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Opi nion by Drost, Administrative Trademark Judge:

On April 12, 1999, Dr. Mtchell Swartz (applicant)
filed an application to register the mark SUN-BUG (in typed
form for goods ultimately identified as “sun screen
containing insect repellant” in International Cass 3. The
application, as anended, alleges a date of first use of
July 20, 1975, and a date of first use in conmerce of July

1975.

! Serial No. 75/679, 267.
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The Examining Attorney finally refused to register the
mar k under Section 2(d) of the Trademark Act because of a
registration of the mark SUN & BUG STUFF (in typed form
for “insect repellant containing sunscreen” in
International Class 5.2 15 U.S.C. § 1052(d). The Exami ning
Attorney determned that there would be a Iikelihood of
confusi on when the marks SUN-BUG and SUN & BUG STUFF are
used on the identified goods.

After the Exam ning Attorney made the refusal final,
this appeal followed. Both applicant and the Exam ning
Attorney filed briefs. An oral hearing was held on
February 5, 2002.

The Exam ning Attorney’s position is that the “marks
of the applicant and the registrant are nearly identical
and the goods are closely related such that there exists a
i kelihood of confusion.” Examining Attorney’s Br. at 2.
The Exam ning Attorney found that SUN-BUG and SUN & BUG are
nearly identical in sound, appearance and neani ng and that
they are the dom nant portions of the marks. Furthernore,
the term“stuff” in the registrant’s mark was determned to

be a common termthat would not serve to convey a different

2 Registration No. 1,726,983 issued on Cctober 27, 1992. Section
8 and 15 affidavits have been accepted and acknow edged,
respectively.
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comercial inpression when it was conbined with the SUN and
BUG term The Exam ning Attorney determ ned that
“sunscreen containing insect repellant” and ”insect
repel |l ant contai ning sunscreen” “are extrenely simlar.”
Exam ning Attorney’'s Br. at 4. The Exam ning Attorney al so
provi ded evi dence that the goods are inexpensive and noted
that the identified goods are not Iimted as “to their
nature, type, channels of trade or classes of purchasers.”

| d.

Appl i cant presents nunerous argunents to support his
position that there is no Iikelihood of confusion. Arguing
that the marks are different in sound, appearance, and
meani ng, applicant enphasi zes the presence of a hyphen in
its mark and the anpersand with a space on each side of it
and the additional word “stuff” in registrant’s mark.
Applicant relies on an acoustic signal diagramand a fast
fourier transform (spectrogram) to show that the marks do
not sound alike. Applicant submts that:

SUN- BUG has an ultra-short pronunciation and sw ft

cadence — characteristic of the mark. Thus, the

Applicant’s mark is short, precise, accurate, clear,

and unanbi guous — exactly |i ke the piercing insect-

sting and lancing solar irradiation fromwhich the
product protects. By contrast, the registered nmark is
nmore conplicated, having a “beat” and ending in

i nvol venent of a “stuff” which has its own disparate

connot ati ons.

Applicant’s Br. at 6.
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Applicant al so argues that the commobn el enents are
weak, descriptive and generic; the purchasers are
sophi sticated and careful; and that the products are
expensi ve.

Considering the record and the argunents of the
Exam ning Attorney, we agree with the Exam ning Attorney
that confusion is likely and we, therefore, affirmthe
refusal to register under Section 2(d) of the Tradenark
Act. 15 U S.C § 1052(d).

Det erm ni ng whether there is a |ikelihood of confusion
requires application of the factors set forth inlnre

E. I. du Pont de Nenours & Co., 476 F.2d 1357, 1361, 177

USPQ 563, 567 (CCPA 1973. In considering the evidence of
record on these factors, we nust keep in mnd that “[t] he
fundanmental inquiry mandated by 8 2(d) goes to the

cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).
Starting wth the goods of the application and
regi stration, we nust consider the goods as they are
identified in the application and registration.
“’ Li kel i hood of confusion nust be determ ned based on an

anal ysis of the mark applied to the ...services [or goods]



Ser. No. 75/679, 267

recited in applicant’s application vis-a-vis the ...services

[or goods] recited in [a] ...registration, rather than what

the evidence shows the ...services [or goods] to be. In

re Dixie Restaurants, 105 F.3d 1405, 41 USPQ2d 1531, 1534

(Fed. Gr. 1997) (punctuation in original), quoting,

Canadi an I nperial Bank of Conmerce v. Wlls Fargo Bank, 811

F.2d 1490, 1 USPQ2d 1813, 1816 (Fed. GCr. 1987). See

Cct ocom Systens, Inc. v. Houston Conmputers Services |nc.,

918 F.2d 937, 16 USPQd 1783, 1787 (Fed. Cir. 1990) (“The
authority is legion that the question of registrability of
an applicant’s mark nust be decided on the basis of the
identification of goods set forth in the application
regardl ess of what the record may reveal as to the
particul ar nature of an applicant’s goods, the particul ar
channel s of trade or the class of purchasers to which the

sal es of goods are directed”). See also Paul a Payne

Products v. Johnson Publishing Co., 473 F.2d 901, 177 USPQ

76, 77 (CCPA 1973) (“Trademark cases involving the issue of
l'i kel i hood of confusion nust be decided on the basis of the
respective descriptions of goods”).

We nust presune that the goods nove through all norma
channel s of trade for such products. Applicant’s goods are
“sun screen containing insect repellant” while registrant’s

goods are “insect repellant containing sunscreen.” Wile
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the goods are not identified identically, it is clear that
t he goods woul d be used for the sane purpose: to prevent
i nsect bites and sunburn. W agree with the Exam ning
Attorney that the goods are highly related. They are
likely to be sold in the sane stores to the sane
purchasers, i.e. a purchaser who needed protection from

i nsect bites and sunburn.

Wi | e applicant and the Exam ning Attorney do not
agree on whether the goods are expensive, this appears to
be a semantic argunent. The evidence submtted by the
Exam ning Attorney certainly supports the finding that the
goods as identified in the application and regi stration are
common consuner itens that would not be considered major
purchases by nost consuners. See, e.g., Drugstore.com (O f
Skintastic “Insect Repellant with Sunscreen, SPF 30 Lotion”
3 0z. $5.99); (California Baby “Citronella Bug Bl end
Sunscreen, SPF 30+” 2.9 oz. $11.99). See Houston
Chronicle, July 3, 1997, p. 3 (“Do not buy expensive
sunscreens; they are no nore effective than i nexpensive
ones”); Dallas Mrning News, My 5, 1997, p. 3C (“Don’t
base your decision on price or brand — inexpensive
sunscreens wll do the job if they have the right
ingredients”); Boston d obe, Cctober 14, 1993, p. 3 (“The

mal i gnancy i s skin cancer, and the inexpensive preventative
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is sunscreen with a skin protection factor (SPF) of at

| east 17”). The evidence shows that insect repellant with
sunscreen, bug bl end sunscreen, sun bl ock, and sunscreen
all retail in the $5.99 to $11.99 price range. Wile sone
sunscreen containing insect repellant is nore expensive
than others, there is no evidence to suggest that sunscreen
as a class is a major purchase for consuners. Inre Oy

W1 h. Schauman Ab, 189 USPQ 245 (TTAB 1975) (Yachts are

expensi ve purchases).

Appl i cant al so argues that the consuners are
sophi sticated purchasers. Applicant relies heavily on an
article that says that: “The average beachgoer is far nore
sophi sti cated about sunscreens now than that day in 1957
when Jacksonvill e Beach |ifeguard George Patrinely
convi nced those three wonen that beer’s the best tanning
agent.” Jacksonville.com The fact that nodern purchasers
of sunscreen are conscious of the SPF factor of sunscreen
hardly establishes that they are sophisticated purchasers
to the extent that they can distinguish very simlar

trademarks. See In re Bercut-Vandervoort & Co., 229 USPQ

763, 765 (TTAB 1986) (When both parties sell wi ne,
confusion is nmeasured by purchasers of “not only expensive
wi nes sold to careful, discrimnating wi ne connoi sseurs

through fine wine and spirits stores but also |ess
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expensive wine sold to ordinary consunmers through |iquor
stores, grocery stores, supermarkets, drug stores and the

like”); In re Gaphics Technol ogy Corp., 222 USPQ 179, 181

(TTAB 1984) (“[Whatever the situation may have been a
decade or a generation ago, today’'s conputer buyers cannot
be uniformy classified as a technically adept or highly

di scrim nating purchaser group”). W have no basis to find
t hat purchasers of sunscreen with insect repellant are any
nmore sophisticated than the purchasers of w ne or persona
conput ers.

As we discussed earlier, we nust consider the goods as
they are described in the registration and application.
There are no restrictions on the goods in these
identifications of goods. Nothing in these identifications
of goods limts the goods to any specific channels of
trade, purchasers, or type of sunscreen or insect
repellant.® Therefore, insect repellant containing
sunscreen and sunscreen contai ning insect repellant would

nove t hrough the same channels to the same purchasers.

3 Applicant’s argunent that the “cited mark uses genera

hori zontal conmmercial outlets arising formthe md and Wstern
USA. The mark of Applicant, involving a health product to conbat
encephalitidities [sic] and cancer, is directed to nedical
channel s and pharmaceuti cal conpanies along the Eastern portion
of the USA’” is not persuasive “evidence” on the question of

whet her there is a |likelihood of confusion. Reply Br. at 10.
These restrictions do not appear in goods identified in the
registration or the application.
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Next, we turn to the simlarity of the marks. “If the
services [or goods] are identical, ‘the degree of
simlarity necessary to support a conclusion of Iikelihood

of confusion declines.”” Dixie Restaurants, 41 USPQd at

1534, quoting, Century 21 Real Estate Corp. v. Century Life

of Anerica, 970 F.2d 874, 877, 23 USPQ2d 1698, 1700 (Fed.

Cr. 1992). The question here is whether the marks create
the sane comrercial inpression. The test is not whether
the marks can be distinguished in a side-by-side

conpari son, but whether they are sufficiently simlar in
their overall commercial inpression so that confusion as to
t he source of the goods marketed under the respective nmarks
is likely toresult. “[T]here is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of the mark, provided
[that] the ultimate conclusion rests on consideration of

the marks in their entireties.” 1In re National Data Corp.,

753 F.2d 1056, 224 USPQ 749, 751 (Fed. Cir. 1985). Here,
goods as simlar as insect repellant containing sunscreen
and sunscreen containing insect repellant are so closely
rel ated that confusion is nore likely to occur when siml ar
mar ks are used on these goods.

Appl i cant has made nmuch of the fact that the Exam ning

Attorney has admtted that “it is apparent that the marks
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do have differences.” Reply Br. at 6. However, nmarks do
not have to be identical for there to be a likelihood of

confusion. Canadian | nperial Bank, 1 USPQ2d at 1816-17

(Marks "Commtash" and " Conmmuni cash™ not identical but

strikingly simlar). See also Wlla Corp. v. California

Concept Corp., 558 F.2d 1019, 1022, 194 USPQ 419, 422 (CCPA

1977) (CALI FORNI A CONCEPT and design held likely to be

confused with CONCEPT for hair care products); Paula Payne

Products, 177 USPQ at 77 (Very close simlarity in overal
vi sual and aural inpression of the marks SPRAY ‘N STAY and

SPRAY ‘N GLOW .

Here both marks contain the ternms “sun” and “bug.”
The presence or absence of an anpersand or hyphen does not
change the comrercial inpression of the marks. The CCPA
hel d that the addition of a hyphen and another digit did

not elimnate the simlarity of the marks. See Phillips

Petroleum Co. v. C J. Webb, Inc., 442 F.2d 1376, 170 USPQ

35, 36 (CCPA 1971) (“The addition of the extra 6 and the
hyphen has al ready been held not to avoid |ikelihood of
confusion, and in the absence of sone other apparent
significance for the term6-66 we find this concl usion

i nescapabl e”). Punctuation often does not significantly
change the commercial inpression of marks. 1Inre

Burlington Industries, Inc., 196 USPQ 718, 719 (TTAB 1977)

10
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(“[Aln exclamation point does not serve to identify the
source of the goods”).

Even if the overlapping terns in the marks consi sted
of descriptive and generic terns as applicant suggests, it
does not nean that these words would not be the dom nant

part of the mark. In re National Data Corporation, 753

F.2d 1056, 224 USPQ 749, 752 (Fed. Gir. 1985) (“Assum ng
CASH MANAGEMENT is generic or at |east highly descriptive
in both marks, as urged by National, does not, however,
lead to a reversal in this case.” CASH MANAGEMENT EXCHANGE
hel d confusingly simlar to CASH MANAGEMENT ACCOUNT) .

Al so, we note that, even assum ng that purchasers of
sunscreen wth insect repellant and insect repellant with
sunscreen are sophisticated purchasers, they nonethel ess
woul d i kely be confused when marks as simlar as
applicant’s and registrant’s are used on very closely

rel ated goods. Octocom Systens, 16 USPQ2d at 1787.

The only substantial difference between applicant’s
and registrant’s mark is the presence of the word “stuff.”
The addition of this termdoes not result in the marks
being significantly different in sound, appearance, or
meaning. In a simlar case, the Board held that the marks
KI DW PES and KI D STUFF for pre-noi stened di sposabl e

towel ettes were confusingly simlar. Presto Products |Inc.

11
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V. Nice-Pak Products Inc., 9 USPQRd 1895 (TTAB 1988). When

we view the marks in their entireties, SUN-BUG and SUN &
BUG STUFF, the simlarities outweigh the differences. The
presence of the anpersand and the word “stuff” does not
significantly change the commercial inpression in a way
that would avoid a |ikelihood of confusion when very
simlar marks are used on very simlar goods.

We concl ude by addressing several other issues that
applicant has raised in support of his argunent that there
is no likelihood of confusion. First, applicant argues
that there has been no actual confusion in this case. It
i s unnecessary, however, to show actual confusion in

establishing |ikelihood of confusion. @G ant Food, Inc. v.

Nation's Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390,

396 (Fed. Gr. 1983); J & J Snack Foods Corp. v. MDonald s

Corp., 932 F.2d 1460, 18 USPQ2d 1889, 1892 (Fed. Cir.
1991). Moreover, an ex parte proceedi ng provi des no
opportunity for the registrant to show i nstances of act ual
confusion. Thus, the applicant’s assertion of a |ack of
evi dence of actual confusion does not significantly
denonstrate that there is no |ikelihood of confusion in
this case.

Applicant also refers to the market as a crowded

field. Response dated Novenber 12, 2000, p. 5. Applicant

12
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never attaches registrations or evidence of use of the
third-party marks. This statenent in applicant’s response
is entitled to little, if any, weight because it |acks any
specificity. W note that nost of the marks that applicant
lists only use one of the two terns (“sun” or “bug”) and
thus do not provide nuch evidence that the ternms “sun” and
“bug” when used together in the marks SUN & BUG STUFF and
SUN- BUG are not confusingly simlar. Applicant has al so

i ncluded additional evidence with its appeal brief and its
reply brief. The Exam ning Attorney has objected to this
new evi dence. Applicant’s Exhibits 4, 5, and 6 were not in
the record and therefore will not be considered.*

Applicant’s list of registrations by mark and regi stration

nunber is again new evidence and it will not be consi dered.
Applicant cannot introduce new evidence on appeal. 37 CFR
§ 2.142(d). In addition, we do not take judicial notice of

“ Even if we did consider this evidence, which relates to the
mddle class in Brazil, lighting in stores, and applicant’s
domai n name regi stration, our conclusion that there is a

I'i kel i hood of confusion would not change. Evidence of Brazilian
m ddl e cl ass purchasers is not relevant to |likelihood of
confusion in the United States. 1In re Societe Ceneral e des
Mnerales de Vittel S A, 824 F.2d 957, 3 USPQd 1450, 1452 (Fed.
Cr. 1987) (Board “properly ignored an article cited by the

Exam ning Attorney fromthe Manchester Guardi an Weekly sayi ng,
“this British publication is not evidence of the perception of
the term(Vittel) by people in the United States’”). A genera
reference to sophisticated shoppers does not nean that the
purchasers of applicant’s and registrant’s products are
sophisticated in a trademark sense. Finally, the fact that
appl i cant has a donmai n nanme granted under different |ega

13
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regi strations and applications in the Ofice nor, even if
tinmely submitted, is it sufficient to sinply include a |ist
of marks with registration and application nunbers to prove

that a mark is weak. In re Hub Distributing, Inc., 218

USPQ 284, 285 (TTAB 1983) (“[We do not consider a copy of
a search report to be credi ble evidence of the existence of
the registrations and the uses listed therein”); See also

In re Smth and Mehaffey, 31 USPQ2d 1531, 1532 (TTAB 1994);

In re Duofold, Inc., 184 USPQ 638, 640 (TTAB 1974).°

Even if applicant properly subnmtted evidence that
registrant’s mark were weak, that woul d not nean that
applicant’s very simlar mark, which is used on the very
closely rel ated goods, would be registrable. Applicant has
presented no evidence that these marks have actually been
used and third-party registrations, even if properly of
record, do not support the registration of other nmarks when
the marks in this case are very simlar and the goods are

very closely related. Helene Curtis Industries Inc. v.

Suave Shoe Corp., 13 USPQ2d 1618, 1622 (TTAB 1989) (“Third-

party registrations are of little weight in determ ning

i kelihood of confusion. They are not evidence of use of

requi rements does not indicate that confusion is not likely in
this case.

> By listing sinply the marks and the registration nunbers,
applicant’s evidence does not prove anything other than that

14
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t he marks shown therein and they are not proof that
consuners are famliar wwth themso as to be accustoned to
the existence of simlar marks in the market place”).

Al 'so, even a weak mark is entitled to protection. Inre

Colonial Stores, 216 USPQ 793, 795 (TTAB 1982). The Court

of Custons and Patent Appeals rejected the argunent that
mar ks on the Suppl enmental Register can only be used to

refuse registration for identical marks. |In re The d orox

Co., 578 F.2d 305, 198 USPQ 337, 341 (CCPA 1978).
| nasnuch as the goods are very closely related and the
mar ks create simlar commercial inpressions, there is a

i keli hood of confusion.

Decision: The refusal to register the mark under Section

2(d) is affirned.

simlar and even identical marks can co-exist if the goods and/ or
services are not related.
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