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Opinion by Walters, Adm nistrative Tradenark Judge:
Trident Energy Corporation has filed a trademark
application to register the mark shown bel ow for “business

managenent services in the field of oil and gas

expl oration.”?

' Serial No. 75/243,677, in International Class 35, filed February 18,
1997, based on use in comrerce, alleging first use and first use in
commerce as of May 1, 1989.
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The Trademark Exami ning Attorney has finally refused
regi stration under Section 2(d) of the Trademark Act, 15
U.S.C. 1052(d), on the ground that applicant’s mark so
resenbl es the mark shown bel ow, previously registered for
“storage of natural gas, and transportation of natural gas
by pipeline,” in International Cass 39, and “retail and/or
whol esal e distributorship services in the field of natura
gas,” in International Cass 42,2 that, if used on or in
connection with applicant’s goods, it would be likely to

cause confusion or nistake or to deceive.

2 Registration No. 1,992,811, issued August 13, 1996, to Cascade Natura
Gas Corporation. The registration includes a disclainer of NATURAL GAS
CORPORATI ON and of the representation of the triangle and flanme design.
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(CASCADE
NATURALGAS

conronatiod

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, and an oral hearing
was hel d.

Bef ore we begin our analysis, we respond to
applicant’s argunents against finding a |ikelihood of
confusion in this case based on its prior ownership of a
registration for the same mark that is the subject of this
application, and for the sane services; however, that
regi stration was cancel ed under the provisions of Section 8
of the Trademark Act. Applicant submtted with its
suppl enental brief a copy of the application prosecution
history of cited Registration No. 1,992,811. Applicant
points out that the mark in the registration cited herein
initially was refused registration, under Section 2(d) of
the Trademark Act, based on applicant’s then-subsisting

regi stration. The then-applicant submtted various
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argument s agai nst |ikelihood of confusion with the mark in
this applicant’s then-subsisting registration.® Thereafter,
the Exam ning Attorney handling that application wthdrew
the refusal of registration. Applicant argues,
essentially, that, since the sane marks and services are

i nvol ved herein, we are required to find no |ikelihood of
confusion in this case because of registrant’s argunent
during the prosecution of its underlying application that
confusion is not likely and its statenments regardi ng the
differences in the marks, services and purchasers; and
because of the Exam ning Attorney’ s decision to wthdraw
the Section 2(d) refusal in that application.

However, we nust make our determ nation based on the
facts before us in this case. W consider registrant’s
argunents in its application as evidence illum native of
shade and tone in the total picture confronting us, but we
do not consider it determnative. See Interstate Brands
Corp. v. Celestial Seasonings, Inc., 576 F.2d 926, 198 USPQ
151 (CCPA 1978); and Anerican Rice, Inc. v. HI.T. Corp.,
231 USPQ 793 (TTAB 1986). Further, the Board is not bound

by the Exam ning Attorney’s decision in the application

3 Although this evidence is untinely, the Exami ning Attorney does not
obj ect on this ground, but addresses the probative value of the

evi dence on other grounds. Thus, we consider the file history of the
cited registration to be of record herein.
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that resulted in the cited registration. Rather, the Board
is bound to review all of the record in this application
and reach a determ nation concerning whether the evidence,
taken as a whol e, supports the refusal nade by the
Exam ni ng Attorney or supports the applicant’s argunent for
al  ownance of the application. In re Avocet, Inc., 227 USPQ
566 (TTAB 1985). See also In re AFG Industries, Inc., 17
UsPQ2d 1162 (TTAB 1990); and In re D. B. Kaplan

Del i cat essen, 225 USPQ 342 (TTAB 1985).

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the likelihood of
confusion issue. See, Inre E. |. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In the
anal ysis of likelihood of confusion in this case, two key
considerations are the simlarities or dissimlarities
bet ween the marks and the simlarities or dissimlarities
bet ween the services. Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976); and
In re Azteca Restaurant Enterprises, Inc., 50 USP@d 1209
(TTAB 1999) and the cases cited therein.

W consider, first, the services involved in this
case, and we note that the question of likelihood of

confusion nust be determ ned based on an analysis of the
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services recited in applicant’s application vis-a-vis the
services recited in the registration, rather than what the
evi dence shows the services actually are. Canadi an
| nperial Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813, 1815 (Fed. Cir. 1987). See al so, Octocom Systens,
Inc. v. Houston Conputer Services, Inc., 918 F.2d 937, 16
UsP@@2d 1783 (Fed. Cir. 1992); and The Chicago Corp. V.
North Anmerican Chicago Corp., 20 USP@@d 1715 (TTAB 1991).
Further, it is a general rule that goods or services need
not be identical or even conpetitive in order to support a
finding of |ikelihood of confusion. Rather, it is enough
that goods or services are related in some nanner or that
sonme circunstances surrounding their marketing are such
that they would be likely to be seen by the sanme persons
under circunstances which could give rise, because of the
mar ks used therewith, to a m staken belief that they
originate fromor are in sone way associated with the sane
producer or that there is an association between the
producers of each parties’ goods or services. 1In re
Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases cited
t herei n.

The Exam ning Attorney contends that applicant’s and
registrant’s services are sufficiently related that the

rel evant purchaser woul d believe that such services, if
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identified by confusingly simlar marks, come fromthe sane
or a related source; and that applicant’s services are so
broadly identified as to enconpass busi ness nmanagenent
services to all sectors of the oil and gas exploration
i ndustry, including the recipients of the services recited
inthe cited registration. In support of his position, the
Exam ning Attorney submtted copies of third-party
regi strations containing busi ness nmanagenent services
enconpassed by applicant’s recitation of services, as well
as services identical to those in the cited registration.
Applicant argues that there is no relationship between
the services; that the third-party registrations are of no
rel evance; that applicant’s and registrant’s services are
rendered to “different groups of business entities”; and
that “the nature of the services mandates substanti al
expense characteristic of sophisticated users over
substantial periods of time.”*
We find the third-party registrations nade of record

by the Exam ning Attorney adequate to establish that a

4 Applicant also argues that applicant’s and registrant’s services are
unrel ated because they are classified in different Internationa
Classes. It is irrelevant that applicant’s and registrant’s services
are classified in different International Cl asses. The classification
of goods and services in trademark applications is for the

adm ni strative ease of the PTO and is neither relevant to, nor
determinative of, |ikelihood of confusion. |In re Sailerbrau Franz

Sai ler, 23 USPQ2d 1719 (TTAB 1992).
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nunber of conpani es have regi stered nmarks for services the
sane as, or simlar to, applicant’s and registrant’s
recited services. Although these registrations are
admttedly not evidence of actual use of the marks, they
are sufficient to suggest that these various types of
services may be offered by a single entity. See Inre

Al bert Trostel & Sons Co., 29 USP@@d 1783 (TTAB 1993); In
re Mucky Duck Mustard Co., 6 USPQ2d 1467 (TTAB 1988).

Thus, we find that applicant’s and registrant’s recited
services are sufficiently related that, if used and
registered in connection with confusingly simlar marks,
confusion as to the source of applicant’s services would be
likely. Applicant has nmade a nunber of assertions to the
contrary that are purely specul ati on and unsupported by any
evi dence regarding the nature of the services, purchasers
or trade channels in this field.

We turn, next, to a determ nation of whether
applicant’s mark and the regi stered mark, when viewed in
their entireties, are simlar in terns of appearance,
sound, connotation and commercial inpression. The test is
not whet her the marks can be distingui shed when subjected
to a side-by-side conparison, but rather whether the nmarks
are sufficiently simlar in ternms of their overal

commercial inpressions that confusion as to the source of
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t he goods or services offered under the respective marks is
likely to result. The focus is on the recollection of the
aver age purchaser, who nornmally retains a general rather
than a specific inpression of trademarks. See Sealed Air
Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975).
Furthernore, although the marks at issue nust be consi dered
intheir entireties, it is well settled that one feature of
a mark may be nore significant than another, and it is not

i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Cir. 1985).

The Exam ning Attorney contends that the marks herein
have substantially simlar comrercial inpressions because
their design portions are essentially identical; and that
t he words NATURAL GAS CORPORATION in the cited registration
are nerely descriptive. Applicant, on the other hand,
argues that the marks are visually different because the
specific flane designs are quite different.

We agree with the Exam ning Attorney that the design
el ements of the two marks, namely the flane contained in a
triangular carrier in each mark, are substantially simlar.
Applicant’s contentions regarding the mnute differences

between the two fl ane designs are unpersuasive in view of
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the fact that the proper test for determ ning the issue of
i kelihood of confusion is the simlarity of the general
comerci al inpression engendered by the marks. Due to the
consuming public’'s fallibility of nenory, the enphasis is
on the likely recollection of the average custoner, who
normally retains a general rather than a specific

i npression of trademarks or service marks. Spoons
Restaurants, Inc. v. Mrrison, Inc., 23 USPQ2d 1735 (TTAB
1991), aff’d. No. 92-1086 (Fed. Cr. June 5, 1992); and In
re Steury Corporation, 189 USPQ 353 (TTAB 1975).

However, having said that the design elenents are
simlar, we are mndful of the fact that a flame design in
the natural gas industry is highly suggestive in connection
therewith. Further, the triangular carrier for each design
is not particularly unique or distinctive.

The registered mark includes, in a size equal to the
desi gn, the conpany name, CASCADE NATURAL GAS CORPORATI ON
While it is undisputed that NATURAL GAS CORPORATION is
nmerely descriptive in connection with the services recited
inthe registration, there is no evidence indicating that
CASCADE is other than arbitrary in connection with these
services. \Wen both words and a design conprise a nmark,
then the words are nornmally accorded greater weight because

the words are likely to nake an i npression upon purchasers

10
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that woul d be remenbered by them and woul d be used by them
to request the goods and/or services. 1In re Appetito
Provi sions Co., 3 USPQ2d 1553, 1554 (TTAB 1987); and
Kabushi ki Kai sha Hattori Tokeiten v. Scuotto, 228 USPQ 461,
462 (TTAB 1985). See also: Gant Food, Inc. v. Nation's
Food Service, Inc., 710 F.2d 1565, 218 USPQ 390 (Fed. Cr
1983). We find that CASCADE is the dom nant portion of the
regi stered mark and, thus, the overall conmerci al
i npression of the registered mark is different fromthat of
applicant’s nmark.

Therefore, we conclude that in view of the differences
in the commercial inpressions of applicant’s nmark and
regi strant’s mark, their contenporaneous use on the rel ated
services involved in this case is not |likely to cause

confusion as to the source or sponsorship of such services.”

5 We note that, based on the facts in a particular case, sinmlarity of
one el enent of the sight, sound and neaning trilogy nmay be

determ native of |ikelihood of confusion. See In re Lanmson G| Co., 6
USPQ2d 1041, 1042 n. 4 (TTAB 1988).

11
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Deci sion: The refusal under Section 2(d) of the Act

is reversed.

C. EE Wilters

G F. Rogers

L. K MLeod
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board



