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Employer Support Employer Support 
of the Guard and Reserveof the Guard and Reserve

USERRAUSERRA
Uniformed Services Employment and Uniformed Services Employment and 

Reemployment Rights ActReemployment Rights Act

38 U.S.C. 430138 U.S.C. 4301--43344334
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AGENDAAGENDA

1.1. Introduction to USERRAIntroduction to USERRA

2.2. Eligibility CriteriaEligibility Criteria

3.3. EntitlementsEntitlements

4.4. Assistance and EnforcementAssistance and Enforcement
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USERRAUSERRA

• Encourages All-Volunteer Uniformed Service
• Prohibits Discrimination Against Those Who 

Serve or Have Served
•• Applies to Voluntary As Well As Involuntary Applies to Voluntary As Well As Involuntary 

ServiceService
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U.S. SUPREME COURT U.S. SUPREME COURT 
RULINGRULING

• Courts have followed the Supreme Court’s 
admonition that:  “ This legislation is to be 
lib erally construed for the benefit of those 
who left private life to serve their country. . .”

[Fishgold v. Sullivan Drydock and Repair 
Corporation (1946)]
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APPLICABILITY TO EMPLOYERSAPPLICABILITY TO EMPLOYERS

• Applies to Federal Government, state and 
local governments, and private employers 
regardless of size.

• Applies to all employers in U.S. except 
foreign embassies and international 
organizations, Indian tribes, and religious 
institutions.
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RELATION TO OTHER RELATION TO OTHER 
LAWS, POLICIES & PRACTICESLAWS, POLICIES & PRACTICES

• USERRA Does Not Supersede Other 
Provisions That Provide Greater or Additional 
Rights – 38 U.S.C. 4302(a)

• USERRA Does Supersede Other Provisions 
That Restrict Your Rights – 38 U.S.C. 4302(b)

• USERRA is the “Floor, Not the Ceiling”

GuamGuam --CNMI Committee Office @ 671CNMI Committee Office @ 671 --735735--04560456



3

7

Eligibility CriteriaEligibility Criteria
““The Six GatesThe Six Gates””
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LEAVING LEAVING 
EMPLOYMENTEMPLOYMENT

Gate 1
Must Be an Employee

38 U.S.C. 4303(3)
• Need not be “Permanent” or “Regular” Job
• Job Offers Covered

Gate 2
Leave for Military Service

38 U.S.C. 4303(16)
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PRIOR NOTICEPRIOR NOTICE

Gate 3
You Must Give Prior Notice

38 U.S.C. 4312(a)(1)
• Verbal Notice is Fine – Written is Better
• An Appropriate Officer Can Give Notice
• Not Required if Precluded by Military 

Necessity; or Impossible
• DoDI 1205.12 – DoD ““ StronglyStrongly ”” Encourages 

Advance Notice in Writing
- How Much Advance Notice Must You Give?
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FIVEFIVE--YEAR LIMITYEAR LIMIT

Gate 4
Service Must Not Exceed A Cumulative Period 

of Five Years
38 U.S.C. 4312(c)

• Period of Service, Not Absence
• Cumulative with Current Employer
• New Employer:  New 5-Year Limit
• Exemptions from 5-Year Limit: 

– Involuntary Call-up, Volunteer for Critical 
Mission; War
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HONORABLE DISCHARGE CONDITIONSHONORABLE DISCHARGE CONDITIONS

Gate 5
No Right to Reemployment After Punitive or 

Other Than Honorable Discharge

38 U.S.C. 4304
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TIMELY RETURNTIMELY RETURN
TO WORKTO WORK

Gate 6
Notify Employer When You Will Return To Work Within 

The Legally Prescribed Time Frame
38 U.S.C. 4312(e) 

• Service < 31 Days – Report Next Day After Discharge 
Date Allowing for Safe Return To Home; + 8 Hours of 
Rest

• 31-180 Days – Report Within 14 Days of DD-214 Date

• > 180 Days – Report Within 90 Days of DD-214 Date

• + 2 Years - for Hospitalization or Convalescence
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DOCUMENTATIONDOCUMENTATION

• Only Required if Service is 31 Days or More 
and if Employer Requests to Confirm You 
Reported to Work Within Legal Time Frame; 
and To Determine Discharge Status

• Employer Must Promptly Reinstate Service 
Member Pending Availability of 
Documentation

• Issue
– Tied to Receiving Benefits
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EntitlementsEntitlements
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PROMPT REINSTATEMENTPROMPT REINSTATEMENT

38 U.S.C. 4313(a)
• If Service Was 30 Days or Less – Immediate 

Reinstatement

• > 30 Days – Prompt Reinstatement - “Days or 
Weeks; Not Months or Years”

Cannot Make Servicemember Wait for a Vacancy, 
“ Red Tape” Paperwork or Budget Approval
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CONTINUOUS SENIORITYCONTINUOUS SENIORITY

38 U.S.C. 4316(a)
• Escalator Principle – Applies to Benefits, 

Pay, Status, Etc. 
• Seniority - Longevity in Employment & 

Accrued Related Benefits 
• Benefits - Privileges, Status, Pension, Stock 

Plans, Medical or Health Insurance, Bonuses, 
Vacation Rate & the Opportunity to Select 
Hours & Work Location
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NO CHANGE OF STATUSNO CHANGE OF STATUS

38 U.S.C. 4313(a)(2)
• Position, Responsibilities, Location, Hours of 

Employment, Opportunity for Promotion, Etc.

• When Reinstated, Service Member’s Status 
Should Be What He or She Would Have 
Earned if Continuously Employed
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TRAININGTRAINING

38 U.S.C. 4313(a)

• Entitled to Training Service Member Would 
Have Received if He or She Had Been 
Continuously Employed
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DISABILITIESDISABILITIES

38 U.S.C. 4313(a)(3)
• Employer Must Make Reasonable 

Accommodations for Disabled Veteran -
Changes in Equipment, Methods, etc. to 
Enable Disabled Veteran to Perform

• Alternatively…Right to Another Job
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HEALTH PLAN REINSTATEMENTHEALTH PLAN REINSTATEMENT

38 U.S.C. 4317(b)
• Right to Reinstatement of Coverage Upon 

Reemployment
• No Waiting Period
• No Exclusion of “Pre-existing Conditions”
• Binding on Employer and Insurance Company

GuamGuam --CNMI Committee Office @ 671CNMI Committee Office @ 671 --735735--04560456

21

Assistance and EnforcementAssistance and Enforcement
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CHAIN OF ASSISTANCE & ENFORCEMENTCHAIN OF ASSISTANCE & ENFORCEMENT

• Unit Representative/Chain of Command
• ESGR Ombudsman Service
• US Department of Labor – VETS Office

- Can Conduct Formal Investigation
• US Department of Justice, Office of Special 

Counsel – US DOL Will Refer if Necessary
• Private Counsel (Generally Out of Pocket 

Expense for Service Member)
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Serving Our Nation - Together

Thank You!
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Thank you for your 
support of our 

Servicemembers!
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