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BOUDIN, Circuit Judge. Consumers Union of United

States, Inc. ("Consunmers Union") is a not-for-profit corporation
that regularly conducts performance testing of consumer
products. At a press conference on August 20, 1996, Consuners
Uni on announced the results of its tests of the 1995-1996 |suzu
Trooper, a sport utility vehicle built by Isuzu Mtors Ltd.
("lI'suzu").! Consuners Union called the Trooper "Not Acceptabl e”
because of its "tendency to roll over in certain situations,"”
and recomended that |suzu halt sales of the Trooper and recall
vehi cl es already sold, and that owners of the Trooper "drive it
only when necessary." Consunmers Union also criticized Isuzu's
limted response to the test results, suggesting that |suzu was
putting consuners at risk in the name of profits.

Foll owi ng the August 1996 announcenents, Consuners
Uni on published a full-length article in its magazi ne, Consuner
Reports, which also described its test results. The article
of fered further warnings on the Trooper, urging consuners not to
purchase Troopers and recommending that the National Hi ghway
Transportation Safety Adm nistration ("NHTSA") begin a defect

i nvestigation. Over the next year, despite protests fromlsuzu

!Consunmers Union issued a witten press release, nmade
avai l abl e a videotape of the tests that were conducted, offered
a recorded telephone nessage that could be reviewed by the
public, and distributed an article via facsimle and internet
servi ces.
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and criticism from NHTSA, Consuners Union continued to warn of
the Trooper's dangers. Consuners Union's announcenents and
articles referred only to the Trooper and its manufacturer,
| suzu; none nentioned Enerito Estrada Rivera-Ilsuzu de P.R., Inc.
("Emerito"), the exclusive distributor of the Trooper in Puerto
Rico and at least two of the U S. Virgin Islands.

Nonet hel ess, on Decenber 31, 1997, Enmerito filed suit
agai nst Consuners Union in the federal district court in Puerto
Rico, claimng that it had been injured by Consumers Union's
di sparagenent of Isuzu and the |suzu Trooper. Enmerito sought
danmages for | ost sales on three separate theories: defanmation
(count 1); product disparagenent (count 11); and intentional
interference with Emerito's business relations (count 111). In
its final count, Enmerito sought a declaratory judgnment that
Consuners Union's statenments about the Trooper were fal se (count
V).

Consuners Union noved to disniss, and converting the

nmotion to one for summary judgnment, see Garita Hotel Ltd. P ship

v. Ponce Fed. Bank, 958 F.2d 15, 18-19 (1st Cir. 1992), the
district court granted summary judgnent against Emerito. As to
all of the damages clains, the district court held that the
First Amendnent barred recovery because each claim turned on

injurious fal sehood but, in the district court's view, none of
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the alleged fal sehoods were "of or concerning" the plaintiff
Enerito. The district court added that the defamation claim
failed under Puerto Rico |law for the sane reason, and that the
intentional interference claimfailed because the conplaint did
not identify any "specific existing relationships" interfered
with by the Consuners Union statenents.

On appeal by Enerito from the grant of sunmary

judgnment, our review is de novo. Landrau- Ronero v. Banco

Popul ar de Puerto Rico, 212 F.3d 607, 611 (1st Cir. 2000). At

the forefront is the district court's constitutional ruling.

Starting with New York Tinmes Co. v. Sullivan, 376 U.S. 254

(1964), the Suprenme Court has prescribed, as First Amendnent
requi renments, numerous substantive and procedural limtations on
defamation and certain related torts. Here, the district court
t hought that one such prescribed constitutional rule is that
def amati on be "of and concerning” the plaintiff. W are |ess
certain.

Traditionally, the "of and concerni ng” requirenment has
been shorthand for a common law rule that a plaintiff in a
def amati on case nmust show that the statenment referred to the

plaintiff, either explicitly or by inplication. E.g., Geisler

V. Petrocelli, 616 F.2d 636, 639 (2d Cir. 1980). Conceivably

def amati on of one person could cause harmto anot her person who
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was not defamed; for exanple, a wife mght suffer enotional
di stress because her husband was 1|i bel ed. But at common | aw
only the defanmed person could sue. Keet on, Dobbs, Keeton &

Onen, Prosser and Keeton on Torts 8§ 111, at 779-80, 783-85 (5th

ed. 1984).?
To what extent this "of and concerning” requirement is
al so inposed by the First Anendnment is a different question.

The nost famliar elenments in the New York Tinmes |ine of

authority are now well-settl ed. What ever state |aw n ght
ot herwi se dictate, a public official or "general purpose" public
figure cannot recover for defamation (or certain related torts)
unl ess the plaintiff shows a fal sehood published with "actua
mal i ce” by the defendant (meaning a knowi ng fal sehood or one
made recklessly). The burden of proof, also prescribed by the
Suprenme Court, is on the plaintiff and the show ng nmust be made
by clear and convincing evidence. A review ng court does not
accord ordinary deference to the fact finder but reviews the

evidence in a nore searching manner. Sonmewhat | ess demandi ng

’2ln order to recover, a plaintiff did not have to be
specifically named in the defamatory statement so long as a
reader by fair inplication would understand the statenment to be
directed at the plaintiff; but absent special circunstances, a
general condemmation of a large group or <class would not
normally be taken to refer to an individual within the class.
Id. § 111, at 783-84. E.g., Mchigan United Conservation Cl ubs
v. CBS News, 485 F. Supp. 893, 900 (WD. Mch. 1980), aff'd, 665
F.2d 110 (6th Cir. 1981).
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regi mes apply where the plaintiff is a "limted purpose” public
figure or not a public figure at all.?3

Just how the "of and concerning"” requirement enters
into constitutional history is a curious story. In New York
Times, a jury awarded a large |ibel judgnment against the
newspaper and in favor of a county comm ssioner for a civi

ri ghts advertisenment carried by the paper. 376 U.S. at 256.
The advertisenment generally criticized the actions of police in
Mont gonery, Al abama. |d. at 257-58. The Court's main basis for
setting aside the libel award was that it failed to conformto
the Court's newly announced "actual nalice" requirenent for

def amati on acti ons brought by public officials. 1d. at 285-88.

But the Court then went on to describe a second respect in which

sUnder New York Tinmes, public officials nmust show "actua
mal i ce"” by cl ear and convi nci ng evi dence and the revi ewi ng court
must "nmake an i ndependent exam nation of the whole record.” 376
U.S. at 285. | nportant extensions are Curtis Publ'g Co. wv.
Butts, 388 U S. 130, 162-72 (1967) (New York Tines requirenents
extend to public figures who are not public officials);
Rosenbl ocom v. Metronedia, Inc., 403 U. S. 29, 30-32 (1971) (New
York Tines standards apply to a private individual involved in
an event of public interest); Gertz v. Robert Welch, Inc., 418
U.S. 323, 347, 351 (1974) (New York Times standards apply to
"l'imted purpose” public figures, and liability in private
figure defamati on suits requires fault); Bose Corp. v. Consuners
Union of United States, 1Inc., 466 U S. 485, 514 (1984)
(reviewing judges "nust exercise independent judgnent" when
reviewing a determnation of "actual malice"); MIlkovich v.
Lorain Journal Co., 497 U S. 1, 20 (1990) (nonactionability of
"a statenment of opinion relating to matters of public concern
whi ch does not contain a provably false factual connotation").
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"t he evidence was constitutionally defective": it was, saidthe
Court, "incapable of supporting the jury's finding that the
all egedly |i bel ous statenents were made ' of and concerning' [the
plaintiff]." 1d. at 288.

Under Al abama | aw, the "of and concerni ng" requirenment
al ready existed, and the Supreme Court may have neant only that

the evidence to show that the advertisenent was of and
concerning” the plaintiff did not nmeet the demandi ng evi denti ary

requi renment that the Court had just adopted for free speech

cases. However, whether or not New York Tinmes intended to adopt

of and concerning” as a constitutional rule, sone such

requi rement was thereafter made "constitutional” in Rosenblatt

v. Baer, 383 U S. 75, 82-83 (1966). Precisely what Baer neant
is a nmore difficult question.

| n Baer the Court was concerned with a newspaper col unm
that criticized generally the managenent of a county recreation
facility without nmentioning the plaintiff official. I n
overturning the jury's damage award, the Court said that the
jury instructions

permtted the jury to find liability nmerely

on t he basi s of [the plaintiff’s]

relationship to the governnment agency, the

operations of which were the subject of [the

columm’s] discussion. . . . A theory that

the colum cast indiscrimnate suspicion on

t he nmembers of the group responsi ble for the

conduct of this governnental operation is
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tantamount to a demand for recovery based on
libel of government, and therefore is
constitutionally insufficient.

Baer, 383 U. S. at 82-83 (enphasis added). Simlarly, New York
Tines had condemmed the verdict as punishing "criticism of
governnment"” by "transnuting” such criticism "however inpersona
it my seem on its face, into personal criticism and hence
potential libel, of the officials of whom the governnent is
conposed."” 376 U.S. at 292.

Per haps New York Ti nes and Baer, taken together, adopt

in full the common law "of and concerning” requirenent as a
constitutional norm Mor eover, because there exists anple

precedent for applying New York Tinmes requirenents to fal sehood

cl ai ms beyond defamation, a constitutional "of and concerning"
rule could nean that any recovery for fal sehood regardl ess of
the | abel can be only by the person identified in the fal sehood.

Cf. Hustler Magazine, Inc. v. Falwell, 485 U S. 46, 56 (1988)

(extendi ng New York Tinmes standards to clainms for intentional

infliction of enotional distress); Tinme, Inc. v. Hll, 385 U S.

374, 386-88 (1967) (sane for <claims regarding a right to
privacy).

This is nore or | ess what the district court thought,
and its view is supported by a Ileading decision of the

California Supreme Court, albeit over a dissent, Blatty v. New
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York Times Co., 728 P.2d 1177, 1182-85 (Cal. 1986) (en banc),

cert. denied, 485 U. S. 934 (1988), and by a leading treatise

writer on defamation, albeit in a treatise taking a broad view

of constitutional protections, Sack & Baron, Libel, Slander, and

Rel ated Problenms 88 11.1.4.3, 11.1.8 (2d ed. 1994). The

California Suprenme Court view, in turn, has been followed by

several federal district courts. E.q., |lsuzu Mdtors Ltd. v.

Consuners Union of United States, Inc., 12 F. Supp. 2d 1035,

1044-45 (C.D. Cal. 1998); Auvil v. CBS "60 Mnutes", 800 F.

Supp. 928, 933, 937 (E.D. Wash. 1992).
However, there is reason to be cautious. The Suprene

Court in New York Tinmes and Baer was concerned with |ibel

di rected agai nst government activities where the plaintiff was
not nanmed in the article or even indirectly distinguished from
ot her officials. Here, by contrast, "libel of governnent" by
"inmpersonal criticisn is certainly not a threat. | nst ead,
knowi ng fal sehoods (or so we nust assune at the summary j udgnent
stage) were directed at a naned private target (Isuzu) but
happen quite predictably to cause denonstrabl e harm (so we nust
again assune) to soneone closely connected with the defaned
person (Emerito). The problem of generalized criticism

addressed in Baer is not present here; the question in this case
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is whether the lawwi Il permt recovery by a third party rel ated
to the person specifically criticized.

This does not nean that constitutional concerns are
absent. Consuners Union's comments on the Trooper were directed
to a matter of public concern; and the threat of repetitive
suits by many |suzu deal ers never directly |ibeled by Consuners
Uni on doubt| ess woul d deter such criticism (Indeed, when Isuzu

itself sued Consuners Union in lsuzu Mdtors Ltd., supra, it

apparently lost on the merits although the jury verdict is not
reported.) On the other hand, once a specific private party is
t he naned subject of a defamatory statenment and "actual nmalice"
by the defendant is assumed to be provable by clear and
convi ncing evidence, see note 2 above, the case for extra
constitutional protection by prohibiting recovery by injured
third parties is weaker. How the Supreme Court will ultinmately
resol ve these conpeting concerns is not obvious.

W thus find it advisable to decide this appeal on
| ocal |aw grounds, even though Puerto Rico precedents offer
uncertainty of their own, and start with the first count of the
conplaint, charging Consumers Union with defamation. Whi | e
Puerto Rico is a civil law jurisdiction and is not bound by
common | aw, the Puerto Rico Suprene Court has declared that in

a defamati on acti on under the Civil Code, 32 P.R. Laws Ann. 88§
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3141-49 (1990), a plaintiff must show "not only . . . that
certain published information was |ibelous but nust also

identify hinmself as the person libeled." Rodriguez v. EIl Vocero

de Puerto Rico, Inc., 135 D.P.R 122, 129 (P.R ), cert. denied,

512 U. S. 1237 (1994).

Nevert hel ess, Rodriguez upheld a claimby a wife for

enmotional and other injury based on a defamatory statenment
di rected agai nst her police-officer husband. The court did so
by invoking a general tort provision in the Civil Code which
states: "A person who by an act or om ssion causes danmage to
anot her through fault or negligence shall be obliged to repair
the damage so done.”™ 31 P.R Laws Ann. 8§ 5141 (1991). The
court enphasi zed the sweep of this section as enconpassi ng any
damage caused by fault, and it continued:

If the subject of the defamatory
information hinself is entitled to redress--
for defamati on or damage and nmental angui sh-
-caused by the published information, his
wife and children, or third persons who
suf fered damage and nental anguish, should
have a cause of action for damages.

We cannot escape the sociol ogical and
psychol ogi cal reality t hat t he w fe,
children, or parents of a defamed person,
given their relationship with the person so
defaned, could also be affected by the
| i bel ous publication.

ld. at 134-35 (internal citation omtted).
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W are unwilling to treat Rodriguez as an open-ended
endorsenment of third-party libel actions outside the famly
context.4 In a comrercial context, an alnost unlimted nunber
of plaintiffs could potentially be injured by defamation of a
manuf acturer and, on Emerito's readi ng of Puerto Rico |aw, bring
i ndependent suits and recover. |f danmage to Enerito's sal es was
foreseeable, so was damage to all of its enployees, to the
dealers to whomit sells, to their enployees, to conpani es that
supply other goods or services to Enerito or to its dealers, to
garages that specialize in repair of foreign vehicles, and to
all current owners of simlar |Isuzu vehicles whose resal e val ue
may be depressed by unfavorable stories.

As a matter of policy, the law is slow to inpose
l[iability in favor of persons who were not directly injured by
a wong but suffer only derivatively or secondarily. Sonetines
this is done by doctrines limting "duty"” or "right" (e.qg., a
st ockhol der may not sue for injury "to the corporation,” In re

Dein Host, Inc., 835 F.2d 402, 405-06 (1st Cir. 1987)), and

4Cases since Rodriguez have recognized its authority, but
none of those cited to us upholds a claimby soneone other than
a famly nenber or other person closely tied to the direct
victimby affection or |ove. Bonafont-Solis v. Anerican Eagle,
97 J.T.S. 86 (P.R 1997); Mal donado-Rodriguez v. Banco Central
Corp., 138 D.P.R 268, 274-75 (P.R 1995); Santini-Rivera Vv.
Serv Air, Inc., 137 D.P.R 1, 10-11 (P.R 1994); Garib-Bazain v.
Clavell, 135 D.P.R 475, 491 n.7 (P.R 1994).
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sonetimes by adjustnment of the concept of proximte cause.

Prosser and Keeton on Torts, supra, 8 43 (citing Palsgraf v.

Long Island R R Co., 162 N.E. 99 (N Y. 1928)). Excepti ons

exi st--wongful death statutes and | oss of consortiumclains are
good exanpl es--but what is not easy to tolerate, either for
society or individuals, is liability that extends to renote
consequences without linmts.

Despite sone general |anguage in Rodriguez helpful to
Emerito's position, extending that decision beyond close fanm ly
menbers is enough of a new trail, and one into hazardous
territory, that it should be blazed (if at all) by the

Commonweal th courts. Kassel v. Gannett Co.. Inc., 875 F.2d 935,

949-50 (1st Cir. 1989). As for Enmerito's suggestion that we
certify the issue to the Puerto Rico Suprenme Court, it comes too
| ate, no such request having been made in the district court.

Clarke v. Kentucky Fried Chicken of Cal.., Inc., 57 F.3d 21, 24

n.5 (1st Cir. 1995). W affirmthe district court's judgnent
agai nst Enmerito on count |[|.°
Count 11 of the conplaint reasserts the sane facts but

frames the conpl ai nt as one of product di sparagenent directed at

Count | also claimed that the statements defaned Enerito
directly, albeit wthout nentioning its nanme, because they
inplied (the conplaint al | eged) that Emerito know ngly
di stributed an unsafe product. This is plainly something of a
stretch, and Emerito does not press this theory on appeal.

-14-



the Trooper. Puerto Rico, like many other jurisdictions, does

recogni ze such a tort. Cooperativa de Seguros Miltiples de

Puerto Rico v. San Juan, 294 F. Supp. 627, 630 (D.P.R 1968);

see generally Prosser and Keeton on Torts, supra, § 128. I n

some courts, this is treated as akin to defamati on and often

called trade libel; in others, it is deenmed closer to comerci al
wongs |like interference wth advantageous or contractual
relations. 1d. 8 128. And the rules vary anong jurisdictions.

In all events, on this appeal Enmerito has nade no
effort to distinguish its count Il disparagenment claimfromits
count | defamation claim Its brief refers tersely to
def amati on of Isuzu and the Trooper, but there is no separate
di scussion of the el ements of disparagenent nor any attenpt to
show that the disparagenment claim m ght survive even if the
def amati on cl ai m peri shed. In this, Enerito has foll owed the
| ead of the district court which treated counts | and Il as a
single entity. W are not sure that this is correct, but Puerto

Rico | aw on product disparagenent is scanty and the obligation

to show error is upon the appellant. Thus, on this appeal
count Il falls with count 1.

Count 11l is a different matter. Under this head,
Enmerito charged intentional interference wth Dbusiness

relations, claimng (generally) that the statenents by Consuners
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Uni on hanpered Enerito's "existing or prospective beneficial
econom ¢ relationships”™ wth purchasers. In dismssing this
claim the district court relied not only on the First Amendment
but, independently, on Enerito's failure to identify any
specific relationships that were injured or threatened. Not all

jurisdictions adopt this requirenment, L&W Lindco Prods., Inc. v.

Pure Asphalt Co., 979 F. Supp. 632, 639-40 (N.D. I11. 1997), but

the district court cited a nunber of cases, including two from
Puerto Rico courts, calling for such specificity.?®

Emerito did suggest in opposing the notion to dism ss
that it wished to amend if specifics were required. The
difficulty is that, despite its awareness that Consunmers Union
had called for dism ssal on this ground, Enmerito never anended
its conplaint as of right--as it could have done any time before

judgnment since no answer had been filed, Dartnmouth Revi ew v.

Dartmouth Coll., 889 F.2d 13, 22 (1st Cir. 1989)--nor did it

formal ly ask the district court after judgnment to pernit such an

amendnment. See Fed. R Civ. P. 59, 60(b); Genn v. First Nat'

Bank, 868 F.2d 368, 370 (10th Cir. 1989).

°PPX Enters., Inc. v. Audiofidelity Enters., Inc., 818 F.2d
266, 269-70 (2d Cir. 1987); Kramer v. Pollock-Krasner Found.
890 F. Supp. 250, 258 (S.D.N. Y. 1995); Dolphin Int'l of P.R. ,
Inc. v. Ryder Truck Lines, Inc., 127 D.P.R 869, 879 (P.R
1991); General Ofice Prods. Corp. v. A.M Capen's Sons, lInc.
115 D. P. R. 553, 558-59 (P.R 1984).
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Under these circunstances, we cannot say that the
district court commtted error, l|let alone plain error, by
failing to invite Enmerito to replead. G ven Puerto Rico case
law, the obligation to be specific in the conplaint was
reasonably apparent and it was underscored by Consuners Union's
nmotion whi ch sought dism ssal on that very ground. It is too
|late to press a request to amend for the first tinme on appeal
when either self-help or a post-judgnent notion in the district
court would al nost surely have sufficed.

Affirned.
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