DECISION ASSESSMENT DOCUMENT





O. G. C. Conclusive Opinions 2-93 and 3-93 (12/9/93)











ISSUE:  Applicability/validity of Circular 21-89-5 ¶ 4d guidance.





HELD:  (1) O.G.C. Conclusive Opinion 2-93 presumed the validity of Circular 21-89-5 ¶ 4d guidance but held that it does not pertain to adjustments based on social security number solicitations; (2) O.G.C. Conclusive Opinion 3-93 reviewed the validity of Circular 21-89-5 ¶ 4d guidance and determined that its provisions are unauthorized.





SYNOPSIS:





O.G.C. Conclusive 2-93.  The veteran divorced in June 1988 and married a different individual in October 1988.  His current spouse's social security number was provided in July 1991 in response to a VA request.  The regional office then removed his former spouse retroactively from 1988 and added his current spouse from 1991.  The veteran appealed the overpayment, contending that it should be offset by reason of his new dependent based on Circular 21-89-5 ¶ 4d (payments may be made for a new dependent to reduce an overpayment caused by failure to report the loss of a dependent in the same class).  In response to a BVA inquiry, General Counsel held that the circular does not apply since it governs adjustments based on periodic verification requests rather than one-time social security number solicitations.





O.G.C. Conclusive 3-93.  General Counsel presumed the validity of ¶ 4d for the purpose of its response to BVA.  In a separate opinion for VBA, General Counsel held that the guidance conflicts with the law and is unauthorized.  General Counsel requested that VBA review the circular in light of its opinion, and revise or rescind ¶ 4d as necessary.  General Counsel noted that increased benefits are authorized based on date of claim or date of entitlement, if proof of marriage, adoption, or birth is filed within one year, subject to the stub month rule.  In addition, reductions are effective from the end of the month in which the loss of a dependent occurs.  General Counsel indicated that there are no exceptions, and that 38 CFR § 3.652(b) simply mitigates § 3.652(a)(1) if an untimely certification is received.





ANALYSIS:  38 CFR §§ 3.652 and 3.158 are cited in Circular 21-89-5 as authority for the provisions of ¶ 4d.  General Counsel notes that § 3.652 is itself invalid under such an interpretation.  § 3.158 (abandoned claims) simply exempts § 3.652 from its purview.





RECOMMENDATIONS:  Circular 21-89-5 ¶ 4d should be rescinded as there is no statute or valid regulatory interpretation authorizing its provisions.


