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A year ago, on Worlds AIDS Day 2006, the President took a modest step to try to right at least part of this wrong. Although the public health community wishes that he had gone further in his recommendations, at least he was willing to tackle a piece of the problem. We do not quarrel with his intent; we embrace it, modest as it is. Our quarrel is with the result. The proposed new rule fails to achieve what was widely understood to be his intent—to eliminate an undue burden on HIV-positive persons seeking short-term access to the United States. Since the Administration feels constrained by the language of the statute, it has a duty to say so much more forcefully and to seek a legislative fix. 

There are several well-known, egregious problems with current law: (a) it is not based on public health evidence; (b) it is not uniformly enforced, with travelers from the mostly Western European visa-waiver countries receiving almost no scrutiny; (c) it makes unreasonable demands on HIV-positive persons seeking temporary entry to the U.S.; and (d) it often puts those seeking a “visa waiver” at risk in their home countries by effectively disclosing HIV-status to all. The policy is also an embarrassment to the United States. No other Western countries have such a restrictive policy, and the policy itself prevents important international meetings from being held in the United States.

The latter point may appear to be a small one, but it has a direct impact on HIV infections in the United States. The biennial international AIDS conference has a huge impact on domestic news coverage of HIV and AIDS, and how to prevent it. In light of the fact that infections in the U.S. are higher than previously thought, it is absolutely essential that the country avail itself of every opportunity to shine a light on the problem to educate—over and over again—American citizens. The international AIDS conference would provide such an opportunity, but the conference will not be held in the United States while current U.S. policy is in effect. It poses too many requirements and personal risks to attendees.


The proposed rule claims to share the President’s “firm commitment to enable, on a categorical basis, the admission into the United States for short visits of HIV-positive aliens,” but then it proceeds to include requirements that mirror the unwarranted and unnecessary information and certification requests made in the current case-by-case individualized process. Its main improvement over current law—to permit consular officials at U.S. embassies around the world to make the determination rather than involve the Department of Homeland Security—does not begin to make up for its failures to achieve the stated objective.


Curiously, the Federal Register posting makes a strong legal case for the government’s authority to simplify the short-term visa process in a manner that some might find inconsistent with the statute. Unfortunately, after defending its authority to act, it fails to do so in a meaningful way.


The proposed rule fails to achieve the President’s stated objective in several ways: 

1. It perpetuates the myth that HIV-positive persons “have a communicable disease of public health significance” as ordered by Congress in conflict with the conclusions of U.S. and international public health experts.

2. It perpetuates the case-by-case determination of eligibility for a short-term visa.

3. It perpetuates the onerous requirements on applicants, e.g. they must: be aware of their HIV-positive condition; have received and be following adequate medical counseling; be under medical care; be in possession of or have access to any medically necessary drugs they might need for their anticipated stay; and, have sufficient financial means to cover anticipated medical expenses. 

It perpetuates the need to record an applicant’s HIV-positive condition on the person’s passport, thus creating the real possibility that the applicant will face health or even life-threatening discrimination upon return home. In light of these serious shortcomings, we urge the Secretary to withdraw the proposed rule and go back to the drawing board to create a new rule that responds to the President’s commitment and instruction. We also urge the Administration to be explicit in its request to change the unfair statutory language that created this discriminatory policy in the first instance.

These comments are respectfully submitted on behalf of our 460 organizational and 4,000 individual members dedicated to improving the health of those in the developing world.

Sincerely,
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Nils Daulaire


President and CEO
















December 6, 2007








Border Security Regulations Branch


Customs and Border Protection


1300 Pennsylvania Avenue, NW (Mint Annex)


Washington, DC 20229





RE: USCBP-2007-0084





To Whom It May Concern:





I am writing to provide comments on the new proposed rule published in the Federal Register Vol. 72, No. 214 re: 8 CFR Parts 100 and 212 [USCBP-2007-0084] RIN 1651-AA72 “Issuance of a Visa and Authorization for Temporary Admission Into the United States for Certain Nonimmigrant Aliens Infected With HIV.” 





The proposed rule is issued in response to the President’s promise of a year ago to provide a “categorical waiver of inadmissibility for aliens who are HIV-positive and who seek to enter the United States on short-term visas.” Unfortunately, the proposed rule fails to achieve the President’s promise from World AIDS Day of 2006.





	The public health community has been offended at current law since the Congress in 1993 chose to continue ignoring the advice of public health experts and mandate that a particular category of disease, HIV and AIDS, be considered a “communicable disease of public health significance” for the purposes of granting temporary admission to the United States. The 1993 law followed earlier Congressional actions in 1987 and 1990 to remove independent medical opinion from the execution of the law.





We find this policy morally repugnant and contrary to the interests of the United States. We urge the President, the Secretary of HHS, and the Secretary of Homeland Security to recommend a change in the underlying law, which needlessly stigmatizes persons who suffer from HIV and AIDS, at a time when U.S. policy overseas and domestically seeks to do the opposite, i.e. to de-stigmatize a virus in order to make more progress in preventing its future transmission. More than a million Americans are infected with HIV, with an additional 60,000 new infections per year, and they have absolutely no restrictions on their actions or movements. That the U.S. government would place severe, stigmatizing and fear-inducing restrictions on nonimmigrant aliens with the same infection is hypocritical and immoral. 
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