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SECTION 1 
 

INTRODUCTION 

A. Purpose 
 

The purpose of this guide is to provide Tribes and Tribal Organizations (herein referred to as 
“tribes”) and Indian Health Service (IHS) personnel with technical assistance (TA) that will guide 
them through the process of a Title I (T-I) Construction Contract or Title V (T-V) Project 
Agreement under the Indian Self-Determination and Education Assistance Act (ISDA), P.L. 
93-638, as amended (the Act). 

 
Throughout this guide T-I Construction Contracts are also referred to as Subpart J Construction 
Contracts and Title V as Subpart N, T-V Project Agreements. 

 
This TA guide covers only construction projects performed by tribes under T-I or T-V.  

 
This guide is not intended as policy, operating instructions, or to represent the view of the 
respective parties.  This guide represents a compilation of tools that have been developed by tribes, 
tribal organizations, and IHS staff working with tribes on previous T-I Construction Contracts or T-V 
Project Agreements. 

B. Updates, Revisions, Additional Copies 
 

Requests for electronic versions of documents, recommendations, or proposed revisions to the 
Technical Assistance Guide may be submitted to the Director, Division of Engineering Services, 
2201 6th Avenue, M/S RX-24, Seattle, Washington 98121. 

C. Definition of “Construction” 
 

25 USC 450b P.L. 93-638 as amended: 
 
 (a) “construction programs” means programs for the planning, design, construction, repair, 
improvement, and expansion of buildings or facilities, including, but not limited to, housing, law 
enforcement and detention facilities, sanitation and water systems, roads, schools, 
administration and health facilities, irrigation and agricultural work, and water conservation, 
flood control, or port facilities; 
 
25 CFR 900.110 Subpart J, T-I Construction: 
 
(a) This subpart establishes requirements for issuing fixed-price or cost-reimbursable contracts 
to provide: design, construction, repair, improvement, expansion, replacement, erection of new 
space, or demolition and other related work for one or more Federal facilities. It applies to tribal 
facilities where the Secretary is authorized by law to design, construct and/or renovate, or make 
improvements to such tribal facilities. 
(b) Activities covered by construction contracts under this subpart are: design and 
architectural/engineering services, construction project management, and the actual 
construction of the building or facility in accordance with the construction documents, including 
all labor, materials, equipment, and services necessary to complete the work defined in the 
construction documents. 
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(1) Such contracts may include the provision of movable equipment, telecommunications 
and data processing equipment, furnishings (including works of art), and special purpose 
equipment, when part of a construction contract let under this subpart. 
(2) While planning services and construction management services as defined in Sec. 
900.113 may be included in a construction contract under this subpart, they may also be 
contracted separately using the model agreement in section 108 of the Act. 
 

42 CFR 137.280m Subpart N, T-V Construction: 
 

Construction project means: 
(1) An organized non-continuous undertaking to complete a specific set of predetermined 
objectives for the planning, environmental determination, design, construction, repair, 
improvement, or expansion of buildings or facilities described in a project agreement. 

D. Construction Programs of the Indian Health Service 

1) Health Care Facilities and Quarters Construction Program 
The objective of the IHS Health Care Facilities Construction Program is to enhance IHS 
health care services by providing readily available, functional, and well-maintained IHS and 
tribally operated health care facilities, and to provide staff housing at IHS health care 
delivery locations if no suitable housing alternative is available.  The IHS capital 
improvement program, funded through this budget activity, is authorized to construct health 
care facilities and staff quarters, renovate/construct Youth Regional Treatment Centers for 
substance abuse, administer the IHS/Tribal Joint Venture Construction Program, provide 
construction funding for tribal small ambulatory care facilities, replace/provide new dental 
units, and assist with non-IHS funded renovation projects. 

 
To determine the locations where new and replacement facilities are most critically 
needed, the IHS has developed and is implementing comprehensive priority system 
methodologies for health care facilities and staff quarters construction.  As needed, IHS 
Headquarters solicits proposals from the IHS Areas for essential staff quarters projects, 
replacement/new dental units, and for urgently needed new or replacement health care 
facilities.  These proposals are evaluated and prioritized.  Formal justification documents 
are prepared for those scoring highest.  Once justified, projects are placed on the 
appropriate construction priority list and proposed for funding. 

 
The factors that the Health Facilities Construction Priority System (HFCPS) used to rank 
proposals include: total amount of space needed; age and condition of the existing facility, 
if any; degree of isolation of the population to be served in the proposed facility; and 
availability of alternate health care resources.  There are three phases to the HFCPS.  
During FY 1991, Phase I of the methodology was applied to 149 IHS Area-generated 
proposals to construct new or replacement health care facilities.  Based on the Phase I 
result, the IHS proceeded with Phase II of the methodology, using a more detailed analysis 
of the 28 highest ranked proposals.  During FY 1992, the IHS consulted with tribes about 
incorporating additional flexibility into the HFCPS in order to give consideration to new 
concepts, such as low acuity beds in health centers, as directed by the Congress in the FY 
1992 Conference Report on IHS appropriations.  Few tribes urged the IHS to make 
changes to the HFCPS.  In FY 1993, 23 of the 28 proposals considered in Phase II were 
advanced to Phase III.  IHS Area Offices were asked to develop Program Justification 
Documents (PJD’s) for each of the 23 proposed facilities.  As PJD’s are approved, projects 
are added to the Health Facilities Construction Priority Lists. 
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The IHS has two processes for reviewing the staff housing needs.  Under the Quarters 
Construction Priority System methodology, the IHS reviews the need for additional quarters 
at all existing health care facilities.  Phases I and II of this methodology were last applied in 
1991.  As the Program Justification Document for Quarters (PJDQ) are completed for 
these projects, they are added to the Quarters Construction Priority List.  The second 
process responds to the Department of Health and Human Service office of the Inspector 
General report of April 17, 1990, regarding needed improvements for planning and 
construction of IHS staff housing.  The IHS began reviewing the need for quarters at each 
location where new or replacement health care facilities are being planned. 
 
Where quarters are required, IHS completes a PJDQ as a part of the PJD for the health 
care facility and the quarters need is included with facilities construction project on the 
Health Care Facilities Construction Priority List. 

 
The IHS is authorized to provide construction funding to tribes or tribal organizations by 
section 306 of the Indian Health Care Improvement Act, P.L. 94-437, as amended.  
Funding may be awarded only to tribes operating non-IHS outpatient facilities under P.L. 
93-638 contracts.  This authorization is administered under the IHS Small Ambulatory 
Program. 

2) Maintenance and Improvement Program 
The Indian Health Service (IHS) maintains Federal government owned buildings and 
supports maintenance and improvement activities where tribally owned space is used to 
provide health care services pursuant to contract or compact arrangements executed 
under the provisions of the Indian Self Determination and Education Assistance Act (P.L. 
93-638).  The mission of the Maintenance and Improvement (M&I) program is to support 
and enhance the delivery of health care and preventive services and to safeguard interests 
in property.  Maintaining reliable and efficient buildings and avoiding excess future costs 
due to deferred activities is increasingly challenging as additional space is added into the 
inventory and existing facilities age. 

 
Specific M&I program objectives include: (1) providing routine maintenance for facilities; (2) 
achieving compliance with buildings and grounds accreditation standards of the Joint 
Commission on Accreditation of Healthcare Organizations (JCAHO) or other applicable 
accreditation bodies; (3) providing improved facilities for patient care; (4) ensuring that 
health care facilities meet building codes and standards; and (5) ensuring compliance with 
executive orders and public laws relative to building requirements, e.g., energy 
conservation, seismic, environmental, handicapped accessibility, and security. 

 
The IHS Facilities Engineering Plan (FEP) establishes annual M&I workload targets and 
helps determine the most prudent use of available resources.  The FEP is prepared by IHS 
Areas, service units, and tribal personnel to identify, delineate, and plan facilities related 
activities and projects to be accomplished during an upcoming fiscal year for the M&I 
program. 

 
Funds in the M&I account are used primarily to maintain and improve health care facilities. 
 Staff quarters operation, maintenance, and improvement costs are primarily funded with 
rent collections called Quarters Return (QR) funds. The M&I funds may be used in 
conjunction with QR funds at locations with few quarters or where QR funds are insufficient 
to ensure appropriate quarters maintenance. 
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The physical condition of IHS−owned and many tribally-owned facilities is evaluated 
through annual general surveys conducted by local facility personnel and IHS Area 
engineers.  In addition, comprehensive "Facility Condition Surveys” (sometimes referred to 
as “deep look surveys”) are conducted every 5 years by a team of engineers and architects 
or other specialists. 

 
These surveys, together with routine observations by facilities personnel, identify 
deficiencies that are included in the Backlog of Essential Maintenance, Alterations, and 
Repair (BEMAR) database. 

 
The IHS M&I funds are distributed to four subprograms, routine maintenance, M&I 
projects, environmental compliance, and demolition: 

 
a. Routine Maintenance Funds –  

Amounts are calculated using the IHS M&I distribution formula, which is based on the 
University of Oklahoma methodology to calculate routine maintenance costs.  
Routine M&I funds can be used to pay non-personnel costs for the following activities 
in IHS and tribally-owned health care facilities: emergency repairs, preventive 
maintenance activities, maintenance supplies and materials, building service 
equipment replacement, upkeep activities, training, and local projects. 

 
The Act authorizes eligible Tribes or Tribal Organizations to receive these funds 
under a T-I, Section 108 services contract or T-V services compact. 

 
b. M&I Project Funds –  

IHS Area Facilities Engineers develop priority lists of larger projects to reduce the 
BEMAR, although some tribes take their individual shares.  Generally M&I projects in 
this subprogram require levels of expertise not available at the local facility.  Such 
projects accomplish major repairs and improvements of primary mechanical, 
electrical and other building systems, as well as public law compliance and program-
related alterations.  Program-related alteration projects include changes to existing 
facilities for more efficient utilization, for new patient care equipment, and to 
accommodate new treatment methodology. 

 
c. Environmental Compliance Funds –  

Many IHS and tribal facilities were constructed before the existence of current 
environmental laws and regulations.  Since IHS is required to comply with current 
Federal, State, and local environmental regulations, the use of environmental 
assessments to identify and evaluate potential environmental hazards is important.  
These assessments are the basis of the IHS facilities environmental remediation 
activities.  

 
d. Demolition Funds –  

The IHS has a number of buildings that are vacant or obsolete and no longer 
needed.  Many of these buildings are safety and security hazards.  Demolition of 
these buildings reduces hazards and liability. 

3) Sanitation Facilities Construction (SFC) 
The Indian Sanitation Facilities Act, P.L. 86-121, authorizes IHS to provide essential 
sanitation facilities to Indian homes and communities. 
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The IHS Sanitation Facilities Construction Program, an integral component of the IHS 
disease prevention activity, has used appropriated funds to carry out those authorities 
since 1960 by providing potable water and waste disposal facilities for American Indian and 
Alaska Native people.  As a result, the rates for infant mortality, the mortality rate for 
gastroenteritis and other environmentally related diseases has been dramatically reduced, 
by about 80 percent since 1973. 

 
As with other IHS activities, sanitation facilities projects are carried out cooperatively with 
the Indian people who are to be served by the facilities.  Tribal involvement has been the 
keystone of the Sanitation Facilities Program since its inception in FY 1960.  Projects are 
only initiated only following receipt of a tribal request expressing a willingness on their part 
to participate in the execution of the project and to assume ownership responsibilities, 
including operation and maintenance, for completed facilities.  

 
Under P.L. 93-638, as amended, eligible Tribes or Tribal Organizations may enter into 
Construction Contracts under Title I, Subpart J or Construction Project Agreements under 
Title V for planning, design and construction for sanitation facilities construction projects.  
Alternatively, Tribes may elect to enter into a Memorandum of Agreement that is 
authorized by P.L. 86-121. 

E. Construction Project Delivery Options 
 

Construction Projects under programs described in section D may be delivered as follows: 

1) Direct Federal 
• All programs in D 
• IHS managed and contracted under the Federal Acquisition Regulations (FAR) 

2) ISDA -T-I, Subpart J Construction Contract 
• All programs in D 
• Managed and contracted under tribal procurement policies by the tribe 
• Available to T-I and T-V Tribes 

3) ISDA - T-V, Subpart N Construction Project Agreement 
• All programs in D 
• Managed and contracted under tribal procurement policies by the tribe 
• Available only to T-V Tribes 

4) Memorandum of Agreement (MOA)  
• May only be used for SFC projects described in D.3 
• Available to all tribes 
• Managed by the tribe utilizing force account or tribal procurement 

5) ISDA T-I Services Contract or T-V Services Compact 
• Routine M&I Program described in D.2.a 
• Program operations 
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F. IHS Programs, Functions, Services, and Activities (PFSA’s) Assumable by 

Tribes 
  

Tribes have the choice of compacting or contracting any construction program, performing all 
work for a project, or dividing portions of work thereof, within available funding. 
 
Construction Project T-I Contracts or T-V Project Agreements may include program operations 
and project funding.  However, program contracts, services contacts, or services compacts may 
not include construction project funds. 
 
Tribes choosing to perform only portions of work may select one or more of the typical project 
phases such as planning, design and construction, or may choose to contract distinct severable 
phases of construction.  For example, a tribe may elect to have IHS manage a project for clinic 
facility construction while the tribe constructs the living quarters portion of the project. 
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SECTION 2 
 

PROJECT APPROVAL DOCUMENTS 

A. Facility Construction 
 
Program Justification Document (PJD) 

 
The document is used to justify health care facilities projects over $1,000,000 in value.  
Approval is at the Headquarters level. 

 
Program of Requirements (POR) 

 
The engineering requirements of program services at new health care facilities and staff 
quarters $1,000,000 or more.  The Health System Planning (HSP) process generates the POR. 
 Approval is at the Headquarters level. 

 
Project Summary Documents (PSD) 

 
This document is used to justify, scope, and explain health care facilities projects over $25,000 
and less than $1,000,000 in value.  Approval is at the Area level. 

 
The IHS Technical Handbook for Health Facilities, Volume II, Part 13 entitled Planning 
Documents and Reports provides additional guidance on preparation of the documents and 
forms.  Also, the IHS website at:  http://www.ihs.gov/NonMedicalPrograms/DFEE/index.cfm 

B. Sanitation Facilities Construction 
 

Public Law 86-121 Memorandum of Agreement (MOA) allows the SFC Program to work with 
tribes to develop and construct sanitation facilities.  An MOA, between the IHS and one or more 
interested parties (e.g., Tribally Designated Housing Entities, HUD, or EPA), is an agreement 
that establishes the overall relationship between the interested parties in accomplishing the 
work authorized under P.L. 86-121.  The work can be accomplished through the MOA 
instrument itself, or the work can be accomplished through other instruments such as a direct 
federal contract or a Title I contract or Title V Project Agreement which are executed 
subsequent to the MOA.  Almost every SFC project activity requires an MOA. 

 
Criteria for the Sanitation Facilities Construction Program is detailed in a comprehensive guide 
prepared by IHS on the SFC program.  This guide may be located on the website:  
http://www.dsfc.ihs.gov/Documents/Criteria_June_1999.cfm 
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SECTION 3 
 

FUNDING 

A. IHS Facilities and Environmental Health and Engineering Program and Project 
Funding Overview  

 
The IHS facilities program budget falls within the budget of the IHS Office of Environmental 
Health and Engineering (OEHE). The OEHE programs are funded by Congressional 
appropriation.  Annual appropriations are different for program than for projects. 

1) Program Funds 
Program funds are for organized, continuous undertakings to accomplish ongoing or 
recurring program objectives.  Ongoing objectives include staff salaries and benefits, 
training, technical assistance, program management, and program resource allocation, etc.  
 
Program funds are distributed annually to the Area, service unit, and tribal levels program 
based upon project workloads and as calculated by the Resource Requirements 
Methodology (RRM). 

 
FEHE program funds are in the IHS appropriation as Facilities and Environmental Health 
Support (FEHS) account. 

2) Project Funds 
Project funds are for organized non-continuous undertakings to complete a specific set of 
predetermined objectives.  A project is characterized by defined start and completion 
dates, specific objectives, and a budget, all of which are included in a project-specific 
scope of work.  Generally project funds are for new facilities.  Appropriations for projects 
are not recurring and are justified on the basis of needs to be addressed by specific 
projects. 

B. Funding Methodology for Construction Projects Under P.L. 93-638 Contracts 
or Construction Project Agreements 

1) Introduction 
The purpose of this section is to describe the methodology used to develop cost estimates 
for construction projects and how these are used relative to P.L. 93-638 construction 
contracts under Title I and Construction Project Agreements under Title V.  This section 
also covers contract support cost (CSC) funds as they pertain to construction projects 
under either title.  Throughout this section are citations from P.L. 93-638, as amended.  
The discussion is the same for Title I and Title V.  Sections cited pertain to P.L. 93-638, as 
amended and are referred to herein as the “act.”   

 
The IHS health Facility Budget Estimating (FBE) system is used for new health care 
facilities and quarter’s construction projects. 

 
The Sanitation Facilities Construction (SFC) Program uses a different construction cost 
estimating system and relies heavily on historic cost data for similar projects by location. 
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The FBE and SFC funding methodologies are covered in subsequent paragraphs in this 
section. 

 
For all of the construction programs the goal of construction estimating is to establish the 
cost of a construction project to allow for budget justification for the annual federal budget 
cycle and to establish the final project budget which will lead to successful completion of 
the project. 

2) Project vs. Programs & Contract Support 
Constructions projects are funded from: 1) Program and 2) construction projects are 
typically funded from SFC, Health Care Facilities, and/or a portion of the funding provided 
under M & I for major projects. 

 
The distinction between project and program is recognized in Title V of P.L. 93-638.  
Although the definition does refer to a Title V instrument, for the purposes of this 
discussion the differences are not important.  Sec. 501 Definitions, states the following: 

 
 501 (a) (1) Construction Project – The term construction project – 

(A) Means an organized non-continuous undertaking to complete a specific set of 
predetermined objectives for the planning, environmental determination, design, 
construction, repair, improvement, or expansion of buildings or facilities as described 
in a construction project agreement; and 
(B) Does not include construction program administration and activities described in 
paragraphs (1) through (3) of section 4(m) that may otherwise be included in a 
funding agreement under this title. 

 
IHS provides funding for construction program administration through tribal shares of the 
program funded under FEHS.  These programs are eligible for CSC as discussed herein.  
Section 106(h) of the act, prescribes that in calculating indirect costs associated with 
construction programs, only those costs associated with administration should be 
considered when calculating indirect costs and not those moneys passed through to 
construction contractors and subcontractors. 

 
Section 105(m) of the act, in part, prescribes that the total amount awarded under a 
construction contract reflect an overall fair and reasonable price to the parties, including: 
Reasonable costs to the tribal organization of performing the contract, taking into 
consideration the terms of the contract and the requirements of this Act and any other 
applicable law; the costs of preparing the contract proposal and supporting cost data, and 
costs associated with the general and administrative costs of the tribal organization with 
the management of the construction contract; and in the case of a fixed price contract, a 
fair profit determined by taking into consideration the relevant risks and local market 
conditions. 

 
Construction project funds are non-recurring and as such, the project budgets are all 
inclusive of funding required by 106(a), which establishes the amount the secretary would 
have provided under the usual methods of providing construction to complete the project.  
Because the construction project funds are all inclusive of funding by 106 (a);  Section 106 
(a) (2) contract support costs, including 106(a) (5) start up costs, are not funded by 
contract support cost funding. The IHS estimating systems establishes a fair and 
reasonable price for the overall project.  The estimates for project funds are all inclusive of 
allowable costs of the tribe; including Costs of the tribe articulated in105 (m); 106(a), 
except administrative shares; Sec. 106(a) (2) as costs for activities not performed or 
funded by the Secretary (Section 106(a) (3) states that contract support costs may not be 
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awarded for costs awarded under 106(a) (1).)  Section 106(a) (5) defines start up costs as 
costs eligible under 106(a) (2) and for one time costs associated with planning, 
preparation, etc.  Starts up costs are a subset of contract support costs. No start up costs 
will be funded from the contract support cost appropriation for construction project funded 
under ISDA contracts.  Contract support costs, including start up costs, IHS provides 
funding for construction program administration through tribal shares of the program 
funded under FEHS.  These programs are eligible for CSC as discussed herein. 

 
CSC funding may not be applied to project funds. 

 
Estimating Methodology for Sanitation Facilities Construction 

 
The “Criteria for Sanitation Facilities Construction Program” guide provides guidance on the 
SFC program and project funding.  This guide may be located on the IHS website at:  
http://www.dsfc.ihs.gov/Documents/Criteria_June_1999.cfm 

 
Estimating Methodology for New Facilities Construction 

 
This section is applies only to the IHS Health Facility Budget (FBE) estimating system used for 
New Health Care Facilities and quarters construction projects.   

  
For IHS New Facility and Quarters Construction Projects, the FBE system provides a budget 
estimate using a standardized procedure based on cost estimating industry standards.  Unit 
costs are obtained from R.S. Means Building Construction and actual project cost data.  
Location factors are obtained from Marshall Valuation Service and from special studies for 
selected locations.  Escalation factors are obtained for building types from DRI-McGraw Hill, a 
unit of Standard & Poor’s and the leading provider of economic consulting and information 
services for business, financial and government decision makers worldwide.  All factors are 
generally updated annually and reflect current economic conditions.  

 
The FBE utilizes the following steps to determine the construction costs of new health care 
facilities: 

 
• Unadjusted Unit Cost.  The unadjusted unit cost (cost/square meter) by building type (e.g. 

hospitals, health centers, and etc.) is derived from a R.S. Means database of approximately 
10,200 completed projects and includes all cost categories except architectural fees and land 
costs.  All prime contractor and subcontractor costs are included.   The unadjusted unit cost 
is adjusted for use in the FBE based upon the historical construction costs for each type of 
facility within IHS.  The wage rates reflected in this unadjusted unit cost are representative of 
prevailing wage rates as the database is updated annually.  

 
• Adjusted Unit Cost at Current Estimate Date - The Unadjusted Unit Cost is first adjusted for 

the overall building size of the specific project, and then escalated to the current estimate 
date.  

 
• Total Base Building Cost - The adjusted unit cost is adjusted to reflect the specific 

departments and their sizes as established in the approved Program of Requirements 
(POR).  This step includes evaluation of both new construction and renovation. 

 
• Construction Cost at the Estimate Date - the POR and project specific information are used 

to identify the costs for special equipment, special programs, demolition/abatement of any 
existing facilities, site and utility costs.  The cumulative costs are adjusted by the location 
factor to determine the project construction cost for a specific site at the estimate date. 
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• Construction Cost at Mid Point - A project schedule is then generated based on the 
complexity of the project and the anticipated funding.  This schedule is used to escalate the 
cost to the mid-point of construction. 

 
• Total Project Budget - Finally, the estimate is adjusted for applicable A/E fees, equipment 

costs, other miscellaneous costs/fees, and taxes. 
 

The total project budget for a specific project is updated annually until the first phase of 
construction is funded. 

 
This method of estimating is used to establish an all inclusive project budget for successful 
completion of the project regardless of who manages the project or what type of contracts are 
awarded to complete the project.  Since the overall project budget estimates are formulated 
using the FBE methodology above, specific cost objectives that would apply to resultant 
contracts are not itemized; they are inherent in the overall project funding methodology.  During 
the budget formulation process, the specific acquisition plans are not known including whether a 
tribe plans to complete the work under a ‘638 contract.  Once a project is funded, specific 
acquisition plans are made which would include the award of contracts at fair and reasonable 
prices to the parties. 

 
The IHS FBE system is intended to provide an overall project budget that will justify enough 
funds for a successful result, regardless of acquisition method. 

 
Funding Tribal Contracts under P.L. 93-638 

 
P.L. 93-638 construction contract awards are currently funded from two sources of funding, line 
item project appropriations and OEH&E program administrative shares.  Project funds are the 
funds appropriated for a specific project.  Program funds are for the administrative functions 
supporting the project (administrative shares) at any IHS organizational level carrying out such 
functions.  Tribes are eligible for contract support costs on the administrative shares. 

 
Under P.L. 93-638 tribes may become involved in the project at any phase of construction.  
Phases include:  preplanning, planning (includes developing project POR and budget cost 
estimates), design and construction.  Once funds have been appropriated and allocated to IHS 
for the project at any phase, the tribes are given the opportunity to contract the project under 
P.L. 93-638. 

 
P.L. 93-638 construction contracts are negotiated pursuant to section 105(m).  Section 105 
(m)(4)(A) prescribes that subject to subparagraph (B), in funding a fixed-price construction 
contract pursuant to section 106(a), the Secretary shall provide for the following: 

 
(i) The reasonable costs to the tribe or tribal organization for general administration 

incurred in connection with the project that is the subject of the contract. 
(ii) The ability of the contractor that carries out the construction contract to make a 

reasonable profit, taking into consideration the risks associated with carrying out the 
contract and other relevant considerations. 

 
Part 105 (m)(4)(B) states that in establishing a contract budget for a construction project, the 
Secretary shall not be required to separately identify the components described in clauses (i) 
and (ii) of subparagraph (A). 
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Part 105 (m) (4) (C) states that the total amount awarded under the construction contract shall 
reflect an overall fair and reasonable price to the parties, including the following costs: 

  
(i) The reasonable costs to the tribal organization of performing the contract, taking into 

consideration the terms of the contract and the requirements of this Act and any 
other applicable law. 

(ii) The costs of preparing the contract proposal and supporting cost data. 
(iii) The costs associated with auditing the general and administrative costs of the tribal 

organization associated with the management of the construction contract. 
(iv) In the case of a fixed-price contract, a fair profit determined by taking into 

consideration the relevant risks and local market conditions. 
 

The purpose of the project cost estimate (total project budget) is to determine the amount of 
funds likely to produce a favorable result.  It is not intended to provide a fair and reasonable 
standard for the contract 

C. Difference between Cost-Reimbursement and Fixed Price 
T-V, Subpart N Regulation 137.336 defines the difference between fixed price and cost-
reimbursement agreements.  This definition is also suitable for Title I, Subpart J contracts as 
follows: 

 
(a) Cost-reimbursement agreements generally have one or more of the following 

characteristics: 
(1) Risk is shared between IHS and the Tribe; 
(2) The tribe is not required to perform beyond the amount of funds provided 

under the agreement; 
(3) Tribes establish budgets based on actual costs of the project and are not 

allowed to include profit; 
(4) Budgets are stated using broad budget categories such as planning, 

design, construction project administration, and contingency; 
(5) The agreement funding amount is stated as a “not to exceed” amount; 
(6) Tribes provide notice to the IHS if they expect to exceed the amount of 

funds obligated under the agreement and require more funds; 
(7) Excess funds remaining at the end of the project are considered savings; 

and 
(8) Actual costs are subject to applicable OMB circulars and cost principles. 

 
(b) Fixed Price agreements generally have one or more of the following 

characteristics: 
(1) Tribes assume the risk for performance; 
(2) Tribes are entitled to make a reasonable profit 
(3) Budgets may be stated as lump sum, unit cost pricing, or a combination 

thereof; 
(4) For unit cost pricing, savings may occur if actual quantity is less than 

estimated; and 
(5) Excess funds remaining at the end of a lump sum fixed price project are 

considered profit, unless, at the option of the tribe such amounts are 
reclassified in whole or in part as savings. 

 
Depending on the organization and the type of contract, different cost objectives or terms apply. 
 For example, in a fixed price contract, the contract price is usually stated in lump sum line 
items inclusive of all administrative cost and profit. 
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On fixed price P.L. 93-638 contracts, Tribes may express their administrative costs and profit 
margins within the lump sum price or itemize these price objectives in their budget.  When IHS 
solicits bids on the open market, the overhead (including corporate, home office, job site 
overhead and all other administrative costs) and profit margins are never itemized.  

 
Cost-reimbursement contracts allow cost objectives for tribal direct administrative and indirect 
costs in lieu of overhead and profit. 
 

D. Other Sources of Funding 

1) Health Services Funds 
Under limited circumstances, Tribes may use funds remaining under services contracts for 
some construction projects.  The use health services funds for construction is authorized 
by Public Law 103-138, 1993 HR 2520 Department of Interior and Related Agencies 
Appropriations Act 1994, which states in part “Appropriations in this Act to the Indian 
Health Service shall be available for…purchase, renovation, and erection of modular 
buildings and renovation of existing facilities; …”. 
 
When funds remain throughout successful completion of a health services contract, a 
contracting Tribe may submit a proposal to modify the scope of the contract to include a 
construction project that falls within the categories authorized by P.L. 103-138, as stated 
above.  The proposal to modify the contract must be submitted in accordance with 25 CFR 
900.125 What shall a construction contract proposal contain?  In these cases, the Tribe will 
not receive notification of fund allocation as required by 900.120, rather their proposal will 
need to identify all funds required to carry out the proposed scope of work including all 
planning, design, construction, construction contract administration, and all associated 
overhead or indirect costs.  The funds identified for the project do not need to be returned 
to IHS and reobligated to the Tribe.  The proposal to modify the contract must be submitted 
and a contract modification executed before funds are expended for any purpose related to 
construction, including planning.   
 
The contract must contain a statement that additional funds may not be made available for 
additional staffing, equipment or for any other increase in expenses associated with the 
tribally-initiated construction project.  
 
The Tribe and IHS will need to negotiate and include in the contract modification provision 
of the planning document supporting the project (project summary document).  The 
remainder of the contract and its requirements will be negotiated as a Subpart J 
construction contract. 
 

 
.
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SECTION 4 

A. Comparison Table for Construction Projects – Title I, Title V and MOA 

ACTIVITY Title-I, Subpart J 
CONSTRUCTION CONTRACT 

Title-I, Subpart J 
SAP CONTRACT 

Title-V 
PROJECT AGREEMENT 

MOA 
SFC PROGRAM ONLY 

Notification 

• Follow 105(m)/900.122 
• Notification to tribes of 

project 
• Notification required within 

30 days of allocation of 
funds 

• Program Announcement to 
all tribes 

• Follow 105(m) (3)/137.325 
• Notification to tribes of project 
• Notification required within 30 

days of allocation of funds 

• Follow 105(m)/900.122 or 
105(m)(3)/137.325 

• Notification to tribes of project 
• Notification required within 30 

days of allocation of funds 

Pre-Award 

• Letter of Intent from tribe 
• 30 days all available info to 

tribes 
• Pre-proposal phase/joint 

scoping sessions 
• Negotiation 
• Proposal approval/award or 

Declination (Sec. 102) 

• SAP Application Competitive 
Process 

• Ranking and Rating of 
Applications 

• Project Selections based on 
highest scored applications 
within available line item 
appropriations 

• Letter of Intent from tribe or 
proposal submission 

• 30 days all available info to 
tribes 

• Pre-proposal phase/joint 
scoping sessions 

• Negotiation 
• Proposal approval/award or 

rejection of offer/Rejection at 
137.332 

• Follow MOA Procedures 
• Draft Project Summary 

Proposal • Proposal Contents per 
900.125 • SAP Application • Project Agreement 137.280 

• Tribal request to IHS to 
construct a sanitation facilities 
project through the MOA 

Funding 

• 106 (a): 
a.  Direct Project Amount, 

except partial contingency, 
is retained by Government 
per regulations 

b.  Administrative Shares at all 
levels of IHS Program 

 
• 106 (a)(2) No Contract 

Support Costs on project, 
maybe on program 

• 106 (a): 
a. Direct funding is based 

on competitive process 
b.  No Administrative 

Shares 
• No 106(a)(2) Contract 

Support Costs 
• No additional Contingency 

funds 

• Same as Title-I 
• Except all contingency funds 

are provided to the tribe 

• Direct project amount 
including administration and 
design (unless IHS completes 
design).  Contingency funding 
may be retained by IHS until 
needed by the tribe 
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ACTIVITY Title-I, Subpart J 
CONSTRUCTION CONTRACT 

Title-I, Subpart J 
SAP CONTRACT 

Title-V 
PROJECT AGREEMENT 

MOA 
SFC PROGRAM ONLY 

 
Cost 

Overruns 

• Cost contracts: tribe not 
required to continue 
performance 

• Fixed Price:  tribe is 
responsible for cost 
overruns 

• Tribe is responsible for overall 
completion of the project.   

• Must notify IHS if cost 
overruns anticipated on CR 
Contracts 

• Tribe is responsible for cost 
overruns.  Options include 
revised utilization of tribal 
labor, equipment materials, 
and efficiency, reduction in 
scope of work, additional 
funding, changes to payment 
method, and IHS takeover of 
the project 

Savings 

• Applies to Cost-
Reimbursement 

• Use of Savings determined 
by IHS after consultation 
with tribes 

• Not Applicable – All Fixed 
Price 

• All unexpended funds 
including contingency 
considered savings 

• May be used for additional 
services for which funds 
originally appropriated.   

• No approval by IHS 

• Any remaining funds returned 
to IHS or 3rd party, unless 
increased scope is approved 

• Profit is not allowed under an 
MOA 

Interest on 
Advance 
Payments 

• Not accountable unless 
specifically budgeted in 
contract 

• Not Accountable • Not Accountable 
• Interest in excess of $100 per 

year must be returned to the 
project account 

NEPA • Required – IHS makes 
determination 

• Required – IHS makes 
determination 

• Required 
• Tribes may only enter into 

Title-V agreements if they: 
• Agree to assume 

environmental responsibilities 
for construction projects 

• Resolution designating a 
certifying officer to represent 
the tribe and assume status of 
a responsible Federal Official 
under NEPA/NHPA 

• Required – IHS makes 
determination 
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ACTIVITY Title-I, Subpart J 
CONSTRUCTION CONTRACT 

Title-I, Subpart J 
SAP CONTRACT 

Title-V 
PROJECT AGREEMENT 

MOA 
SFC PROGRAM ONLY 

 
 
 

Metric 

• Negotiable 

• SAP Application requires 
use of Metric.  Note – If 
tribe disputes use of Metric, 
negotiations may be 
needed.  (Metric law 
provides some exceptions 
to facilities on reservations 
and situations where a tribe 
owns the facilities.) 

• Not Required.  IHS may 
negotiate metric if IHS will 
own and operate 

• Negotiable 

     

 
 
 
 

Design 
Reviews 

• Concepts:  Review  
• Schematics:  Review and 

Approval 
• Design Development:  

Review  
• Final Construction 

Documents:  Review and 
Approval 

      (or as otherwise negotiated)  
      Reviews are for general 

compliance with the 
contract/POR 

• Per Tribes SAP Proposal or 
at least one review and 
approval at final 
construction documents 

• Reviews are for general 
compliance with the SAP 
application and contract 

• One opportunity to review and 
approve planning documents 

• One opportunity to review and 
approve design documents.  
Phase for review and 
approval must be negotiated 

• If IHS completes the design, 
tribal reviews provided as per 
the MOA 

• If the Tribe completes the 
design, IHS reviews provided 
as per the MOA 

Reports • Quarterly Progress  
• Quarterly Financial 

• None or per SAP 
• Quarterly Financial 

• Semi-Annual Progress 
• Semi-Annual Financial 

• On a “regular basis”, the Tribe 
shall provide IHS an 
accounting of all charges for 
labor, administrative costs, 
equipment, materials, and 
procured services in an 
agreed format 

 
Schedules 

• Initial Performance 
Schedule and updates as 
they occur 

• May require if there is 
substantial deviation 

• Only to establish project 
phase start and completion 
dates.  Updates only where 
there is substantial deviation 

• IHS provides a work plan and 
priority for the scheduling of 
the project before 
construction begins.  Tribal 
construction contract can 
require construction schedule 
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ACTIVITY Title-I, Subpart J 
CONSTRUCTION CONTRACT 

Title-I, Subpart J 
SAP CONTRACT 

Title-V 
PROJECT AGREEMENT 

MOA 
SFC PROGRAM ONLY 

 
Advance 
Payments 

• 21 Days 
• NTE One Year or based on 

minimum amount of time 
elapsing between 
expenditure and payment 

• 21 Days 
• One Year + or - 
• Split between one year and 

subsequent 1 yr. periods 

• 10 Days 
• Based on Phase 
• All other – 1 Year 

• IHS may provide in advance 
of construction to purchase or 
rent equipment and materials 
not to exceed 25% of project 
budget 

 
 

Changes 

• May not issue a change 
order that will cause the 
tribe to exceed performance 
period, funds, or that is a 
significant departure from 
the scope 

• Tribe administers changes 
per process in individual 
SAP 

• Changes, which depart from 
SAP application, require 
notification 

• Amendments  
       -Add Additional Projects 
       -Significant Scope Change or 

substantial departure in 
performance periods 

       -Funds Added 

• MOA Amendments initiated 
as necessary.  All affected 
parties to the original MOA 
must approve and sign 
subsequent amendments 

Real 
Property 

• Tribe takes title unless 
otherwise stipulated 

• Mandatory – Tribe takes 
title 

• Tribe takes title unless 
otherwise stipulated in the 
project agreement, refer to T-
V regulation in Tab 6-C, 
137.373, p-35366 

• All sanitation facilities 
constructed including 
equipment, land and supplies 
are at no time the property of 
the IHS, but rather belong to 
the Tribe, until or unless 
transferred to other parties 

Real 
Property 
Reports 

• Required where IHS takes 
title 

• Data must be negotiated 

• Not Required – Tribe takes 
title 

• Required where IHS takes 
title 

• Data must be negotiated 

• Not Required – Tribe owns all 
sanitation facilities provided 
by project 

Davis Bacon 
Wages 

• Required, except tribes & 
tribal organizations 

• Required, except tribes and 
tribal organizations 

• Required, except tribes and 
tribal organizations 

• Required, except tribes and 
tribal organizations 

Monitoring 

• May conduct monthly on-
site monitoring visits 

• Critical Milestones, as 
negotiated 

• Gov’t accepts building. 
(Where Gov’t owned) 

• Purpose is to determine 
general compliance with 
contract/POR 

• May conduct monthly on-
site monitoring visits.  
Overall intent is to not 
monitor unless determined 
necessary by PM 

• Semi-annual or as otherwise 
negotiated and only with 
reasonable advance written 
notice.  Purpose is to “view 
the progress” and provide a 
written report of visit to tribe 

• MOA must clearly identify the 
IHS role in construction 
inspection and require tribal 
procurement documents also 
include the right of IHS 
employees to inspect the 
work 
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ACTIVITY Title-I, Subpart J 
CONSTRUCTION CONTRACT 

Title-I, Subpart J 
SAP CONTRACT 

Title-V 
PROJECT AGREEMENT 

MOA 
SFC PROGRAM ONLY 

Final 
Inspection 

• May Conduct 
• Does conduct for purpose of 

accepting Gov’t owned 
bldgs 

• May Conduct 
• Gov’t does not make final 

acceptance. – Inspection 
only to determine the tribe 
built project 

• Not addressed in law or 
regulations 

• IHS should negotiate a final 
inspection if IHS owns and 
operates 

• Tribe must conduct a final 
inspection and include the 
contractor, IHS 
representatives, and other 
interested parties 

Close-out 

• Final Quarterly Expenditure 
Report 

• Record plans and contract 
closeout report required 

• Final Quarterly Expenditure 
Report 

• Plans & Close-out Report 
per SAP application 

• Not addressed in law or 
regulations 

• Final Report completed by 
IHS 

Appeals • 25 CFR 900 Subpart L • 25 CFR 900 Subpart L • 42 CFR 36 Subpart P 

• MOA disputes are resolved 
among the parties through the 
IHS Area’s established 
administrative procedures.  If 
unsuccessful, an appeals 
board established at the IHS 
headquarters level will make 
a recommendation to the IHS 
Director, who will exercise 
final decision authority. 
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SECTION 5 

A. Title I, Process for Subpart J Construction Contracts 

I. Planning 

1) Consultation.  Prior to spending any funds on planning, design, construction or 
renovation project, the IHS must consult with any Tribe that would be significantly 
affected and provide the following information (900.119): 
A. Size 
B. Location 

2) Notification to Tribes within 30 days after allocation of funds for planning phase, 
design phase, or construction contract phase activities for a specific project by 
registered mail with return receipt including the following information (900.120): 
A. Available Funds 

3) Approved Project 
A. SFC – Signed MOA with Tribe 
B. Facilities – Approved PSD or POR 

4) Identify Project Leadership Team Members 
Reference Sample Communication Protocol Chart in Section 5-D 

5) Schedule Internal Planning Meeting – ALL Team Members 

6) Meeting Objectives 
A. Agree on Team Members 

i. Negotiation Team 
ii. Proposal Reviewers 
iii. Other Program 
iv. Design Phase Reviews (concept, schematic, design development, final 

construction documents) 
B. Define Roles and Responsibilities of each team member 
C. Define Communication Protocol 
D. Review Project 

i. Identify contractible functions by the Tribe 
ii. Identify functions  retained by IHS 

E. Review Subpart J procedures as necessary. 
F. Identify available info to be furnished to the Tribe and assign responsibility: 

i. Construction Drawings 
ii. Maps 
iii. Engineering Reports 
iv. Design Reports 
v. Plans of Requirements 
vi. Cost Estimates 
vii. Environmental Assessments or Environmental Impact Reports 
viii. Archeological Reports 

G. Develop proposed pre-proposal conference agenda. 
H. Project Budget (amount Secretary would otherwise spend) 
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II. Review and Negotiation 

1) Letter of Intent 

2) Pre-proposal Conference 

3) Tribe prepares it’s contract proposal (may request technical assistance) 

4) Secretary provides all available information (within 30 days) 

5) Negotiation Phase during the development of proposal (900.122) 
A. Development of Negotiation Schedule 
B. Technical Assistance 
C. Joint Scoping Session – Review of (as applicable) 

i. Plans 
ii. Specifications 
iii. Engineering Reports 
iv. Cost Estimates 
v. All other available information 
vi. Identify all areas of disagreement 

D. Secretarial Revisions to Plans, Designs, Cost Estimates 
E. Negotiation Sessions to Develop Mutually Agreeable Contract Proposal 
F. Alternative Dispute Resolution 

i. May be requested by Tribe before submission of Proposal. 
ii. Resolve Areas of Disagreement. 

III. Proposal Submission 

1) Tribe & IHS develop mutually agreeable proposal under 900.122 – Approved 
and awarded w/in 30 days 

2) Tribe & IHS Disagree – Declination within 30 days. 
A. Declination criteria apply 
B. Follow 900.123 

IV. Post Award 

1) Post Award Conference (Optional) 
A. Schedule 

i. New Team Members 
ii. A/E Contract Awarded (review design, review criteria) 

2) Design Phase Activities 
A. Monthly Job Progress 

i. Meetings/conference calls 
ii. Tribe, A/E, IHS PO, IHS SU 
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3) Design  
A. Construction Documents will be produced in accordance with the POR and/or 

Scope of Work (SOW). 
B. The Secretary reviews for general compliance with the contract requirements: 

i. Concepts 
a. 21 day review and comment 

ii. Schematics 
a. 21 day review and approval 

iii. Design Development 
a. 21 day review and comment 

iv. Final Construction Documents 
a. 21 day review and approval 

C. Monitor Schedule 
D. Monitor Advance Payments 
E. Monitor Quarterly Progress Reports 
F. Monitor Submission of Quarterly Progress Reports 

i. Financial 
ii. Job Progress Reports 

4) Construction – Post Award Conference 
A. Schedule 

i. New team members 
ii. Construction Contract Awarded 

B. Construction Phase 
i. The facility will be built in accordance with the construction documents 

provided as a part of design activities 
ii. Monthly Job Progress Meetings and monitoring visits 

a. Attendance 
1. Tribe 
2. A/E 
3. Construction Contractor 
4. IHS: PO, SUD, CO, Area 

b. Monitoring 
1. Review Construction for Material Compliance 
2. Review Schedule 
3. Review (900.130) 
4. Contracts 
5. Major subcontracts 
6. Modifications  (MUST BE BILATERAL reference 
  P.L 93-638 Sec. 110(b)) 
7. Construction Documents 
8. Change orders 
9. Shop drawings 
10. Equipment cut sheets 
11. Inspections reports 
12. Testing reports 
13. Current redline drawings 
14. Review concerns of all parties 
15. Monthly report (by IHS Designated Official) 
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C. Final Inspection 
D. Warranty Phase 
E. Contract Closeout 

i. Final report – Tribe 
a. Inspection 
b. Report 

ii. Personal property disposition 
iii. Final acceptance – IHS 
iv. Final financial report and release of claims 
v. Financial reconciliation- Obligations, payments, financial reports 
vi. Disposition of savings (cost reimbursement contracts) 
vii. Final acceptance letter to Tribe if title vests with IHS 

F. Project Close-out – IHS Program 
i. Real Property Report - Facilities 
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B. Public Law 93-638, as amended, Title I 
 
NOTE  The shaded sections DO NOT apply to construction contracts per 105 (m)(1)(A) 

 
INDIAN SELF-DETERMINATION ACT 
 
Sec. 2. (25 USC § 450.) Congressional statement of findings 
 
(a) Findings respecting historical and special legal relationship, and resultant 
responsibilities. 
The Congress, after careful review of the Federal Government's historical and special legal relationship 
with, and resulting responsibilities to, American Indian people, finds that 

 
(1) the prolonged Federal domination of Indian service programs has served to retard rather 
than enhance the progress of Indian people and their communities by depriving Indians of the 
full opportunity to develop leadership skills crucial to the realization of self-government, and has 
denied to the Indian people an effective voice in the planning and implementation of programs 
for the benefit of Indians which are responsive to the true needs of Indian communities; and 

 
(2) the Indian people will never surrender their desire to control their relationships both among 
themselves and with non-Indian governments, organizations, and persons. 

 
(b) Further findings. 
The Congress further finds that 
 

(1) true self-determination in any society of people is dependent upon an educational process 
which will insure the development of qualified people to fulfill meaningful leadership roles; 

 
(2) the Federal responsibility for and assistance to education of Indian children has not effected 
the desired level of educational achievement or created the diverse opportunities and personal 
satisfaction which education can and should provide; and 
 
(3) parental and community control of the educational process is of crucial importance to the 
Indian people. 

 
(Jan. 4, 1975, P. L. 93-638, §2, 88 Stat. 2203.) 
 
Sec. 3. (25 USC § 450a.) Congressional declaration of policy 
 
(a) Recognition of obligation of United States. 
The Congress hereby recognizes the obligation of the United States to respond to the strong expression 
of the Indian people for self-determination by assuring maximum Indian participation in the direction of 
educational as well as other Federal services to Indian communities so as to render such services more 
responsive to the needs and desires of those communities. 
 
(b) Declaration of commitment. 
The Congress declares its commitment to the maintenance of the Federal Government's unique and 
continuing relationship with, and responsibility to, individual Indian tribes and to the Indian people as a 
whole through the establishment of a meaningful Indian self-determination policy which will permit an 
orderly transition from the Federal domination of programs for, and services to, Indians to effective and 
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meaningful participation by the Indian people in the planning, conduct, and administration of those 
programs and services. In accordance with this policy, the United States is committed to supporting and 
assisting Indian tribes in the development of strong and stable tribal governments, capable of 
administering quality programs and developing the economies of their respective communities. 
 
(c) Declaration of national goal. 
The Congress declares that a major national goal of the United States is to provide the quantity and 
quality of educational services and opportunities which will permit Indian children to compete and excel 
in the life areas of their choice, and to achieve the measure of self-determination essential to their social 
and economic well-being. 
 
(Jan. 4, 1975, P. L. 93-638, §3, 88 Stat. 2203; Oct. 5,1988, P. L. 100-472, Title I, §102, 102 
Stat. 2285.) 
 
25 USC § 450a-1. Tribal and Federal advisory committees 
 
Notwithstanding any other provision of law (including any regulation), the Secretary of the Interior and 
the Secretary of Health and Human Services are authorized to jointly establish and fund advisory 
committees or other advisory bodies composed of members of Indian tribes or members of Indian tribes 
and representatives of the Federal Government to ensure tribal participation in the implementation of the 
Indian Self-Determination and Education Assistance Act (Public Law 93-638). 
 
(Nov. 29, 1990, P. L.101-644, Title II, §204, as added Nov. 2, 1994, P. L. 103-435, §22(b), 108 Stat. 
4575.) 
 
Sec. 4. (25 USC § 450b.) Definitions 
 
For purposes of this Act, the term 
 
(a) "construction programs" means programs for the planning, design, construction, repair, improvement, 
and expansion of buildings or facilities, including, but not limited to, housing, law enforcement and 
detention facilities, sanitation and water systems, roads, schools, administration and health facilities, 
irrigation and agricultural work, and water conservation, flood control, or port facilities; 
 
(b) "contract funding base" means the base level from which contract funding needs are determined, 
including all contract costs; 
 
(c) "direct program costs" means costs that can be identified specifically with a particular contract 
objective; 
 
(d) "Indian" means a person who is a member of an Indian tribe; 
 
(e) "Indian tribe" means any Indian tribe, band, nation, or other organized group or community, including 
any Alaska Native village or regional or village corporation as defined in or established pursuant to the 
Alaska Native Claims Settlement Act (85 Stat. 688) [43 USC §§1601 et seq.], which is recognized as 
eligible for the special programs and services provided by the United States to Indians because of their 
status as Indians; 
 
(f) "indirect costs" means costs incurred for a common or joint purpose benefiting more than one contract 
objective, or which are not readily assignable to the contract objectives specifically benefited without 
effort disproportionate to the results achieved; 
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(g) "indirect cost rate" means the rate arrived at through negotiation between an Indian tribe or tribal 
organization and the appropriate Federal agency; 
 
(h) "mature contract" means a self-determination contract that has been continuously operated by a 
tribal organization for three or more years, and for which there are no significant and material audit 
exceptions in the annual financial audit of the tribal organization: Provided, That upon the request of a 
tribal organization or the tribal organization's Indian tribe for purposes of section 102(a) of this Act [25 
USC §450f(a)], a contract of the tribal organization which meets this definition shall be considered to be 
a mature contract; 
 
(i) "Secretary," unless otherwise designated, means either the Secretary of Health and Human Services 
or the Secretary of the Interior or both; 
 
(j) "self-determination contract" means a contract (or grant or cooperative agreement utilized under 
section 9 of this Act [25 USC §450e-l]) entered into under title I of this Act between a tribal organization 
and the appropriate Secretary for the planning, conduct and administration of programs or services 
which are otherwise provided to Indian tribes and their members pursuant to Federal law: Provided, That 
except as provided [in] the last proviso in section 105(a) of this Act [25 USC §450j(a)], no contract (or 
grant or cooperative agreement utilized under section 9 of this Act [25 USC §450e-l]) entered into under 
title I of this Act shall be construed to be a procurement contract; 
 
(k) "State education agency" means the State board of education or other agency or officer primarily 
responsible for supervision by the State of public elementary and secondary schools, or, if there is no 
such officer or agency, an officer or agency designated by the Governor or by State law; 
 
(l) "tribal organization" means the recognized governing body of any Indian tribe; any legally established 
organization of Indians which is controlled, sanctioned, or chartered by such governing body or which is 
democratically elected by the adult members of the Indian community to be served by such organization 
and which includes the maximum participation of Indians in all phases of its activities: Provided, That in 
any case where a contract is let or grant made to an organization to perform services benefiting more 
than one Indian tribe, the approval of each such Indian tribe shall be a prerequisite to the letting or 
making of such contract or grant; 
and 
 
(m) "construction contract" means a fixed-price or cost-reimbursement self-determination contract for a 
construction project, except that such term does not include any contract 
 

(1) that is limited to providing planning services and construction management services (or a 
combination of such services); 
 
(2) for the Housing Improvement Program or roads maintenance program of the Bureau of 
Indian Affairs administered by the Secretary of the Interior; or 
 
(3) for the health facility maintenance and improvement program administered by the Secretary 
of Health and Human Services. 
 

(Jan. 4, 1975, P. L. 93-638, §4, 88 Stat. 2204; Oct. 5, 1988, P. L. 100-472, Title I, §103, 102 Stat.2286; 
Nov. 1, 1988, P. L. 100-581, Title II, §208, 102 Stat. 2940; May 24, 1990, P. L. 101-301, §2(a)(1)-(3), 
104 Stat. 206; Nov. 29, 1990, P. L. 101-644, Title II, §202(1), (2),104 Stat. 4665; Oct. 25,1994, P. L. 
103-413, Title I, §102(1), 108 Stat. 4250.) 
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Sec. 5. (25 USC § 450c.) Reporting and audit requirements for recipients of Federal financial 
assistance 
 
(a) Maintenance of records. 
 

(1) Each recipient of Federal financial assistance under this Act shall keep such records as the 
appropriate Secretary shall prescribe by regulation promulgated under sections 552 and 553 of 
title 5, United States Code, including records which fully disclose 
 

(A) the amount and disposition by such recipient of the proceeds of such assistance, 
 

(B) the cost of the project or undertaking in connection with which such assistance is given 
or used, 

 
(C) the amount of that portion of the cost of the project or undertaking supplied by other 
sources, and 
 
(D) such other information as will facilitate an effective audit. 

 
(2) For the purposes of this subsection, such records for a mature contract shall consist of 
quarterly financial statements for the purpose of accounting for Federal funds, the annual single-
agency audit required by chapter 75 of title 31, United States Code [31 USC §§7501 et seq.][,] 
and a brief annual program report. 

 
(b) Access to books, documents, papers, and records for audit and examination by 
Comptroller General, etc. 
The Comptroller General and the appropriate Secretary, or any of their duly authorized representatives, 
shall, until the expiration of three years after completion of the project or undertaking referred to in the 
preceding subsection of this section, have access (for the purpose of audit and examination) to any 
books, documents, papers, and records of such recipients which in the opinion of the Comptroller 
General or the appropriate Secretary may be related or pertinent to the grants, contracts, subcontracts, 
subgrants, or other arrangements referred to in the preceding subsection. 
 
(c) Availability by recipient of required reports and information to Indian People served or 
represented. 
Each recipient of Federal financial assistance referred to in subsection (a) of this section shall make 
such reports and information available to the Indian people served or represented by such recipient as 
and in a manner determined to be adequate by the appropriate Secretary.  
 
(d) Repayment to Treasury by recipient of unexpended or unused funds. 
Except as provided in section 8 or 106(a)(3) of this Act [25 USC § 13a or 450j-l(a)(3)], funds paid to a 
financial assistance recipient referred to in subsection (a) of this section and not expended or used for 
the purposes for which paid shall be repaid to the Treasury of the United States through the respective 
Secretary. 
 
(e) Annual report to tribes. 
The Secretary shall report annually in writing to each tribe regarding projected and actual staffing levels, 
funding obligations, and expenditures for programs operated directly by the Secretary serving that tribe. 
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(f) Report by tribe requesting contract or grant; contents. 
 

(1) For each fiscal year during which an Indian tribal organization receives or expends funds 
pursuant to a contract entered into, or grant made, under this Act, the tribal organization that 
requested such contract or grant shall submit to the appropriate Secretary a single-agency audit 
report required by chapter 75 of title 31, United States Code [31 USC §§7501 et seq.]. 

 
(2) In addition to submitting a single-agency audit report pursuant to paragraph (1), a tribal 
organization referred to in such paragraph shall submit such additional information concerning 
the conduct of the program, function, service, or activity carried out pursuant to the contract or 
grant that is the subject of the report as the tribal organization may negotiate with the Secretary. 

 
(3) Any disagreement over reporting requirements shall be subject to the declination criteria and 
procedures set forth in section 102 [25 USC §450f]. 

 
(Jan. 4, 1975, P. L. 93-638, Title I, §5(f) [108], 88 Stat. 2212; Oct. 5,1988, P. L. 100-472, Title I, §104, 
Title II, §208, 102 Stat. 2287, 2296; Nov. 1, 1988, P. L. 100-581, Title II, §209, 102 Stat. 2940; May 
24,1990, P.L. 101-301, §2(a)(4), 104 Stat. 206; Nov. 29,1990, P. L. 101-644, Title II, §202(3), 104 Stat. 
4665; Oct. 25, 1994, P. L.103-413, Title I, §102(2), 108 Stat.4250.) 
 
Sec. 6. (25 USC § 450d.) Criminal activities involving grants, contracts, etc.; penalties 
Whoever, being an officer, director, agent, or employee of, or connected in any capacity with, any 
recipient of a contract, subcontract, grant, or sub grant pursuant to this Act or the Act of April 16, 1934 
(48 Stat. 596), as amended [25 USC §§452 et seq.], embezzles, willfully misapplies, steals, or obtains 
by fraud any of the money, funds, assets, or property which are the subject of such a grant, sub grant, 
contract, or subcontract, shall be fined not more than $10,000 or imprisoned for not more than two years, 
or both, but if the amount so embezzled, misapplied, stolen, or obtained by fraud does not exceed $100, 
he shall be fined not more than $1,000 or imprisoned not more than one year, or both. 
 
(Jan. 4, 1975, P. L. 93-638, §6, 88 Stat. 2205.) 
 
Sec. 7. (25 USC § 450e.) Contract or grant requirements 
 
(a) Wage and labor standards. 
All laborers and mechanics employed by contractors or subcontractors (excluding tribes and tribal 
organizations) in the construction, alteration, or repair, including painting or decorating of buildings or 
other facilities in connection with contracts or grants entered into pursuant to this Act, shall be paid 
wages at not less than those prevailing on similar construction in the locality, as determined by the 
Secretary of Labor in accordance with the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as 
amended [40 USC §§276a et seq.]. With respect to construction, alteration, or repair work to which the 
Act of March 3, 1921 is applicable under the terms of this section, the Secretary of Labor shall have the 
authority and functions set forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64 Stat. 
1267) [5 USC §903 note] and section 2 of the Act of June 13, 1934 (48 Stat. 948. 40 U.S.C. 276c) [40 
USC §276c]. 
 
(b) Preferences for training, employment, and administration. 
Any contract, subcontract, grant, or sub grant pursuant to this Act, the Act of April 16, 1934 (48 Stat. 
596), as amended [25 USC §§452 et seq.], or any other Act authorizing Federal contracts with or grants 
to Indian organizations or for the benefit of Indians, shall require that to the greatest extent feasible 
 

(1) preferences and opportunities for training and employment in connection with the 
administration of such contracts or grants shall be given to Indians; and 
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(2) preference in the award of subcontracts and subgrants in connection with the administration 
of such contracts or grants shall be given to Indian organizations and to Indian-owned economic 
enterprises as defined in section 3 of the Indian Financing Act of 1974 (88 Stat. 77) [25 USC 
§1452] 
 

(c) Applicability of tribal laws with respect to administration of contracts.  
Notwithstanding subsections (a) and (b), with respect to any self-determination contract, or portion of a 
self-determination contract, that is intended to benefit one tribe, the tribal employment or contract 
preference laws adopted by such tribe shall govern with respect to the administration of the contract or 
portion of the contract. 
 
(Jan. 4,1975, P. L. 93-638, §7, 88 Stat. 2205; Oct. 25,1994, P. L. 103-413, Title I, §102(3), (4), 108 Stat. 
4251.) 
 
Sec. 9. (25 USC § 450e-1.) Grant and cooperative agreements 
 
The provisions of this Act shall not be subject to the requirements of chapter 63 of title 31, United States 
Code [31 USC §§6301 et seq.]: Provided, That a grant agreement or a cooperative agreement may be 
utilized in lieu of a contract under sections 102 and 103 of this Act when mutually agreed to by the 
appropriate Secretary and the tribal organization involved. 
 
(Jan. 4, 1975, P. L. 93-638, §9, as added April 3, 1984, P. L. 98-250, §1, 98 Stat. 250; May 24, 1990, P. 
L. 101-301, §2(a)(5), 104 Stat. 206.) 
 
(25 USC § 450e-2.) Construction project costs; use of excess funds 
 
Beginning in fiscal year 1998 and thereafter, where the actual costs of construction projects under self-
determination contracts, compacts, or grants, pursuant to Public Laws 93-638, 103-413, or 100-297, are 
less than the estimated costs thereof, use of the resulting excess funds shall be determined by the 
appropriate Secretary after consultation with the tribes. 
 
(Nov. 14, 1997, P. L. 105-83, Title III, § 310, 111 Stat. 1590.) 
 
INDIAN SELF-DETERMINATION 
 
Sec. 102. (25 USC § 450f.) Self-determination contracts 
 
(a) Request by tribe; authorized programs. 
 

(1) The Secretary is directed, upon the request of any Indian tribe by tribal resolution, to enter 
into a self-determination contract or contracts with a tribal organization to plan, conduct, and 
administer programs or portions thereof, including construction programs 

 
(A) provided for in the Act of April 16, 1934 (48 Stat. 596) [25 USC §§452 et seq.], as 
amended; 
 
(B) which the Secretary is authorized to administer for the benefit of Indians under the Act of 
November 2, 1921. (42 Stat. 208), and any Act subsequent thereto; 
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(C) provided by the Secretary of Health and Human Services under the Act of August 5, 
1954 (68 Stat. 674) [42 USC §§2001 et seq.], as amended; 

 
(D) administered by the Secretary for the benefit of Indians for which appropriations are 
made to agencies other than the Department of Health and Human Services or the 
Department of the Interior; and 

 
(E) for the benefit of Indians because of their status as Indians without regard to the agency 
or office of the Department of Health and Human Services or the Department of the Interior 
within which it is performed. 
 

The programs, functions, services, or activities that are contracted under this paragraph shall 
include administrative functions of the Department of the Interior and the Department of Health 
and Human Services (whichever is applicable) that support the delivery of services to Indians, 
including those administrative activities supportive of, but not included as part of, the service 
delivery programs described in this paragraph that are otherwise contractible. The administrative 
functions referred to in the preceding sentence shall be contractible without regard to the 
organizational level within the Department that carries out such functions. 

 
(2) If so authorized by an Indian tribe under paragraph (1) of this subsection, a tribal organization 
may submit a proposal for a self-determination contract, or a proposal to amend or renew a self-
determination contract, to the Secretary for review. Subject to the provisions of paragraph (4), 
the Secretary shall, within ninety days after receipt of the proposal, approve the proposal and 
award the contract unless the Secretary provides written notification to the applicant that 
contains a specific finding that clearly demonstrates that, or that is supported by a controlling 
legal authority that  

 
(A) the service to be rendered to the Indian beneficiaries of the particular program or 
function to be contracted will not be satisfactory; 

 
(B) adequate protection of trust resources is not assured; 

 
(C) the proposed project or function to be contracted for cannot be properly completed or 
maintained by the proposed contract; 

 
(D) the amount of funds proposed under the contract is in excess of the applicable funding 
level for the contract, as determined under section 106(a) [25 USC §450j-1(a)]; or 
 
(E) the program, function, service, or activity (or portion thereof) that is the subject of the 
proposal is beyond the scope of programs, functions, services, or activities covered under 
paragraph (1) because the proposal includes activities that cannot lawfully be carried out by 
the contractor. 

 
Notwithstanding any other provision of law, the Secretary may extend or otherwise alter the 90-
day period specified in the second sentence of this subsection, if before the expiration of such 
period, the Secretary obtains the voluntary and express written consent of the tribe or tribal 
organization to extend or otherwise alter such period.  The contractor shall include in the 
proposal of the contractor the standards under which the tribal organization will operate the 
contracted program, service, function, or activity, including in the area of construction, provisions 
regarding the use of licensed and qualified architects, applicable health and safety standards, 
adherence to applicable Federal, State, local, or tribal building codes and engineering standards. 
The standards referred to in the preceding sentence shall ensure structural integrity, 
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accountability of funds, adequate competition for subcontracting under tribal or other applicable 
law, the commencement, performance, and completion of the contract, adherence to project 
plans and specifications (including any applicable Federal construction guidelines and manuals), 
the use of proper materials and workmanship, necessary inspection and testing, and changes, 
modifications, stop work, and termination of the work when warranted. 

 
(3) Upon the request of a tribal organization that operates two or more mature self-determination 
contracts, those contracts may be consolidated into one single contract. 
 
(4) The Secretary shall approve any severable portion of a contract proposal that does not 
support a declination finding described in paragraph (2). If the Secretary determines under such 
paragraph that a contract proposal 

 
(A) proposes in part to plan, conduct, or administer a program, function, service, or activity 
that is beyond the scope of programs covered under paragraph (1), or  

 
(B) proposes a level of funding that is in excess of the applicable level determined under 
section 106(a) [25 USC §450j-1(a)], subject to any alteration in the scope of the proposal 
that the Secretary and the tribal organization agree to, the Secretary shall, as appropriate, 
approve such portion of the program, function, service, or activity as is authorized under 
paragraph (1) or approve a level of funding authorized under section 106(a) [25 USC §450j-
1(a)]. If a tribal organization elects to carry out a severable portion of a contract proposal 
pursuant to this paragraph, subsection (b) shall only apply to the portion of the contract that 
is declined by the Secretary pursuant to this subsection. 

 
(b) Procedure upon refusal of request to contract. 
Whenever the Secretary declines to enter into a self-determination contractor contracts pursuant to 
subsection (a) of this section, the Secretary shall  
 

(1) state any objections in writing to the tribal organization, 
 
(2) provide assistance to the tribal organization to overcome the stated objections, and 
 
(3) provide the tribal organization with a hearing on the record with the right to engage in full 
discovery relevant to any issue raised in the matter and the opportunity for appeal on the 
objections raised, under such rules and regulations as the Secretary may promulgate, except 
that the tribe or tribal organization may, in lieu of filing such appeal, exercise the option to initiate 
an action in a Federal district court and proceed directly to such court pursuant to section 110(a) 
[25 USC §450m-l(a)]. 
 

(c) Liability insurance; waiver of defense. 
(1) Beginning in 1990, the Secretary shall be responsible for obtaining or providing liability 
insurance or equivalent coverage, on the most cost-effective basis, for Indian tribes, tribal 
organizations, and tribal contractors carrying out contracts, grant agreements and cooperative 
agreements pursuant to this Act. In obtaining or providing such coverage, the Secretary shall 
take into consideration the extent to which liability under such contracts or agreements are 
covered by the Federal Tort Claims Act. 

 
(2) In obtaining or providing such coverage, the Secretary shall, to the greatest extent 
practicable, give a preference to coverage underwritten by Indian-owned economic enterprises 
as defined in section 3 of the Indian Financing Act of 1974 [25 USC §1452] (88 Stat. 77; 25 
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U.S.C. 1451 et seq.), except that, for the purposes of this subsection, such enterprises may 
include non-profit corporations. 

 
(3)(A) Any policy of insurance obtained or provided by the Secretary pursuant to this subsection 

shall contain a provision that the insurance carrier shall waive any right it may have to raise 
as a defense the sovereign immunity of an Indian tribe from suit, but that such waiver shall 
extend only to claims the amount and nature of which are within the coverage and limits of 
the policy and shall not authorize or empower such insurance carrier to waive or otherwise 
limit the tribe's sovereign immunity outside or beyond the coverage or limits of the policy of 
insurance. 

 
(B) No waiver of the sovereign immunity of an Indian tribe pursuant to this paragraph shall 
include a waiver to the extent of any potential liability for interest prior to judgment or for 
punitive damages or for any other limitation on liability imposed by the law of the State in 
which the alleged injury occurs.  

 
(d) Tribal organizations and Indian contractors deemed part of Public Health Service. 
For purposes of section 224 of the Public Health Service Act of July 1, 1944 (42 U.S.C. 233(a)), as 
amended by section 4 of the Act of December 31, 1970 (84 Stat. 1870), with respect to claims, by any 
person, initially filed on or after December 22, 1987, whether or not such person is an Indian or Alaska 
Native or is served on a fee basis or under other circumstances as permitted by Federal law or 
regulations for personal injury, including death, resulting from the performance of medical, surgical, 
dental, or related functions, including the conduct of clinical studies or investigations, or for purposes of 
section 2679, title 28, United States Code, with respect to claims by any such person, on or after the 
date of the enactment of the Indian Self-Determination and Education Assistance Act Amendments of 
1990 [enacted Nov. 29, 1990], for personal injury, including death, resulting from the operation of an 
emergency motor vehicle, an Indian tribe, a tribal organization or Indian contractor carrying out a 
contract, grant agreement, or cooperative agreement under sections [section] 102 or 103 of this Act [this 
section or 25 USC §450h] is deemed to be part of the Public Health Service in the Department of Health 
and Human Services while carrying out any such contract or agreement and its employees (including 
those acting on behalf of the organization or contractor as provided in section 2671 of title 28, United 
States Code, and including an individual who provides health care services pursuant to a personal 
services contract with a tribal organization for the provision of services in any facility owned, operated, or 
constructed under the jurisdiction of the Indian Health Service) are deemed employees of the Service 
while acting within the scope of their employment in carrying out the contract or agreement: Provided, 
That such employees shall be deemed to be acting within the scope of their employment in carrying out 
such contract or agreement when they are required, by reason of such employment, to perform medical, 
surgical, dental or related functions at a facility other than the facility operated pursuant to such contract 
or agreement, but only if such employees are not compensated for the performance of such functions by 
a person or entity other than such Indian tribe, tribal organization or Indian contractor.  
 
(e) Burden of proof; review by official of Department or by administrative judge. 
 

(1) With respect to any hearing or appeal conducted pursuant to subsection (b)(3), the Secretary 
shall have the burden of proof to establish by clearly demonstrating the validity of the grounds 
for declining the contract proposal (or portion thereof). 

 
(2) Notwithstanding any other provision of law, a decision by an official of the Department of the 
Interior or the Department of Health and Human Services, as appropriate (referred to in this 
paragraph as the "Department") that constitutes final agency action and that relates to an appeal 
within the Department that is conducted under subsection (b)(3) shall be made either 
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(A) by an official of the Department who holds a position at a higher organizational level 
within the Department than the level of the departmental agency (such as the Indian Health 
Service or the Bureau of Indian Affairs) in which the decision that is the subject of the appeal 
was made; or 
 
(B) by an administrative judge. 

 
(Jan. 4, 1975, P. L. 93-638, Title I, §102, 88 Stat. 2206; Dec. 22,1987, P. L. 100-202, §101(g) Title II], 
101 Stat. 1329-246; Sept. 27,1988, P. L. 100-446, Title II, 102 Stat. 1817; Oct. 5,1988, P. L. 100-472, 
Title II, §201(a), (b), 102 Stat. 2288; Nov. 1, 1988, P. L. 100-581, Title II, §210, 102 Stat. 2941; Nov. 29, 
1990, P. L. 101-644, Title II, §203(b), 104 Stat. 4666; Oct. 25, 1994, P.L. 103-413, Title I, §102(5)-(9), 
108 Stat. 4251.) 
 
25 USC § 450g. [Transferred] 
 
Sec. 103. (25 USC § 450h.) Grants to tribal organizations or tribes 
 
(a) Request by tribe for contract or grant by Secretary of the Interior for improving, etc., tribal 
governmental, contracting, and program planning activities. 
The Secretary of the Interior is authorized, upon the request of any Indian tribe (from funds appropriated 
for the benefit of Indians pursuant to the Act of November 2, 1921 (42 Stat. 208), and any Act 
subsequent thereto) to contract with or make a grant or grants to any tribal organization for 
 

(1) the strengthening or improvement of tribal government (including, but not limited to, the 
development, improvement, and administration of planning, financial management, or merit 
personnel systems; the improvement of tribally funded programs or activities; or the 
development, construction, improvement, maintenance, preservation, or operation of tribal 
facilities or resources); 

 
(2) the planning, training, evaluation of other activities designed to improve the capacity of a 
tribal organization to enter into a contract or contracts pursuant to section 102 of this Act [25 
USC §450f] and the additional costs associated with the initial years of operation under such a 
contract or contracts; or  

 
(3) the acquisition of land in connection with items (1) and (2) above: Provided, That in the case 
of land within Indian country (as defined in chapter 53 of title 18, United States Code [18 USC 
§§1151 et seq.]) or which adjoins on at least two sides, lands held in trust by the United States 
for the tribe or for individual Indians, the Secretary of Interior may (upon request of the tribe) 
acquire such land in trust for the tribe.  

 
(4) [Repealed] 

 
(b) Grants by Secretary of Health, Education, and Welfare [Secretary of Health and Human 
Services] for development, maintenance, etc., of health facilities or services and 
improvement of contract capabilities implementing hospital and health facility functions.  
The Secretary of Health and Human Services may, in accordance with regulations adopted pursuant to 
section 107 of this Act [25 USC §450k], make grants to any Indian tribe or tribal organization for 
 

(1) the development, construction, operation, provision, or maintenance of adequate health 
facilities or services including the training of personnel for such work, from funds appropriated to 
the Indian Health Service for Indian health services or Indian health facilities; or 
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(2) planning, training, evaluation or other activities designed to improve the capacity of a tribal 
organization to enter into a contract or contracts pursuant to section 103 of this Act. 

 
(c) Use as matching shares for other similar Federal grant programs. 
The provisions of any other Act notwithstanding, any funds made available to a tribal organization under 
grants pursuant to this section may be used as matching shares for any other Federal grant programs 
which contribute to the purposes for which grants under this section are made. 
 
(d) Technical assistance. 
The Secretary is directed, upon the request of any tribal organization and subject to the availability of 
appropriations, to provide technical assistance on a nonreimbursable basis to such tribal organization 
 

(1) to develop any new self-determination contract authorized pursuant to this Act; 
 
(2) to provide for the assumption by such tribal organization of any program, or portion thereof, 
provided for in section 102(a)(1) of this Act. [42 USC §450f(a)(1)]; or 
 
(3) to develop modifications to any proposal for a self-determination contract which the Secretary 
has declined to approve pursuant to section 102 of the Act [42 USC §450t]. 

 
(e) Grants for technical assistance and for planning, etc., Federal programs for tribe.  
The Secretary is authorized, upon the request of an Indian tribe, to make a grant to any tribal 
organization for 
 

(1) obtaining technical assistance from providers designated by the tribal organization, including 
tribal organizations that operate mature contracts, for the purposes of program planning and 
evaluation, including the development of any management systems necessary for contract 
management, and the development of cost allocation plans for indirect cost rates; and 

 
(2) the planning, designing, monitoring, and evaluating of Federal programs serving the tribe, 
including Federal administrative functions.  

 
(Jan. 4, 1975, P. L. 93-638, Title I, §103 [104], 88 Stat. 2207; Oct. 5, 1988, P. L. 100-472, Title II, §202, 
102 Stat. 2289; Nov. 29, 1990, P. L. 101-644, Title II, §203(g)(1), 104 Stat. 4666.) 
 
Sec. 104. (25 USC § 450i.) Retention of Federal employee coverage, rights and benefits by 
employees of tribal organizations 
 
(a) -(d) [Omitted] 
 
(e) Eligible employee; Federal employee programs subject to retention. 
Notwithstanding the provisions of sections 8347(o),8713, and 8914 of title 5, United States Code, 
executive order, or administrative regulation, an employee serving under an appointment not limited to 
one year or less who leaves Federal employment to be employed by a tribal organization, the city of St. 
Paul, Alaska, the city of St. George, Alaska, upon incorporation, or the Village Corporations of St. Paul 
and St. George Islands established pursuant to section 8 of the Alaska Native Claims Settlement Act 
(Public Law 92-203) [43 USC § 1607] in connection with governmental or other activities which are or 
have been performed by employees in or for Indian communities is entitled, if the employee and the 
tribal organization so elect, to the following: 
 

Page 5B-11 



September 2004  Technical Assistance Guide 
 

(1) To retain coverage, rights, and benefits under subchapter I of chapter 81 ("Compensation for 
Work Injuries") of title 5, United States Code [5 USC §§8101 et seq.], and for this purpose his 
employment with the tribal organization shall be deemed employment by the United States. 
However, if an injured employee, or his dependents in case of his death, receives from the tribal 
organization any payment (including an allowance, gratuity, payment under an insurance policy 
for which the premium is wholly paid by the tribal organization, or other benefit of any kind) on 
account of the same injury or death, the amount of that payment shall be credited against any 
benefit payable under subchapter I of chapter 81 of title 5, United States Code [5 USC §§8101 et 
seq.], as follows: 

 
(A) payments on account of injury or disability shall be credited against disability 
compensation payable to the injured employee; and 

 
(B) payments on account of death shall be credited against death compensation payable to 
dependents of the deceased employee. 

 
(2) To retain coverage, rights, and benefits under chapter 83 ("Retirement") or chapter 84 
("Federal Employees Retirement System") of title 5, United States Code [5 USC §§8301 et seq. 
or 8401 et seq.], if necessary employee deductions and agency contributions in payment for 
coverage, rights, and benefits for the period of employment with the tribal organization are 
currently deposited in the Civil Service Retirement and Disability Fund (section 8348 of title 5, 
United States Code); and the period during which coverage, rights, and benefits are retained 
under this paragraph is deemed creditable service under section 8332 of title 5, United States 
Code. Days of unused sick leave to the credit of an employee under a formal leave system at 
the time the employee leaves Federal employment to be employed by a tribal organization 
remain to his credit for retirement purposes during covered service with the tribal organization. 

 
(3) To retain coverage, rights, and benefits under chapter 89 ("Health Insurance") of title, 5, 
United States Code [5 USC §§8901 et seq.], if necessary employee deductions and agency 
contributions in payment for the coverage, rights, and benefits for the period of employment with 
the tribal organization are currently deposited in the Employee's Health Benefit Fund (section 
8909 of title 5, United States Code [5 USC §8909]); and the period during which coverage, 
rights, and benefits are retained under this paragraph is deemed service as an employee under 
chapter 89 of title 5, United States Code [5 USC §§8901 et seq.]. 

 
(4) To retain coverage, rights, and benefits under chapter 87 ("Life Insurance") of title 5, United 
States Code [5 USC §§870 1 et seq.], if necessary employee deductions and agency 
contributions in payment for the coverage, rights, and benefits for the period of  employment with 
the tribal organizations are currently deposited in the Employee's Life Insurance Fund (section 
8714 of title 5, United States Code); and the period during which coverage, rights, and benefits 
are retained under this paragraph is deemed service as an employee under chapter 87 of title 5, 
United States Code [5 USC §§8701 et seq.]. 

 
(f) Deposit by tribal organization of employee deductions and agency contributions in 
appropriate funds. 
During the period an employee is entitled to the coverage, rights, and benefits pursuant to the preceding 
subsection, the tribal organization employing such employee shall deposit currently in the appropriate 
funds the employee deductions and agency contributions required by paragraphs (2), (3), and (4) of 
such preceding subsection. 
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(g) Election for retention by employee and tribal organization before date of employment by 
tribal organization; transfer of employee to another tribal organization. 
An employee who is employed by a tribal organization under subsection (e) of this section and such 
tribal organization shall make the election to retain the coverages, rights, and benefits in paragraphs (1), 
(2), (3), and (4) of such subsection (e) before the date of his employment by a tribal organization. An 
employee who is employed by a tribal organization under subsection (e) of this section shall continue to 
be entitled to the benefits of such subsection if he is employed by another tribal organization to perform 
service in activities of the type described in such subsection. 
 
(h) Definition of employee. 
For the purposes of subsections (e), (t), and (g) of this section, the term "employee" means an employee 
as defined in section 2105 of title 5, United States Code. 
 
(i) Promulgation of implementation regulations by President. 
The President may prescribe regulations necessary to carry out the provisions of subsections (e), (f), (g), 
and (h) of this section and to protect and assure the compensation, retirement, insurance, leave, 
reemployment rights, and such other similar civil service employment rights as he finds appropriate. 
 
(j) Additional employee employment rights. 
Anything in sections 205 and 207 of title 18, United States Code to the contrary notwithstanding, officers 
and employees of the United States assigned to an Indian tribe as authorized under section 3372 of title 
5, United States Code, or section 2072 of the Revised Statutes (25 U.S.C. 48) and former officers and 
employees of the United States employed by Indian tribes may act as agents or attorneys for or appear 
on behalf of such tribes in connection with [with] any matter pending before any department, agency, 
court, or commission, including any matter in which the United States is a party or has a direct and 
substantial interest: Provided, That each such officer or employee or former officer or employee must 
advise in writing the head of the department, agency, court, or commission with which he is dealing or 
appearing on behalf of the tribe of any personal and substantial involvement he may have had as an 
officer or employee of the United States in connection with the matter involved. 
 
(k), (l) [Omitted] 
 
(m) Conversion to career appointment. 
The status of an Indian (as defined in section 19 of the Act of June 18, 1934 (48 Stat. 988; 25 U.S.C. 
479)) appointed (except temporary appointments) to the Federal service under an excepted appointment 
under the authority of section 12 of the Act of June 18, 1934 (25 U.S.C. 472), or any other provision of 
law granting a preference to Indians in personnel actions, shall be converted to a career appointment in 
the competitive service after three years of continuous service and satisfactory performance. The 
conversion shall not alter the Indian's eligibility for preference in personnel actions. 
 
(Jan. 4, 1975, P. L. 93-638, Title I, §104 [105], 88 Stat. 2209; Nov. 2, 1966, P. L. 89-702, §210(a), as 
added Oct. 14, 1983, P. L. 98-129, §2, 97 Stat. 843; Dec. 26,1985, P. L. 99-221, §3(a); 99 Stat. 1735; 
Oct. 5, 1988, P. L. 100-472, Title II, §203(a), (d)-(f), 102 Stat. 2290; May 24, 1990, P. L. 101-301, 
§2(a)(6), 104 Stat. 206.) 
 
Sec. 105. (25 USC § 450j.) Contract or grant provisions and administration 
 
(a) Applicability of Federal contracting laws and regulations. 
 

(1) Notwithstanding any other provision of law, subject to paragraph (3), the contracts and 
cooperative agreements entered into with tribal organizations pursuant to section 102 [25 USC 
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§450f] shall not be subject to Federal contracting or cooperative agreement laws (including any 
regulations), except to the extent that such laws expressly apply to Indian tribes. 

 
(2) Program standards applicable to a nonconstruction self-determination contract shall be set 
forth in the contract proposal and the final contract of the tribe or tribal organization. 

 
(3) (A) With respect to a construction contract (or a subcontract of such a construction contract), 

the provisions of the Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.) and 
the regulations relating to acquisitions promulgated under such Act shall apply only to the 
extent that the application of such provision to the construction contract (or subcontract) is 

 
(i) necessary to ensure that the contract may be carried out in a satisfactory manner; 

 
(ii) directly related to the construction activity; and 

 
(iii) not inconsistent with this Act. 

 
(B) A list of the Federal requirements that meet the requirements of clauses (i) through (iii) of 
subparagraph (A) shall be included in an attachment to the contract pursuant to negotiations 
between the Secretary and the tribal organization. 

 
(C) (i) Except as provided in subparagraph (B), no Federal law listed in clause (ii) or any other 

provision of Federal law (including an Executive order) relating to acquisition by the Federal 
Government shall apply to a construction contract that a tribe or tribal organization enters 
into under this Act, unless expressly provided in such law. 

 
(ii) The laws listed in this paragraph are as follows: 

 
(I) The Federal Property and Administrative Services Act of 1949 (40 V.S.C. 471 et 
seq.). 
 
(II) Section 3709 of the Revised Statutes [41 USC §5]. 

 
(III) Section 9(c) of the Act of Aug. 2, 1946 (60 Stat. 809, chapter 744). 

 
(IV) Title III of the Federal Property and Administrative Services Act of 1949 (63 
Stat. 393 et seq., chapter 288) [41 USC §§251 et seq.]. 

- 
(V) Section 13 of the Act of Oct. 3, 1944 (58 Stat. 770; chapter 479) [50 USC Appx. 
§1622]. 

 
(VI) Chapters 21, 25, 27, 29, and 31 of title 44, United States Code [44 USC §§2101 
et seq., 2501 et seq., 2701 et seq., 2901 et seq. and 3101 et seq.]. 

 
(Vll) Section 2 of the Act of June 13, 1934 (48 Stat 948, chapter 483).  

 
(VIII) Sections 1 through 12 of the Act of June 30, 1936 (49 Stat. 2036 et seq. 
chapter 881) [41 USC §§35 -45]; 

 
(IX) The Service Control Act of 1965 (41 U.S.C. 351 et seq.). 
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(X) The Small Business Act (15 U.S.C. 631 et seq.). 
 

(XI) Executive Order Nos. 12138 [15 USC §631 note], 11246 [42 USC §2000e note], 
11701 [38 USC §4212 note] and 11758 [29 USC §701 note]. 

 
(b) Payments; transfer of funds by Treasury for disbursement by Tribal organization; 
accountability for interest accrued prior to disbursement. 
Payments of any grants or under any contracts pursuant to sections 102 and 103 of this Act [25 USC 
§§450f and 450h] may be made in advance or by way of reimbursement and in such installments and on 
such conditions as the appropriate Secretary deems necessary to carry out the purposes of this title. The 
transfer of funds shall be scheduled consistent with program requirements and applicable Treasury 
regulations, so as to minimize the time elapsing between the transfer of such funds from the United 
States Treasury and the disbursement thereof by the tribal organization, whether such disbursement 
occurs prior to or subsequent to such transfer of funds. Tribal or organizations shall not be held 
accountable for interest earned on such funds, pending their disbursement by such organization. 
 
(c) Term of self-determination contracts; annual renegotiation. 
 

(1) A self-determination contract shall be 
 

(A) for a term not to exceed three years in the case of other than a mature contract, unless 
the appropriate Secretary and the tribe agree that a longer term would be advisable, and 

 
(B) for a definite or an indefinite term, as requested by the tribe (or, to the extent not limited 
by tribal resolution, by the tribal organization), in the case of a mature contract. The amounts 
of such contracts shall be subject to the availability of appropriations. 

 
(2) The amounts of such contracts may be renegotiated annually to reflect changed 
circumstances and factors, including, but not limited to, cost increases beyond the control of the 
tribal organization. 

 
(d) Calendar year basis for contracts. 
 

(1) Beginning in fiscal year 1990, upon the election of a tribal organization, the Secretary shall 
use the calendar year as the basis for any contracts or agreements under this Act, unless the 
Secretary and the Indian tribe or tribal organization agree on a different period. 

 
(2) The Secretary shall, on or before April 1 of each year beginning in 1992, submit a report to 
the Congress on the amounts of any additional obligation authority needed to implement this 
subsection in the next following fiscal year. 

 
(e) Effective date for retrocession of contract. 
If an Indian tribe, or a tribal organization authorized by a tribe, requests retrocession of the appropriate 
Secretary for any contract or portion of a contract entered into pursuant to this Act, unless the tribe or 
tribal organization rescinds the request for retrocession, such retrocession shall become effective on 
 

(1) the earlier of 
 

(A) the date that is 1 year after the date the Indian tribe or tribal organization submits such 
request; or 
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(B) the date on which the contract expires; or  
 

(2) such date as may be mutually agreed by the Secretary and the Indian tribe. 
 
(f) Utilization of existing school buildings, hospitals, and other facilities and equipment 
therein; acquisition and donation of excess or surplus Government personal property. 
In connection with any self-determination contract or grant made pursuant to section 102 or 103 of this 
Act [25 USC §450f or 450h], the appropriate Secretary may 
 

(1) permit an Indian tribe or tribal organization in carrying out such contract or grant, to utilize 
existing school buildings, hospitals, and other facilities and all equipment therein or appertaining 
thereto and other personal property owned by the Government within the Secretary's jurisdiction 
under such terms and conditions as may be agreed upon for their use and maintenance; 

 
(2) donate to an Indian tribe or tribal organization title to any personal or real property found to 
be excess to the needs of the Bureau of Indian Affairs, the Indian Health Service, or the General 
Services Administration, except that  
 

(A) subject to the provisions of subparagraph (B), title to property and equipment furnished 
by the Federal Government for use in the performance of the contract or purchased with 
funds under any self-determination contract or grant agreement shall, unless otherwise 
requested by the tribe or tribal organization, vest in the appropriate tribe or tribal 
organization; 

 
(B) if property described in subparagraph (A) has a value in excess of $5,000 at the time of 
the retrocession, rescission, or termination of the self-determination contract or grant 
agreement, at the option of the Secretary, upon the retrocession, rescission, or termination, 
title to such property and equipment shall revert to the Department of the Interior or the 
Department of Health and Human Services, as appropriate; and 

 
(C) all property referred to in subparagraph (A) shall remain eligible for replacement on the 
same basis as if title to such property were vested in the United States; and 

 
(3) acquire excess or surplus Government personal or real property for donation to an Indian 
tribe or tribal organization if the Secretary determines the property is appropriate for use by the 
tribe or tribal organization for a purpose for which a self-determination contract or grant 
agreement is authorized under this Act. 

 
(g) Performance of personal services. 
The contracts authorized under section 102 of this Act [25 USC §450f] and grants pursuant to section 
103 of this Act [25 USC §450h] may include provisions for the performance of personal services which 
would otherwise be performed by Federal employees including, but in no way limited to, functions such 
as determination of eligibility of applicants for assistance, benefits, or services, and the extent or amount 
of such assistance, benefits, or services to be provided and the provisions of such assistance, benefits, 
or services, all in accordance with the terms of the contract or grant and applicable rules and regulations 
of the appropriate Secretary: Provided, That the Secretary shall not make any contract which would 
impair his ability to discharge his trust responsibilities to any Indian tribe or individuals. 
 
 
 
 
(h) Fair and uniform provision by tribal organization of services and assistance to covered 
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Indians.  
Contracts and grants with tribal organizations pursuant to sections 102 and 103 of this Act [25 USC 
§§450f and 450h] shall include provisions to assure the fair and uniform provision by such tribal 
organizations of the services and assistance they provide to Indians under such contracts and grants. 
 
(i) Self-determination contract; administration; violation. 
 

(1) If a self-determination contract requires the Secretary to divide the administration of a 
program that has previously been administered for the benefit of a greater number of tribes than 
are represented by the tribal organization that is a party to the contract, the Secretary shall take 
such action as may be necessary to ensure that services are provided to the tribes not served by 
a self-determination contract, including program redesign in consultation with the tribal 
organization and all affected tribes. 
 
(2) Nothing in this title shall be construed to limit or reduce in any way the funding for any 
program, project, or activity serving a tribe under this or other applicable Federal law. Any tribe 
or tribal organization that alleges that a self-determination contract is in violation of this section 
may apply the provisions of section 110 [25 USC §450m-l]. 

 
(j) Evaluation of proposals to redesign any program, activity, function, or service.  
Upon providing notice to the Secretary, a tribal organization that carries out a nonconstruction self-
determination contract may propose a redesign of a program, activity, function, or service carried out by 
the tribal organization under the contract, including any nonstatutory program standard, in such manner 
as to best meet the local geographic, demographic, economic, cultural, health, and institutional needs of 
the Indian people and tribes served under the contract. The Secretary shall evaluate any proposal to 
redesign any program, activity, function, or service provided under the contract. With respect to declining 
to approve a redesigned program, activity, function, or service under this subsection, the Secretary shall 
apply the criteria and procedures set forth in section 102 [25 USC §450f]. 
 
(k) Executive agency status. 
For purposes of section 201(a) of the Federal Property and Administrative Services Act of 1949 (40 
U.S.C. 481(a» (relating to Federal sources of supply, including lodging providers, airlines and other 
transportation providers), a tribal organization carrying out a contract, grant, or cooperative agreement 
under this Act shall be deemed an executive agency when carrying out such contract, grant, or 
agreement and the employees of the tribal organization shall be eligible to have access to such sources 
of supply on the same basis as employees of an executive agency have such access. 
 
(l) Leases; compensation. 

(1) Upon the request of an Indian tribe or tribal organization, the Secretary shall enter into a 
lease with the Indian tribe or tribal organization that holds title to, a leasehold interest in, or a 
trust interest in, a facility used by the Indian tribe or tribal organization for the administration and 
delivery of services under this Act. 

 
(2) The Secretary shall compensate each Indian tribe or tribal organization that enters into a 
lease under paragraph (1) for the use of the facility leased for the purposes specified in such 
paragraph. Such compensation may include rent, depreciation based on the useful life of the 
facility, principal and interest paid or accrued, operation and maintenance expenses, and such 
other reasonable expenses that the Secretary determines, by regulation, to be allowable. 

 
 
 
(m) Construction contracts. 
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(1) Each construction contract requested, approved, or awarded under this Act shall be subject 
to 

 
(A) except as otherwise provided in this Act, the provisions of this Act, other than sections 
102(a)(2), 106(l), 108 and 109 [25 USC §§450f(a)(2), 450j-1(l), 450l and 450l and ]; and  
(B) section 314 of the Department of the Interior and Related Agencies Appropriations Act, 
1991 (104 Stat. 1959) [25 USC §450fnote]. 

 
(2) In providing technical assistance to tribes and tribal organizations in the development of 
construction contract proposals, the Secretary shall provide, not later than 30 days after 
receiving a request from a tribe or tribal organization, all information available to the Secretary 
regarding the construction project, including construction drawings, maps, engineering reports, 
design reports, plans of requirements, cost estimates, environmental assessments or 
environmental impact reports, and archaeological reports. 

 
(3) Prior to finalizing a construction contract proposal pursuant to section 102(a)[25 USC 
§450f(a)], and upon request of the tribe or tribal organization that submits the proposal, the 
Secretary shall provide for a precontract negotiation phase in the development of a contract 
proposal. Such phase shall include, at a minimum, the following elements: 

 
(A) The provision of technical assistance pursuant to section 103 [25 USC §450h] and 
paragraph (2). 

 
(B) A joint scoping session between the Secretary and the tribe or tribal organization to 
review all plans, specifications, engineering reports, cost estimates, and other information 
available to the parties, for the purpose of identifying all areas of agreement and 
disagreement. 

 
(C) An opportunity for the Secretary to revise the plans, designs, or cost estimates of the 
Secretary in response to concerns raised, or information provided by, the tribe or tribal 
organization. 

 
(D) A negotiation session during which the Secretary and the tribe or tribal organization shall 
seek to develop a mutually agreeable contract proposal. 

 
(E) Upon the request of the tribe or tribal organization, the use of an alternative dispute 
resolution mechanism to seek resolution of all remaining areas of disagreement pursuant to 
the dispute resolution provisions under subchapter N of chapter 5 of title 5 [5 USC §§57l et 
seq.], United States Code. 

 
(F) The submission to the Secretary by the tribe or tribal organization of a final contract 
proposal pursuant to section 102(a) [25 USC §450f(a)]. 

 
(4) (A) Subject to subparagraph (B), in funding a fixed-price construction contract pursuant to 

section 106(a) [25 USC §450j-1(a)], the Secretary shall provide for the following: 
 

(i) The reasonable costs to the tribe or tribal organization for general administration 
incurred in connection with the project that is the subject of the contract. 
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(ii) The ability of the contractor that carries out the construction contract to make a 
reasonable profit, taking into consideration the risks associated with carrying out the 
contract and other relevant considerations. 

 
(B) In establishing a contract budget for a construction project, the Secretary shall not be 
required to separately identify the components described in clauses (i) and (ii) of 
subparagraph (A). 

 
(C) The total amount awarded under a construction contract shall reflect an overall fair and 
reasonable price to the parties, including the following costs: 

 
(i) The reasonable costs to the tribal organization of performing the contract, taking into 
consideration the terms of the contract and the requirements of this Act and any other 
applicable law. 
 
(ii) The costs of preparing the contract proposal and supporting cost data. 
 
 (iii) The costs associated with auditing the general and administrative costs of the tribal 
organization associated with the management of the construction contract.  

 
(iv) In the case of a fixed-price contract, a fair profit determined by taking into 
consideration the relevant risks and local market conditions. 
 
(v) If the Secretary and the tribe or tribal organization are unable to develop a mutually 
agreeable construction contract proposal pursuant to the procedures set forth in this 
subsection, the tribe or tribal organization may submit a final contract proposal to the 
Secretary. Not later than 30 days after receiving such final contract proposal, the 
Secretary shall approve the contract proposal and award the contract, unless, during 
such period the Secretary declines the proposal pursuant to sections 102(a)(2) and 
102(b) of section 102 [25 USC §450f(a)(2) and (b)] (including providing opportunity for 
an appeal pursuant to section 1 02(b». 

 
(n) Housing rental rates for employees in Alaska. 
Notwithstanding any other provision of law, the rental rates for housing provided to an employee by the 
Federal Government in Alaska pursuant to a self-determination contract shall be determined on the 
basis of 
 

(1) the reasonable value of the quarters and facilities (as such terms are defined under section 
5911 of title 5, United States Code) to such employee, and 

 
(2) the circumstances under which such quarters and facilities are provided to such employee, 
as based on the cost of comparable private rental housing in the nearest established community 
with a year-round population of 1,500 or more individuals. 

 
(Jan. 4, 1975, P. L. 93-638, Title I, §105 [106],88 Stat. 2210; Oct. 5, 1988, P. L. 100-472, Title II, §204, 
102 Stat. 2291; May 24, 1990, P. L. 101-301, §2(a)(7), 104 Stat. 207; Nov. 29, 1990, P.L. 101-644, Title 
II, §203(c)-(e), 104 Stat. 4666; Oct. 25,1994, P. L. 103-413, Title I, §§102(10)- (13), 106, 108 Stat. 4253, 
4270.) 
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Sec. 106. (25 USC § 450j-1.) Contract funding and indirect costs 
 
(a) Amount of funds provided. 

 
(1) The amount of funds provided under the terms of self-determination contracts entered into 
pursuant to this Act shall not be less than the appropriate Secretary would have otherwise 
provided for the operation of the programs or portions thereof for the period covered by the 
contract, without regard to any organizational level within the Department of the Interior or the 
Department of Health and Human Services, as appropriate, at which the program, function, 
service, or activity or portion thereof, including supportive administrative functions that are 
otherwise contractable, is operated. 

 
(2) There shall be added to the amount required by paragraph (1) contract support costs which 
shall consist of an amount for the reasonable costs for activities which must be carried on by a 
tribal organization as a contractor to ensure compliance with the terms of the contract and 
prudent management, but which 

 
(A) normally are not carried on by the respective Secretary in his direct operation of the 
program; or 

 
(B) are provided by the Secretary in support of the contracted program from resources other 
than those under contract. 

 
(3) (A) The contract support costs that are eligible costs for the purposes of receiving funding 

under this Act shall include the costs of reimbursing each tribal contractor for reasonable 
and allowable costs of  

 
(i) direct program expenses for the operation of the Federal program that is the subject 
of the contract, and 

 
(ii) any additional administrative or other expense related to the overhead incurred by 
the tribal contractor in connection with the operation of the Federal program, function, 
service, or activity pursuant to the contract, except that such funding shall not duplicate 
any funding provided under section 106(a)(1) [subsec. (a)(1) of this section]. 

 
(B) On an annual basis, during such period as a tribe or tribal organization operates a 
Federal program, function, service, or activity pursuant to a contract entered into under this 
Act, the tribe or tribal organization shall have the option to negotiate with the Secretary the 
amount of funds that the tribe or tribal organization is entitled to receive under such contract 
pursuant to this paragraph. 

 
(4) For each fiscal year during which a self-determination contract is in effect, any savings 
attributable to the operation of a Federal program, function, service, or activity under a self-
determination contract by a tribe or tribal organization (including a cost reimbursement; 
construction contract) shall  

(A) be used to provide additional services or benefits under the contract; or 
 
(B) be expended by the tribe or tribal organization in the succeeding fiscal year, as provided 
in section 8 [25 USC § 13a]. 
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(5) Subject to paragraph (6), during the initial year that a self-determination contract is in effect, 
the amount required to be paid under paragraph (2) shall include startup costs consisting of the 
reasonable costs that have been incurred or will be incurred on a one- time basis pursuant to the 
contract necessary 
 

(A) to plan, prepare for, and assume operation of the program, function, service, or activity 
that is the subject of the contract; and 

 
(B) to ensure compliance with the terms of the contract and prudent management. 

 
(6) Costs incurred before the initial year that a self-determination contract is in effect may not be 
included in the amount required to be paid under paragraph (2) if the Secretary does not receive 
a written notification of the nature and extent of the costs prior to the date on which such costs 
are incurred. 

 
(b) Reductions and increases in amount. of funds provided.  
The amount of funds required by subsection (a) 
 

(1) shall not be reduced to make funding available for contract monitoring or administration by 
the Secretary; 

 
(2) shall not be reduced by the Secretary in subsequent years except pursuant to  
 

(A) a reduction in appropriations from the previous fiscal year for the program or function to 
be contracted; 

 
(B) a directive in the statement of the managers accompanying a conference report on an 
appropriation bill or continuing resolution; 

 
(C) a tribal authorization; 

 
(D) a change in the amount of pass-through funds needed under a contract; or 

 
(E) completion of a contracted project, activity, or program; 

 
(3) shall not be reduced by the Secretary to pay for Federal functions, including, but not limited 
to, Federal pay costs, Federal employee retirement benefits, automated data processing, 
contract technical assistance or contract monitoring; 

 
(4) shall not be reduced by the Secretary to pay for the costs of federal personnel displayed by a 
self-determination contract; and 
 
(5) may, at the request of the tribal organization, be increased by the Secretary if necessary to 
carry out this Act or as provided in section 105(c) [25 USC §450j(c)]. Notwithstanding any other 
provision in this Act, the provision of funds under this Act is subject to the availability of 
appropriations and the Secretary is not required to reduce funding for programs, projects, or 
activities serving a tribe to make funds available to another tribe or tribal organization under this 
Act. 
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(c) Annual report. 
The Secretary shall provide an annual report in writing on or before May 15 of each year to the Congress 
on the implementation of this Act. Such report shall include 
 

(1) an accounting of the total amounts of funds provided for each program and budget activity for 
direct program costs and contract support costs of tribal organizations under self-determination 
contracts during the previous fiscal year; 

 
(2) an accounting of any deficiency of funds needed to provide required contract support costs to 
all contractors for the current fiscal year; 

 
(3) the indirect costs rate and type of rate for each tribal organization negotiated with the 
appropriate Secretary; 

 
(4) the direct cost base and type of base from which the indirect cost rate is determined for each 
tribal organization; 

 
(5) the indirect cost pool amounts and the types of costs included in the indirect cost pools; and 

 
(6) an accounting of any deficiency of funds needed to maintain the preexisting level of services 
to any tribes affected by contracting activities under this Act, and a statement of the amount of 
funds needed for transitional purposes to enable contractors to convert from a Federal fiscal 
year accounting cycle to a different accounting cycle, as authorized by section 105(d) [25 USC 
§450j(d)]. 

 
(d) Treatment of shortfalls in indirect and cost recoveries. 
 

(1) Where a tribal organization's allowable indirect cost recoveries are below the level of indirect 
costs that the tribal organizations should have received for any given year pursuant to its 
approved indirect cost rate, and such shortfall is the result of lack of full indirect cost funding by 
any Federal, State, or other agency, such shortfall in recoveries shall not form the basis for any 
theoretical over-recovery or other adverse adjustment to any future years' indirect cost rate or 
amount for such tribal organization, nor shall any agency seek to collect such shortfall from the 
tribal organization. 
 
(2) Nothing in this subsection shall be construed to authorize the Secretary to fund less than the 
full amount of need for indirect costs associated with a self-determination contract. 
 

(e) Liability for indebtedness incurred before fiscal year 1992. 
Indian tribes and tribal organizations shall not be held liable for amounts of indebtedness attributable to 
theoretical or actual under-recoveries or theoretical over-recoveries of indirect costs, as defined in Office 
of Management and Budget Circular A-87, incurred for fiscal years prior to fiscal year 1992. 
 
(f) Limitation on remedies relating to costs disallowances. 
Any right of action or other remedy (other than those relating to a criminal offense) relating to any 
disallowance of costs shall be barred unless the Secretary has given notice of any such disallowance 
within three hundred and sixty-five days of receiving any required annual single agency audit report or, 
for any period covered by law or regulation in force prior to enactment of chapter 75 of title 31, United 
States Code [enacted Oct. 19, 1984], any other required final audit report. Such notice shall set forth the 
right of appeal and hearing to the board of contract appeals pursuant to section 110 [25 USC § 450m -1]. 
For the purpose of determining the 365-day period specified in this paragraph, an audit report shall be 
deemed to have been received on the date of actual receipt by the Secretary, if, within 60 days after 
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receiving the report, the Secretary does not give notice of a determination by the Secretary to reject the 
single-agency report as insufficient due to noncompliance with chapter 75 of title 31 [31 USC §§7501 et 
seq.], United States Code, or noncompliance with any other applicable law. Nothing in this subsection 
shall be deemed to enlarge the rights of the Secretary with respect to section 16 of the Indian 
Reorganization Act of June 18, 1934 (48 Stat. 984; 25 U.S.C. 476). 
 
(g) Addition of funds under subsec. (a) subject to adjustments. 
Upon the approval of a self-determination contract, the Secretary shall add to the contract I the full 
amount of funds to which the contractor is entitled under section 106(a) [subsec. (a) I of this section], 
subject to adjustments for each subsequent year that such tribe or tribal organization administers a 
Federal program, function, service, or activity under such contract. 
 
(h) Indirect costs for contracts for construction programs. 
In calculating the indirect costs associated with a self-determination contract for a construction program, 
the Secretary shall take into consideration only those costs associated with the administration of the 
contract and shall not take into consideration those moneys actually passed on by the tribal organization 
to construction contractors and subcontractors. 
 
(i) Annual participation of Indian tribes and tribal organizations in the development of the 
budget for the Indian Health Service and the Bureau of Indian Affairs.  
On an annual basis, the Secretary shall consult with, and solicit the participation of, Indian tribes and 
tribal organizations in the development of the budget for the Indian Health Service and the Bureau of 
Indian Affairs (including participation of Indian tribes and tribal organizations in formulating annual 
budget requests that the Secretary submits to the President for submission to Congress pursuant to 
section 1105 of title 31, United States Code). 
 
(j) Use of funds for matching or cost participation requirements under other Federal and non-
Federal programs.  
Notwithstanding any other provision of law, a tribal organization may use funds provided under a self-
determination contract to meet matching or cost participation requirements under other Federal and non-
Federal programs. 
 
(k) Use of funds without the approval of the Secretary. 
Without intending any limitation, a tribal organization may, without the approval of the Secretary, expend 
funds provided under a self-determination contract for the following purposes, to the extent that the 
expenditure of the funds is supportive of a contracted program: 
 

(1) Depreciation and use allowances not otherwise specifically prohibited by law, including the 
depreciation of facilities owned by the tribe or tribal organization. 
 
(2) Publication and printing costs. 
 
(3) Building, realty, and facilities costs, including rental costs or mortgage expenses. 
 
(4) Automated data processing and similar equipment or services. 
 
(5) Costs for capital assets and repairs. 
 
(6) Management studies. 

 
(7) Professional services, other than services provided in connection with judicial proceedings by 
or against the United States. 
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(8) Insurance and indemnification, including insurance covering the risk of loss of or damage to 
property used in connection with the contract without regard to the ownership of such property. 

 
(9) Costs incurred to raise funds or contributions from non-Federal sources for the purpose of 
furthering the goals and objectives of the self-determination contract. 

 
(10) Interest expenses paid on capital expenditures such as buildings, building renovation, or 
acquisition or fabrication of capital equipment, and interest expenses on loans necessitated due 
to delays by the Secretary in providing funds under a contract. 

 
(11) Expenses of a governing body of a tribal organization that are attributable to the 
management or operation of programs under this Act. 

 
(12) Costs associated with the management of pension funds, self-insurance funds, and other 
funds of the tribal organization that provide for participation by the Federal Government. 
 

(l) Suspension or delay the payment of funds; limitations; written notice; technical 
assistance; hearings; burden of proof. 
 

(1) The Secretary may only suspend, withhold, or delay the payment of funds for a period of 30 
days beginning on the date the Secretary makes a determination under this paragraph to a tribal 
organization under a self-determination contract, if the Secretary determines that the tribal 
organization has failed to substantially carry out the contract without good cause. In any such 
case, the Secretary shall provide the tribal organization with reasonable advance written notice, 
technical assistance (subject to available resources) to assist the tribal organization, a hearing 
on the record not later than 10 days after the date of such determination or such later date as 
the tribal organization shall approve, and promptly release any funds withheld upon subsequent 
compliance. 
 
(2) With respect to any hearing or appeal conducted pursuant to this subsection, the Secretary 
shall have the burden of proof to establish by clearly demonstrating the validity of the grounds 
for suspending, withholding, or delaying payment of funds. 
 

(m) Distribution of program income earned by a tribal organization. 
The program income earned by a tribal organization in the course of carrying out a self-determination 
contract 
 

(1) shall be used by the tribal organization to further the general purposes of the contract; and 
 
(2) shall not be a basis for reducing the amount of funds otherwise obligated to the contract. 

 
(n) Distribution of savings by Secretary to program beneficiaries. 
To the extent that programs, functions, services, or activities carried out by tribal organizations pursuant 
to contracts entered into under this Act reduce the administrative or other responsibilities of the 
Secretary with respect to the operation of Indian programs and result in savings that have not otherwise 
been included in the amount of contract funds determined under subsection (a), the Secretary shall 
make such savings available for the provision of additional services to program beneficiaries, either 
directly or through contractors, in a manner equitable to both direct and contracted programs. 
(o) Rebudgeting of self-determination contract. 
Notwithstanding any other provision of law (including any regulation), a tribal organization that carries 
out a self-determination contract may, with respect to allocations within the approved budget of the 
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contract, rebudget to meet contract requirements, if such rebudgeting would not have an adverse effect 
on the performance of the contract. 
 
(Jan. 4, 1975, P. L. 93-638, Title I, §106, as added Oct. 5, 1988, P. L. 100-472, Title II, §205, 102 Stat. 
2292; May 24, 1990, P. L. 101-301, §2(a)(8), (9), 104 Stat. 207; Nov. 29, 1990, P. L. 101- 644, Title II, 
§203(a), 104 Stat. 4666; Oct. 25, 1994, P. L. 103-413, Title I, §102(14)-(19), 108 Stat. 4257.) 
 
 Sec. 107. (25 USC § 450k.) Rules and regulations 
 
(a) Authority of Secretaries of the Interior and of Health and Human Services to promulgate 
regulations. 
 

(1) Except as may be specifically authorized in this subsection, or in any other provision of this 
Act, the Secretary of the Interior and the Secretary of Health and Human Services may not 
promulgate any regulation, nor impose any nonregulatory requirement, relating to self-
determination contracts or the approval, award, or declination of such contracts, except that the 
Secretary of the Interior and the Secretary of Health and Human Services may promulgate 
regulations under this Act relating to chapter 171 of title 28 [28 USC §§2671 et seq.], United 
States Code, commonly known as the Federal Tort Claims Act, the Contract Disputes Act of 
1978 (41 U.S.C. 601 et seq.), declination and waiver procedures, appeal procedures, 
resumption procedures, discretionary grant procedures for grants awarded under section 103 
[25 USC 450h], property donation procedures arising under section 105(t) [25 USC §450j(f)], 
internal agency procedures relating to the implementation of this Act, retrocession and tribal 
organization relinquishment procedures, contract proposal contents, conflicts of interest, 
construction, programmatic reports and data requirements, procurement standards, property 
management standards, and financial management standards. 

 
(2) (A) The regulations promulgated under this Act, including the regulations referred to in this 

subsection, shall be promulgated 
 

(i) in conformance with sections 552 and 553 of title 5, United States Code and 
subsections (c), (d), and (e) of this section; and 
 
(ii) as a single set of regulations in title 25 of the Code of Federal Regulations. 

 
(B) The authority to promulgate regulations set forth in this Act shall expire if final regulations 
are not promulgated within 18 months after the date of enactment of the Indian Self-
Determination Contract Reform Act of 1994 [enacted Oct. 25, 1994]. 

 
(b) Conflicting provisions. 
The provisions of this Act shall supersede any conflicting provisions of law (including any conflicting 
regulations) in effect on the day before the date of enactment of the Indian Self- Determination Contract 
Reform Act of 1994 [enacted Oct. 25, 1994], and the Secretary is authorized to repeal any regulation 
inconsistent with the provisions of this Act. 
 
(c) Revisions and amendments; procedures applicable. 
The Secretary of the Interior and the Secretary of Health, Education, and Welfare [Secretary of Health 
and Human Services] are authorized, with the participation of Indian tribes and tribal organizations, to 
revise and amend any rules or regulations promulgated pursuant to this section: Provided, That prior to 
any revision or amendment to such rules or regulations, the respective Secretary or Secretaries shall 
present the proposed revision or amendment to the Committee on Energy and Natural Resources of the 
Senate and the Committee on Natural Resources of the House of Representatives and shall, to the 
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extent practicable, consult with appropriate national or regional Indian organizations and shall publish 
any proposed revisions in the Federal Register not less than sixty days prior to the effective date of such 
rules and regulations in order to provide adequate notice to, and receive comments from, other 
interested parties. 
 
(d) Tribal participants; negotiations; establishment of interagency committees; deadlines. 
 

(1) In drafting and promulgating regulations as provided in subsection (a) (including drafting and 
promulgating any revised regulations), the Secretary of the Interior and the Secretary of Health 
and Human Services shall confer with, and allow for active participation by, representatives of 
Indian tribes, tribal organizations, and individual tribal members. 

 
(2) (A) In carrying out rulemaking processes under this Act, the Secretary of the Interior and the 

Secretary of Health and Human Services shall follow the guidance of  
 

(i) subchapter ill of chapter 5 of title 5 [5 USC §§571 et seq.], United States Code, 
commonly known as the "Negotiated Rulemaking Act of 1990"; and 

 
(ii) the recommendations of the Administrative Conference of the United States 
numbered 82-4 and 85-5 entitled "Procedures for Negotiating Proposed Regulations" 
under sections 305.82-4 and 305.85-5 of title 1, Code of Federal Regulations, and any 
successor recommendation or law (including any successor regulation). 

 
(B) The tribal participants in the negotiation process referred to in subparagraph (A) shall be 
nominated by and shall represent the' groups described in this paragraph and shall include 
tribal representatives from all geographic regions. 

 
(C) The negotiations referred to in subparagraph (B) shall be conducted in a timely manner. 
Proposed regulations to implement the amendments made by the Indian Self- Determination 
Contract Reform Act of 1994 shall be published in the Federal Register by the Secretary of 
the Interior and the Secretary of Health and Human Services not later than 180 days after 
the date of enactment of such Act [enacted Oct. 25, 1994]. 

 
(D) Notwithstanding any other provision of law (including any regulation), the Secretary of 
the Interior and the Secretary of Health and Human Services are authorized to jointly 
establish and fund such interagency committees or other interagency bodies, including 
advisory bodies comprised of tribal representatives, as may be necessary or appropriate to 
carry out the provisions of this Act.  

 
(E) If the Secretary determines that an extension of the deadlines under subsection (a)(2)(B) 
and subparagraph (C) of this paragraph is appropriate, the Secretary may submit proposed 
legislation to Congress for the extension of such deadlines. 

 
(e) Exceptions. 
The Secretary may, with respect to a contract entered into under this Act, make exceptions in the 
regulations promulgated to carry out this Act, or waive such regulations, if the Secretary finds that such 
exception or waiver is in the best interest of the Indians served by the contract or is consistent with the 
policies of this Act, and is not contrary to statutory law. In reviewing each request, the Secretary shall 
follow the timeline, findings, assistance, hearing, and appeal procedures set forth in section 102 [25 USC 
§450f]. 
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(Jan. 4, 1975, P. L. 93-638, Title I, §107, 88 Stat. 2212; Oct. 5,1988, P. L. 100-472, Title ll, §207, 102 
Stat. 2295; Nov. 29,1990, P. L. 101-644, Title ll, §203(f), 104 Stat. 4666; Oct. 25, 1994, P. L. 103-413, 
Title I, § 105, 108 Stat. 4269; Nov. 2, 1994, P. L. 103-435, §22(a)(l), 108 Stat. 4575; Nov. 2,1994, P. L. 
103-437, §10(c)(2), 108 Stat. 4589.) 
 
Sec. 108. (25 USC § 4501). Contract or grant specifications 
 
(a) Each self-determination contract entered into under this Act shall 
 

(1) contain, or incorporate by reference, the provisions of the model agreement described in 
subsection (c) (with modifications where indicated and the blanks appropriately filled in), and 
 
(2) contain such other provisions as are agreed to by the parties. 

(b) 
Notwithstanding any other provision of law, the Secretary may make payments pursuant to section 
1(b)(6) of such model agreement. As provided in section 1(b)(7) of the model agreement, the records of 
the tribal government or tribal organization specified in such section shall not be considered Federal 
records for purposes of chapter 5 of title 5 [5 USC §§500 et seq.], United States Code. 
 
(c) The model agreement referred to in subsection (a)(1) reads as follows: 
 
"Section 1. Agreement between the secretary and the tribal government 
 
"(a) Authority and purpose. 
 

"(1) Authority. This agreement, denoted a Self- Determination Contract (referred to in this 
agreement as the 'Contract'), is entered into by the Secretary of the Interior or the Secretary of 
Health and Human Services (referred to in this agreement as the 'Secretary'), for and on behalf 
of the United States pursuant to title I of the Indian Self-Determination and Education Assistance 
Act (25 U.S.C. 450 et seq.) and by the authority of the tribal government or tribal organization 
(referred to in this agreement as the 'Contractor'). The provisions of title I of the Indian Self-
Determination and Education Assistance Act (25 U.S.C. 450 et seq.) are incorporated in this 
agreement. 
 
"(2) Purpose. Each provision of the Indian Self-Determination and Education Assistance Act (25 
U.S.C. 450 et seq.) and each provision of this Contract shall be liberally construed for the benefit 
of the Contractor to transfer the funding and the following related functions, services, activities, 
and programs (or portions thereof), that are otherwise contractable under section 102(a) of such 
Act [25 USC §450f(a)], including all related administrative functions, from the Federal 
Government to the Contractor: (List functions, services, activities, and programs). 

 
"(b) Terms, provisions, and conditions. 
 

"(1) Term. Pursuant to section 105(c)(1) of the Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450j(c)(I)), the term of this contract shall be years. Pursuant to section 
105(d)(I) of such Act (25 U.S.C. 450j(d))[25 USC §450j(d)(1)], upon the section by the 
Contractor, the period of this Contract shall be determined on the basis of a calendar year, 
unless the Secretary and the Contractor agree on a different period in the annual funding 
agreement incorporated by reference in subsection (f)(2). 
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"(2) Effective date. This Contract shall become effective upon the date of the approval and 
execution by the Contractor and the Secretary, unless the Contractor and the Secretary agree 
on an effective date other than the date specified in this paragraph.  

 
"(3) Program standard. The Contractor agrees to administer the program, services, functions 
and activities (or portions thereof) listed in subsection (a)(2) of the Contract in conformity with 
the following standards: (list standards). 

 
"(4) Funding amount. Subject to the availability of appropriations, the Secretary shall make 
available to the Contractor the total amount specified m the annual funding agreement 
incorporated by reference in subsection (f)(2). Such amount shall not be less than the applicable 
amount determined pursuant to section 106(a) of the Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450j-l) [25 USC §450j-l(a)]. 

 
"(5) Limitation of costs. The Contractor shall not be obligated to continue performance that 
requires an expenditure of funds in excess of the amount of funds awarded under this Contract. 
If, at any time, the Contractor has reason to believe that the total amount required for 
performance of this Contract or a specific activity conducted under this Contract would be 
greater than the amount of funds awarded under this Contract, the Contractor shall provide 
reasonable notice to the appropriate Secretary. If the appropriate Secretary does not take such 
action as may be necessary to increase the amount of funds awarded under this Contract, the 
Contractor may suspend performance of the Contract until such time as additional funds are 
awarded. 

 
"(6) Payment. 
 

"(A) In general. Payments to the Contractor under this Contract shall 
 

"(i) be made as expeditiously as practicable; and 
 
“(ii) include financial arrangements to cover funding during periods covered by joint 
resolutions adopted by Congress making continuing appropriations, to the extent 
permitted by such resolutions. 
 

"(B) Quarterly, semiannual, lump-sum, and other methods of payment. 
 

"(i) In general. Pursuant to section 108(b) of the Indian Self-Determination and 
Education Assistance Act [subsec. (b) of this section], and notwithstanding any other 
provision of law, for each fiscal year covered by this Contract, the Secretary shall make 
available to the Contractor the funds specified for the fiscal year under the annual 
funding agreement incorporated by reference pursuant to subsection (f)(2) by paying to 
the Contractor, on a quarterly basis, one-quarter of the total amount provided for in the 
annual funding agreement for that fiscal year, in a lump-sum payment or as semiannual 
payments, or any other method of payment authorized by law, in accordance with such 
method as may be requested by the Contractor and specified in the annual funding 
agreement. 

 
"(ii) Method of quarterly payment. If quarterly payments are specified in the annual 
funding agreement incorporated by reference pursuant to subsection (f)(2), each 
quarterly payment made pursuant to clause (i) shall be made on the first day of each 
quarter of the fiscal year, except that in any case in which the Contract year coincides 
with the Federal fiscal year, payment for the first quarter shall be made not later than the 
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date that is 10 calendar days after the date on which the Office of Management and 
Budget apportions the appropriations for the fiscal year for the programs, services, 
functions, and activities subject to this Contract. 

 
"(iii) Applicability. Chapter 39 of title 31 [31 USC §§390l et seq.], United States Code, 
shall apply to the payment of funds due under this Contract and the annual funding 
agreement referred to in clause (i). 
 

"(7) Records and monitoring. 
 

"(A) In general. Except for previously provided copies of tribal records that the Secretary 
demonstrates are clearly required to be maintained as part of the recordkeeping system of 
the Department of the Interior or the Department of Health and Human Services (or both), 
records of the Contractor shall not be considered Federal records for purposes of chapter 5 
of title 5 [5 USC §§500 et seq.], United States Code.  

 
"(B) Recordkeeping system. The Contractor shall maintain a recordkeeping system and 
upon reasonable advance request, provide reasonable access to such records to the 
Secretary . 

 
"(C) Responsibilities of contractor. The Contractor shall be responsible for managing the 
day-to-day operations conducted under this Contract and for monitoring activities conducted 
under this Contract to ensure compliance with the Contract and applicable Federal 
requirements. With respect to the monitoring activities of the Secretary, the routine 
monitoring visits shall be limited to not more than one performance monitoring visit for this 
Contract by the head of each operating division, departmental bureau, or departmental 
agency, or duly authorized representative of such head unless 
 

"(i) the Contractor agrees to one or more additional visits; or  
"(ii) the appropriate official determines that there is reasonable cause to believe that 
grounds for resumption of the Contract, suspension of Contract payments, or other 
serious Contract performance deficiency may exist. "No additional visit referred to in 
clause (ii) shall be made until such time as reasonable advance notice that includes a 
description of the nature of the problem that requires the additional visit has been given 
to the Contractor. 

 
"(8) Property. 
 

"(A) In general. As provided in section 105(f) of the Indian Self-Determination and Education 
Assistance Act (25 USC 450j(f), at the request of the Contractor, the Secretary may make 
available, or transfer to the Contractor, all reasonably divisible real property, facilities, 
equipment, and personal property that the Secretary has used to provide or administer the 
programs, services, functions, and activities covered by this Contract. A mutually agreed 
upon list specifying the property, facilities, and equipment so furnished shall also be 
prepared by the Secretary, with the concurrence .of the Contractor, and periodically revised 
by the Secretary, with the concurrence of the Contractor. 

 
"(B) Records. The Contractor shall maintain a record of all property referred to in 
subparagraph (A) or other property acquired by the Contractor under section 105(f)(2)(A) of 
such Act [25 USC §450j(f)(2)(A)] for purposes of replacement. 
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"(C) Joint use agreements. Upon the request of the Contractor, the Secretary and the 
Contractor shall enter into a separate joint use agreement to address the shared use by the 
parties of real or personal property that is not reasonably divisible. 

 
"(D) Acquisition of property. The Contractor is granted the authority to acquire such excess 
property as the Contractor may determine to be appropriate in the judgment of the 
Contractor to support the programs, services, functions, and activities operated pursuant to 
this Contract. 

 
"(E) Confiscated or excess property. The Secretary shall assist the Contractor in obtaining 
such confiscated or excess property as may become available to tribes, tribal organizations, 
or local governments. 

 
"(F) Screener identification card. A screener identification card (General Services 
Administration form numbered 2946) shall be issued to the Contractor not later than the 
effective date of this Contract. The designated official shall, upon request, assist the 
Contractor in securing the use of the card. 
 
"(G) Capital equipment. The Contract or shall determine the capital equipment, leases, 
rentals, property, or services the Contractor requires to perform the obligations of the 
Contractor under this subsection, and shall acquire and maintain records of such capital 
equipment, property rentals, leases, property, or services through applicable procurement 
procedures of the Contractor. 

 
"(9) Availability of funds. Notwithstanding any other provision of law, any funds provided under 
this Contract 
 

"(A) shall remain available until expended; and 
 
"(B) with respect to such funds, no further 

 
"(i) approval by the Secretary, or 
 
"(ii) justifying documentation from the Contractor, "shall be required prior to the 
expenditure of such funds. 

 
"(10) Transportation. Beginning on the effective date of this Contract, the Secretary shall 
authorize the Contractor to obtain interagency motor pool vehicles and related services for 
performance of any activities carried out under this Contract. 

 
"(11) Federal program guidelines, manuals, or policy directives. Except as specifically provided 
in the Indian Self-Determination and Education Assistance Act (25 V.S.C. 450 et seq.) the 
Contractor is not required to abide by program guidelines, manuals, or policy directives of the 
Secretary, unless otherwise agreed to by the Contractor and the Secretary, or otherwise 
required by law. 

 
"(12) Disputes. 
 

"(A) Third-party mediation defined. For the purposes of this Contract, the term 'third-party 
mediation' means a form of mediation whereby the Secretary and the Contractor nominate a 
third party who is not employed by or significantly involved with the Secretary of the Interior, 
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the Secretary of Health and Human Services, or the Contractor, to serve as a third-party 
mediator to mediate disputes under this Contract.  

 
"(B) Alternative procedures. in addition to, or as an alternative to, remedies and procedures 
prescribed by section 110 of the Indian Self-Determination and Education Assistance Act 
(25 U.S.C. 450m-l), the parties to this Contract may jointly  

 
"(i) submit disputes under this Contract to third-party mediation; 
 
"(ii) submit the dispute to the adjudicatory body of the Contractor, including the tribal 
court of the Contractor; 
 
"(iii) submit the dispute to mediation processes provided for under the laws, policies. or 
procedures of the Contractor; or 
 
"(iv) use the administrative dispute resolution processes authorized in subchapter N of 
chapter 5 of Title 5 [5 USC §§571 et seq.], United States Code.  

 
"(C) Effect of decisions. The Secretary shall be bound by decisions made pursuant to the 
processes set forth in subparagraph (B), except that the Secretary shall not be bound by any 
decision that significantly conflicts with the interests of Indians or the United States. 

 
"(13) Administrative procedures of contractor. Pursuant to the Indian Civil Rights Act of 1968 (25 
U.S.C. 1301 et seq.), the laws, policies, and procedures of the Contractor shall provide for 
administrative due process (or the equivalent of administrative due process) with respect to 
programs, services, functions, and activities that are provided by the Contractor pursuant to this 
Contract. 
 
"(14) Successor annual funding agreement. 
 

"(A) In general. Negotiations for a successor annual funding agreement, provided for in 
subsection (f)(2), shall begin not later than 120 days prior to the conclusion of the preceding 
annual funding agreement. Except as provided in section 105(c)(2) of the Indian Self-
Determination and Education Assistance Act (25 U.S.C. 450j(c)(2)) the funding for each 
such successor annual funding agreement shall only be reduced pursuant to section 106(b) 
of such Act (25 U.S.C. 450j-1(b)). 

 
"(B) Information. The Secretary shall prepare and supply relevant information, and promptly 
comply with any request by the Contractor for information that the Contractor reasonably 
needs to determine the amount of funds that may be available for a successor annual 
funding agreement, as provided for in subsection (f)(2) of this Contract. 

 
"(15) Contract requirements; approval by Secretary. 
 

"(A) In general. Except as provided in subparagraph (B), for the term of the Contract, section 
2103 of the Revised Statutes (25 U.S.C. 81) and section 16 of the Act of June 18, 1934 (48 
Stat. 987, chapter 576; 25 U.S.C. 476), shall not apply to any contract entered into in 
connection with this Contract. 
 
"(B) Requirements. Each Contract entered into by the Contractor with a third party in 
connection with performing the obligations of the Contractor under this Contract shall 
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"(i) be in writing; 
 
"(ii) identify the interested parties, the authorities of such parties, and purposes of the 
Contract; 
 
"(iii) state the work to be performed under the Contract; and 
 
"(iv) state the process for making any claim, the payments to be made, and the terms of 
the Contract, which shall be fixed. 
 

"(c) Obligation of the contractor. 
 

"(1) Contract performance. Except as provided in subsection (d)(2), the Contractor shall perform 
the programs, services, functions, and activities as provided in the annual funding agreement 
under subsection (f)(2) of this Contract. 

 
"(2) Amount of funds. The total amount of funds to be paid under this Contract pursuant to 
section 106(a) [25 USC §450j-l(a)] shall be determined in an annual funding agreement entered 
into between the Secretary and the Contractor, which shall be incorporated into this Contract. 

 
"(3) Contracted programs. Subject to the availability of appropriated funds, the Contractor shall 
administer the programs, services, functions, and activities identified in this Contract and funded 
through the annual funding agreement under subsection (f)(2). 

 
"(4) Trust services for individual Indians. 
 

"(A) In general. To the extent that the annual funding agreement provides funding for the 
delivery of trust services to individual Indians that have been provided by the Secretary, the 
Contractor shall maintain at least the same level of service as the Secretary provided for 
such individual Indians, subject to the availability of appropriated funds for such services. 

 
"(B) Trust services to individual Indians. For the purposes of this paragraph only, the term 
'trust services for individual Indians' means only those services that pertain to land or 
financial management connected to individually held allotments.  

 
"(5) Fair and uniform services. The Contractor shall provide services under this Contract in a fair 
and uniform manner and shall provide access to an administrative or judicial body empowered to 
adjudicate or otherwise resolve complaints, claims, and grievances brought by program 
beneficiaries against the Contractor arising out of the performance of the Contract. 
 

"(d) Obligation of the United States. 
 

"(1) Trust responsibility. 
 

"(A) In general. The United States reaffirms the trust responsibility of the United States to the 
-Indian tribe(s) to protect and conserve the trust resources of the Indian tribe(s) and the trust 
resources of individual Indians. 
 
"(B) Construction of contract. Nothing in this Contract may be construed to terminate, waive, 
modify, or reduce the trust responsibility of the United States to the tribe(s) or Individual 
Indians. The Secretary shall act in good faith in upholding such trust responsibility. 
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"(2) Good faith. To the extent that health programs are included in this Contract, and within 
available funds, the Secretary shall act in good faith in cooperating with the Contractor to 
achieve the goals set forth in the Indian Health Care Improvement Act (25 U.S.C. 1601 et seq.). 

 
"(3) Programs retained. As specified in the annual funding agreement, the United States hereby 
retains the programs, services, functions, and activities with respect to the tribe(s) that are not 
specifically assumed by the Contractor in the annual funding agreement under subsection (f)(2). 

 
"(e) Other Provisions. 
 

"(1) Designated officials. Not later than the effective date of this Contract, the United States shall 
provide to the Contractor, and the Contractor shall provide to the United States, a written 
designation of a senior official to serve as a representative for notices, proposed amendments to 
the Contract, and other purposes for this Contract. 

 
"(2) Contract modifications or amendment. 

 
"(A) In general. Except as provided in subparagraph (B) no modification to this. Contract 
shall take effect unless such modification is made in the form of a written amendment to the 
Contract, and the Contractor and the Secretary provide written consent for the modification. 

 
"(B) Exception. The addition of supplemental funds for programs, functions, and activities (or 
portions thereof) already included in the annual funding agreement under subsection (f)(2), 
and the reduction of funds pursuant to section 106(b)(2) [25 USC §450j-l(b)(2)], shall not be 
subject to subparagraph (A). 

 
"(3) Officials not to benefit. No Member of Congress, or resident commissioner, shall be 
admitted to any share or part of any contract executed pursuant to this Contract, or to any 
benefit that may arise from such contract. This paragraph may not be construed to apply to any 
contract with a third party entered into under this contract if such contract is made with a 
corporation for the general benefit of the corporation. 

 
"(4) Covenant against contingent fees. The parties warrant that no person or selling agency has 
been employed or retained to solicit or secure any contract executed pursuant to this Contract 
upon an agreement or understanding for a commission, percentage, brokerage, or contingent 
fee, excepting bona fide employees or bona fide established commercial or selling agencies 
maintained by the Contractor for the purpose of securing business. 

 
"(f) Attachments. 
 

"(1) Approval of contract. Unless previously furnished to the Secretary, the resolution of the 
Indian tribe(s) authorizing the contracting of the programs, services, functions, and activities 
identified in this Contract is attached to this Contract as attachment 1. 
 
"(2) Annual funding agreement. 
 

(A) In general. The annual funding agreement under this Contract shall only contain 
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"(i) terms that identify the programs, services, functions, and activities to be performed 
or administered, the general budget category assigned, the funds to be provided, and 
the time and method of payment; and 

 
"(ii) such other provisions, including a brief description of the programs, services, 
functions, and activities to be performed (including those supported by financial 
resources other than those provided by the Secretary), to which the parties agree.  

 
"(B) Incorporation by reference. The annual funding agreement is hereby incorporated in its 
entirety in this Contract and attached to this Contract as attachment 2. 
 

(Jan. 4, 1975, P. L. 93-638, Title I, §108, as added Oct. 25, 1994, P. L. 103-413, Title I, §103, 108 Stat. 
4260.) 
 
Sec. 109. (25 USC § 450m.) Rescission of contract or grant and assumption of control of 
program, etc.; authority; grounds; procedure; correction of violation as prerequisite to new 
contract or grant agreement; construction with occupational safety and health requirements. 
  
 
Each contract or grant agreement entered into pursuant to sections 102, 103, and 104 of this Act shall 
provide that in any case where the appropriate Secretary determines that the tribal organization's 
performance under such contract or grant agreement involves 
 

(1) the violation of the rights or endangerment of the health, safety, or welfare of any persons; or  
 

(2) gross negligence or mismanagement in the handling or use of funds provided to the tribal 
organization pursuant to such contract or grant agreement, or in the management of trust fund, 
trust lands or interests in such lands pursuant to such contract or grant agreement, such 
Secretary may, under regulations prescribed by him and after providing notice and a hearing on 
the record to such tribal organization, rescind such contract or grant agreement, in whole or in 
part, and assume or resume control or operation of the program, activity, or service involved if 
he determines that the tribal organization has not taken corrective action as prescribed by the 
Secretary to remedy the contract deficiency, except that the appropriate Secretary may, upon 
written notice to a tribal organization, and the tribe served by the tribal organization, immediately 
rescind a contract or grant, in whole or in part, and resume control or operation of a program, 
activity, function, or service, if the Secretary finds that 
 

(i) there is an immediate threat of imminent harm to the safety of any person, or 
imminent substantial and irreparable harm to trust funds, trust lands, or interests in such 
lands, and 
 
(ii) such threat arises from the failure of the contractor to fulfill the requirements of the 
contract.  In such cases, the Secretary shall provide the tribal organization with a 
hearing on the record within ten days or such later date as the tribal organization may 
approve. Such Secretary may decline to enter into a new contract or grant agreement 
and retain control of such program, activity, or service until such time as he is satisfied 
that the violations of rights or endangerment of health, safety, or welfare which 
necessitated the rescission has been corrected. In any hearing or appeal provided for 
under this section, the Secretary shall have the burden of proof to establish, by clearly 
demonstrating the validity of the grounds for rescinding, assuming, or reassuming the 
contract that is the subject of the hearing. Nothing in this section shall be construed as 
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contravening the Occupational Safety and Health Act of 1970 (84 Stat. 1590), as 
amended (29 U.S.C. 651). 

 
(Jan. 4, 1975, P. L. 93-638, Title I, §109, 88 Stat. 2212; Nov. 1, 1988, P. L. 100-581, Title II, §2ll, 102 
Stat. 2941; May 24, 1990, P.L.101-30l, §2(a)(10), 104 Stat. 207; Oct. 25, 1994, P.L. 103-413, Title I, 
§104(1), 108 Stat. 4268.) 
Sec. 110. (25 USC § 450m-1.) Contract appeals 
 
(a) Civil actions; concurrent jurisdiction; relief. 
The United States district courts shall have original jurisdiction over any civil action or claim against the 
appropriate Secretary arising under this Act and, subject to the provisions of subsection (d) of this 
section and concurrent with the United States Court of Claims, over any civil action or claim against the 
Secretary for money damages arising under contracts authorized by this Act. In an action brought under 
this paragraph, the district courts may order appropriate relief including money damages, injunctive relief 
against any action by an officer of the United States or any agency thereof contrary to this Act or 
regulations promulgated thereunder, or mandamus to compel an officer or employee of the United 
States, or any agency thereof, to perform a duty provided under this Act or regulations promulgated 
hereunder (including immediate injunctive relief to reverse a declination finding under section 102(a)(2) 
[25 USC §450f(a)(2)] or to compel the Secretary to award and fund an approved self-determination 
contract). 
 
(b) Revision of contracts. 
The Secretary shall not revise or amend a self-determination contract with a tribal 
organization without the tribal organization's consent. 
 
(c) Application of laws to administrative appeals. 
The Equal Access to Justice Act (Public [Public] Law 96-481. Act of October 1, 1980; 92 Stat. 2325, as 
amended), section 504 of title 5, United States Code, and section 2412 of title 28. United States Code 
shall apply to administrative appeals pending on or filed after the date of enactment of the Indian Self-
Determination and Education Assistance Act Amendments of 1988 [enacted Oct. 5, 1988] by tribal 
organizations regarding self-determination contracts. 
 
 (d) Application of Contract Disputes Act. 
The Contract Disputes Act (Public Law 95-563, Act of November 1, 1978; 92 Stat. 2383, as amended) 
shall apply to self-determination contracts, except that all administrative appeals relating to such 
contracts shall be heard by the Interior Board of Contract Appeals established pursuant to section 8 of 
such Act (41 U .S.C. 607). 
 
(e) Application of subsec. (d). 
Subsection (d) of this section shall apply to any case pending or commenced on or after March 17, 1986, 
before the Boards of Contract Appeals of the Department of the Interior or the Department of Health and 
Human Services except that in any such cases [mally disposed of before the date of enactment of these 
amendments [enacted Oct. 5, 1988], the thirty-day period referred to in section 504(a)(2) of title 5, United 
States Code, shall be deemed to commence on the date of enactment of this subsection [enacted Oct. 
5, 1988]. 
 
(Jan. 4, 1975, P. L. 93-638, Title I, §110, as added Oct. 5, 1988, P. L. 100-472, Title II, §206(a), 102 
Stat. 2294; Nov. 1, 1988, P. L. 100-581, Title II, §212, 102 Stat. 2941; May 24, 1990, P. L. 101-301, 
§§1(a)(2), 2(b), 104 Stat. 206, 207; Oct. 25, 1994, P. L. 103-413, Title I, §104(2), 108 Stat. 4268.) 
 
Sec. 111. (25 USC §450n.) Sovereign immunity and trusteeship rights unaffected 
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Nothing in this Act shall be construed as 

 
(1) affecting, modifying, diminishing, or otherwise impairing the sovereign immunity from suit 
enjoyed by an Indian tribe; or 
 
(2) authorizing or requiring the termination of any existing trust responsibility of the United States 
with respect to the Indian people. 
 

(Jan. 4, 1975, P. L. 93-638, Title I, §111 [110], 88 Stat. 2213; Oct. 5, 1988, P. L. 100-472, Title n, 
§206(b), 102 Stat. 2295.) 
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DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Indian Health Service

25 CFR Part 900

RINs 1076–AD21; 0905–AC98

Indian Self-Determination and
Education Assistance Act
Amendments

AGENCIES: Departments of the Interior
and Health and Human Services.
ACTION: Final rule.

SUMMARY: The Secretaries of the
Department of Interior (DOI) and the
Department of Health and Human
Services (DHHS) hereby issue a joint
rule to implement section 107 of the
Indian Self-Determination Act, as
amended, including Title I, Pub. L. 103–
413, the Indian Self-Determination
Contract Reform Act of 1994. This joint
rule, as required by section
107(a)(2)(A)(ii) of the Act, will permit
the Departments to award contracts and
grants to Indian tribes without the
unnecessary burden or confusion
associated with having two sets of rules
for single program legislation. In section
107(a)(1) of the Act Congress delegated
to the Departments limited legislative
rulemaking authority in certain
specified subject matter areas, and the
joint rule addresses only those specific
areas. As required by section 107(d) of
the Act, the Departments have
developed this final rule with active
tribal participation, using the guidance
of the Negotiated Rulemaking Act.
DATES: This rule will become effective
on August 23, 1996.
FOR FURTHER INFORMATION CONTACT:
James Thomas, Division of Self-
Determination Services, Bureau of
Indian Affairs, Department of the
Interior, Room 4627, 1849 C Street
N.W., Washington, DC 20240,
Telephone (202) 208–5727 or Merry
Elrod, Division of Self-Determination
Services, Office of Tribal Activities,
Indian Health Service, Room 6A–19,
5600 Fishers Lane, Parklawn Building,
Rockville, MD 20857, Telephone (301)
443–6840/1104/1044.
SUPPLEMENTARY INFORMATION: The 1975
Indian Self-Determination and
Education Assistance Act, Pub. L. 93–
638, gave Indian tribes the authority to
contract with the Federal government to
operate programs serving their tribal
members and other eligible persons. The
Act was further amended by the

Technical Assistance Act and other
Acts, Pub. L. 98–250; Pub. L. 100–202;
Interior Appropriations Act for Fiscal
Year 1988, Pub. L. 100- 446; Indian Self-
Determination and Education
Assistance Act Amendments of 1988,
Pub. L. 100–472; Indian Reorganization
Act Amendments of 1988, Pub. L. 100–
581; miscellaneous Indian Law
Amendments, Pub. L. 101–301; Pub. L.
101–512; Indian Self-Determination and
Education Assistance Act Amendments
of 1990, Pub. L. 101–644; Pub. L. 102–
184; Pub. L. 103–138; Indian Self-
Determination Act Amendments of
1994, Pub. L. 103–413; and Pub. L. 103–
435. Of these, the most significant were
Pub. L. 100–472 (the 1988
Amendments) and Pub. L. 103–413 (the
1994 Amendments).

The 1988 Amendments substantially
revised the Act in order ‘‘to increase
tribal participation in the management
of Federal Indian programs and to help
ensure long-term financial stability for
tribally-run programs.’’ Senate Report
100–274 at 2. The 1988 Amendments
were also ‘‘intended to remove many of
the administrative and practical barriers
that seem to persist under the Indian-
Self-Determination Act.’’ Id. at 2. In
fashioning the amendments, Congress
directed that the two Departments
develop implementing regulations over
a 10-month period with the active
participation of tribes and tribal
organizations. In this regard, Congress
delegated to the Departments broad
legislative rulemaking authority.

Initially the two Departments worked
closely with Indian tribes and tribal
organizations to develop new
implementing regulations, culminating
in a joint compromise September 1990
draft regulation reflecting substantial
tribal input. Thereafter, however, the
two Departments continued work on the
draft regulation without any further
tribal input. The revised proposed
regulation was completed under the
previous administration, and the current
administration published the proposed
regulation (1994 NPRM) for public
comment on January 20, 1994, at 59 FR
3166. In so doing, the current
administration expressed its concern
over the absence of tribal participation
in the regulation drafting process in the
years following August 1990, and
invited tribes to review the 1994 NPRM
closely for possible revisions.

Tribal reaction to the January 1994
proposed regulation was extremely
critical. Tribes, tribal organizations, and
national Indian organizations criticized
both the content of the 1994 NPRM and
its length, running over 80 pages in the
Federal Register. To address tribal
concerns in revising the proposed

regulations into final form, the
Departments committed to establish a
Federal advisory committee that would
include at least 48 tribal representatives
from throughout the country, and be
jointly funded by the two Departments.

In the meantime, Congress renewed
its examination into the regulation
drafting process, and the extent to
which events since the 1988
amendments, including the lengthy and
controversial regulation development
process, justified revisiting the Act
anew. This Congressional review
eventually led to the October 1994
amendments. (Similar efforts by tribal
representatives to secure amendments to
the Act in response to the developing
regulations had been considered by
Congress in 1990 and 1992.)

The 1994 amendments
comprehensively revisit almost every
section of the original Act, including
amending the Act to override certain
provisions in the January 1994 NPRM.
Most importantly for this new NPRM,
the 1994 amendments also remove
Congress’ prior delegation to the
Departments of general legislative
rulemaking authority. Instead, the
Departments’ authority is strictly
limited to certain areas, a change
explained in the Senate report that
accompanied the final version of the
bill:

Section 105 of the bill addresses the
Secretaries’ authority to promulgate
interpretative regulations in carrying out the
mandates of the Act. It amends section 107
(a) and (b) of the Act by limiting the
delegated authorization of the Secretaries to
promulgate regulations. This action is a
direct result of the failure of the Secretaries
to respond promptly and appropriately to the
comprehensive amendments developed by
this committee six years ago.
* * * * *

Section 105(l) amends section 107(a) by
delegating to the Secretary the authority only
to promulgate implementing regulations in
certain limited subject matter areas. By and
large these areas correspond to the areas of
concern identified by the Departments in
testimony and in discussions. Beyond the
areas specified in subsection (a) * * * no
further delegated authority is conferred.

Sen. Rep. No. 103–374 at 14. For this
reason, the new rule covers
substantially fewer topics than the
January 1994 NPRM.

As specified by Congress, the new
rule is limited to regulations relating to
chapter 171 of title 28 of the United
States Code, commonly known as the
‘‘Federal Tort Claims Act;’’ the Contract
Disputes Act of 1978 (41 U.S.C. 601 et
seq.); declination and waiver
procedures; appeal procedures;
reassumption procedures; discretionary
grant procedures for grants awarded
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under section 103 of the Act; property
donation procedures arising under
section 105(f) of the Act; internal agency
procedures relating to the
implementation of this Act; retrocession
and tribal organization relinquishment
procedures; contract proposal contents;
conflicts of interest; construction;
programmatic reports and data
requirements; procurement standards;
property management standards; and
financial management standards. All but
three of these permitted regulatory
topics—discretionary grant procedures,
internal agency procedures, and tribal
organization relinquishment
procedures—are addressed in this rule.

The 1994 amendments also required
that, if the Departments elected to
promulgate regulations, the
Departments must use the notice and
comment procedures of the
Administrative Procedure Act, and must
promulgate the regulations as a single
set of regulations in title 25 of the Code
of Federal Regulations. Section
107(a)(2). Finally, the 1994 amendments
required that any regulations must be
developed with the direct participation
of tribal representatives using as a guide
the Negotiated Rulemaking Act of 1990.
This latter requirement is also explained
in the accompanying Senate Report:

To remain consistent with the original
intent of the Act and to ensure that the input
received from the tribes and tribal
organizations in the regulation drafting
process is not disregarded as has previously
been the case, section 107 also has been
amended by adding a new subsection (d),
requiring the Secretaries to employ the
negotiated rulemaking process.

Sen. Rep. No. 103–374 at 14. As a
result of the October 1994 amendments
and earlier initiatives previously
discussed, the Departments chartered a
negotiated rulemaking committee under
the Federal Advisory Committee Act.
The committee’s purpose was to
develop regulations that implement
amendments to the Act.

The advisory committee had 63
members. Forty-eight of these members
represented Indian tribes—two tribal
members from each BIA area and two
from each IHS area. Nine members were
from the Department of the Interior and
six members were from the Department
of Health and Human Services.
Additionally, four individuals from the
Federal Mediation and Conciliation
Service served as facilitators. The
committee was co-chaired by four tribal
representatives and two Federal
representatives. While the committee
was much larger than those usually
chartered under the Negotiated
Rulemaking Act, its larger size was
justified due to the diversity of tribal

interests and programs available for
contracting under the Act.

In order to complete the regulations
within the statutory timeframe, the
committee divided the areas subject to
regulation among six working groups.
The workgroups made
recommendations to the committee on
whether regulations in a particular area
were desirable. If the committee agreed
that regulations were desirable, the
workgroups developed options for draft
regulations. The workgroups presented
their options to the full committee,
where the committee discussed them
and eventually developed the proposed
regulations.

The first meeting of the committee
was in April of 1995. At that meeting,
the committee established six
workgroups, a meeting schedule, and a
protocol for deliberations. Between
April and September of 1995, the
committee met five times to discuss
draft regulations produced by the
workgroups. Each of these meetings
generally lasted three days.
Additionally, the workgroups met
several more times between April and
September to develop recommendations
for the committee to consider.

The policy of the Departments was,
whenever possible, to afford the public
an opportunity to participate in the
rulemaking process. All of the sessions
of the committee were announced in the
Federal Register and were open to the
public.

The Departments published draft
regulations in a Notice of Proposed
Rulemaking in the Federal Register on
January 24, 1996, at 61 FR 2038. (1996
NPRM) In the 1996 NPRM, the
Departments invited the public to
comment on the draft provisions. In
addition, the Departments outlined five
areas in which the Committee had not
yet reached consensus and asked for
public comments specifically
addressing those topics.

Ultimately, the Departments received
approximately 76 comments from
Indian tribes and tribal organizations,
addressing virtually every aspect of the
proposed regulation. The full committee
reconvened in Denver between April 29,
1996 and May 3, 1996 to review the
comments, to evaluate changes
suggested by the comments, and to
approve final regulatory language.

As a result of that meeting, the full
committee was able to transmit a report
to the Secretaries which included
consensus regulatory language on all but
four issues: internal agency procedures;
contract renewal proposals; conflicts of
interest; and construction management
services. Tribal and Federal
representatives prepared non-consensus

reports on these four issues, which were
submitted to the Secretaries for a
decision. One additional question arose,
pertaining to § 900.3(b)(11) of the
regulation, and that was also referred to
the Secretaries. On May 23, 1996 a
delegation of tribal representatives met
with the Chiefs of Staff of the two
departments to present the tribal view of
the unresolved issues. Decisions have
been made based upon the arguments
presented at that meeting, and the
regulation incorporates those decisions.

The Departments commend the ability
of the committee to cooperate and
develop a rule that addresses the
interests of the tribes and the Federal
agencies. This negotiated rulemaking
process has been a model for developing
successful Federal and tribal
partnerships in other endeavors. The
consensus process allowed for true
bilateral negotiations between the
Federal government and the tribes in the
best spirit of the government-to-
government relationship.

In developing regulatory language,
consensus was reached on the
regulations which follow under subparts
‘‘A’’ through ‘‘P’’. In addition, at the
request of tribal and Federal
representatives, the Secretaries agreed to
publish additional introductory
materials under subpart ‘‘A.’’

Summary of Regulations and
Comments Received

The narrative and discussion of
comments below is keyed to specific
subparts of the rule. Matters addressed
under the heading ‘‘Key Areas of
Disagreement’’ in the Notice of
Proposed Rulemaking are discussed
under the appropriate Subpart.

Subpart A—Policy

Summary of Subpart

This subpart contains key
congressional policies contained in the
Act and adds several Secretarial policies
that will guide the Secretaries’
implementation of the Act.

A number of comments recommended
that the statement that tribal records are
exempt from disclosure under the
Freedom of Information Act (§ 900.2(d))
be further explained to include annual
audit reports prepared by tribal
contractors and tribal records archived
by the Federal government. The
suggestion regarding archived tribal
records has been adopted. However,
section 7502(f) of the Single Audit Act
of 1984, 31 U.S.C. 7502(f), and OMB
Circular No. A–128, Audits of State and
Local Governments, subparagraph 13(e),
state that single audit reports shall be
available for public inspection within
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30 days after the completion of the
audit. Therefore, these audit reports are
available for public inspection.

Numerous comments expressed
concern over the nonapplicability of the
Privacy Act to tribal medical records, in
section 900.2(e). Although section
108(b) of the Act is binding in this
respect, Subpart C (§ 900.8) has been
amended to address the confidentiality
of medical records. Indian Tribes and
tribal organizations remain free to adopt
their own confidentiality procedures,
including procedures that are similar to
Privacy Act procedures.

A large number of comments urged
that the NPRM be amended to include
a Secretarial policy to interpret Federal
laws and regulations in a manner that
will facilitate the inclusion of programs
in contracts authorized by the Act. In
response to these comments, the
Committee has added the language in
Secretarial policy statement in
§ 900.3(b)(8). This policy is not intended
to limit in any manner the scope of
programs, functions, services or
activities that are contractible under
section 102(a)(1) of the Act.

Discussion of Comments
Several comments recommended that

various policy statements be clarified to
reflect the congressional policy that
funds for programs, services, functions
and activities are transferred to tribal
contractors when contracts are awarded
under the Act. These comments have
been adopted and appropriate changes
made to § 900.3(a)(4), § 900.3(b)(4) and
§ 900.3(b)(9).

One comment found the last two
words of § 900.3(a)(8) confusing due to
the inclusion of the words ‘‘as
appropriate.’’ In response, these words
have been deleted in the final rule.

Several comments recommended that
the phrase ‘‘and for which funds are
appropriated by Congress’’ be deleted
from the Secretarial policy statement set
forth in § 900.3(b)(1). The Committee
agreed and deleted this phrase in the
final rule.

The Committee revised 900.3(b)(7)
(referring to the scope of programs that
are contractible under the Act) to be
consistent with the new policy set forth
in 900.3(b)(8).

Several comments urged that
§ 900.d(b)(9) be amended to articulate
more clearly the Secretaries’ duty to
commence planning for the transfer of
programs to tribal operation
immediately upon receipt of a contract
proposal. In response to the comments,
§ 900.3(b)(9) has been revised.

A large number of comments urged
that the provision regarding Federal
program guidelines, manuals, or policy

directives set forth in § 900.5 of the
NPRM be revised to refer more generally
to any unpublished requirements. In
response to these comments, § 900.5 has
been revised in the final rule.

Some comments urged that language
be included to identify the inherent
Federal functions that cannot lawfully
be carried out by an Indian tribe or
tribal organization, and that therefore
may not be contracted under the Act.
The Committee did not adopt these
comments due to the subject-matter
limitations on its rulemaking authority
set forth in section 107(a)(1) of the Act.
Similarly, the Committee did not
address comments relating to the
appropriate uses of program income
generated under the Federal Medicare
and Medicaid programs.

One comment expressed concern
regarding the absence of clear
provisions for tribal participation in the
administration of Federal Indian
programs. No change was made as this
concern is already dealt with in
§ 900.3(a)(1).

One comment recommended that the
Secretary adopt a policy that Indian
tribes participate in the development of
the budgets of agencies other than the
Indian Health Service and the Bureau of
Indian Affairs. The Committee did not
adopt this proposal due to the subject-
matter limitation set forth in section
107(a)(1) of the Act, and the limitation
in section 106(I) of the Act regarding
tribal participation.

One comment urged that the
Secretarial policy regarding tribal
participation in budgetary matters set
forth in § 900.3(b)(6) be more clearly
articulated as a mandatory duty.
Nothing in the new regulation is
intended to change the Department’s
current consultation requirements.
Accordingly, no change was made in the
text of the regulation.

A few comments urged that the
phrase ‘‘for the benefit of Indians
because of their status as Indians’’ or the
phrase ‘‘for the benefit of Indians’’ be
further defined in the regulation. The
Committee rejected suggestions that the
concept of ‘‘contractibility’’ be further
explored in the regulations due to the
specific subject-matter limitations of
section 107(a)(1) of the Act.

Subpart B—Definitions

Summary of Subpart

Subpart B sets forth definitions for
key terms used in the balance of the
regulations. Terms unique to one
subpart are generally defined in that
subpart, rather than in subpart B.

Summary of Comments

In response to one comment regarding
the term ‘‘awarding official’’ the
definition has been revised and an
additional sentence added to make clear
that an ‘‘awarding official’’ need not
necessarily be a warranted contracting
officer. Who the awarding official is in
a particular situation will depend on to
whom the Secretary has delegated
authority to award the contract.

In response to comments regarding
the scope of Subpart C (which deals
with ‘‘initial contract proposals’’), the
term ‘‘initial contract proposal’’ has
been added as a new definition in the
final rule. The definition clarifies that
the requirements for an ‘‘initial contract
proposal’’ do not apply to other
proposals such as proposals to renew
contracts governing programs, services,
functions or activities that are already
under tribal operation.

In response to one comment regarding
the procedural aspects of reassumption,
the definition of ‘‘reassumption’’ has
been revised to refer the reader to the
notice and other procedures set forth in
Subpart P.

One comment requested that the term
‘‘Indian tribe’’ be revised. The
Committee rejected the comment in
favor of the definition of this term
already set forth in the statute and
repeated in § 900.6 of the final rule.

Two comments urged that the
Secretary add a new definition of the
term ‘‘consultation’’ to establish a
framework for this activity. The
Committee rejected this proposal as
beyond the scope of subjects which may
be regulated under section 107(a)(1) of
the Act. Similarly, the Committee
rejected requests that the regulations
include a definition of ‘‘trust
responsibility.’’

In the NPRM, the public was invited
to comment on the disagreement within
the Committee regarding the
development of internal agency
procedures. Specifically, as noted in 61
FR at 2039–2040, tribal representatives
on the Committee urged that internal
agency procedures be developed in
precisely the same fashion as other
regulations implementing the Indian
Self-Determination Act Amendments of
1994, through the use of the negotiated
rulemaking process. Federal
representatives on the Committee
supported instead a joint tribal and
Federal commitment to work together to
generate a procedural manual which
would promote the purposes underlying
the Act and facilitate contracting by
Indian tribes and tribal organizations.
The Federal committee members
proposed committing to a firm timeline
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within which to produce such a manual.
Further, the Federal Government
committed to ‘‘meaningful
consultation’’ throughout the manual
development process.

The Departments received many
comments from tribal representatives
addressing the issue of internal agency
procedures as a subject for negotiated
rulemaking. Those comments
consistently supported the tribal
proposal to include a Subpart in the
regulation concerning internal agency
procedures.

Many of the comments indicated a
belief that all internal agency
procedures under which Indian tribes
and tribal organizations exercise their
self-determination should be
promulgated by negotiated rulemaking.
Those comments cited sections 107 (a)
and (d) of the Act as authority for their
recommendation.

Tribal representatives also indicated a
concern that absent formal rulemaking,
Federal agencies might use internal
procedures to circumvent the policies
underlying the Act, thwarting the intent
to simplify the contracting process and
free Indian tribes from excessive Federal
control. Two comments suggested that
negotiating rulemaking procedures will
ensure that Federal agencies would be
bound to follow uniform procedures to
implement and interpret the Act and the
regulations.

Two other comments wanted the
regulation to state explicitly that the
Secretaries lack authority to interpret
the meaning or application of any
provision of the Act or the regulations.
Tribal representatives feared that a
myriad of letters containing policy
statements and correspondence
interpreting reporting requirements
would result if internal agency
procedures are not tied to formal
rulemaking.

In response to the Federal proposal as
detailed in the NPRM, several
comments stated that it would not be
acceptable to develop a manual in a
setting which is less formal and
structured than a negotiated rulemaking
committee. In addition, comments
objected that developing such a manual
after the publication of a final regulation
would violate the mandatory deadline
imposed on the Secretaries by Congress.

Several comments were suspicious of
the government’s commitment to seek
tribal consultation on internal agency
procedures. They stated that
consultation alone would be insufficient
to ensure that Indian tribes and tribal
organizations are accorded the full
benefits of the Act. Without full and
active participation, one comment
stated, Indian tribes would be in the

position of attempting to change
decisions made in advance by Federal
agencies.

The Departments agree to an
enhanced consultation process in
developing procedures that do not
involve resource allocation issues.
Features of this enhanced process could
include facilitation by professional
facilitators, consensus decision-making,
opportunity for comment by tribal
entities, and reporting of decisions to
the Secretaries. The Departments will
convene a meeting to begin this process
within sixty days of the regulations
becoming effective.

Subpart C—Contract Proposal Contents

Summary of Regulation

Subpart C contains provisions relating
to initial contract proposal contents. In
this area, the committee opted to have
minimal regulations. Subpart C consists
of a checklist of 13 items that must be
addressed in a proposal. In addition, the
regulation contains a provision relating
to the availability of technical assistance
to assist Indian tribes and tribal
organizations in preparing a contract
proposal, and a provision relating to the
identification of Federal property that
the tribe or tribal organization intends to
use during contract performance.

Summary of Comments

Several comments recommended
amending § 900.7 to permit the
Secretary to provide technical assistance
funding in addition to technical
assistance. To reflect the concerns the
two sentences were added at the end of
the section. The first sentence
authorizes the Secretary to make
technical assistance grants, and the
second authorizes an Indian tribe or
tribal organization to request
reimbursement of pre-award costs for
obtaining technical assistance under the
Act.

One comment recommended the
insertion of objective standards in
§ 900.7 to measure the authenticity of a
claim that technical assistance cannot
be provided due to the availability of
appropriations. This recommendation
was not adopted because the provision
that technical assistance be subject to
the availability of appropriations comes
directly from Section 103(d) of the Act.
In addition, it is clear that if qualified
agency personnel are available,
technical assistance will be provided to
prepare an initial contract proposal.

Several comments recommended
deleting the word ‘‘must’’ and inserting
the word ‘‘should’’ in the first sentence
of § 900.8. This recommendation was
not adopted because the proposal

requirements in this subsection
represent the minimum amount of
information required for the
Departments to approve a proposal.

Several comments generally objected
to § 900.8 on the grounds that it requires
the production of information that the
Federal Government has no right to
know, or that is in excess of statutory
requirements. Although some
modifications were made to § 900.8 in
response to comments, it is the
consensus of the Committee that the
information included in the final
version of § 900.8 is necessary to protect
Indian tribes or tribal organizations, or
because it is essential information
required by the Departments in order to
be able to review or decline a contract
proposal, to determine whether any of
the statutory declination criteria exist.

A number of comments expressed
concern that § 900.8(d) does not clearly
bar the Secretary from revising service
area boundaries over the objections of
tribes located in an established service
area. This recommendation was not
adopted because it is the intent of this
provision for the applicant to define the
service area. This specific provision was
debated at length by the Negotiated
Rulemaking Committee, and the
proposed regulatory provision in
§ 900.8(d) is the compromise agreed to
by consensus of the Committee.

In response to a comment, the words
‘‘an identification’’ were deleted from
§ 900.8(e), and replaced with the words
‘‘the name, title,’’ for clarification
purposes.

In response to a comment, the words
‘‘a description’’ were deleted from
§ 900.8(g)(3), and replaced with the
words ‘‘an identification’’ for
clarification purposes.

In response to a comment,
§ 900.8(g)(7) was amended to read
‘‘minimum staff qualifications proposed
by the Indian tribe or tribal
organization, if any’’ for clarification
purposes.

In response to several comments
objecting to the requirement in
§ 900.8(g)(4) that financial,
procurement, and property management
standards be included in the proposal,
reference to these standards was deleted
from this subsection, and a new
subsection (g)(8) was added to require a
statement that the Indian tribe or tribal
organization meet minimum
procurement, property, and financial
management standards set forth in
Subpart F, subject to waivers that may
have been granted under Subpart K.

In response to several comments
requesting that the words ‘‘tribal shares’’
be defined, § 900.8(h)(1) was modified
by removing these words and inserting
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‘‘the Indian tribe or tribal organization’s
share of funds.’’

In response to a comment,
§ 900.8(h)(2) was amended by including
the word ‘‘start-up’’ after the word ‘‘one-
time’’ to make this section consistent
with the Act.

Several comments objected to the use
of the word ‘‘budget’’ in § 900.8(h), and
to the level of detail required under this
subsection. This subsection was
redrafted to delete the word ‘‘budget’’
wherever it appears, and replace it with
‘‘amount of funds requested’’ or
‘‘funding request.’’ In addition,
§§ 900.8(h)(1) (i), (ii), and (iii) were
deleted.

In response to a comment that the
information sought in § 900.8(h)(5) was
unnecessary, this subsection was
redrafted for clarification purposes, and
the words ‘‘[a]t the option of the Indian
tribe or tribal organization’’ were added
at the beginning of the subsection.

A new subparagraph (m) was added to
§ 900.8 to provide that in its contract
proposal, an Indian tribe or tribal
organization must state that it will
implement procedures appropriate to
the program being contracted to assure
the confidentiality of information
relating to the financial affairs of
individual Indians obtained under a
proposed contract, and of medical
records, or as otherwise required by law.
While tribal comments objected to the
imposition of regulatory procedures on
confidentiality of personal financial
information, many comments were
received from Indian tribes indicating a
concern that the confidentiality of
personal medical records in the hands
of tribal contractors be preserved,
notwithstanding the opinion of DHHS
Office of General Counsel that the
Privacy Act does not apply to such
records. The provision for such an
assurance with respect to personal
financial information resulted from a
compromise in the Committee between
the Federal and tribal positions.

In response to a comment suggesting
that Indian tribes or tribal organizations
should receive a list of Federal property
used in carrying out programs to be
contracted, a new question and answer
were added immediately preceding
§ 900.10. In response to a comment, this
new section also includes a requirement
that the condition of the property be
described.

In response to a comment,
§ 900.11(a)(4) was modified to add the
words ‘‘real and personal’’ before the
word ‘‘property’’ for clarification
purposes.

Several comments requested
clarification regarding whether the
contract proposal becomes part of the

contract document. In response, a new
question and answer were added to
clarify that the contract proposal
becomes part of the final contract only
by mutual agreement of the parties.

Several comments suggested that
Subpart C be clarified to address what
is contractible and what is inherently
Federal and thus residual. The
Committee did not adopt the suggestion.
Federal agency decisions regarding
residual functions are subject to the
appeals process.

Subpart D—Review and Approval of
Contract Proposals

Summary of Regulation

Although this topic is part of the
declination process, it has been pulled
out for separate treatment to facilitate a
clearer understanding of the entire
contracting process. In this area, the
committee opted to have minimal
regulations. This subpart details what
the Secretary must do upon receiving a
contract proposal, the time frames
applicable to Secretarial review, how
the 90-day review period can be
extended, and what happens if a
proposal is not declined within the 90-
day period.

Summary of Comments

One comment indicated that the word
‘‘Secretary’’ in this Subpart does not
define where the proposal should
actually be submitted. Subpart B defines
the word ‘‘Secretary’’ to include either
Secretary or their delegates. It is clear
that a proposal should therefore be
submitted to the agency with
jurisdiction over the program to be
contracted, i.e., the Bureau of Indian
Affairs, the Indian Health Service, the
Bureau of Land Management, the
National Park Service, etc.

A comment suggested amending
§ 900.15(a) to require the Secretary to
return any proposal lacking the required
authorizing resolution(s) to the
applicant without further action. This
suggestion was not adopted because
§ 900.15(b) requires that the applicant
be notified of any missing information.
It should be clear, however, that Section
102(a)(2) of the Act only requires the
Secretary to consider a proposal if ‘‘so
authorized by an Indian tribe’’ pursuant
to the tribal resolution required under
Section 102(a)(1) of the Act. Therefore,
although technically outside of the
enumerated declination criteria in
Section 102(a)(2) of the Act, it is also
clear that the Act precludes the
approval of any proposal and award of
any self-determination contract absent
an authorizing tribal resolution.

Several comments requested that the
15-day timeframe in § 900.15 be cut to
10 days. This suggestion was not
adopted because 15 days are needed to
evaluate the application. The word
‘‘request’’ was added before the words
‘‘that the items’’ in this subsection for
clarification purposes, and in response
to several comments.

Several comments expressed concerns
with the failure of this Subpart to
specify what happens when a proposal
is approved. The comments
recommended addressing the award and
funding of the contract. In response to
these concerns, the question and the
answer in § 900.16 were amended to
reflect that the award of the contract
occurs upon approval of the proposal.
Also, the committee added the words
‘‘and add to the contract the full amount
of funds pursuant to § 106(a) of the Act’’
were added at the end of § 900.18. Also,
a new section was added to explain
what happens when a proposal is
approved.

One comment suggested adding a
provision in § 900.18 to provide that
costs incurred after the 90-day period be
deemed allowable costs under the
contract and be reimbursed. This
suggestion was not adopted because it is
beyond the scope of this Subpart.

A comment inquired whether the 90-
day period continues to run if the
Indian tribe is notified that there are
missing items, or whether the 90-day
period starts only when there is a
complete proposal. The regulation in
§ 900.15(b) requires the Secretary to
notify the applicant of any missing
items, and to request the applicant to
furnish these items within 15 days. If
the applicant fails to submit the missing
items altogether, the Secretary must
either approve or decline the proposal
that was received within 90 days of
receipt. Similarly, if the applicant
submits the missing items within the
15-day deadline, the 90-day period
continues to run from the time of receipt
of the original proposal.

Subpart E—Declination Procedures

Summary of Subpart
This subpart implements sections 102

(a)(2), (a)(4), (b) and (d) of the Act. It
restates the statutory grounds for
declining a contract proposal, clarifies
that a proposal cannot be declined
based on any objection that will be
overcome through the contract, and
details procedures applicable for partial
declinations. Subpart E also informs
Indian tribes and tribal organizations of
the requirements the Secretary must
follow when a declination finding is
made, contains provisions for technical
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assistance to Indian tribes and tribal
organizations to avoid a declination
finding, and to overcome stated
declination grounds after a declination
finding is made.

Summary of Comments
Several comments noted that the

proposed regulations fail to address the
continuation of mature contracts, and
recommended that this issue be
addressed. This recommendation was
not adopted because there is no
statutory authority to issue regulations
on the mature contract process. In
addition, the right to mature contracts is
addressed in Section 105(c)(1) of the Act
and in the Model Contract under
Section 108 of the Act. Continuation of
any contract is also addressed in
§ 900.32 of the final rule.

One comment recommended that
declination of construction contracts be
addressed in this Subpart. This
recommendation was not adopted
because this issue is addressed in
§ 900.123 of the final rule.

Several comments recommended a
further explanation of the criteria in
§ 900.22. These comments were not
adopted because it was decided not to
interpret the declination criteria in the
regulation, but to leave their
interpretation to case-by-case
adjudication.

One comment suggested adding an
applicant’s failure to submit the single
agency audit report and/or failure to
correct prior audit deficiencies as a
declination ground in § 900.22. This
comment was not adopted because there
is no statutory authority to add
declination criteria to those specified in
Section 102(a)(2) of the Act.

In response to a comment, the
reference to Section 106 of the Act in
§ 900.26 was replaced with a reference
to Section 102(a) of the Act.

There were numerous comments
objecting to the document disclosure
provisions in § 900.27 of NPRM (now
§ 900.29). In response to these
objections, § 900.27(a) was amended to
delete the words ‘‘when appropriate’’
and replace them with the words
‘‘within 20 days.’’ In addition,
§ 900.27(c) was deleted in its entirety.

Several comments requested that the
Secretary’s burden of proof when
declining a proposal in § 900.297(a) be
changed to ‘‘clear and convincing
evidence.’’ This recommendation was
not adopted because it is different from
the statutory burden of proof contained
in Section 102(a)(2) of the Act.

A comment requested that the
technical assistance to be provided in
§ 900.30 be clearly identified. This
recommendation was not adopted

because the type of technical assistance
required will vary with each proposal.
It is impossible to define generally the
type of technical assistance required for
all proposals.

Pursuant to several comments, the
word ‘‘substantively’’ was deleted from
two places in § 900.32, and replaced by
the word ‘‘substantially.’’

The Committee received several
comments regarding the ability of the
BIA and other agencies of the
Department of the Interior to review
contract renewal proposals for
declination issues, where the renewal
proposal is substantially similar to the
contract previously held by that Indian
tribe or tribal organization. In the past,
as a matter of practice, neither IHS nor
the BIA has reviewed contract renewal
proposals for declination issues.
Therefore, the Departments have agreed
that IHS and the BIA will not use the
declination process in contract renewals
where there is no material or significant
change to the contract. However, as no
past practice exists for the non-BIA
agencies within DOI, those agencies will
have discretion to use the declination
process in appropriate contract renewal
situations. The regulatory language of
§ 900.32 has been amended to reflect
this decision.

Subpart F—Standards for Tribal or
Tribal Organization Management
Systems

Summary of Subpart
Indian self-determination contracts

are unique agreements because, by
definition, they are not procurement
contracts, discretionary grants or
cooperative agreements. This means that
none of the usual procurement or grant
regulations apply to the management of
the Federal funds provided under these
contracts. The absence of established
guidelines presented a special challenge
to the committee to develop standards
which would assure appropriate
stewardship of the Federal funds and
other assets being transferred through
these contracts. Deliberations on this
issue led to the review of OMB Circular
A–102 and the Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments (the ‘‘Common
Rule’’). Although an Indian self-
determination contract is not a
discretionary grant, the Common Rule
provides certain government-to-
government management principles that
apply to discretionary Federal grants to
states, local governments, and Indian
tribes.

The Common Rule has two-tiered
management rules. On one tier, it

generally defers to state law and
regulations and accepts a state’s
management standards without
imposing more detailed requirements.
On the second tier, other local
governments and Indian tribes (which
vary greatly in size and structure) must
observe the Rule’s more detailed
standards for the management of
Federal grants.

In the interest of giving greater
recognition to the government-to-
government relationship which exists
between Indian tribes and the Federal
government, and to transfer greater
responsibility to Indian tribes
commensurate with their status, the
committee established standards
permitting the management of contract
resources in accordance with tribal
laws, regulations and procedures, just as
the Common Rule permits states to
manage Federal resources in accordance
with state laws and procedures. Systems
established by Indian tribes will govern
the administration of contracts provided
that they include the core management
principles or standards adopted from
the Common Rule which the committee
determined best meet the needs of
Indian tribes and tribal organizations.

Subpart F contains provisions relating
to the following management standards:
(1) Financial Management; (2)
Procurement Management and (3)
Property Management. In all of these
areas the advisory committee designed
minimal regulations that focus on the
minimum standards for the performance
of the three management systems used
by Indian tribes and tribal organizations
when carrying out self-determination
contracts.

The standards contained in this
subpart are designed to be the targets
which the Indian tribe and tribal
organization’s management systems
should be designed and implemented to
meet. The management systems
themselves are to be designed by the
Indian tribe or tribal organization.

Section 900.36 contains general
provisions which apply to all
management system standards
contained in this subpart. Subpart F
includes provisions that: (1) Identify the
management systems that are addressed;
(2) set forth the requirements imposed;
(3) limit the applicability of OMB
circulars; (4) provide that the Indian
tribe or tribal organization has the
option to impose these standards upon
subcontractors; (5) identify the
difference between a standard and a
system; and (6) specify when the
management standards and management
systems are evaluated.

Section § 900.44 contains the
standards for financial management



32488 Federal Register / Vol. 61, No. 122 / Monday, June 24, 1996 / Rules and Regulations

systems. Subpart F establishes the
minimum requirements for seven
elements including: (1) Financial
reports; (2) accounting records; (3)
internal control; (4) budget control; (5)
allowable costs; (6) source
documentation; and (7) cash
management.

Section 900.47 contains standards for
procurement management systems. This
subpart establishes the minimum
requirements for seven elements: (1) To
ensure that vendors and subcontractors
perform in accordance with the terms of
purchase orders or contracts; (2) to
require the Indian tribe or tribal
organization to maintain standards of
conduct for employees award contracts
to avoid any conflict of interest; (3) to
review proposed procurements to avoid
buying unnecessary or duplicative
items; (4) to provide full and open
competition, to the extent feasible in the
local area, subject to the Indian
preference and tribal preference
provisions of the Act; (5) to ensure that
procurement awards are made only to
entities that have the ability to perform
consistent with the terms of the award;
(6) to maintain records on significant
history of all major procurements; and
(7) to establish that the Indian tribe or
tribal organization is solely responsible
for processing and settling all
contractual and administrative issues
arising out of a procurement. In
addition, the regulation provides that
each Indian tribe or tribal organization
must establish its own small purchase
threshold and definition of ‘‘major
procurement transactions’’; establish
minimum requirements for subcontract
terms, and include a provision in its
subcontracts that addresses the
application of Federal laws, regulations
and executive orders to subcontractors.

Section 900.51 contains the minimum
requirements for property management
systems. Subpart F addresses the
standards for both Federally-titled
property and property titled to an
Indian tribe or tribal organization, with
differences based upon who possesses
title to the property. As a general rule
the requirements for property where the
Federal agency retains title are higher
than requirements for property where
the Indian tribe or tribal organization
holds the title. Subpart F addresses
elements including: (1) Property
inventories; (2) maintenance of
property; (3) differences in inventory
and control requirements for property
where the Federal agency retains title to
the property; and (4) the disposal
requirements for Federal property.

Summary of Comments

A comment requested that the rule
clarify the application of Office of
Management & Budget (OMB) Circulars
or portions of OMB Circulars that apply
to the operation of Indian Self-
Determination Act contracts.

Section 900.37 specifies that the only
OMB Circulars that apply to self-
determination contracts are those (1)
Incorporated the by Act, such as OMB
Circular A–128, ‘‘Audits of States and
Local Governments’’; (2) adopted by
these regulations; or (3) agreed to by the
Indian tribe or tribal organization
pursuant to negotiations with the
Secretary. In regard to these regulations,
§ 900.45(e) identifies the appropriate
OMB Circular Cost Principles that
should be used in determining the
propriety of contract costs.

One comment asked the Committee to
delete § 900.40(a) because it is
overreaching and exceeds statutory
requirements. This section was a
fundamental underpinning of the entire
Subpart. The negotiators agreed that the
regulations would include standards, to
be treated as minimum requirements,
for the administration of contracts. For
an initial contract proposal only,
Federal officials may review the
standards proposed by the Indian tribe
or tribal organization, to determine that
they meet or exceed these minimum
regulatory requirements. Indian tribes or
tribal organizations are responsible for
the implementation of administrative
systems that meet the standards and that
are subject to review in accordance with
the Single Agency Audit requirements
as provided in Section 5(f) of the Act.
In many respects, this dichotomy
between the standards and systems was
designed to acknowledge the unique
and special nature of self-determination
contacts (non-procurement
intergovernmental agreements) and a
shift in the regulatory emphasis from
the unnecessary and burdensome
review of systems to an emphasis on the
acceptance of fundamental guiding
management principles. This approach
is consistent with provisions in the Act
at Sections 5(b), 102(a)(2), 105 (a)(1) (2)
and (3) and 107(a)(1) and in the Model
Contract Section 108(b)(7)(c). For these
reasons no change was made in
§ 900.40.

It was suggested that the Committee
delete the words ‘‘or tribal organization’’
in § 900.42 from both the question and
the answer as this section applies only
to Indian tribes. The comment was
correct and the words have been
deleted.

The Committee was requested to
clarify the period of time that Indian

tribes and tribal organizations must
retain records of contract operations. A
new § 900.41 was created to address
these issues. That section specifies that
Indian tribes and tribal organizations
should keep: (1) Financial records for
three years from the date of the single
audit submission; (2) procurement
records for three years from the date of
final payment to the supplier; and (3)
property management records for three
years from the date of disposition,
replacement or transfer of the property.
In addition, records related to litigation,
audit exceptions and claims should be
retained until the action is completed.

One comment suggested that the
regulation provide for the Secretary to
obtain consistent and timely financial
information to respond to Congressional
inquiries and to otherwise support
budget justifications. Section 900.45(a)
was amended by adding a provision that
provides for the submission of a
Financial Status Report, SF 269A. The
frequency of submission of the SF 269A
remains the subject of negotiation
between the Indian tribe or tribal
organization and the Secretary. The
Department expect that the frequency
will not be less than once per year. This
change only affects how the information
is transmitted to the government and is
consistent with Section 5(f)(2) of the
Act.

The committee was asked to specify
which of the three Office of
Management and Budget Circulars
dealing with cost principles apply to a
tribal organization. In that regard, a
tribal organization could be a chartered
entity of a tribe, a non-profit
organization, and/or an educational
institution.

Section 900.45(e) has been amended
by revising the parenthetical statement
and including a chart to clarify the
application of the Office of Management
& Budget circulars. The parenthetical
statement makes clear that which
circular is applicable is negotiable with
the Secretary and that current
agreements concerning Office of
Management & Budget cost principles
need not be renegotiated.

The committee was asked to adopt
proposed clarifying language for
Subsection 900.45(g). The regulations
were amended to adopt the suggested
language that provides a more accurate
description of the standards for a cash
management component of financial
management systems.

One comment suggested adding the
following new language to § 900.45(h):

If an Indian tribe or tribal organization
contracts to assume a program, service,
function, or activity which includes a
physical trust asset or natural resource, the
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Indian tribe or tribal organization shall enter
upon its financial management system and
provide for an accurate, current, and
complete disclosure of the value of those
assets, provide for an accurate, current and
complete disclosure of funds by source and
application utilized to keep the physical trust
assets or natural resources in good repair and
maintenance; provide for an accurate,
current, and complete disclosure of any
increase or decrease in the valuation of the
asset; and provide for an accurate, current
and complete disclosure of any other costs,
function or activity which would improve,
increase, or cause devaluation or decrease in
the value of the physical trust asset or natural
resource as would be required to account for
any asset using generally accepted
accounting principles and standards.

The Committee did not include this
provision principally because it is
beyond the scope of these regulations.
Currently, the United States does not
track the values of natural resources (i.e.
national parks or Indian lands) in this
fashion. Therefore, no financial basis
exists to begin the process. The cost of
establishing the basis would undermine
and frustrate self-determination
contracting. While the proposal has
merits, it would not be possible to
implement it effectively until
appropriate guidance is issued on
valuation of Federal natural resources,
the United States enters the information
in its financial records, and funds are
made available to tribal governments to
cover the cost of implementation. In
regard to guidance, the Federal
Accounting Standards Advisory Board
has not issued any authoritative
instructions on the valuation of Federal
natural resources. This matter is
currently under consideration by the
Board.

Another comment asked the
Committee to revise § 900.46 to require
the Secretary to be held to a ‘‘strict
standard of compliance with the terms
of the contract and the annual funding
agreement.’’ Further, the comment
suggested deleting the words ‘‘In regard
to paragraph (g) of Sec. 900.44 [of the
NPRM]’’ and ‘‘based upon the payment
schedule provided for in.’’ The
Committee was asked to add ‘‘in strict
compliance with’’ for the last phrase
deleted. Section 900.46 was amended to
make this section of the regulations
consistent with the statute.

A comment recommended that
§ 900.48(c) be amended to include
provisions requiring ‘‘cost and price
analysis’’ in the procurement standards.
Subsection § 900.48(c) was amended by
adding the phrase ‘‘and ensure the
reasonableness of the price’’ at the end
of the subsection. This was done to
ensure that cost or price analysis be
considered in all procurements, but to

avoid the application of a full Federal
procurement-type cost or price analysis
since self-determination contracts are
not subject to the Federal Acquisition
Regulations (FARs). It is the
responsibility of the Indian tribe or
tribal organization to design a
procurement system based upon the
standards in Subpart F. The amendment
will require those systems to consider
the ‘‘reasonableness of price’’ when
making procurement purchases.

The Committee was asked to clarify
§ 900.50, including the provision of
further guidance about the application
of tribal law generally and the
application of Tribal Employment
Rights Ordinances (TERO) specifically.
§ 900.50 was substantially revised, to
make clear that subcontracts by an
Indian tribe or tribal organization may
require the subcontractor to comply
with certain provisions of the Act and
other Federal laws. The new language
informs subcontractors that they are
responsible for identifying and
complying with applicable Federal laws
and regulations. The section was further
amended to provide that, to the extent
the Secretary and the Indian tribe or
tribal organization identify and specify
laws and regulations that are applicable
to subcontracts in the negotiation of the
self- determination contract, those
identified and specified provisions will
then be included in subcontracts.

These regulations do not specifically
address the application of tribal law, but
establish minimum standards for the
operations of management systems.
Indian tribes may exercise discretion
and create higher standards by
operation or enactment of tribal law.
Similarly, an Indian tribe may seek a
waiver of a standard as noted in
§ 900.36 of the regulations. Nothing in
the regulations is designed to supersede
or suspend the operation of tribal law
that meets these standards. Further
nothing in the regulations affects the
operation of tribal law to activities not
paid for by self-determination contract
funds.

Sections 7(b) and (c) of the Act
authorize the application of Indian
Preference and Tribal Preference (TERO)
in the performance of a self-
determination contract. To the extent a
TERO ordinance is consistent with the
terms of Section 7(b) and (c) of the Act
it can be made applicable to
procurement subcontracts.

Property Management
The Committee was asked to define

‘‘sensitive property’’ in § 900.52, and as
a result, a definition of ‘‘sensitive
personal property’’ was inserted at
§ 900.52(b). That definition includes all

firearms and provides that the Indian
tribes and tribal organization are to
define such other personal property
‘‘that is subject to theft and pilferage.’’
Since the activities vary from contract to
contract to such a large extent, the
committee decided that a locally-created
definition best meets the needs of all
contractors.

One comment indicated § 900.60(b)
might require revision regarding the
authority of an Indian tribe or tribal
organization to dispose of Federal
property. The Committee revised
subsection (b) of § 900.60 by deleting all
of subsection (1), that previously
allowed for disposal if the Secretary
failed to respond to a disposal request.
As a result, if the Secretary fails to
respond to a request from an Indian
tribe or tribal organization within the
sixty day period, the Indian tribe or
tribal organization may return the
Federal property to the Secretary. The
Secretary is required to accept the
property and is required to reimburse
the contractor for all costs associated
with the transfer. This ensures that
Indian tribes and tribal organizations
have a process to dispose of unneeded
Federal property, and the
reimbursement of transfer costs should
provide the Secretary with an incentive
to respond in a timely fashion to
disposal requests.

The committee was asked to clarify
that the property disposal procedures in
§ 900.60 only apply to personal
property, because the answer to the
question uses the terms ‘‘personal
property’’ and ‘‘property.’’ Using the
term ‘‘property’’ which, by definition,
includes both real and personal
property, creates ambiguity about
application of the paragraph to the
disposal of real property.

Section 900.60 only applies to the
disposal of personal property. The
matter has been clarified through
editorial revision of the introductory
question, to read as follows: ‘‘How does
an Indian tribe or tribal organization
dispose of Federal personal property?’’

Subpart G—Programmatic Reports and
Data Requirements

Summary of Subpart
This brief subpart provides for the

negotiation of all reporting and data
requirements between the Indian tribe
or tribal organization and the Secretary.
Failure to reach an agreement on
specific reporting and data requirements
is subject to the declination process.
Although the Indian Health Service
proposes to develop a uniform data set,
that data set will only be used as a guide
for negotiation of specific requirements.
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Summary of Comments
One comment argued for the revision

of § 900.65, that provides for the
submission of programmatic reports and
data ‘‘to meet the needs of the
contracting parties.’’ The comment was
concerned that the section could be
used to force Federal minimum
reporting requirements upon Indian
tribes and tribal organizations despite
the provision in Section 5(f) of the Act
that make reporting the subject of
negotiations.

Section 900.65 has been amended to
address the comment. A new
introductory sentence was added that
makes clear that unless there is a
statutory requirement, these regulations
create no mandatory reporting
requirements. The negotiation of
reporting is to be responsive to the
needs of the parties and appropriate for
the purpose of the contract. This
provides the Indian tribe or tribal
organization, as well as the Secretary,
with guidance and limits for
negotiations. Furthermore, because of
the numerous comments made
concerning the § 900.65 provision,
‘‘meet the needs of the contracting
parties,’’ and the amendment noted
above, § 900.67 was also amended to
make it consistent with § 900.65 by
substituting, ‘‘which responds to the
needs of the contracting parties,’’ for
‘‘meets the needs of the contracting
parties’’.

The Committee was asked to clarify
grammar in § 900.68. The Committee
concluded that the word ‘‘for’’ was
inadvertently included in the first line
of § 900.68. The ‘‘for’’ has been and a
comma added between ‘‘set’’ and
‘‘applicable’’ in the first line. This
should eliminate the confusion.

Subpart H—Lease of Tribally-Owned
Buildings by the Secretary

Summary of Subpart
Section 105(l) of the Act authorizes

the Secretary to lease tribally-owned or
tribally-leased facilities and allows for
the definition of ‘‘other reasonable
expenses’’ to be determined by
regulation. This subpart provides a non-
exclusive list of cost elements that may
be included as allowable costs under a
lease between the Indian tribe or tribal
organization and the Secretary. It further
clarifies that except for ‘‘fair market
rental,’’ the same types of costs may be
recovered as direct or indirect charges
under a self-determination contract.

The Subpart was substantially revised
based upon comments received
following the NPRM. Please note that
two sections have been added, and
previous § 900.71 and § 900.72 have

now become § 900.73 and § 900.74
respectively.

Summary of Comments

Comments requested that the
Committee specify the type of account
and the guardian of the account for a
reserve for replacement of facilities
identified in § 900.70(c).

The final regulation adds two new
sections to accomplish this. New
§ 900.71 was added to set forth the type
of account as a ‘‘special revenue fund’’
or a ‘‘capital project fund.’’ New
§ 900.72 was also added to provide that
the Indian tribe or tribal organization is
the guardian of the fund. It permits fund
investments in a manner consistent with
the laws, regulations and policies of the
Indian tribe or tribal organization,
subject to lease terms and the self-
determination contract.

The Committee was asked to add
landscaping costs to those items of cost
included in § 900.70(e)(1–16). No such
addition was made as the Committee
believed that such costs were included
in either subsection (8) or subsection
(16) of § 900.70(e).

Likewise, another comment suggested
adding profit to those matters listed in
§ 900.70(e). In the Committee’s view, a
lease based upon fair market value
provides for the recovery of profit,
adjusted as appropriate, based upon the
Federal Share (if any) of acquisition or
construction. Therefore, no change was
made to this provision.

The committee was asked to identify
the source of funds for these lease
payments. The source of funds is a
subject of negotiation between the
parties to a self-determination contract.

Subpart I—Property Donation
Procedures

Summary of Subpart

This subpart establishes procedures to
implement section 105(f) of the Act.
Section 900.85 provides a statement of
the purpose of the subpart and explains
that while the Secretary has discretion
in the donation of excess and surplus
property, ‘‘maximum’’ consideration
must be given to an Indian tribe or tribal
organization’s request.

This subpart also contains a provision
for the Secretary to elect to reacquire
property under specific conditions. It
clarifies that certain property is eligible
for operation and maintenance funding,
as well as for replacement funding on
the same basis as if title to the property
were held by the United States.

Section 900.87 provides for the
transfer of property used in connection
with a self-determination contract. It
provides slightly different procedures

for personal property versus real
property furnished before the effective
date of the 1994 amendments and
another procedure for property
furnished after the enactment of the
1994 amendments.

Sections 900.91 and 900.92 address
§ 105(f)(2)(A) of the Act, which provides
that a tribal contractor automatically
takes title to property acquired with
contract funds unless an election is
made not to do so. It also addresses the
process for requesting that real property
be placed ‘‘in trust.’’

Section 900.97 addresses BIA and IHS
excess property donation while
§ 900.102 addresses excess or surplus
property from other Agencies.

Summary of Comments
The committee was asked to clarify

this Subpart as it is confusing and
generally repetitive. The Subpart
addresses the methodology that
provides property to Indian tribes and
tribal organizations pursuant to the
Indian Self-Determination Act. Because
there are several classes of property,
with varying rights and mechanisms,
the Subpart must address each
separately. In order to reduce confusion,
the final regulations provide more
uniformity depending on the property
type.

It was suggested that the Committee
restore the language that was initially
adopted by the Committee, but not
included, in § 900.86. The language
change in the NPRM accommodates the
use of ‘‘plain English’’ and was not
intended to change the manner in which
the Secretary exercised discretion. The
Committee has reinstated the originally-
approved version by striking the words
‘‘give maximum weight’’ and
substituting ‘‘exercise discretion in a
way that gives maximum effect’’
following the word ‘‘will’’ in the first
line of the answer in § 900.86. A similar
amendment can be found at § 900.97(a).

To ensure clarity, several comments
requested that the regulation specify as
to whether property is real property or
personal property in given instances.
The Committee has used the word
‘‘property’’ in these regulations to mean
both real and personal property except
where not applicable to one or the other
type of property. If either the words
‘‘real’’ or ‘‘personal’’ modify ‘‘property’’
that provision is limited to that type of
property.

The committee was asked to change
the incorrect reference to 41 CFR 101–
47, 202.2(b)(10) in §§ 900.87 (b)(2) and
(c)(2). The miscitation has been
corrected.

In addition, the committee was asked
to delete the terms ‘‘justify and certify’’
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in § 900.86 as well as § 900.97 and
§ 900.104 because these terms frustrate
the statutory intent and limit access to
property needed to carry out self-
determination contracts. The Committee
amended the above-noted sections and
substituted ‘‘state how’’ or ‘‘statement of
how’’ for the ‘‘justify and certify’’
provision. This was done to make clear
that what is needed is a concise, simple
statement of how the subject property is
‘‘appropriate for use for a purpose of
which a self-determination contract is
authorized under the Act,’’ the statutory
language. The Committee expects that
the deletion of the terms ‘‘justify or
certify’’ makes it clear that no detailed
submission will be required by the
Secretary or his designee.

Comments requested revision in the
process described in § 900.87 pertaining
to property that was made available
before or after October 25, 1994. The
Committee has chosen not to make
changes, as the October 25, 1994 date is
the result of the 1994 Amendments to
the Act. That date is the effective date
of Public Law 103–413. Those
amendments provided at Section 105 of
the Act that Indian tribes or tribal
organizations could take title to
government-furnished property used in
performance of the contract property
unless the Indian tribe or tribal
organization preferred the Secretary to
retain title. Prior to October 25, 1994,
title to such property remained with the
Secretary.

This provision allows an Indian tribe
or tribal organization to receive title to
government-furnished property put in
use prior to October 25, 1994. In part,
that allows Indian tribes or tribal
organizations greater flexibility with the
Property Management standards in
Subpart F above. For these, reasons no
further changes were made in § 900.87.

One comment suggested that the
regulation clarify the references to the
value of property subject to
reacquisition or acquisition by the
Secretary at the time of retrocession,
reassumption, termination or expiration
of the contract. Among the concerns
expressed were the value at the time of
reacquisition, whether it was
acquisition or reacquisition, the lack of
consideration of depreciation, and the
use of property by multiple contracts
when only one or a portion of one
contract triggers this issue. These
comments relate to Sections 900.89,
900.93, and 900.100, all of which
address this issue depending upon the
class of property.

The Committee took action to make
uniform sections 900.89, 900.93, and
900.100. These new sections all contain
an additional subsection that addresses

the issue of property used in multiple
contracts. This new subsection provides
that the Secretary and contractor shall
negotiate an ‘‘acceptable arrangement’’
for continued sharing and the title to the
property.

In order to address current value (at
the time of retrocession, etc.) the section
was revised to ‘‘current fair market’’ and
another clause was added, ‘‘less the cost
of improvements borne by the Indian
tribe or tribal organization.’’ This was
done so that where an Indian tribe or
tribal organization has made
improvements to a piece of property, the
value of the improvements is factored
into arriving at the $5,000 value
threshold. The Committee also reviewed
the depreciation questions but
concluded that the current fair market
value approach would adequately take
these factors into consideration.
Moreover, since services would be
provided to Indian beneficiaries by the
Secretary, the best approach with the
reacquired property was current fair
market value.

In regard to § 900.93, one comment
proposed a change to the question by
substituting ‘‘reacquire’’ for ‘‘acquire.’’
Upon review the Committee concluded
that ‘‘acquire’’ was the correct term
because this section addresses
contractor-purchased property. In that
instance, the Secretary has never had
title and ‘‘acquire’’ is the proper term.

The revisions to the above-noted
sections have also been incorporated
into Subpart P of the regulations. No
further comments will be discussed in
this preamble on Sections 900.89,
900.93, or 900.100 since the operative
provisions are now uniform.

With regard to Sections 900.96 and
900.103, several comments asked when
the Secretary will notify Indian tribes
and tribal organizations about the
availability of excess BIA and IHS
personal property and GSA excess and
surplus property. Suggestions of
quarterly or semi-annually were made.
At both § 900.96 and § 900.103 the term
‘‘not less than annually’’ has been
added. This creates a minimum
requirement that the Secretary must
meet yet allows for more frequent
notices.

Some comments asked the Committee
to provide further instruction in
§ 900.97(b) relating to multiple requests
by contractors the same excess or
surplus property.

The Committee revised these
subsections to clarify what will occur in
that situation. In regard to personal
property, the request first received by
the Secretary will have precedence. If
the requests are received by the
Secretary on the same date, the

requestor with the lowest transportation
costs will prevail.

A technical amendment was made to
§ 900.97(c) by changing ‘‘piece of real
property’’ to ‘‘parcel of real property.’’

The committee was asked to delete
the reference to the Federal Property
Management Regulation, 41 CFR
Chapter 101, as that reference had at
§ 900.104(b) the potential to incorporate
an entirely different set of regulations,
not consistent with the Act. The
references to the Federal Property
Management Regulation (FPMR) and 41
CFR Chapter 101 were deleted and
‘‘Section 900.86 of this Subpart’’ was
substituted. The Committee made this
revision to reflect that these regulations
are unique to self-determination
contracts and to avoid any conflict
between these regulations and the
FPMR.

Several comments were made
concerning the need for the Secretary to
act expeditiously to acquire excess or
surplus government property when the
property is frozen by the Indian tribe or
tribal organization, in § 900.104(c). The
Committee revised subsection (c) of
§ 900.104 by harmonizing the several
suggestions.

Several comments called for
clarification of § 900.107 by explaining
which type of property remains eligible
for replacement funding. The
Committee changed the question in
§ 900.107 and deleted ‘‘Yes’’ from the
answer. This makes clear that
government-furnished property,
contractor-purchased property and
excess BIA and IHS property are eligible
for replacement funding consistent with
Section 105(f) of the Act. Only excess or
surplus government property from other
agencies is not eligible for such
replacement.

Subpart J—Construction Contracts

Summary of Subpart

Subpart J addresses the process by
which an Indian tribe or tribal
organization may contract for
construction activities or portions
thereof. The subpart is written to inform
readers of the breadth and scope of
construction contracting activities
conducted by the Departments, and
provides opportunities for Indian tribes
or tribal organizations to choose the
degree to which they wish to participate
in those activities. The subpart provides
for extensive cooperation and sharing of
information between the Departments
and an Indian tribe or tribal
organization throughout the
construction process. The subpart
provides for different construction
contracting methods, such as award of
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contracts through subpart J, award of
contracts through section 108 of the Act,
and award of grants in lieu of contracts
depending on the degree of Federal
involvement and the phase(s) of
construction activities for which the
Indian tribe or tribal organization seeks
to contract.

The construction process is described
in phases, starting with a preplanning
phase, followed by a planning phase, a
design phase, and a construction phase.
Provisions are included so an Indian
tribe or tribal organization can seek a
contract through section 108 of the Act
for the planning phase and for
construction management services. It is
not required that these functions be
pursued through a section 108 contract:
if the Indian tribe or tribal organization
so elects, these activities can be part of
a subpart J contract.

Definitions are provided that are
specific to this subpart and this subpart
establishes new procedures to facilitate
tribal contracting, through such
measures as tribal notification and other
provisions.

The subpart promotes the exploration
of alternative contracting methods, and
eliminates the applicability of the
Federal acquisition regulations except
as may be mutually agreed to by the
parties.

The subpart describes the process for
negotiating a construction contract,
including the process for arriving at a
fair and reasonable price, and details the
process for resolving disagreements in
the contracting process. The subpart
also sets forth minimum requirements
for contract proposals, and details the
respective roles of tribes and the
Secretary.

The subpart promotes tribal flexibility
in several areas, including through
periodic payments at least quarterly,
and the payment of contingency funds
to be administered by the tribal
contractor.

Summary of Comments

Approximately 185 comments were
received from non-governmental
representatives, most of these from
Nations and tribes rather than
individuals. This preamble reflects the
committee response to each comment in
a section-by-section format. References
to no action being taken by the
Committee indicate that no change was
made to the regulation.

Several comments proposed that the
phrase ‘‘or real property’’ be added after
‘‘Federal facilities.’’ The comments were
adopted to ensure that related
construction work was covered under
Subpart J. The new phrase adds ‘‘and/

or other related work’’ after
‘‘demolition.’’

Eight comments argued that
supportive administrative functions
should be specifically recognized as
contractible in the language of
§ 900.111. The Committee decided that
the language was adequate as published.
One comment proposed adding ‘‘or
tribal organization authorized’’ after
‘‘tribe.’’ This comment was adopted.

One comment proposed to add a bid
award phase. The comment was not
adopted because it is presently included
in the individual phases described in
the regulation. Three comments stated
that tribal involvement was not
included in the site selection process.
Site selection was adopted and inserted
into subsection 900.112(a)(2) and (3).
One comment proposed to add
‘‘assessment and’’ after ‘‘initial’’ at
§ 900.112(a)(1) and ‘‘associated
activities’’ after ‘‘assessments’’ at
§ 900.112(b)(2). Both comments were
adopted.

Several comments stated that
§ 900.113(b) implies that Indian tribes
and tribal organizations will always
subcontract with a consultant rather
than using tribal employees to perform
certain functions. This was not the
intent of the proposed regulation. The
Committee adopted the proposed
language: ‘‘An Indian tribe or tribal
organization’s employee or construction
management services consultant
(typically an engineer or architect)
performs such activities as:’’ and struck
‘‘The construction management services
consultant (typically an engineer or
architect) assists and advises the Indian
tribe or tribal organizations in such
activities as.’’

Five comments suggested that the
phrase ‘‘and real property’’ should be
included at § 900.113(c) after ‘‘Buildings
and Facilities.’’ The committee took no
action on these comments.

Three comments stated that the
critical distinction between construction
contracts and section 108 model
agreements are the requirements which
apply to each. The committee took no
action on this comment.

One comment stated that
§ 900.115(b)(1) should be clarified to
indicate that the term ‘‘Act’’ refers to the
Office of Federal Procurement Policy
Act. The comment was adopted and the
work ‘‘such’’ was deleted and the word
‘‘that’’ was inserted.

Nine comments suggested that cost
reimbursement contracts should also
allocate the risk. The Committee took no
action. One comment suggested
replacing ‘‘fixed-price’’ with
‘‘negotiated.’’ The Committee adopted
‘‘negotiated’’ and inserted it before

‘‘fixed-price’’ in both the question and
response.

Two comments stated that subsection
900.117(a)(2) treats the consequences of
the Secretary’s failure to act in a way
that is very unfavorable to Indian tribes
and, therefore, against the policy of the
Self-Determination Act. The comments
argued that the Secretary’s failure to act
should render the POR accepted rather
than rejected. The Committee did not
agree on this change. Three comments
stated that this section should contain
standards or other objective criteria
against which the POR will be reviewed.
The Committee concluded that these
criteria will be negotiated between the
parties and identified in the contract.
One comment suggested revising the
timeframes contained in the subsection
to accommodate a shorter construction
period due to weather concerns. The
Committee decided to add a subsection
at the end of Subpart J to address this
issue.

Seven comments argued that
construction management services may
be performed by tribal employees. The
Committee adopted the language ‘‘and/
or tribal or tribal organization
employees’’ after ‘‘consultants.’’

The Committee received two
comments on subsection 900.120. The
first urged that the 30-day time period
be reduced to 14 days. The Committee
did not agree with this change. The
second comment recommended
inserting the word ‘‘shall’’ in place of
‘‘will’’ and inserting ‘‘By registered mail
with return receipt in order to document
mailing after notify.’’ This language was
adopted.

The Committee received eight
comments on subsection 900.121 of the
NPRM. Six suggested inserting the word
‘‘each’’ before the word ‘‘phase,’’
requiring the Secretary to notify Indian
tribes and tribal organizations before
each phase. One comment proposed
adding the following language: ‘‘Failure
of the tribe or tribal organization to
notify the Secretary within 45 days after
receiving Secretarial notice described in
§ 900.120 shall not serve as a bar to the
applicant tribe or tribal organization
from contracting for the desired
project.’’ Although the proposed
language accurately reflects a
Comptroller General’s Opinion, the
Committee did not agree to this
addition. To resolve the impasse, the
Committee struck subsection 900.121 in
its entirety.

Eight comments suggested adding
language to § 900.121 to clarify who will
be solicited and how. The committee
took no action on these suggestions.

Three comments stated that section
105(m) of the Act establishes a
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negotiation process to be invoked at the
tribes’ option, and section 105(m)
language should be reflected in
subsection 900.122 rather than imposing
a mandatory process that may not be
applicable in all situations. The
regulation will be interpreted
consistently with the applicable
statutory provisions. The reference ‘‘in
accordance with section 900.121(a)’’
was stricken since § 900.121 was in its
entirety. One comment suggested
changing ‘‘will’’ to ‘‘shall’’ after
‘‘Secretary’’ in § 900.122(a). This change
was adopted.

Eight comments stated that the
language of this section should be
changed to mirror the requirements
found at § 900.29. The Committee took
no action on these comments. One
comment suggested adding ‘‘and
provide all documents relied on in
making the declination decision’’ at
§ 900.123(b)(1) after the words ‘‘in
writing.’’ The Committee agreed to this
language with the addition after the
word ‘‘decision’’ of ‘‘within 20 days of
such decision.’’ The Committee did not
agree to the proposed addition of
subsection 900.124(b)(1)(I): ‘‘The
Secretary shall be barred from relying
on any and all such documents which
are not provided in any defense of this
declination decision.’’ The regulation
therefore does not address what the
Secretary may or may not rely upon,
leaving such matters for decision by
administrative bodies or the courts.

Three comments on § 900.124 stated
that the requirements for grants are not
clear. The Committee took no action.

Five comments raised the issue of the
applicability of the Contract Work
Hours Act. The Committee agreed that
the applicability of the Contract Work
Hours Act and other laws is adequately
addressed in § 900.125(d). Accordingly,
the reference to the Contract Work
Hours Act at § 900.125(c)(4) was
deleted.

One comment stated that
§ 900.125(c)(1) requires the contract to
state that the tribal contractor will not
alter title to real property ‘‘without
permission and instructions from the
awarding Agency’’ and is, therefore,
inconsistent with section 105(f) of the
Act, which states that title to property
furnished by the Federal government for
a contracted program ‘‘shall, unless
otherwise requested by the tribe or tribal
organization, vest in the appropriate
tribe or tribal organization.’’ The
Committee adopted ‘‘elects not to take
title (pursuant to Subpart I) to Federal
property used in carrying out the
contract’’ at § 900.125(c)(1) after the
word ‘‘organization.’’ The Committee
also struck the language ‘‘proposes to

use Federal property in carrying out the
contract.’’

One comment stated that ‘‘engineers’’
should be deleted at § 900.126(a)(1) and
§ 900.130(c)(1) because the Act does not
require the use of licensed engineers,
only architects. The comment was
adopted and the word ‘‘engineers’’ was
deleted from those sections.

One comment suggested that
§ 900.125(a)(8) be expanded to include
the following language after the word
‘‘manuals’’: ‘‘and the Secretary shall
accept tribal proposals for alternatives
which are consistent with or exceed
Federal guidelines or manuals
applicable to construction programs.’’
The Committee adopted this language.

One comment stated that
§ 900.125(b)(8) was overreaching and
required production of information that
the Federal government had no
legitimate need to know. The Committee
compromised by agreeing to strike the
language as written and to substitute the
following: ‘‘(8) Identify if the tribe or
tribal organization has a CMS contract
related to this project,’’ and added after
the word ‘‘section’’ at § 900.125(b)(4)
‘‘and minimum staff qualifications
proposed by the tribe or tribal
organization, if any.’’

One comment proposed adding
language at § 900.125(d) which would
include tribal laws, ordinances and
resolutions. The Committee agreed and
added the sentence ‘‘The parties will
make a good faith effort to identify tribal
laws, ordinances and resolutions which
may affect either party in the
performance of the contract.’’

Three comments questioned the
applicability of § 900.126 to cost
reimbursement, fixed-price and non-
construction contract construction
activities. The Committee took no
action.

Ten comments proposed changes to
the provision on contingency funds.
Four suggested the following language:
‘‘the amount of the contingency
provided shall be 10 percent of the
contingency funds, whichever is
greater.’’ Two comments proposed that
100 percent of the available contingency
should be open for negotiation and one
comment advocated that 100 percent of
the available contingency should be
included in the contract. The comments
proposed alternative language: ‘‘* * *
allow all of the contingency funds to be
transferred to the tribe unless the
government could show proof as to why
such funds should not be transferred.’’
The Committee compromised on the
following language: ‘‘The amount of the
contingency provided shall be 3 percent
of activities being contracted or 50
percent of the available contingency

funds, whichever is greater.’’
Additionally, the following sentence
was added to address concerns
regarding funding: ‘‘In the event
provision of required contingency funds
will cause the project to exceed
available project funds, the discrepancy
shall be reconciled in accordance with
§ 900.129(e).’’

One comment objected to the term
‘‘contract budget,’’ and urged the
language be changed to ‘‘funding
proposal.’’ The Committee took no
action, and noted that the present
language was written to accommodate
redistribution of funds within the
budget.

One comment stated that the ‘‘fair and
reasonable’’ language at § 900.127(a)
‘‘gives too much discretion to
government officials to determine what
is fair and reasonable.’’ The Committee
adopted the reference to § 900.129 at the
end of § 900.127(a).

Three comments raised the question
of the applicability of § 900.128 to cost
reimbursement, fixed-price, and non-
construction contract construction
activities. The Committee took no action
on this concern, but to clarify changes
made at § 900.127(e)(8), the following
language at § 900.128(d)(3): ‘‘including
but not limited to contingency.’’

Seven comments stated that
§ 900.129(e)(1) should be amended to
reflect that only the amount in excess of
the available amount may be declined.
The Committee decided not to make the
recommended change, but did adopt the
following language after the word ‘‘Act’’
at § 900.129(e)(1): ‘‘or, if the contract has
been awarded, dispute the matter under
the Contract Disputes Act.’’

One comment urged that
§ 900.129(e)(2)(i) ‘‘should be modified to
expressly authorize the parties to jointly
agree on a lump-sum advance payment
to generate earned interest, in order to
bridge the gap between a fair and
reasonable price and the amount
available to the Secretary.’’ The
Committee added the phrase ‘‘advance
payments in accordance with section
900.132’’ at § 900.129(e)(2)(i) after
‘‘contingency funds.’’

Three comments raised the
applicability of § 900.129 to cost
reimbursement, fixed-price, and non-
construction contract construction
activities. The Committee took no
action.

Five comments stated that architect
and engineer services were appropriate
at the design phase (§ 900.130(b)(1)) but
not required at the construction phase
and should be deleted. One comment
addressed the language requiring
licensed engineers at §§ 900.130(b)(1)
and (c)(1). The Committee struck ‘‘and
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engineers’’ in both places, and inserted
the word ‘‘as’’ before ‘‘needed.’’

Three comments stated that language
at § 900.130(c)(5) should be changed to
read: ‘‘The tribe or tribal organization
may not issue a change order which is
outside the general scope of work
defined in the contract or which
exceeds the contract budget including
contingency funds without Secretarial
approval.’’ The Committee took no
action.

One comment argued that the timing
of the independent cost estimate should
be clarified to facilitate negotiations.
The Committee took no action.

Three comments raised the
applicability of § 900.130 to cost-
reimbursement, fixed-price and non-
construction contract construction
activities. The Committee took no
action.

One comment proposed that
§ 900.130(b)(5) should delete the
Secretarial approval and substitute
‘‘review and provide written
comments.’’ In compromise, the
Committee adopted language which
allows for Secretarial review and
written comments on the project plans
and specifications only at the concept
phase, the schematic (or preliminary
design) phase, the design development
phase, and the final construction
documents phase, and Secretarial
approval of the project plans and
specifications for general compliance
with contract requirements only at the
schematic (or preliminary design) phase
and the final construction documents
phase, or as otherwise negotiated.

One comment proposed replacing the
word ‘‘shall’’ at § 900.130(b)(8) with
‘‘may,’’ and striking the last sentence
requiring production of copies of
contracts and subcontracts. In
compromise, the Committee struck the
following language: ‘‘of contracts and
major subcontracts and modifications
* * * and A/E service deliverables.’’ At
the end of the first sentence of
§ 900.130(b)(8) the Committee adopted
the following language: ‘‘including but
not limited to descriptions of contracts,
major subcontracts and modifications
implemented during the report period
and A/E service deliverables.’’

The Committee struck the following
language at § 900.130(c)(7)(ii): ‘‘of
change orders, contracts and major
subcontracts’’ and inserted at
§ 900.130(c)(8) ‘‘contracts, major
subcontracts, modifications.’’

One comment argued that § 900.130(e)
should require the Secretary to act
‘‘within 30 days or as negotiated
between and agreed to by the parties.’’
Another comment suggested that the
word ‘‘sufficient’’ replace ‘‘additional’’

before’’funds are awarded.’’ The
Committee took no action on the first
comment and adopted the word
‘‘sufficient’’ in addition to, rather than
in lieu of, ‘‘additional.’’

Six comments urged that
§ 900.131(b)(7) be rewritten as follows:
‘‘The tribe or tribal organization may not
issue a change order which is outside
the general scope of work defined in the
contract or which exceeds the contract
budget including contingency funds
without Secretarial approval.’’ The
Committee took no action.

Eight comments recommended the
deletion of § 900.131(b)(11)(i)(A), stating
that this section takes authority from an
Indian tribe when the tribe is acting as
the contracting officer for its
subcontracts. The Committee took no
action.

Eight comments suggested that
overhead costs should be included at
§ 900.131(b)(11)(i)(D)(iii). The
Committee adopted the language
‘‘including but not limited to overhead
costs’’ before ‘‘reasonable costs.’’

One comment stated that the
Secretary’s role under § 900.131
generally should be substantially
narrower. Specifically, the comment
stated:

The Secretary should not have final
approval authority over planning documents
once a contract is set for planning activities,
the Secretary should not retain final approval
authority for general compliance with
contract requirements, and the Secretary
should not be able to decline acceptance of
the constructed building or facility. The
Secretary should instead be limited to
monitoring contract performance and to
invoking such remedies as may be available
to the Secretary under the Contract Disputes
Act or under other provisions of the Self-
Determination Act.

The Committee adopted compromise
language on this issue at § 900.130(b)(5).

One comment stated that the
independent cost estimate described at
§ 900.131(b)4) is a fully contractible
function and the report should be
shared with both parties. The
Committee took no action on this
comment.

One comment urged that
§ 900.131(b)(11)(i)(B) is unacceptable
because it allows the Secretary
subjective discretion to determine what
is ‘‘materially non-compliant work,’’
The Committee took no action on this
comment.

Three comments questioned the
applicability of § 900.131 to cost-
reimbursement, fixed-price and non-
construction contract construction
activities. The Committee took no action
on those comments.

One comment proposed eliminating
the Secretarial approval function at

§ 900.131(b)(1) and inserting the word
‘‘maximum’’ before the words ‘‘tribal
participation.’’ The Committee adopted
the word ‘‘comment’’ before ‘‘and
approval functions’’ and ‘‘full’’ before
‘‘tribal participation.’’ The Committee
also adopted the words ‘‘in writing’’
with regard to Secretarial notification of
any concerns or issues that may lead to
disapproval and the words ‘‘and
documents’’ after ‘‘relevant
information.’’ The Committee struck the
language ‘‘accommodate tribal
recommendations’’ and inserted
‘‘resolve all issues and concerns of the
tribe or tribal organization’’ after the
words ‘‘good faith effort to.’’ The
Committee added ‘‘appropriate’’ before
the word ‘‘Secretary’’ at § 900.131(b)(2).

One comment proposed changing
§ 900.131(b)(4) to read ‘‘Secretary may
rely on the Indian tribe’s or tribal
organization’s cost estimate or the
Secretary may’’ obtain an independent
government cost estimate that is derived
from the final project plans and
specifications, striking the balance of
the sentence. The Committee adopted
this comment and, after ‘‘tribal
organization,’’ added the following:
‘‘and shall provide all supporting
documentation of the independent cost
estimate to the tribe or tribal
organization within the 90-day time
limit.’’

One comment proposed to strike
‘‘approve’’ at § 900.131(b)(5) and insert
‘‘provide written comments.’’ The
Committee adopted the following
language after ‘‘the Secretary shall have
the authority to review’’: ‘‘for general
compliance with the contract
requirements and provide written
comments on,’’ and struck ‘‘approve for
general compliance with contract
requirements.’’ After ‘‘final construction
documents phase,’’ the Committee also
added ‘‘and approve for general
compliance with contract requirements
the project plans specifications only at
the schematic phase and final
construction documents phase.’’

One comment argued that
§ 900.131(b)(9) be deleted and the
following substituted: ‘‘The Secretary
shall be limited to the number of on-site
monitoring visits negotiated between
and agreed upon by the parties.’’ The
Committee achieved consensus by
striking ‘‘retains the right to’’ and
inserting ‘‘may’’ after ‘‘the Secretary.’’

In response to a comment regarding
§ 900.131(b)(1)(iii), the Committee
inserted ‘‘including but not limited to
overhead costs.’’

One comment proposed an additional
subsection at § 900.131(b)(13)(vi) to
read: ‘‘The Indian tribe or tribal
organization shall be compensated for
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reasonable costs incurred due to
termination of the contract.’’ The
Committee adopted this comment.

One comment proposed adding ‘‘No
further approval or justifying
documentation by the contractor shall
be required before expenditure of
funds’’ to § 900.134. The Committee
adopted this suggestion.

Two additional subsections to
Subpart J were adopted by the
Committee. One responds to tribal
concerns regarding the short period of
actual time available to engage in
construction activities where weather is
an issue. The second clarifies that tribal
employment rights ordinances do apply
to construction contracts and
subcontracts.

The Committees received comments
urging both approval and rejection of
Subpart J as proposed. The Committee
only considered comments which
addressed a specific subsection and/or
proposed language.

Construction management services:
Of the comments received regarding the
proposed rule for construction activities
under Public Law 93–638, many were
directed towards the definition of
Construction Management Services
(CMS) and Construction Project
Management (CPM) contained as part of
the rule. Indeed, one comment,
representative of several Indian tribes,
‘‘. . . objects to the excessively narrow
definition of construction management
services (§ 900.113(b)) in a fashion
which unlawfully defeats the tribal right
to contract for management services
through an ordinary self-determination
contract, contrary to section 4(m) of the
Act.’’ CMS is a management process for
construction projects that in some
instances can provide for project
delivery. Several comments feel that the
activities described in the definition of
CPM should be considered CMS
activities. The distinction is important
in that the statute provides that self-
determination contracts for CMS can be
through the Section 108 Model
Agreement and not through a self-
determination construction contract
(Subpart J) as the regulations require for
conduct of CPM activities.

The statute does not provide a
definition for CMS and efforts to
develop a definition dominated
Committee discussion through the
regulation process. At the start of the
negotiation process, discussion departed
upon a path that quickly stalled in a
quagmire of divided opinion as to the
role, both appropriate and statutorily
permissible, available to the Federal
government in self-determination
contracts involving construction.
However, at no point was there any

dispute between tribal or Federal
representatives that a tribe can contract
for all management functions of a
construction contract. The dispute
regarding this issue revolves around the
contracting vehicle utilized—a self-
determination contract versus a Section
108 Model Agreement—and not the
contractibility of management functions.
Consistent with the Federal argument
for limited Federal involvement in
construction projects was an
unwavering view that a Model
Agreement, invoked through provision
CMS, could not be used to circumvent
other provisions of the statute dealing
with construction.

To move forward, the Committee set
aside initial efforts to define roles and
involvement, and instead focused on
describing processes through which
tribes could pursue construction
activities. From these scenarios, much
discussion ensued and the roles of each
party developed. Through these efforts,
the regulations evolved in a manner that
provides for Indian tribes or tribal
organizations to contract for a spectrum
of responsibilities, ranging from
oversight of Federal efforts to tribal
responsibility for all aspects of the
construction process, through multiple
options of contracting methods. From
the standpoint of the tribal
representatives that actively and
consistently participated throughout the
negotiation process, the practical effect
of the CMS definition is negligible
towards the overall goal of increasing
tribal control of the contracting process.
The limit of the Federal involvement, as
described in § 900.132 of the regulation,
is a direct reflection of efforts to
describe reasonable points of Federal
involvement. Both tribal and Federal
representatives of the Committee
charged with developing the regulations
agree that the end result reflects a
lessening Federal involvement in and an
increase of tribal control of the
construction process through 638
contracting.

However, Federal and tribal
committee members did not reach
consensus on the definition of CMS.
Tribal and federal representatives
included this issue in their non-
consensus reports. The tribal non-
consensus position sought to eliminate
the definition of ‘‘construction project
management’’ and include a less
restrictive definition of ‘‘construction
management services’’ with conforming
changes to the balance of Subpart J.
Tribal representatives are of the view
that these definitions inappropriately
limit the scope of construction
management activities which should be
contractible outside Subpart J. They are

further of the view that the precise
contours of ‘‘construction management
services’’ should be worked out on a
case-by-case basis as tribes engage in
negotiations with particular agencies
over specific construction projects.
Accordingly, the Departments did not
change the definition of CPM.

While the Departments have given
careful consideration to the views of the
tribal representatives on this issue, they
cannot accept the tribal proposal. The
Departments are persuaded that, as a
legal matter, the Act treats construction
contracts governed by Subpart J
differently from contracts for other
activities which may be contracted
using the model agreement in section
108 of the Act. The two definitions
allow contracting under a section 108
model, agreement for certain
administrative support, coordination,
and monitoring activities. However,
construction project design and
construction activities (including day-
to-day on site project management and
administration) are appropriately
contracted under Subpart J. Although
the tribal representatives are of a
different legal view, we believe that
expanding the definition of
‘‘construction management services’’ so
that construction projects may be
conducted under a section 108
construction management agreement
circumvents the statutory requirements
for a construction contract between the
government and the Indian tribe or
tribal organization.

Subpart K—Waiver Procedures

Summary of Subpart
This subpart implements section

107(e) of the Act, which authorizes the
Secretary to make exceptions to the
regulations promulgated to implement
the Act or to waive such regulations
under certain circumstances. Section
107(e) of the Act provides that in
reviewing waiver requests, the Secretary
shall follow the time line, findings,
assistance, hearing, and appeal
procedures set forth in section 102 of
the Act. Subpart K explains how an
Indian tribe or tribal organization
applies for a waiver, how the waiver
request is processed, the applicable
timeframes for approval or declination
of waiver requests, and whether
technical assistance is available. In
addition, subpart K restates the
declination criteria of section 102 of the
Act, which apply to waiver requests,
and specifies that a denial of a waiver
request is appealable under subpart L of
these regulations. Finally, subpart K
implements section 107(b) of the Act by
providing a process for a determination
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by the Secretary that a law or regulation
has been superseded by the provisions
of the Indian Self-Determination Act, as
amended.

Summary of Comments
Several comments indicated that the

scope of Subpart K was unclear. Some
argued that the scope should be
narrowed to authorizing only waivers
under Part 900, while others argued that
it should be expanded to include other
regulations as well. The language in
§ 900.140 has been redrafted to clarify
that the statutory waiver authority in
Section 107(e) of the Act is limited to
regulations under this Part. It should be
noted that the Secretary of the Interior
has the reserved authority to waive
other regulations in 25 CFR if permitted
by law. See 25 CFR 1.2.

One comment asked whether the
Secretary can delegate his or her
authority to waive regulations to lower
administrative levels. The Secretary
does have such authority, but has not
chosen to exercise it.

One comment recommended a
modifying of the last sentence of
§ 900.143 to require a ‘‘clear and
convincing’’ burden of proof on the
Secretary where a waiver request is
denied. This recommendation was
rejected because it is different from the
statutory burden of proof in Section
102(a)(2) of the Act.

One comment objected that the 90-
day period in § 900.143 was too long,
and recommended shortening it to 30
days. This recommendation was
rejected because it is contrary to the 90-
day time frame in Section 102(a)(2) of
the Act. Section 107(e) of the Act
specifically provides that the timeline in
Section 102 of the Act applies to the
review of waiver requests.

One comment asked whether waivers
can be granted even if they are against
the law. Although such a clarification is
unnecessary in this regulation, the
Secretary is not authorized to waive any
provision of the Act that may be restated
in these regulations.

One comment stated that § 900.146
should be amended to allow Indian
tribes or tribal organizations the
discretion to draw on expertise from
other tribes and/or tribal organizations
to meet their needs. To address this
concern, § 900.146 was amended to
cross-reference the provision of
technical assistance under § 900.7.

One comment recommended the
inclusion of an additional paragraph in
§ 900.148 requiring the Secretary to
attach a list of all applicable Federal
requirements to each contract. This
suggestion was not adopted because any
addition to the contract must be by

mutual agreement of the parties
pursuant to Section 108 of the Act.

The Office of Management and Budget
(OMB) expressed concern about
recognition of its ultimate responsibility
for the approval of waivers of any
principles contained in OMB cost
circulars. Therefore, in reviewing
waivers of any cost principles, OMB
requests that the Secretary consult with
OMB prior to approving any requests
under Subpart K.

Subpart L—Appeals

Summary of Subpart
The advisory committee decided to

develop substantive regulations
governing appeals of pre-award
decisions by Federal officials. This
subpart does not govern appeals of post-
award decisions subject to the Contract
Disputes Act, since the provisions
governing disputes under a contract can
be found in subpart N of these
regulations. Subpart L implements
sections 102(b), 102(e), and 109 of the
Act, as well as various other provisions
requiring the Secretary to provide an
administrative appeals process when
making certain decisions under the Act.
It provides a road map to the appeals
process for Indian tribes and tribal
organizations.

The regulation is divided in two parts:
the first part concerns appeals from
decisions relating to declination of a
proposal, an amendment of a proposal,
or a program redesign; non-emergency
reassumption decisions; decisions to
refuse to waive regulations under
section 107(e) of the Act; disagreements
over reporting requirements; decisions
relating to mature status conversions;
decisions relating to a request that a law
or regulation has been superseded by
the Act; and a catchall provision
relating to any other preaward
decisions, except Freedom of
Information Act appeals and decisions
relating to the award of discretionary
grants under section 103 of the Act. The
second part concerns decisions relating
to emergency reassumptions under
section 109 of the Act and decisions
relating to suspension, withholding, or
delay of payments under section 106(l)
of the Act.

Subpart L allows for an informal
conference to avoid more time-
consuming and costly formal hearings,
but delineates the appeal process
available to Indian tribes and tribal
organizations that are either unhappy
with the results of the informal
conference or who choose to bypass the
informal process altogether. Subpart L
also states that an Indian tribe or tribal
organization may go directly to Federal

district court rather than exhaust the
administrative appeal process under
this regulation.

Under the regulation, all appeals must
be filed with the Interior Board of
Indian Appeals. Hearings on the record
are conducted by an Administrative
Law Judge of the Department of the
Interior’s Office of Hearings and
Appeals, Hearings Division, who
renders a recommended decision.
Objections to this recommended
decision may be filed either with the
Interior Board of Indian Appeals, if the
case relates to a Department of the
Interior decision, or with the Secretary
for Health and Human Services, if the
case relates to the Department of Health
and Human Services.

The second part contains similar
provisions concerning emergency
reassumption and suspension decisions,
but these decisions are treated
separately because of the statutory
requirement that a hearing on the record
be held within ten days of the
Secretary’s notice of his or her intent to
rescind and reassume a program
immediately, or a notice of intent to
suspend, withhold, or delay payment
under a contract.

Summary of Comments
Several comments noted that the

words ‘‘you’’ and ‘‘your’’ appear
throughout this Subpart, rather than the
words ‘‘Indian tribe’’ and ‘‘tribal
organization.’’ Where appropriate, the
words ‘‘you’’ and ‘‘your’’ have been
replaced throughout this Subpart.

Pursuant to several comments,
§ 900.150 was amended by adding a
new paragraph (j) subjecting decisions
relating to requests for determination
that a law or regulation has been
superseded by the Act to the appeal
procedures under this Subpart.

One comment objected to having IHS
appeals go to the Interior Board of
Indian Appeals (IBIA). This
recommendation was not adopted
because to have all appeals heard by a
single administrative appeals body so
that the Act and these regulations are
uniformly interpreted by both
Departments.

One comment recommended that
Indian tribes should be required to go
through the administrative appeal
process before going to Federal district
court. This recommendation was not
adopted because Section 110 of the Act
specifically authorizes direct access to
Federal courts.

One comment recommended that
there be a mandatory completion time of
six months from the time an Indian tribe
or tribal organization files a notice of
appeal to the time for a final decision
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from the IBIA. This recommendation
was not adopted because there is no
way for the IBIA to anticipate when all
briefings, discovery extensions, and
settlement discussions will be
concluded. Flexibility needs to be
maintained during this process. The
regulation already includes time frames
for the IBIA to render decisions once all
required filings have been made. See,
e.g., § 900.167 and § 900.174.

One comment recommended
enlarging the 30-day period in § 900.152
to 90 days. This recommendation was
not adopted because § 900.159 already
provides for an extension of time.

Several comments requested that
§ 900.152 be clarified to provide that
Indian tribes may appeal decisions
made by agencies of DHHS besides the
IHS. This recommendation was
adopted, and the question in § 900.152
was amended to reflect this
clarification.

One comment suggested that
§ 900.155(b) be redrafted to define the
words ‘‘adequate representation’’ and
suggested that the section be redrafted
so that the costs of the appeal are
chargeable either to the contract, if the
tribe prevails on the appeal, or to the
tribe if the appeal is unsuccessful. These
recommendations were not adopted.
Federal agencies reserve the rights to
determine what is adequate
representation in specific cases. To force
tribes to repay the expense of appeals
either through a charge to the contract
or through tribal funds would be unjust
and would discourage appeals which
are well taken.

Many comments objected to a
provision in § 900.152 and § 900.156
which provides that ‘‘the IBIA will
determine whether you are entitled to a
hearing.’’ This sentence was deleted
from these two sections. As pointed out
in many comments, the standards
governing these decisions are set forth
in § 900.160.

Several comments objected to the
certification requirement in § 900.158(d)
because it is not a statutory requirement
of the Act, and conflicts with the
government-to-government relationship
between tribes and U.S. Government.
This recommendation was not adopted.
The certification requirements here are
the same as in courts and other
administrative appeal forums. The
purpose of the requirement is simply to
ensure that the deciding official has
been informed that his/her decision has
been appealed, and that the IBIA be
informed of this notification. It is not
intended to be a burdensome
requirement, but merely a certification
that is obtained for information
purposes.

Pursuant to a comment, the words
‘‘good reason’’ in § 900.159 were
changed to the words ‘‘valid reason.’’

One comment recommended deletion
of § 900.159 because any request for an
extension should be made within the
30-day time frame in § 900.158. This
recommendation was not adopted
because, although a matter of
considerable debate during the
Committee’s negotiations, it was agreed
that there could be extenuating
circumstances that could prevent a
Indian tribe or tribal organization from
filing its notice of appeal within the 30-
day time frame in § 900.158.

One comment sought clarification of
what happens if the IBIA determines not
to grant an extension. If the IBIA
determines that the appellant does not
have a valid reason to extend the
deadline, and the tribe disagrees with
this determination, it can appeal that
decision to Federal District Court
pursuant to Section 110 of the Act.

Section 900.160(a) was restructured
into two sentences for clarification
purposes. The second sentence of
§ 900.160 now begins with the words
‘‘[i]f so.

One comment recommended
changing the 15-day time frame in
§ 900.161(b) to a longer period. This
recommendation was not adopted
because it is the Committee’s belief that
the time frame is adequate to hold a pre-
hearing conference.

Several comments suggested that
§ 900.163 be amended to impose a clear
and convincing evidence burden of
proof on the Secretary. This
recommendation was rejected because it
is different from the statutory burden of
proof in Section 102(a)(2) of the Act.

Several comments recommended
rewriting the question in § 900.163 to
include all appealable issues. This
recommendation was not adopted
because the burden of proof is on the
appellant to show by a preponderance
of the evidence that the agency erred for
issues under appeals in §§ 900.150(h),
(i), and (j). This is consistent with the
usual Administrative Procedure Act
standard.

One comment objected to the agency
which is one of the parties to the appeal
making the final decision in § 900.167.
The regulatory provision is consistent
with the Act. Section 102(e)(2) of the
Act provides that any decision which
represents final agency action shall be
made ‘‘by an official of the Department
who holds a position at a higher
organizational level within the
Department * * * than the agency
* * * in which the decision was made’’
or by an administrative judge.

Several comments noted that Subpart
L does not address the statutory right of
Indian tribes to recover attorney fees
under the Equal Access to Justice Act
(EAJA). In response to these comments,
a new section was added at the end of
Subpart L clarifying that EAJA applies
to administrative appeals under this
Subpart, and cross-referencing the
appropriate EAJA regulations.

Subpart M—Federal Tort Claims Act
Coverage

Summary of Subpart

Coverage of the Federal Tort Claims
Act (FTCA) has been extended to Indian
tribes, tribal organizations and Indian
contractors carrying out contracts,
grants, and cooperative agreements
under the Act. This subpart explains
which tort claims are covered by the
FTCA and which tort claims are not
covered by the FTCA, for both medical
and non-medical related claims. It also
provides for tribal assistance in giving
notice of tort claims to the Federal
agency involved, and in providing
assistance during the administrative
claim or litigation process.

Summary of Comments

Two comments stated that there
should be no distinction between
medical-related and non-medical-
related functions under self-
determination contracts for purposes of
FTCA coverage, defense or payment.
This comment was rejected because the
medical provisions have a unique
history grounded in the Public Health
Service Act, and in Section 102(d) of the
Act.

Several comments expressed concern
that the proposed regulations lacked
guidance regarding insurance. Insurance
is beyond the scope of FTCA authority
for these regulations.

Several comments stated that portions
of this Subpart reflect a fundamental
misunderstanding of the scope of the
Federal government’s obligation to
defend and indemnify tribal contractors
for non-tort claims and claims outside
the contract. Another set of comments
requested that § 900.183 be amended to
explain that an Indian tribe or tribal
organization may not be sued for claims
beyond the scope of the FTCA arising
out of the performance of self-
determination contacts. In amending
§ 900.183, the Committee determined to
narrow the scope of the regulation
strictly to the remedial FTCA provisions
of section 102(d) of the Act and section
314 of Public Law 101–512, as required
by section 107(a)(1) of the Act. The
Committee therefore chose not to
address the extent to which Indian
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tribes or tribal organizations are
protected from suits on other claims,
which is beyond the scope of these
regulations.

One comment recommended that
‘‘Indian contractor,’’ as defined in
§ 900.181(a), should be expanded to
include non-medical services as well as
medical services. Although the Eighth
Circuit Court of Appeals (see FGS
Constructors, Inc. v. Carlow, 64 F.3d
1230) has interpreted this provision as
applying only to health programs,
§ 900.181(a)(3) was added to reflect the
desire of some Indian tribes to continue
disputing the scope of this term.

One comment recommended deleting
§ 900.181(b) since ‘‘contract’’ is defined
elsewhere. The comment was adopted.

One comment suggested clarifying
§ 900.183(a) by stating with specificity
which tort claims are barred. The
comment was adopted and this section
was changed.

One comment recommended
§ 900.183(b) be amended by adding a
new subsection including activities
performed by an employee which are
outside of the scope of employment.
The comment was adopted.

One comment asked what law will be
used to implement breach of contract
claims and whether tribal contractors
are subject to Federal employment
statutes. The comment was rejected
because this subject is beyond the scope
of regulatory authority under section
107(a)(1) of the Act.

One comment questioned the
reference to violations of the U.S.
Constitution in § 900.183(b)(4). The
provision was deleted. As sovereigns
pre-existing the Constitution, Indian
tribes have historically been regarded as
unconstrained by those constitutional
provisions framed specifically as
limitations on Federal and state
authority. See Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 56 (1978). To the
extent applicable, 28 U.S.C. 2679(b)(2)
continues to be relevant.

Several comments asked whether
tribal law applied to tort claims. No
change was made because state law
applies to the determination of liability
for tort claims under the FTCA.

One comment suggested amending
§ 900.188(c)(7) to add ‘‘including
Federal employees assigned to the
contractor,’’ after the word
‘‘employees.’’ The comment was
adopted and the sentence re-written.

Two comments recommended that the
notice requirements of 28 U.S.C. 2679(c)
be referenced in § 900.188(b). Also, one
comment suggested adding the same
notice provision to § 900.203. The
comments were adopted.

One comment recommended
synchronizing § 900.206 with § 900.192
so that the list of employees covered for
non-medical-related claims is the same
as for medical-related claims. The
comment was adopted.

Subpart N—Post-Award Contract
Disputes

Summary of Subpart

Under section 110(d) of the Act, the
Contract Disputes Act (CDA) applies to
post-award contract claims. This
subpart explains when a CDA claim can
be filed, the contents of a claim, and
where to file the claim. It also explains
the difference in the handling of claims
over $100,000 and those less than that
amount.

Summary of Comments

Several comments recommended that
language from the withdrawn 1994
NPRM regarding the application of the
Equal Access to Justice Act be
incorporated into the Subpart. The
comments were adopted by adding
§ 900.216(c).

Several comments recommended
adding paragraph 900.805(k) from the
withdrawn 1994 NPRM regarding using
accounting principles as ‘‘guides’’ rather
‘‘rigid measures’’ in IBCA appeals. The
comments were adopted and a new
section was added.

One comment was concerned that
§ 900.217 was silent regarding the Tribal
Court system alternative for alternative
disputes resolution. A change was made
in § 900.217(b) to adopt this
recommendation. Two comments
indicated that § 900.217(b) needs to add
the right of the tribe, if it desires, to file
in Federal District Court or the Court of
Federal Claims. This concern is already
addressed in § 900.222.

Several comments recommended that
§ 900.220(b) be revised to read:
‘‘supporting documents or data are
accurate and complete to the best of the
Indian tribe or tribal organization’s
knowledge and belief.’’ The comments
were adopted.

Two comments recommended that
§ 900.224 be amended so that delay of
the awarding official in making a final
decision should be treated as though the
claim were approved, rather than
denied. These comments were rejected
because the existing language is
statutory.

Several comments recommended
adding the following language to
§ 900.227: ‘‘If a decision is withdrawn
and a new decision acceptable to the
contractor is not issued, the contractor
may proceed with the appeal based on
the new decision or, if no new decision

is issued, proceed under § 900.224.’’
The comments were adopted and a new
§ 900.227(c) was added.

One comment expressed concern that
§ 900.230(a) requires an Indian tribe to
keep performing its contract in spite of
the possibility that the claim being
appealed represents crucial operating
funds from the contact. This is
addressed by the limitation of cost
clause of the model contract.

Subpart O—Conflicts of Interest

Summary of Subpart

Section 900.231 defines an
organizational conflict of interest, and
§ 900.233 defines personal conflicts of
interest which could affect self-
determination contracts. The balance of
the subpart advises Indian tribes what
must be done in the event a conflict
arises. The subpart also provides that
Indian tribes may elect to negotiate
specific conflicts provisions on a
contract-by-contract basis.

Summary of Comments

The area of conflict of interests—
where an Indian tribe or tribal
organization’s and/or their employees’
administrations of a self-determination
contract affecting allottees and others
could be impaired by financial bias—
raises difficult questions for DOI,
including the proper balance between
the Federal-tribal government-to-
government relationship and the
Secretary’s mandated trust
responsibility. Additional issues
include the degree of monitoring
required for conflicts, if any, where the
United States contracts with Indian
tribes to perform duties that directly
affect the statutory rights of third
parties. In attempting to reconcile these
difficult questions, the DOI has opted
for an approach that seeks to minimize
intrusion and burden to Indian tribes
and tribal organizations, yet provides for
a degree of accountability where
conflicts arise.

The Committee reached consensus on
a personal conflict of interest provision
in the procurement management
standards in Subpart F. The Federal
committee members believed this
section should be supplemented by a
regulation addressing conflicts of the
Indian tribe or tribal organization itself
and conflicts of individual employees
involved in trust resource management.
These regulations appear in Subpart O
of the final regulation and only apply to
contracts awarded by the DOI.

Several comments on the NPRM
noted that no provision on conflicts of
interest has previously been adopted in
the 20 years of contracting trust
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programs. The need to address the
conflicts issue in some form has become
more apparent as the DOI’s experience
with 638 contracts has increased.

Some comments assert that excellent
tribal track records make it clear that no
federal regulation is necessary. Several
other comments state that the NPRM
proposal suggests that in the absence of
regulation Indian tribes will engage in
fraudulent actions. The DOI does not
contend that there is a widespread
problem of unmitigated conflicts of
interest. Rather it is adopting the rule in
recognition of its responsibility as
trustee to ensure that in a trust
relationship, the acts of its agents are in
accordance with high fiduciary
standards. Therefore, the rule is
intended to protect trust beneficiaries.
Because the regulation only requires an
Indian tribe or tribal organization to
provide notice in the case of an
organizational conflicts of interest,
compliance should not be burdensome.

Several comments stated that any
potential conflict between a tribe and
allottees is no different than any other
relationship between a government and
its citizens, where a government uses its
own employees to value private land to
be condemned for government
purposes. Several other comments state
the NPRM’s ‘‘organizational conflict’’
proposal was vague and nonsensical
since the United States retains a
residual component (such as lease
approval or taking fee land into trust
status) which gives the DOI ample
opportunity to protect the interests of
the United States. A related comment
stated that this proposal appeared to
pass on to Indian tribes the costs of the
federal government’s continuing
responsibilities as trustee, constituting
an unauthorized failure to perform non-
delegable functions.

The final regulations do address
organizational conflicts, because there is
a significant difference between the
obligation of a trustee to a beneficiary
and that of a government to a citizen. In
response to these comments, the DOI
significantly altered the organizational
conflicts regulation from the NPRM.
First, the final regulation clearly states
that it only applies when the contract
affects the interests of allottees, trust
resources or statutory obligations to
third parties. Second, the Indian tribe or
tribal organization is only required to
provide notice to the federal
government when such a situation
arises, that is not already covered in
their 638 contract.

Several Indian tribes commented that
Federal regulations must not dictate
internal tribal operations in the area of
personal conflicts of interest. Some of

them acknowledge that the federal
proposal would not be particularly
burdensome, but state that it is
inconsistent with the federal policy of
Indian self-determination.

The personal conflict of interest
provisions are narrowly drawn to cover
only trust programs. While there is a
strong federal policy of Indian self-
determination, there is also a strong
federal policy of strict adherence to the
trust responsibilities arising from treaty
and statute. The self-determination
statute does not sever the fiduciary
relationship between the United States
and Indian trust beneficiaries. For this
reason the ethical standards involved
are not solely an internal tribal concern.

One comment recommended reliance
on tribal codes, supplemented by
negotiated contract provisions, to
protect against personal conflicts of
interest. The comment analogized the
federal proposal to unsatisfactory past
experiences with BIA ‘‘model codes.’’

The rule accommodates tribal codes
and negotiated contract provisions, that
the Department agrees would be the
ideal manner in which to address
conflicts. However it also provides a
rule to apply in the absence of tribal
code or contract terms that adequately
protect trust beneficiaries from conflicts
of interest.

Several comments agree that
regulations should address the problem
of conflicts of interest arising from
familial relations, organizational
relations where elected officials also
serve in programmatic capacities, and
financial relations. These comments
suggest that Indian tribes be authorized
to employ their own written codes of
standards of conducts. Until the
Secretary approves such codes, the
comments suggest terms that should
apply that draw upon standards
applicable to federal employees and
other government contractors.

The Department agrees that
regulations are needed and has provided
in § 900.236 that it will negotiate
conflicts provisions in contracts, to
displace these regulations if there is
agreement to provide equivalent
protection to these regulations. The
Department’s regulations focus solely on
financial interests, and not familial and
organizational relations, believing that
the latter is more susceptible to internal
tribal regulation. Because of concerns
about tribal sovereignty, the final
regulation does not require
Departmental approval of tribal codes,
except as agreed to in individual
contract negotiations.

Some comments described the
proposal in the NPRM as presenting
micro-management opportunities for

federal agency personnel inconsistent
with a government-to-government
relationship. To avoid micro-
management, the final rule was
modified, in the case of organizational
conflicts, to require only notice to the
DOI when and Indian tribe or tribal
organization learns of the existence of a
conflict. No mitigation plan, as
proposed in the 1996 NPRM, is
required. The personal conflicts
regulation only requires the Indian tribe
to address the conflict in a manner that
enables the Department to meet its trust
responsibilities.

Some comments recommended that
Indian tribes and the DOI rely on
contract-by-contract negotiations for
addressing conflicts provision. As
mentioned earlier, because of the trust
and legal responsibilities of the
Department, the regulations are
necessary to address situations where
terms cannot be negotiated in the short
time permitted for negotiation.

Several Indian tribes commented that
the Government does not similarly
regulate its own actions, and consult
with Indian tribes concerning conflicts
with actions proposed on allottee
properties. The DOI agrees that
consultations is appropriate, but
recognized that it has a very high duty
to assure that actions taken with respect
to allottee properties are consistent with
its fiduciary responsibilities to those
allottees. The rule does not require
consultation with allottees on actions
concerning tribal lands, or vice versa.

One comment written on behalf of
several individual owners of trust
resources, strongly supported the
adoption of minimum standards to
assure the integrity of the performance
and administration of trust resources.
The comment suggests that, at a
minimum trust resources be subject to
the same conflict standards applied to
procurement in the proposed § 900.48.

The final rule is very similar to the
agreed provisions in § 900.48.

Subpart P—Retrocession and
Reassumption Procedures

Summary of Subpart

Section 107(a)(1) of the Act authorizes
the Secretaries to promulgate
regulations governing retrocession and
reassumption procedures. Sections
900.240 through 900.245 define
retrocession, what entities are entitled
to retrocede, tribal rights for contracting
and funding as a result of retrocession,
and tribal obligations regarding the
return of property to the Secretary after
retrocession.

Sections 900.246 through 900.256
explain what is meant by reassumption,
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the two types of reassumption
authorized under the Act, necessary
circumstances when using emergency
and non-emergency reassumption
authority, and Secretarial
responsibilities, including detailed
written notice requirements when
reassumption is invoked. The subpart
describes a number of activities after
reassumption has been completed, such
as authorization for ‘‘wind up’’ costs,
tribal obligations regarding the return of
property to the Secretary, and a funding
reduction protection.

Summary of Comments
One comment recommended that the

phrase ‘‘may retrocede a contract’’ be
added to the end of the answer in
§ 900.232 to provide a more complete
answer to the question of who may
retrocede a contract. This suggestion
adds clarity to the answer, and has been
adopted.

Several comments recommended that
an additional question and answer be
added to address when a retrocession
becomes effective. The recommended
language is contained in the Act,
provides meaningful information to the
users of this regulation, and has been
adopted and inserted as a new
§ 900.233.

Several comments recommended that
the term ‘‘fair market’’ be added to the
answer in § 900.236 and § 900.246 in
describing the value of property to be
returned to the Secretary in the event of
a retrocession or reassumption. While
the essence of this recommendation has
been adopted, to remain consistent
throughout the regulation the definition
of ‘‘fair market’’ as provided in Subpart
I will be restated in this Subpart.
(Subpart I states ‘‘current fair market
value, less the cost of improvements
borne by the Indian tribe or tribal
organization in excess of $5,000.’’) Also,
for clarity the word ‘‘requested’’ has
been added to the answer in § 900.236
in describing property to be returned to
the Secretary.

One comment recommended that the
answer provided in § 900.238, which
has (a) and (b) components, be reversed
to track the order of the question and
avoid confusion. This recommendation
has been adopted to promote uniformity
in this question and answer.

A comment recommended language
be added to the answer in § 900.239
incorporating the option for the award
of grants to Indian tribes from the
Secretary for technical assistance to
overcome non-emergency deficiencies.
While the exact language suggested is
not used, the recommendation has been
adopted since such grants are
authorized under the Act.

Several comments recommended that
language be added to § 900.238(b)(1)
dealing with the conditions for
emergency reassumptions. These
comments were not adopted because the
language now contained in
§ 900.238(b)(1) precisely tracks the Act
and the suggested additional language
may confuse statutory intent.

One comment recommended that a
statement be added to § 900.242 that the
Secretary will not rescind a contract
until there is a final decision in any
administrative hearing or appeal on a
non-emergency reassumption. This
recommendation has been adopted.

Internal Agency Procedures
The Departments’ position is that a

comprehensive manual for the internal
management of self-determination
contracts should not be developed
through the formal rulemaking process.
Internal agency procedures are more
appropriately developed outside the
negotiated rulemaking process, to allow
flexibility in addressing practical
considerations which arise in the field,
and to allow maximum participation
from those agency officials who bear
much of the responsibility for
implementing the Act to its fullest
capability. The Federal position
supports a joint tribal and Federal
commitment to work together to
generate a procedural manual which
will promote the purposes underlying
the Indian Self-Determination Act and
facilitate contracting by Indian tribes
and tribal organizations.

One goal of the full committee is to
have uniform procedures for the
implementation and interpretation of
the act and these regulations which
apply to all Federal agencies which
administer contracted programs. The
Federal members of the committee
propose that the parties formally agree
to work together to develop a manual
which guides all contracting agencies
through the contracting process. This is
consistent with the position taken by
the work group charged with making
recommendations regarding internal
agency procedures.

To that end, Federal committee
members would commit to a firm time
line within which to produce a manual.

Administrative Matters
This rule is a significant regulatory

action Executive Order 12866 and
requires review by the Office of
Management and Budget.

The Departments certify that this rule
will not have significant economic
effects on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

In accordance with Executive Order
12630 the Department of the Interior
and the Department of Health and
Human Services have determined that
this regulation does not have significant
takings implications. The rule does not
pertain to the taking of private property
interests, nor does it have an effect on
private property.

The Department of the Interior and
the Department of Health and Human
Services have determined that this rule
does not have significant Federalism
effects under Executive Order 12612
and will not interfere with the roles,
rights, and responsibilities of states.

The Departments of the Interior and
Health and Human Services have
determined that this rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment and that no
detailed statement is required under the
National Environmental policy Act of
1969.

This rule imposes no unfunded
mandates on any governmental or
private entity in excess of $100 million
annually and is in compliance with the
provisions of the Unfunded Mandates
Act of 1995.

Paperwork Reduction Act of 1995
The Office of Management and Budget

has approved, under 44 U.S.C. chapter
35, the information collection
requirements in part 900 under assigned
control number 1076–0136. The
information for part 900 is being
collected and used by the Departments
to determine applicant eligibility,
evaluate applicant capabilities, protect
the service population, safeguard
Federal funds and other resources, and
permit the Departments to administer
and evaluate contract programs.

The Departments estimate that the
average burden of complying with the
collection, broken down by subpart, will
be as follows: Subpart C (Contract
Proposal Contents), 222 hours; Subpart
F (Standards for Tribal or Tribal
Organization Management Systems),
250 hours; Subpart G (Programmatic
Reports and Data Requirements), 150
hours; Subpart I (Property Donation
Procedures), 10 hours; Subpart J
(Construction), 564 hours; Subpart K
(Waiver Procedures), 10 hours; and
Subpart L (Appeals), 40 hours.

Responses to the collection of
information under this regulation are
required in order for Indian tribes or
tribal organizations to obtain or retain
benefits under the Act. However, not
every tribal contractor will need to
respond to each request for information
contained in the regulation, as some of
the requests pertain to specific
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situations or to certain types of self-
determination contracts. Moreover,
under section 5(f)(2) of the Act, tribal
organizations are given authority to
negotiate their individual reporting
requirements with the Secretary on a
contract-by-contract basis. Any
disagreements over reporting
requirements are subject to the
declination criteria and procedures in
section 102 of the Act and subpart E of
the regulation.

There is no assurance of
confidentiality provided to respondents
concerning this information collection.

The Departments may not conduct or
sponsor a collection of information, nor
are Indian tribes or tribal organizations
or other persons required to respond to
such collections unless the Departments
display a currently valid OMB control
number.

List of Subjects in 25 CFR Part 900

Indians; Administrative practice and
procedure, Buildings and facilities,
Claims, Government contracts, Grant
programs—Indians, Health care,
Indians—business and finance,
Government property management.

For the reasons given in the preamble,
the Departments of the Interior and
Health and Human Services hereby
establish a new part 900 in chapter V of
title 25 of the Code of Federal
Regulations as set forth below.

Dated: June 14, 1996.
Bruce Babbitt,
Secretary of the Interior.

Dated: June 13, 1996.
Donna Shalala,
Secretary of Health and Human Services.

CHAPTER V—BUREAU OF INDIAN
AFFAIRS, DEPARTMENT OF THE
INTERIOR, AND INDIAN HEALTH SERVICE,
DEPARTMENT OF HEALTH AND HUMAN
SERVICES

PART 900—CONTRACTS UNDER THE
INDIAN SELF-DETERMINATION AND
EDUCATION ASSISTANCE ACT

Subpart A—General Provisions

Sec.
900.1 Authority.
900.2 Purpose and scope.
900.3 Policy statements.
900.4 Effect on existing tribal rights.
900.5 Effect of these regulations on Federal

program guidelines, manual, or policy
directives.

Subpart B—Definitions

900.6 Definitions.

Subpart C—Contract Proposal Contents

900.7 What technical assistance is available
to assist in preparing an initial contract
proposal?

900.8 What must an initial contract
proposal contain?

900.9 May the Secretary require an Indian
tribe or tribal organization to submit any
other information beyond that identified
in 900.8?

900.10 How does an Indian tribe or tribal
organization secure a list of all Federal
property currently in use in carrying out
the programs, functions, services, or
activities that benefit the Indian tribe or
tribal organization to assist in negotiating
a contract?

900.11 What should an Indian tribe or tribal
organization that is proposing a contract
do about specifying the Federal property
that the Indian tribe or tribal
organization may wish to use in carrying
out the contract?

900.12 Are the proposal contents
requirements the same for renewal of a
contract that is expiring and for securing
an annual funding agreement after the
first year of the funding agreement?

900.13 Does the contract proposal become
part of the final contract?

Subpart D—Review and Approval of
Contract Proposals

900.14 What does this Subpart cover?
900.15 What shall the Secretary do upon

receiving a proposal?
900.16 How long does the Secretary have to

review and approve the proposal and
award the contract, or decline a
proposal?

900.17 Can the statutory 90-day period be
extended?

900.18 What happens if a proposal is not
declined within 90 days after it is
received by the Secretary?

900.19 What happens when a proposal is
approved?

Subpart E—Declination Procedures

900.20 What does this Subpart cover?
900.21 When can a proposal be declined?
900.22 For what reasons can the Secretary

decline a proposal?
900.23 Can the Secretary decline a proposal

where the Secretary’s objection can be
overcome through the contract?

900.24 Can a contract proposal for an
Indian tribe’s or tribal organization’s
share of administrative programs,
functions, services, and activities be
declined for any reason other than the
five reasons specified in § 900.22

900.25 What if only a portion of a proposal
raises one of the five declination criteria?

900.26 What happens if the Secretary
declines a part of a proposal on the
ground that the proposal proposes in
part to plan, conduct, or administer a
program, function, service or activity
that is beyond the scope of programs
covered under section 102(a) of the Act,
or proposes a level of funding that is in
excess of the applicable level determined
under section 106(a) of the Act?

900.27 If an Indian tribe or tribal
organization elects to contract for a
severable portion of a proposal, does the
Indian tribe or tribal organization lose its
appeal rights to challenge the portion of
the proposal that was declined?

900.28 Is technical assistance available to
an Indian tribe or tribal organization to
avoid declination of a proposal?

900.29 What is the Secretary required to do
if the Secretary decides to decline all or
a portion of a proposal?

900.30 When the Secretary declines all or a
portion of a proposal, is the Secretary
required to provide an Indian tribe or
tribal organization with technical
assistance?

900.31 When the Secretary declines all or a
portion of a proposal, is an Indian tribe
or tribal organization entitled to any
appeal?

900.32 Can the Secretary decline an Indian
tribe or tribal organization’s proposed
successor annual funding agreement?

900.33 Are all proposals to renew term
contracts subject to the declination
criteria?

Subpart F—Standards for Tribal or Tribal
Organization Management Systems

General
900.35 What is the purpose of this Subpart?
900.36 What requirements are imposed

upon Indian tribes or tribal organizations
by this Subpart?

900.37 What provisions of Office of
Management and Budget (OMB) circulars
or the ‘‘common rule’’ apply to self-
determination contracts?

900.38 Do these standards apply to the
subcontractors of an Indian tribe or tribal
organization carrying out a self-
determination contract?

900.39 What is the difference between a
standard and a system?

900.40 When are Indian tribe or tribal
organization management standards and
management systems evaluated?

900.41 How long must an Indian tribe or
tribal organization keep management
system records?

Standards for Financial Management
Systems
900.42 What are the general financial

management system standards that apply
to an Indian tribe carrying out a self-
determination contract?

900.43 What are the general financial
management system standards that apply
to a tribal organization carrying out a
self-determination contract?

900.44 What minimum general standards
apply to all Indian tribe or tribal
organization financial management
systems when carrying out a self-
determination contract?

900.45 What specific minimum
requirements shall an Indian tribe or
tribal organization’s financial
management system contain to meet
these standards?

900.46 What requirements are imposed
upon the Secretary for financial
management by these standards?
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Procurement Management System Standards

900.47 When procuring property or services
with self-determination contract funds,
can an Indian tribe or tribal organization
follow the same procurement policies
and procedures applicable to other
Indian tribe or tribal organization funds?

900.48 If the Indian tribe or tribal
organization does not propose different
standards, what basic standards shall the
Indian tribe or tribal organization follow?

900.49 What procurement standards apply
to subcontracts?

900.50 What Federal laws, regulations, and
Executive Orders apply to sub-
contractors?

Property Management System Standards

900.51 What is an Indian tribe or tribal
organization’s property management
system expected to do?

900.52 What type of property is the
property management system required to
track?

900.53 What kind of records shall the
property management system maintain?

900.54 Should the property management
system prescribe internal controls?

900.55 What are the standards for
inventories?

900.56 What maintenance is required for
property?

900.57 What if the Indian tribe or tribal
organization chooses not to take title to
property furnished or acquired under the
contract?

900.58 Do the same accountability and
control procedures described above
apply to Federal property?

900.59 How are the inventory requirements
for Federal property different than for
tribal property?

900.60 How does an Indian tribe or tribal
organization dispose of Federal
property?

Subpart G—Programmatic Reports and
Data Requirements

900.65 What programmatic reports and data
shall the Indian tribe or tribal
organization provide?

900.66 What if the Indian tribe or tribal
organization and the Secretary cannot
come to an agreement concerning the
type and/or frequency of program
narrative and/or program data report(s)?

900.67 Will there be a uniform data set for
all IHS programs?

900.68 Will this uniform data set be
required of all Indian tribe or tribal
organizations contracting with the IHS
under the Act?

Subpart H—Lease of Tribally-Owned
Buildings by the Secretary

900.69 What is the purpose of this Subpart?
900.70 What elements are included in the

compensation for a lease entered into
between the Secretary and an Indian
tribe or tribal organization for a building
owned or leased by the Indian tribe or
tribal organization that is used for
administration or delivery of services
under the Act?

900.71 What type of reserve fund is
anticipated for funds deposited into a
reserve for replacement of facilities as
specified in § 900.70(c)?

900.72 Who is the guardian of the fund and
may the funds be invested?

900.73 Is a lease with the Secretary the only
method available to recover the types of
cost described in 900.70?

900.74 How may an Indian tribe or tribal
organization propose a lease to be
compensated for the use of facilities?

Subpart I—Property Donation Procedures

General

900.85 What is the purpose of this Subpart?
900.86 How will the Secretary exercise

discretion to acquire and donate BIA or
IHS excess property and excess and
surplus Federal property to an Indian
tribe or tribal organization?

Government-Furnished Property

900.87 How does an Indian tribe or tribal
organization obtain title to property
furnished by the Federal government for
use in the performance of a contract or
grant agreement pursuant to section
105(f)(2)(A) of the Act?

900.88 What should the Indian tribe or
tribal organization do if it wants to
obtain title to government-furnished real
property that includes land not already
held in trust?

900.89 When may the Secretary elect to
reacquire government-furnished property
whose title has been transferred to an
Indian tribe or tribal organization?

900.90 Does government-furnished real
property to which an Indian tribe or
tribal organization has taken title
continue to be eligible for facilities
operation and maintenance funding from
the Secretary?

Contractor-Purchased Property

900.91 Who takes title to property
purchased with funds under a self-
determination contract or grant
agreement pursuant to section
105(f)(2)(A)?

900.92 What should the Indian tribe or
tribal organization do if it wants
contractor-purchased real property to be
taken into trust?

900.93 When may the Secretary elect to
acquire title to contractor-purchased
property?

900.94 Is contractor-purchased real
property to which an Indian tribe or
tribal organization holds title eligible for
facilities operation and maintenance
funding from the Secretary?

BIA and IHS Excess Property
900.95 What is BIA or IHS excess property?
900.96 How can Indian tribes or tribal

organizations learn about BIA and IHS
excess property?

900.97 How can an Indian tribe or tribal
organization acquire excess BIA or IHS
property?

900.98 Who takes title to excess BIA or IHS
property donated to an Indian tribe or
tribal organization?

900.99 Who takes title to any land that is
part of excess BIA or IHS real property
donated to an Indian tribe or tribal
organization?

900.100 May the Secretary elect to
reacquire excess BIA or IHS property
whose title has been transferred to an
Indian tribe or tribal organization?

900.101 Is excess BIA or IHS real property
to which an Indian tribe or tribal
organization has taken title eligible for
facilities operation and maintenance
funding from the Secretary?

Excess or Surplus Government Property of
Other Agencies
900.102 What is excess or surplus

government property of other agencies?
900.103 How can Indian tribes or tribal

organizations learn about property that
has been designated as excess or surplus
government property?

900.104 How may an Indian tribe or tribal
organization receive excess or surplus
government property of other agencies?

900.105 Who takes title to excess or surplus
Federal property donated to an Indian
tribe or tribal organization?

900.106 If a contract or grant agreement or
portion thereof is retroceded, reassumed,
terminated, or expires, may the Secretary
reacquire title to excess or surplus
Federal property of other agencies that
was donated to an Indian tribe or tribal
organization?

Property Eligible for Replacement Funding
900.107 What property to which an Indian

tribe or tribal organization obtains title
under this Subpart is eligible for
replacement funding?

Subpart J—Construction

900.110 What does this Subpart cover?
900.111 What activities of construction

programs are contractible?
900.112 What are construction phases?
900.113 Definitions.
900.114 Why is there a separate subpart in

these regulations for construction
contracts and grants?

900.115 How do self-determination
construction contracts relate to ordinary
Federal procurement contracts?

900.116 Are negotiated fixed-price
contracts treated the same as cost-
reimbursable contracts?

900.117 Do these ‘‘construction contract’’
regulations apply to planning services?

900.118 Do these ‘‘construction contract’’
regulations apply to construction
management services?

900.119 To what extent shall the Secretary
consult with affected Indian tribes before
spending funds for any construction
project?

900.120 How does an Indian tribe or tribal
organization find out about a
construction project?

900.121 What happens during the
preplanning phase and can an Indian
tribe or tribal organization perform any
of the activities involved in this process?

900.122 What does an Indian tribe or tribal
organization do if it wants to secure a
construction contract?
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900.123 What happens if the Indian tribe or
tribal organization and the Secretary
cannot develop a mutually agreeable
contract proposal?

900.124 May the Indian tribe or tribal
organization elect to use a grant in lieu
of a contract?

900.125 What shall a construction contract
proposal contain?

900.126 Shall a construction contract
proposal incorporate provisions of
Federal construction guidelines and
manuals?

900.127 What can be included in the Indian
tribe or tribal organization—s contract
budget?

900.128 What funding shall the Secretary
provide in a construction contract?

900.129 How do the Secretary and Indian
tribe or tribal organization arrive at an
overall fair and reasonable price for the
performance of a construction contract?

900.130 What role does the Indian tribe or
tribal organization play during the
performance of a self-determination
construction contract?

900.131 What role does the Secretary play
during the performance of a self-
determination construction contract?

900.132 Once a contract and/or grant is
awarded, how will the Indian tribe or
tribal organization receive payments?

900.133 Does the declination process or the
Contract Dispute Act apply to
construction contract amendments
proposed either by an Indian tribe or
tribal organization or the Secretary?

900.134 At the end of a self-determination
construction contract, what happens to
savings on a cost-reimbursement
contract?

900.135 May the time frames for action set
out in this Subpart be reduced?

900.136 Do tribal employment rights
ordinances apply to construction
contracts and subcontracts?

900.137 Do all provisions of the other
subparts apply to contracts awarded
under this subpart?

Subpart K—Waiver Procedures

900.140 Can any provision of the
regulations under this Part be waived?

900.141 How does an Indian tribe or tribal
organization get a waiver?

900.142 Does an Indian tribe or tribal
organization’s waiver request have to be
included in an initial contract proposal?

900.143 How is a waiver request processed?
900.144 What happens if the Secretary

makes no decision within the 90-day
period?

900.145 On what basis may the Secretary
deny a waiver request?

900.146 Is technical assistance available for
waiver requests?

900.147 What appeal rights are available?
900.148 How can an Indian tribe or tribal

organization secure a determination that
a law or regulation has been superseded
by the Indian Self-Determination Act, as
specified in section 107(b) of the Act?

Subpart L—Appeals

Appeals Other Than Emergency
Reassumption and Suspension, Withholding
or Delay in Payment
900.150 What decisions can an Indian tribe

or tribal organization appeal under this
Subpart?

900.151 Are there any appeals this part
does not cover?

900.152 How does an Indian tribe or tribal
organization know where and when to
file its appeal from decisions made by
agencies of DOI or DHHS?

900.153 Does an Indian tribe or tribal
organization have any options besides an
appeal?

900.154 How does an Indian tribe or tribal
organization request an informal
conference?

900.155 How is an informal conference
held?

900.156 What happens after the informal
conference?

900.157 Is the recommended decision
always final?

900.158 How does an Indian tribe or tribal
organization appeal the initial decision,
if it does not request an informal
conference or if it does not agree with
the recommended decision resulting
from the informal conference?

900.159 May an Indian tribe or tribal
organization get an extension of time to
file a notice of appeal?

900.160 What happens after an Indian tribe
or tribal organization files an appeal?

900.161 How is a hearing arranged?
900.162 What happens when a hearing is

necessary?
900.163 What is the Secretary’s burden of

proof for appeals from decisions under
§ 900.150(a) through § 900.150(g)?

900.164 What rights do Indian tribes, tribal
organizations, and the government have
during the appeal process?

900.165 What happens after the hearing?
900.166 Is the recommended decision

always final?
900.167 If an Indian tribe or tribal

organization objects to the recommended
decision, what will the Secretary of
Health and Human Services or the IBIA
do?

900.168 Will an appeal hurt the Indian tribe
or tribal organization’s position in other
contract negotiations?

900.169 Will the decisions on appeals be
available for the public to review?

Appeals of Emergency Reassumption of Self-
Determination Contracts or Suspensions,
Withholding or Delay of Payments Under a
Self-Determination Contract
900.170 What happens in the case of

emergency reassumption or suspension
or withholding or delay of payments?

900.171 Will there be a hearing?
900.172 What happens after the hearing?
900.173 Is the recommended decision

always final?
900.174 If an Indian tribe or tribal

organization objects to the recommended
decision, what will the Secretary of
Health and Human Services or the IBIA
do?

900.175 Will an appeal hurt an Indian tribe
or tribal organization’s position in other
contract negotiations?

900.176 Will the decisions on appeals be
available for the public to review?

Applicability of the Equal Access to Justice
Act

900.177 Does the Equal Access to Justice
Act (EAJA) apply to appeals under this
subpart?

Subpart M—Federal Tort Claims Act
Coverage General Provisions

900.180 What does this Subpart cover?
900.181 What definitions apply to this

subpart?
900.182 What other statutes and regulations

apply to FTCA coverage?
900.183 Do Indian tribes and tribal

organizations need to be aware of areas
which FTCA does not cover?

900.184 Is there a deadline for filing FTCA
claims?

900.185 How long does the Federal
government have to process an FTCA
claim after the claim is received by the
Federal agency, before a lawsuit may be
filed?

900.186 Is it necessary for a self-
determination contract to include any
clauses about Federal Tort Claims Act
coverage?

900.187 Does FTCA apply to a self-
determination contract if FTCA is not
referenced in the contract?

900.188 To what extent shall the contractor
cooperate with the Federal government
in connection with tort claims arising
out of the contractor’s performance?

900.189 Does this coverage extend to
subcontractors of self-determination
contracts?

Medical-Related Claims

900.190 Is FTCA the exclusive remedy for
a tort claim for personal injury or death
resulting from the performance of a self-
determination contract?

900.191 Are employees of self-
determination contractors providing
health services under the self-
determination contract protected by
FTCA?

900.192 What employees are covered by
FTCA for medical-related claims?

900.193 Does FTCA coverage extend to
individuals who provide health care
services under a personal services
contract providing services in a facility
that is owned, operated, or constructed
under the jurisdiction of the IHS?

900.194 Does FTCA coverage extend to
services provided under a staff privileges
agreement with a non-IHS facility where
the agreement requires a health care
practitioner to provide reciprocal
services to the general population?

900.195 Does FTCA coverage extend to the
contractor’s health care practitioners
providing services to private patients on
a fee-for-services basis when such
personnel (not the self-determination
contractor) receive the fee?
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900.196 Do covered services include the
conduct of clinical studies and
investigations and the provision of
emergency services, including the
operation of emergency motor vehicles?

900.197 Does FTCA cover employees of the
contractor who are paid by the contractor
from funds other than those provided
through the self-determination contract?

900.198 Are Federal employees assigned to
a self-determination contractor under the
Intergovernmental Personnel Act or
detailed under section 214 of the Public
Health Service Act covered to the same
extent that they would be if working
directly for a Federal agency?

900.199 Does FTCA coverage extend to
health care practitioners to whom staff
privileges have been extended in
contractor health care facilities operated
under a self-determination contract on
the condition that such practitioner
provide health services to IHS
beneficiaries covered by FTCA?

900.200 May persons who are not Indians
or Alaska Natives assert claims under
FTCA?

Procedure for Filing Medical-Related Claims

900.201 How should claims arising out of
the performance of medical-related
functions be filed?

900.202 What should a self-determination
contractor or a contractor’s employee do
on receiving such a claim?

900.203 If the contractor or contractor’s
employee receives a summons and/or a
complaint alleging a tort covered by
FTCA, what should the contractor do?

Non-Medical Related Claims

900.204 Is FTCA the exclusive remedy for
a non-medical related tort claim arising
out of the performance of a self-
determination contract?

900.205 To what non-medical-related
claims against self-determination
contractors does FTCA apply?

900.206 What employees are covered by
FTCA for non-medical-related claims?

900.207 How are non-medical related tort
claims and lawsuits filed for IHS?

900.208 How are non-medical related tort
claims and lawsuits filed for DOI?

900.209 What should a self-determination
contractor or contractor’s employee do
on receiving a non-medical related tort
claim?

900.210 If the contractor or contractor’s
employee receives a summons and/or
complaint alleging a non-medical related
tort covered by FTCA, what should an
Indian tribe or tribal organization do?

Subpart N—Post-Award Contract Disputes

900.215 What does this subpart cover?
900.216 What other statutes and regulations

apply to contract disputes?
900.217 Is filing a claim under the CDA our

only option for resolving post-award
contract disputes?

900.218 What is a claim under the CDA?
900.219 How does an Indian tribe, tribal

organization, or Federal agency submit a
claim?

900.220 Does it make a difference whether
the claim is large or small?

900.221 What happens next?
900.222 What goes into a decision?
900.223 When does an Indian tribe or tribal

organization get the decision?
900.224 What happens if the decision does

not come within that time?
900.225 Does an Indian tribe or tribal

organization get paid immediately if the
awarding official decides in its favor?

900.226 What rules govern appeals of cost
disallowances?

900.227 Can the awarding official change
the decision after it has been made?

900.228 Is an Indian tribe or tribal
organization entitled to interest if it wins
its claim?

900.229 What role will the awarding official
play during an appeal?

900.230 What is the effect of a pending
appeal?

Subpart O—Conflicts of Interest

900.231 What is an organizational conflict
of interest?

900.232 What must an Indian tribe or tribal
organization do if an organizational
conflict of interest arises under a
contract?

900.233 When must an Indian tribe or tribal
organization regulate its employees or
subcontractors to avoid a personal
conflict of interest?

900.234 What types of personal conflicts of
interest involving tribal officers,
employees or subcontractors would have
to be regulated by an Indian tribe?

900.235 What personal conflicts of interest
must the standards of conduct regulate?

900.236 May an Indian tribe elect to
negotiate contract provisions on conflict
of interest to take the place of this
regulation?

Subpart P—Retrocession and
Reassumption Procedures

900.240 What does retrocession mean?
900.241 Who may retrocede a contract, in

whole or in part?
900.242 What is the effective date of

retrocession?
900.243 What effect will an Indian tribe or

tribal organization’s retrocession have on
its rights to contract?

900.244 Will an Indian tribe or tribal
organization’s retrocession adversely
affect funding available for the
retroceded program?

900.245 What obligation does the Indian
tribe or tribal organization have with
respect to returning property that was
used in the operation of the retroceded
program?

900.246 What does reassumption mean?
900.247 Under what circumstances is a

reassumption considered an emergency
instead of non-emergency reassumption?

900.248 In a non-emergency reassumption,
what is the Secretary required to do?

900.249 What happens if the contractor
fails to take corrective action to remedy
the contract deficiencies identified in the
notice?

900.250 What shall the second written
notice include?

900.251 What is the earliest date on which
the contract will be rescinded in a non-
emergency reassumption?

900.252 In an emergency reassumption,
what is the Secretary required to do?

900.253 What shall the written notice
include?

900.254 May the contractor be reimbursed
for actual and reasonable ‘‘wind up
costs’’ incurred after the effective date of
rescission?

900.255 What obligation does the Indian
tribe or tribal organization have with
respect to returning property that was
used in the operation of the rescinded
contract?

900.256 Will a reassumption adversely
affect funding available for the
reassumed program?

Authority: 25 U.S.C. 450f et seq.

Subpart A—General Provisions

§ 900.1 Authority.
These regulations are prepared,

issued, and maintained jointly by the
Secretary of Health and Human Services
and the Secretary of the Interior, with
the active participation and
representation of Indian tribes, tribal
organizations, and individual tribal
members pursuant to the guidance of
the Negotiated Rulemaking procedures
required by section 107 of the Indian
Self-Determination and Education
Assistance Act.

§ 900.2 Purpose and scope.
(a) General. These regulations codify

uniform and consistent rules for
contracts by the Department of Health
and Human Services (DHHS) and the
Department of the Interior (DOI) in
implementing title I of the Indian Self-
Determination and Education
Assistance Act, Public Law 93–638, 25
U.S.C. 450 et seq., as amended and
sections 1 through 9 preceding that title.

(b) Programs funded by other
Departments and agencies. Included
under this part are programs
administered (under current or future
law or interagency agreement) by the
DHHS and the DOI for the benefit of
Indians for which appropriations are
made to other Federal agencies.

(c) This part included in contracts by
reference. Each contract, including
grants and cooperative agreements in
lieu of contracts awarded under section
9 of the Act, shall include by reference
the provisions of this part, and any
amendment thereto, and they are
binding on the Secretary and the
contractor except as otherwise
specifically authorized by a waiver
under section 107(e) of the Act.

(d) Freedom of Information. Access to
records maintained by the Secretary is
governed by the Freedom of Information
Act (5 U.S.C. 552) and other applicable
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Federal law. Except for previously
provided copies of tribal records that
the Secretary demonstrates are clearly
required to be maintained as part of the
record keeping systems of the DHHS or
the DOI, or both, records of the
contractors (including archived records)
shall not be considered Federal records
for the purpose of the Freedom of
Information Act. The Freedom of
Information Act does not apply to
records maintained solely by Indian
tribes and tribal organizations.

(e) Privacy Act. Section 108(b) of the
Indian Self-Determination Act states
that records of the tribal government or
tribal organizations shall not be
considered Federal records for the
purposes of the Privacy Act.

(f) Information Collection. The Office
of Management and Budget has
approved, under 44 U.S.C. chapter 35,
the information collection requirements
in Part 900 under assigned control
number 1076–0136. The information for
Part 900 is being collected and used by
the Departments to determine applicant
eligibility, evaluate applicant
capabilities, protect the service
population, safeguard Federal funds and
other resources, and permit the
Departments to administer and evaluate
contract programs.

§ 900.3 Policy statements.
(a) Congressional policy.
(1) Congress has recognized the

obligation of the United States to
respond to the strong expression of the
Indian people for self-determination by
assuring maximum Indian participation
in the direction, planning, conduct and
administration of educational as well as
other Federal programs and services to
Indian communities so as to render such
programs and services more responsive
to the needs and desires of those
communities.

(2) Congress has declared its
commitment to the maintenance of the
Federal Government’s unique and
continuing relationship with, and
responsibility to, individual Indian
tribes and to the Indian people as a
whole through the establishment of a
meaningful Indian self-determination
policy which will permit an orderly
transition from the Federal domination
of programs for, and services to, Indians
to effective and meaningful
participation by the Indian people in the
planning, conduct, and administration
of those programs and services. In
accordance with this policy, the United
States is committed to supporting and
assisting Indian tribes in the
development of strong and stable tribal
governments, capable of administering
quality programs and developing the

economies of their respective
communities.

(3) Congress has declared that a major
national goal of the United States is to
provide the quantity and quality of
educational services and opportunities
which will permit Indian children to
compete and excel in the life areas of
their choice, and to achieve the measure
of self-determination essential to their
social and economic well-being.

(4) Congress has declared that the
programs, functions, services, or
activities that are contracted and funded
under this Act shall include
administrative functions of the
Department of the Interior and the
Department of Health and Human
Services (whichever is applicable) that
support the delivery of services to
Indians, including those administrative
activities supportive of, but not
included as part of, the service delivery
programs described in this paragraph
that are otherwise contractible. The
administrative functions referred to in
the preceding sentence shall be
contractible without regard to the
organizational level within the
Department that carries out such
functions. Contracting of the
administrative functions described
herein shall not be construed to limit or
reduce in any way the funding for any
program, function, service, or activity
serving any other tribe under the Act or
any other law. The Secretary is not
required to reduce funding for
programs, projects, or activities serving
a tribe to make funds available to
another Indian tribe or tribal
organization under this Act.

(5) Congress has further declared that
each provision of the Act and each
provision of contracts entered into
thereunder shall be liberally construed
for the benefit of the tribes or tribal
organizations to transfer the funding
and the related functions, services,
activities, and programs (or portions
thereof), that are otherwise contractible
under the Act, including all related
administrative functions, from the
Federal government to the contractor.

(6) Congress has declared that one of
the primary goals of the 1994
amendments to the Act was to minimize
the reporting requirements applicable to
tribal contractors and to eliminate
excessive and burdensome reporting
requirements. Reporting requirements
over and above the annual audit report
are to be negotiated with disagreements
subject to the declination procedures of
section 102 of the Act.

(7) Congress has declared that there
not be any threshold issues which
would avoid the declination, contract
review, approval, and appeal process.

(8) Congress has declared that all self-
determination contract proposals must
be supported by the resolution of an
Indian tribe(s).

(9) Congress has declared that to the
extent that programs, functions,
services, and activities carried out by
tribes and tribal organizations pursuant
to contracts entered into under this Act
reduce the administrative or other
responsibilities of the Secretary with
respect to the operation of Indian
programs and result in savings that have
not otherwise been included in the
amount of contract funds determined
under Section 106(a) of the Act, the
Secretary shall make such savings
available for the provision of additional
services to program beneficiaries, either
directly or through contractors, in a
manner equitable to both direct and
contracted programs.

(b) Secretarial policy. (1) It is the
policy of the Secretary to facilitate the
efforts of Indian tribes and tribal
organizations to plan, conduct and
administer programs, functions, services
and activities, or portions thereof,
which the Departments are authorized
to administer for the benefit of Indians
because of their status as Indians. The
Secretary shall make best efforts to
remove any obstacles which might
hinder Indian tribes and tribal
organizations including obstacles that
hinder tribal autonomy and flexibility in
the administration of such programs.

(2) It is the policy of the Secretary to
encourage Indian tribes and tribal
organizations to become increasingly
knowledgeable about the Departments’
programs administered for the benefit of
Indians by providing information on
such programs, functions and activities
and the opportunities Indian tribes have
regarding them.

(3) It is the policy of the Secretary to
provide a uniform and consistent set of
rules for contracts under the Act. The
rules contained herein are designed to
facilitate and encourage Indian tribes to
participate in the planning, conduct,
and administration of those Federal
programs serving Indian people. The
Secretary shall afford Indian tribes and
tribal organizations the flexibility,
information, and discretion necessary to
design contractible programs to meet the
needs of their communities consistent
with their diverse demographic,
geographic, economic, cultural, health,
social, religious and institutional needs.

(4) The Secretary recognizes that
contracting under the Act is an exercise
by Indian tribes of the government-to-
government relationship between the
United States and the Indian tribes.
When an Indian tribe contracts, there is
a transfer of the responsibility with the
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associated funding. The tribal contractor
is accountable for managing the day-to-
day operations of the contracted Federal
programs, functions, services, and
activities. The contracting tribe thereby
accepts the responsibility and
accountability to the beneficiaries under
the contract with respect to use of the
funds and the satisfactory performance
of the programs, functions, services and
activities funded under the contract.
The Secretary will continue to discharge
the trust responsibilities to protect and
conserve the trust resources of Indian
tribes and the trust resources of
individual Indians.

(5) The Secretary recognizes that
tribal decisions to contract or not to
contract are equal expressions of self-
determination.

(6) The Secretary shall maintain
consultation with tribal governments
and tribal organizations in the
Secretary’s budget process relating to
programs, functions, services and
activities subject to the Act. In addition,
on an annual basis, the Secretary shall
consult with, and solicit the
participation of, Indian tribes and tribal
organizations in the development of the
budget for the Indian Health Service and
the Bureau of Indian Affairs (including
participation of Indian tribes and tribal
organizations in formulating annual
budget requests that the Secretary
submits to the President for submission
to Congress pursuant to section 1105 of
title 31, United States Code).

(7) The Secretary is committed to
implementing and fully supporting the
policy of Indian self-determination by
recognizing and supporting the many
positive and successful efforts and
directions of tribal governments and
extending the applicability of this
policy to all operational components
within the Department. By fully
extending Indian self-determination
contracting to all operational
components within the Department
having programs or portions of
programs for the benefit of Indians
under section 102(a)(1) (A) through (D)
and for the benefit of Indians because of
their status as Indians under section
102(a)(1)(E), it is the Secretary’s intent
to support and assist Indian tribes in the
development of strong and stable tribal
governments capable of administering
quality programs that meet the tribally
determined needs and directions of
their respective communities. It is also
the policy of the Secretary to have all
other operational components within
the Department work cooperatively with
tribal governments on a government-to-
government basis so as to expedite the
transition away from Federal
domination of Indian programs and

make the ideals of Indian self-
government and self-determination a
reality.

(8) It is the policy of the Secretary that
the contractibility of programs under
this Act should be encouraged. In this
regard, Federal laws and regulations
should be interpreted in a manner that
will facilitate the inclusion of those
programs or portions of those programs
that are for the benefit of Indians under
section 102(a)(1) (A) through (D) of the
Act, and that are for the benefit of
Indians because of their status of
Indians under section 102(a)(1)(E) of the
Act.

(9) It is the Secretary’s policy that no
later than upon receipt of a contract
proposal under the Act (or written
notice of an Indian tribe or tribal
organization’s intention to contract), the
Secretary shall commence planning
such administrative actions, including
but not limited to transfers or reductions
in force, transfers of property, and
transfers of contractible functions, as
may be necessary to ensure a timely
transfer of responsibilities and funding
to Indian tribes and tribal organizations.

(10) It is the policy of the Secretary to
make available to Indian tribes and
tribal organizations all administrative
functions that may lawfully be
contracted under the Act, employing
methodologies consistent with the
methodology employed with respect to
such functions under titles III and IV of
the Act.

(11) The Secretary’s commitment to
Indian self-determination requires that
these regulations be liberally construed
for the benefit of Indian tribes and tribal
organizations to effectuate the strong
Federal policy of self-determination
and, further, that any ambiguities herein
be construed in favor of the Indian tribe
or tribal organization so as to facilitate
and enable the transfer of services,
programs, functions, and activities, or
portions thereof, authorized by the Act.

§ 900.4 Effect on existing tribal rights.
Nothing in these regulations shall be

construed as:
(a) Affecting, modifying, diminishing,

or otherwise impairing the sovereign
immunity from suit enjoyed by Indian
tribes;

(b) Terminating, waiving, modifying,
or reducing the trust responsibility of
the United States to the Indian tribe(s)
or individual Indians. The Secretary
shall act in good faith in upholding this
trust responsibility;

(c) Mandating an Indian tribe to apply
for a contract(s) or grant(s) as described
in the Act; or

(d) Impeding awards by other
Departments and agencies of the United

States to Indian tribes to administer
Indian programs under any other
applicable law.

§ 900.5 Effect of these regulations on
Federal program guidelines, manual, or
policy directives.

Except as specifically provided in the
Act, or as specified in Subpart J, an
Indian tribe or tribal organization is not
required to abide by any unpublished
requirements such as program
guidelines, manuals, or policy directives
of the Secretary, unless otherwise
agreed to by the Indian tribe or tribal
organization and the Secretary, or
otherwise required by law.

Subpart B—Definitions

§ 900.6 Definitions.
Unless otherwise provided in this

Part:
Act means Secs. 1 through 9, and Title

I of the Indian Self-Determination and
Education Assistance Act of 1975,
Public Law 93–638, as amended.

Annual funding agreement means a
document that represents the negotiated
agreement of the Secretary to fund, on
an annual basis, the programs, services,
activities and functions transferred to an
Indian tribe or tribal organization under
the Act.

Appeal means a request by an Indian
tribe or tribal organization for an
administrative review of an adverse
Agency decision.

Awarding official means any person
who by appointment or delegation in
accordance with applicable regulations
has the authority to enter into and
administer contracts on behalf of the
United States of America and make
determinations and findings with
respect thereto. Pursuant to the Act, this
person can be any Federal official,
including but not limited to, contracting
officers.

BIA means the Bureau of Indian
Affairs of the Department of the Interior.

Contract means a self-determination
contract as defined in section 4(j) of the
Act.

Contract appeals board means the
Interior Board of Contract Appeals.

Contractor means an Indian tribe or
tribal organization to which a contract
has been awarded.

Days means calendar days; except
where the last day of any time period
specified in these regulations falls on a
Saturday, Sunday, or a Federal holiday,
the period shall carry over to the next
business day unless otherwise
prohibited by law.

Department(s) means the Department
of Health and Human Services (HHS) or
the Department of the Interior (DOI), or
both.
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IHS means the Indian Health Service
of the Department of Health and Human
Services.

Indian means a person who is a
member of an Indian Tribe.

Indian tribe means any Indian tribe,
band, nation, or other organized group,
or community, including pueblos,
rancherias, colonies and any Alaska
Native Village, or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act, which is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians.

Indirect cost rate means the rate(s)
arrived at through negotiation between
an Indian tribe or tribal organization
and the appropriate Federal Agency.

Indirect costs means costs incurred
for a common or joint purpose
benefiting more than one contract
objective or which are not readily
assignable to the contract objectives
specifically benefitted without effort
disproportionate to the results achieved.

Initial contract proposal means a
proposal for programs, functions,
services, or activities that the Secretary
is authorized to perform but which the
Indian tribe or tribal organization is not
now carrying out.

Real property means any interest in
land together with the improvements,
structures, and fixtures and
appurtenances thereto.

Reassumption means rescission, in
whole or in part, of a contract and
assuming or resuming control or
operation of the contracted program by
the Secretary without consent of the
Indian tribe or tribal organization
pursuant to the notice and other
procedures set forth in Subpart P.

Retrocession means the voluntary
return to the Secretary of a contracted
program, in whole or in part, for any
reason, before the expiration of the term
of the contract.

Secretary means the Secretary of
Health and Human Services (HHS) or
the Secretary of the Interior (DOI), or
both (and their respective delegates).

Tribal organization means the
recognized governing body of any
Indian tribe; any legally established
organization of Indians which is
controlled, sanctioned, or chartered by
such governing body or which is
democratically elected by the adult
members of the Indian community to be
served by such organization and which
includes the maximum participation of
Indians in all phases of its activities:
provided, that, in any case where a
contract is let or a grant made to an
organization to perform services

benefiting more than one Indian tribe,
the approval of each such Indian tribe
shall be a prerequisite to the letting or
making of such contract or grant.

Trust resources means an interest in
land, water, minerals, funds, or other
assets or property which is held by the
United States in trust for an Indian tribe
or an individual Indian or which is held
by an Indian tribe or Indian subject to
a restriction on alienation imposed by
the United States.

Subpart C—Contract Proposal
Contents

§ 900.7 What technical assistance is
available to assist in preparing an initial
contract proposal?

The Secretary shall, upon request of
an Indian tribe or tribal organization
and subject to the availability of
appropriations, provide technical
assistance on a non-reimbursable basis
to such Indian tribe or tribal
organization to develop a new contract
proposal or to provide for the
assumption by the Indian tribe or tribal
organization of any program, service,
function, or activity (or portion thereof)
that is contractible under the Act. The
Secretary may also make a grant to an
Indian tribe or tribal organization for the
purpose of obtaining technical
assistance, as provided in section 103 of
the Act. An Indian tribe or tribal
organization may also request
reimbursement for pre-award costs for
obtaining technical assistance under
sections 106(a) (2) and (5) of the Act.

§ 900.8 What must an initial contract
proposal contain?

An initial contract proposal must
contain the following information:

(a) The full name, address and
telephone number of the Indian tribe or
tribal organization proposing the
contract.

(b) If the tribal organization is not an
Indian tribe, the proposal must also
include:

(1) a copy of the tribal organization’s
organizational documents (e.g., charter,
articles of incorporation, bylaws, etc.).

(2) The full name(s) of the Indian
tribe(s) with which the tribal
organization is affiliated.

(c) The full name(s) of the Indian
tribe(s) proposed to be served.

(d) A copy of the authorizing
resolution from the Indian tribe(s) to be
served.

(1) If an Indian tribe or tribal
organization proposes to serve a
specified geographic area, it must
provide authorizing resolution(s) from
all Indian tribes located within the
specific area it proposes to serve.
However, no resolution is required from

an Indian tribe located outside the area
proposed to be served whose members
reside within the proposed service area.

(2) If a currently effective authorizing
resolution covering the scope of an
initial contract proposal has already
been provided to the agency receiving
the proposal, a reference to that
resolution.

(e) The name, title, and signature of
the authorized representative of the
Indian tribe or tribal organization
submitting the contract proposal.

(f) The date of submission of the
proposal.

(g) A brief statement of the programs,
functions, services, or activities that the
tribal organization proposes to perform,
including:

(1) A description of the geographical
service area, if applicable, to be served.

(2) The estimated number of Indian
people who will receive the benefits or
services under the proposed contract.

(3) An identification of any local,
Area, regional, or national level
departmental programs, functions,
services, or activities to be contracted,
including administrative functions.

(4) A description of the proposed
program standards;

(5) An identification of the program
reports, data and financial reports that
the Indian tribe or tribal organization
will provide, including their frequency.

(6) A description of any proposed
redesign of the programs, services,
functions, or activities to be contracted,

(7) Minimum staff qualifications
proposed by the Indian tribe and tribal
organization, if any; and

(8) A statement that the Indian tribe
or tribal organization will meet the
minimum procurement, property and
financial management standards set
forth in Subpart F, subject to any waiver
that may have been granted under
Subpart K.

(h) The amount of funds requested,
including:

(1) An identification of the funds
requested by programs, functions,
services, or activities, under section
106(a)(1) of the Act, including the
Indian tribe or tribal organization’s
share of funds related to such programs,
functions, services, or activities, if any,
from any Departmental local, area,
regional, or national level.

(2) An identification of the amount of
direct contract support costs, including
one-time start-up or preaward costs
under section 106(a)(2) and related
provisions of the Act, presented by
major categories such as:

(i) Personnel (differentiating between
salary and fringe benefits);

(ii) Equipment;
(iii) Materials and supplies;
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(iv) Travel;
(v) Subcontracts; and
(vi) Other appropriate items of cost.
(3) An identification of funds the

Indian tribe or tribal organization
requests to recover for indirect contract
support costs. This funding request
must include either:

(i) a copy of the most recent
negotiated indirect cost rate agreement;
or

(ii) an estimated amount requested for
indirect costs, pending timely
establishment of a rate or negotiation of
administrative overhead costs.

(4) To the extent not stated elsewhere
in the budget or previously reported to
the Secretary, any preaward costs,
including the amount and time period
covered or to be covered; and

(5) At the option of the Indian tribe or
tribal organization, an identification of
programs, functions, services, or
activities specified in the contract
proposal which will be funded from
sources other than the Secretary.

(i) The proposed starting date and
term of the contract.

(j) In the case of a cooperative
agreement, the nature and degree of
Federal programmatic involvement
anticipated during the term of the
agreement.

(k) The extent of any planned use of
Federal personnel and Federal
resources.

(l) Any proposed waiver(s) of the
regulations in this part; and

(m) A statement that the Indian tribe
or tribal organization will implement
procedures appropriate to the programs,
functions, services or activities
proposed to be contracted, assuring the
confidentiality of medical records and
of information relating to the financial
affairs of individual Indians obtained
under the proposal contract, or as
otherwise required by law.

§ 900.9 May the Secretary require an
Indian tribe or tribal organization to submit
any other information beyond that identified
in § 900.8?

No.

§ 900.10 How does an Indian tribe or tribal
organization secure a list of all Federal
property currently in use in carrying out the
programs, functions, services, or activities
that benefit the Indian tribe or tribal
organization to assist in negotiating a
contract?

The Indian tribe or tribal organization
submits a written request to the
Secretary. The Secretary shall provide
the requested information, including the
condition of the property, within 60
days.

§ 900.11 What should an Indian tribe or
tribal organization that is proposing a
contract do about specifying the Federal
property that the Indian tribe or tribal
organization may wish to use in carrying
out the contract?

The Indian tribe or tribal organization
is encouraged to provide the Secretary,
as early as possible, with:

(a) A list of the following Federal
property intended for use under the
contract:

(1) Equipment;
(2) Furnishings;
(3) Facilities; and
(4) Other real and personal property.
(b) A statement of how the Indian

tribe or tribal organization will obtain
each item by transfer of title under
§ 105(f)(2) of the Act and section 1(b)(8)
of the model agreement set forth in
section 108(c) of the Act, through a
temporary use permit, similar
arrangement, or otherwise; and

(c) Where equipment is to be shared
by contracted and non-contracted
programs, services, functions, or
activities, a proposal outlining proposed
equipment sharing or other
arrangements.

§ 900.12 Are the proposal contents
requirements the same for renewal of a
contract that is expiring and for securing an
annual funding agreement after the first
year of the funding agreement?

No. In these situations, an Indian tribe
or tribal organization should submit a
renewal proposal (or notification of
intent not to renew) or an annual
funding agreement proposal at least 90
days before the expiration date of the
contract or existing annual funding
agreement. The proposal shall provide
funding information in the same detail
and format as the original proposal and
may also identify any significant
proposed changes.

§ 900.13 Does the contract proposal
become part of the final contract?

No, unless the parties agree.

Subpart D—Review and Approval of
Contract Proposals

§ 900.14 What does this subpart cover?

This Subpart covers any proposal to
enter into a self-determination contract,
to amend an existing self-determination
contract, to renew an existing self-
determination contract, or to redesign a
program through a self-determination
contract.

§ 900.15 What shall the Secretary do upon
receiving a proposal?

Upon receipt of a proposal, the
Secretary shall:

(a) Within two days notify the
applicant in writing that the proposal
has been received;

(b) Within 15 days notify the
applicant in writing of any missing
items required by § 900.8 and request
that the items be submitted within 15
days of receipt of the notification; and

(c) Review the proposal to determine
whether there are declination issues
under section 102(a)(2) of the Act.

§ 900.16 How long does the Secretary
have to review and approve the proposal
and award the contract, or decline a
proposal?

The Secretary has 90 days after
receipt of a proposal to review and
approve the proposal and award the
contract or decline the proposal in
compliance with section 102 of the Act
and subpart E. At any time during the
review period the Secretary may
approve the proposal and award the
requested contract.

§ 900.17 Can the statutory 90-day period
be extended?

Yes, with written consent of the
Indian tribe or tribal organization. If
consent is not given, the 90-day
deadline applies.

§ 900.18 What happens if a proposal is not
declined within 90 days after it is received
by the Secretary?

A proposal that is not declined within
90 days (or within any agreed extension
under § 900.17) is deemed approved and
the Secretary shall award the contract or
any amendment or renewal within that
90-day period and add to the contract
the full amount of funds pursuant to
Section 106(a) of the Act.

§ 900.19 What happens when a proposal is
approved?

Upon approval the Secretary shall
award the contract and add to the
contract the full amount of funds to
which the contractor is entitled under
section 106(a) of the Act.

Subpart E—Declination Procedures

§ 900.20 What does this Subpart cover?
This subpart explains how and under

what circumstances the Secretary may
decline a proposal to contract, to amend
an existing contract, to renew an
existing contract, to redesign a program,
or to waive any provisions of these
regulations. For annual funding
agreements, see § 900.32.

§ 900.21 When can a proposal be
declined?

As explained in Secs. 900.16 and
900.17, a proposal can only be declined
within 90 days after the Secretary
receives the proposal, unless that period
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is extended with the voluntary and
express written consent of the Indian
tribe or tribal organization.

§ 900.22 For what reasons can the
Secretary decline a proposal?

The Secretary may only decline to
approve a proposal for one of five
specific reasons:

(a) The service to be rendered to the
Indian beneficiaries of the particular
program or function to be contracted
will not be satisfactory;

(b) Adequate protection of trust
resources is not assured;

(c) The proposed project or function
to be contracted for cannot be properly
completed or maintained by the
proposed contract;

(d) The amount of funds proposed
under the contract is in excess of the
applicable funding level for the
contract, as determined under section
106(a) of the Act; or

(e) The program, function, service, or
activity (or a portion thereof) that is the
subject of the proposal is beyond the
scope of programs, functions, services,
or activities covered under section
102(a)(1) of the Act because the
proposal includes activities that cannot
lawfully be carried out by the
contractor.

§ 900.23 Can the Secretary decline a
proposal where the Secretary’s objection
can be overcome through the contract?

No. The Secretary may not decline to
enter into a contract with an Indian tribe
or tribal organization based on any
objection that will be overcome through
the contract.

§ 900.24 Can a contract proposal for an
Indian tribe or tribal organization’s share of
administrative programs, functions,
services, and activities be declined for any
reason other than the five reasons specified
in § 900.22?

No. The Secretary may only decline a
proposal based upon one or more of the
five reasons listed above. If a contract
affects the preexisting level of services
to any other tribe, the Secretary shall
address that effect in the Secretary’s
annual report to Congress under section
106(c)(6) of the Act.

§ 900.25 What if only a portion of a
proposal raises one of the five declination
criteria?

The Secretary must approve any
severable portion of a proposal that does
not support a declination finding
described in § 900.20, subject to any
alteration in the scope of the proposal
that the Secretary and the Indian tribe
or tribal organization approve.

§ 900.26 What happens if the Secretary
declines a part of a proposal on the ground
that the proposal proposes in part to plan,
conduct, or administer a program, function,
service or activity that is beyond the scope
of programs covered under section 102(a)
of the Act, or proposes a level of funding
that is in excess of the applicable level
determined under section 106(a) of the Act?

In those situations the Secretary is
required, as appropriate, to approve the
portion of the program, function,
service, or activity that is authorized
under section 102(a) of the Act, or
approve a level of funding that is
authorized under section 106(a) of the
Act. As noted in § 900.25, the approval
is subject to any alteration in the scope
of the proposal that the Secretary and
the Indian tribe or tribal organization
approve.

§ 900.27 If an Indian tribe or tribal
organization elects to contract for a
severable portion of a proposal, does the
Indian tribe or tribal organization lose its
appeal rights to challenge the portion of the
proposal that was declined?

No, but the hearing and appeal
procedures contained in these
regulations only apply to the portion of
the proposal that was declined.

§ 900.28 Is technical assistance available
to an Indian tribe or tribal organization to
avoid declination of a proposal?

Yes. In accordance with section
103(d) of the Act, upon receiving a
proposal, the Secretary shall provide
any necessary requested technical
assistance to an Indian tribe or tribal
organization, and shall share all relevant
information with the Indian tribe or
tribal organization, in order to avoid
declination of the proposal.

§ 900.29 What is the Secretary required to
do if the Secretary decides to decline all or
a portion of a proposal?

If the Secretary decides to decline all
or a severable portion of a proposal, the
Secretary is required:

(a) To advise the Indian tribe or tribal
organization in writing of the
Secretary’s objections, including a
specific finding that clearly
demonstrates that (or that is supported
by a controlling legal authority that) one
of the conditions set forth in § 900.22
exists, together with a detailed
explanation of the reason for the
decision to decline the proposal and,
within 20 days, any documents relied
on in making the decision; and

(b) To advise the Indian tribe or tribal
organization in writing of the rights
described in § 900.31.

§ 900.30 When the Secretary declines all
or a portion of a proposal, is the Secretary
required to provide an Indian tribe or tribal
organization with technical assistance?

Yes. The Secretary shall provide
additional technical assistance to
overcome the stated objections, in
accordance with section 102(b) of the
Act, and shall provide any necessary
requested technical assistance to
develop any modifications to overcome
the Secretary’s stated objections.

§ 900.31 When the Secretary declines all
or a portion of a proposal, is an Indian tribe
or tribal organization entitled to any
appeal?

Yes. The Indian tribe or tribal
organization is entitled to an appeal on
the objections raised by the Secretary,
with an agency hearing on the record,
and the right to engage in full discovery
relevant to any issue raised in the
matter. The procedures for appeals are
in subpart L of these regulations.
Alternatively, at its option the Indian
tribe or tribal organization has the right
to sue in Federal district court to
challenge the Secretary’s decision.

§ 900.32 Can the Secretary decline an
Indian tribe or tribal organization’s
proposed successor annual funding
agreement?

No. If it is substantially the same as
the prior annual funding agreement
(except for funding increases included
in appropriations acts or funding
reductions as provided in section 106(b)
of the Act) and the contract is with
DHHS or the BIA, the Secretary shall
approve and add to the contract the full
amount of funds to which the contractor
is entitled, and may not decline, any
portion of a successor annual funding
agreement. Any portion of an annual
funding agreement proposal which is
not substantially the same as that which
was funded previously (e.g., a redesign
proposal; waiver proposal; different
proposed funding amount; or different
program, service, function, or activity),
or any annual funding agreement
proposal which pertains to a contract
with an agency of DOI other than the
BIA, is subject to the declination criteria
and procedures in subpart E. If there is
a disagreement over the availability of
appropriations, the Secretary may
decline the proposal in part under the
procedure in subpart E.

§ 900.33 Are all proposals to renew term
contracts subject to the declination
criteria?

Department of Health and Human
Services and the Bureau of Indian
Affairs will not review the renewal of a
term contract for declination issues
where no material and substantial
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change to the scope or funding of a
program, functions, services, or
activities has been proposed by the
Indian tribe or tribal organization.
Proposals to renew term contracts with
DOI agencies other than the Bureau of
Indian Affairs may be reviewed under
the declination criteria.

Subpart F—Standards for Tribal or
Tribal Organization Management
Systems

General

§ 900.35 What is the purpose of this
subpart?

This subpart contains the minimum
standards for the management systems
used by Indian tribes or tribal
organizations when carrying out self-
determination contracts. It provides
standards for an Indian tribe or tribal
organization’s financial management
system, procurement management
system, and property management
system.

§ 900.36 What requirements are imposed
upon Indian tribes or tribal organizations by
this subpart?

When carrying out self-determination
contracts, Indian tribes and tribal
organizations shall develop, implement,
and maintain systems that meet these
minimum standards, unless one or more
of the standards have been waived, in
whole or in part, under section 107(e) of
the Act and Subpart K.

§ 900.37 What provisions of Office of
Management and Budget (OMB) circulars or
the ‘‘common rule’’ apply to self-
determination contracts?

The only provisions of OMB Circulars
and the only provisions of the ‘‘common
rule’’ that apply to self-determination
contracts are the provisions adopted in
these regulations, those expressly
required or modified by the Act, and
those negotiated and agreed to in a self-
determination contract.

§ 900.38 Do these standards apply to the
subcontractors of an Indian tribe or tribal
organization carrying out a self-
determination contract?

An Indian tribe or tribal organization
may require that some or all of the
standards in this subpart be imposed
upon its subcontractors when carrying
out a self-determination contract.

§ 900.39 What is the difference between a
standard and a system?

(a) Standards are the minimum
baseline requirements for the
performance of an activity. Standards
establish the ‘‘what’’ that an activity
should accomplish.

(b) Systems are the procedural
mechanisms and processes for the day-
to-day conduct of an activity. Systems
are ‘‘how’’ the activity will be
accomplished.

§ 900.40 When are Indian tribe or tribal
organization management standards and
management systems evaluated?

(a) Management standards are
evaluated by the Secretary when the
Indian tribe or tribal organization
submits an initial contract proposal.

(b) Management systems are evaluated
by an independent auditor through the
annual single agency audit report that is
required by the Act and OMB Circular
A–128.

§ 900.41 How long must an Indian tribe or
tribal organization keep management
system records?

The Indian tribe or tribal organization
must retain financial, procurement and
property records for the minimum
periods described below. Electronic,
magnetic or photographic records may
be substituted for hard copies.

(a) Financial records. Financial
records include documentation of
supporting costs incurred under the
contract. These records must be retained
for three years from the date of
submission of the single audit report to
the Secretary.

(b) Procurement records. Procurement
records include solicitations, purchase
orders, contracts, payment histories and
records applicable of significant
decisions. These records must be
retained for three years after the Indian
tribe or tribal organization or
subcontractors make final payment and
all other pending matters are closed.

(c) Property management records.
Property management records of real
and personal property transactions must
be retained for three years from the date
of disposition, replacement, or transfer.

(d) Litigation, audit exceptions and
claims. Records pertaining to any
litigation, audit exceptions or claims
requiring management systems data
must be retained until the action has
been completed.

Standards for Financial Management
Systems

§ 900.42 What are the general financial
management system standards that apply
to an Indian tribe carrying out a self-
determination contract?

An Indian tribe shall expend and
account for contract funds in
accordance with all applicable tribal
laws, regulations, and procedures.

§ 900.43 What are the general financial
management system standards that apply
to a tribal organization carrying out a self-
determination contract?

A tribal organization shall expend and
account for contract funds in
accordance with the procedures of the
tribal organization.

§ 900.44 What minimum general standards
apply to all Indian tribe or tribal
organization financial management systems
when carrying out a self-determination
contract?

The fiscal control and accounting
procedures of an Indian tribe or tribal
organization shall be sufficient to:

(a) Permit preparation of reports
required by a self-determination
contract and the Act; and

(b) Permit the tracing of contract
funds to a level of expenditure adequate
to establish that they have not been used
in violation of any restrictions or
prohibitions contained in any statute
that applies to the self-determination
contract.

§ 900.45 What specific minimum
requirements shall an Indian tribe or tribal
organization’s financial management
system contain to meet these standards?

An Indian tribe or tribal
organization’s financial management
system shall include provisions for the
following seven elements.

(a) Financial reports. The financial
management system shall provide for
accurate, current, and complete
disclosure of the financial results of self-
determination contract activities. This
includes providing the Secretary a
completed Financial Status Report, SF
269A, as negotiated and agreed to in the
self-determination contract.

(b) Accounting records. The financial
management system shall maintain
records sufficiently detailed to identify
the source and application of self-
determination contract funds received
by the Indian tribe or tribal
organization. The system shall contain
sufficient information to identify
contract awards, obligations and
unobligated balances, assets, liabilities,
outlays, or expenditures and income.

(c) Internal controls. The financial
management system shall maintain
effective control and accountability for
all self-determination contract funds
received and for all Federal real
property, personal property, and other
assets furnished for use by the Indian
tribe or tribal organization under the
self-determination contract.

(d) Budget controls. The financial
management system shall permit the
comparison of actual expenditures or
outlays with the amounts budgeted by
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the Indian tribe or tribal organization for
each self-determination contract.

(e) Allowable costs. The financial
management system shall be sufficient
to determine the reasonableness,
allowability, and allocability of self-
determination contract costs based upon
the terms of the self-determination
contract and the Indian tribe or tribal

organization’s applicable OMB cost
principles, as amended by the Act and
these regulations. (The following chart
lists certain OMB Circulars and suggests
the entities that may use each, but the
final selection of the applicable circular
may differ from those shown, as agreed
to by the Indian tribe or tribal
organization and the Secretary.

Agreements between an Indian tribe or
tribal organization and the Secretary
currently in place do not require
renegotiation.) Copies of these circulars
are available from the Executive Office
of the President, Publications Service,
725 17th Street N. W., Washington, D.
C. 20503.

Type of tribal organization Applicable OMB cost circular

Tribal Government ..................................................................................................... A–87, ‘‘Cost Principles for State, Local and Indian Tribal
Governments.’’

Tribal private non-profit other than: (1) an institution of higher education, (2) a
hospital, or (3) an organization named in OMB Circular A–122 as not subject to
that circular.

A–122, ‘‘Cost Principles for Non-Profit Organizations.’’

Tribal educational institution ...................................................................................... A–21, ‘‘Cost Principles for Educational Institutions.’’

(f) Source documentation. The
financial management system shall
contain accounting records that are
supported by source documentation,
e.g., canceled checks, paid bills, payroll
records, time and attendance records,
contract award documents, purchase
orders, and other primary records that
support self-determination contract
fund expenditures.

(g) Cash management. The financial
management system shall provide for
accurate, current, and complete
disclosure of cash revenues
disbursements, cash-on-hand balances,
and obligations by source and
application for each Indian tribe or
tribal organization, and subcontractor if
applicable, so that complete and
accurate cash transactions may be
prepared as required by the self-
determination contract.

§ 900.46 What requirements are imposed
upon the Secretary for financial
management by these standards?

The Secretary shall establish
procedures, consistent with Treasury
regulations as modified by the Act, for
the transfer of funds from the United
States to the Indian tribe or tribal
organization in strict compliance with
the self-determination contract and the
annual funding agreement.

Procurement Management System
Standards

§ 900.47 When procuring property or
services with self-determination contract
funds, can an Indian tribe or tribal
organization follow the same procurement
policies and procedures applicable to other
Indian tribe or tribal organization funds?

Indian tribes and tribal organizations
shall have standards that conform to the
standards in this Subpart. If the Indian
tribe or tribal organization relies upon
standards different than those described
below, it shall identify the standards it
will use as a proposed waiver in the

initial contract proposal or as a waiver
request to an existing contract.

§ 900.48 If the Indian tribe or tribal
organization does not propose different
standards, what basic standards shall the
Indian tribe or tribal organization follow?

(a) The Indian tribe or tribal
organization shall ensure that its
vendors and/or subcontractors perform
in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(b) The Indian tribe or tribal
organization shall maintain written
standards of conduct governing the
performance of its employees who
award and administer contracts.

(1) No employee, officer, elected
official, or agent of the Indian tribe or
tribal organization shall participate in
the selection, award, or administration
of a procurement supported by Federal
funds if a conflict of interest, real or
apparent, would be involved.

(2) An employee, officer, elected
official, or agent of an Indian tribe or
tribal organization, or of a subcontractor
of the Indian tribe or tribal organization,
is not allowed to solicit or accept
gratuities, favors, or anything of
monetary value from contractors,
potential contractors, or parties to sub-
agreements, with the following
exemptions. The Indian tribe or tribal
organization may exempt a financial
interest that is not substantial or a gift
that is an unsolicited item of nominal
value.

(3) These standards shall also provide
for penalties, sanctions, or other
disciplinary actions for violations of the
standards.

(c) The Indian tribe or tribal
organization shall review proposed
procurements to avoid buying
unnecessary or duplicative items and
ensure the reasonableness of the price.
The Indian tribe or tribal organization
should consider consolidating or

breaking out procurement to obtain
more economical purchases. Where
appropriate, the Indian tribe or tribal
organization shall compare leasing and
purchasing alternatives to determine
which is more economical.

(d) The Indian tribe or tribal
organization shall conduct all major
procurement transactions by providing
full and open competition, to the extent
necessary to assure efficient expenditure
of contract funds and to the extent
feasible in the local area.

(1) Indian tribes or tribal
organizations shall develop their own
definition for ‘‘major procurement
transactions.’’

(2) As provided in sections 7 (b) and
(c) of the Act, Indian preference and
tribal preferences shall be applied in
any procurement award.

(e) The Indian tribe or tribal
organization shall make procurement
awards only to responsible entities who
have the ability to perform successfully
under the terms and conditions of the
proposed procurement. In making this
judgment, the Indian tribe or tribal
organization will consider such matters
as the contractor’s integrity, its
compliance with public policy, its
record of past performance, and its
financial and technical resources.

(f) The Indian tribe or tribal
organization shall maintain records on
the significant history of all major
procurement transactions. These records
may include, but are not limited to, the
rationale for the method of
procurement, the selection of contract
type, the contract selection or rejection,
and the basis for the contract price.

(g) The Indian tribe or tribal
organization is solely responsible, using
good administrative practice and sound
business judgment, for processing and
settling all contractual and
administrative issues arising out of a
procurement. These issues include, but
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are not limited to, source evaluation,
protests, disputes, and claims.

(1) The settlement of any protest,
dispute, or claim shall not relieve the
Indian tribe or tribal organization of any
obligations under a self-determination
contract.

(2) Violations of law shall be referred
to the tribal or Federal authority having
proper jurisdiction.

§ 900.49 What procurement standards
apply to subcontracts?

Each subcontract entered into under
the Act shall at a minimum:

(a) Be in writing;
(b) Identify the interested parties,

their authorities, and the purposes of
the contract;

(c) State the work to be performed
under the contract;

(d) State the process for making any
claim, the payments to be made, and the
terms of the contract, which shall be
fixed; and

(e) Be subject to sections 7 (b) and (c)
of the Act.

§ 900.50 What Federal laws, regulations,
and Executive Orders apply to
subcontractors?

Certain provisions of the Act as well
as other applicable Federal laws,
regulations, and Executive Orders apply
to subcontracts awarded under self-
determination contracts. As a result,
subcontracts should contain a provision
informing the recipient that their award
is funded with Indian Self-
Determination Act funds and that the
recipient is responsible for identifying
and ensuring compliance with
applicable Federal laws, regulations,
and Executive Orders. The Secretary
and the Indian tribe or tribal
organization may, through negotiation,
identify all or a portion of such
requirements in the self-determination
contract and, if so identified, these
requirements should be identified in
subcontracts.

Property Management System
Standards

§ 900.51 What is an Indian tribe or tribal
organization’s property management
system expected to do?

An Indian tribe or tribal
organization’s property management
system shall account for all property
furnished or transferred by the Secretary
for use under a self-determination
contract or acquired with contract
funds. The property management
system shall contain requirements for
the use, care, maintenance, and
disposition of Federally-owned and
other property as follows:

(a) Where title vests in the Indian
tribe, in accordance with tribal law and
procedures; or

(b) In the case of a tribal organization,
according to the internal property
procedures of the tribal organization.

§ 900.52 What type of property is the
property management system required to
track?

The property management system of
the Indian tribe or tribal organization
shall track:

(a) Personal property with an
acquisition value in excess of $5,000 per
item;

(b) Sensitive personal property, which
is all personal property that is subject to
theft and pilferage, as defined by the
Indian tribe or tribal organization. All
firearms shall be considered sensitive
personal property; and

(c) Real property provided by the
Secretary for use under the contract.

§ 900.53 What kind of records shall the
property management system maintain?

The property management system
shall maintain records that accurately
describe the property, including any
serial number or other identification
number. These records should contain
information such as the source,
titleholder, acquisition date, cost, share
of Federal participation in the cost,
location, use and condition of the
property, and the date of disposal and
sale price, if any.

§ 900.54 Should the property management
system prescribe internal controls?

Yes. Effective internal controls should
include procedures:

(a) For the conduct of periodic
inventories;

(b) To prevent loss or damage to
property; and

(c) To ensure that property is used for
an Indian tribe or tribal organization’s
self-determination contract(s) until the
property is declared excess to the needs
of the contract consistent with the
Indian tribe or tribal organization’s
property management system.

§ 900.55 What are the standards for
inventories?

A physical inventory should be
conducted at least once every 2 years.
The results of the inventory shall be
reconciled with the Indian tribe or tribal
organization’s internal property and
accounting records.

§ 900.56 What maintenance is required for
property?

Required maintenance includes the
performance of actions necessary to
keep the property in good working
condition, the procedures recommended

by equipment manufacturers, and steps
necessary to protect the interests of the
contractor and the Secretary in any
express warranties or guarantees
covering the property.

§ 900.57 What if the Indian tribe or tribal
organization chooses not to take title to
property furnished or acquired under the
contract?

If the Indian tribe or tribal
organization chooses not to take title to
property furnished by the government
or acquired with contract funds, title to
the property remains vested in the
Secretary. A list of Federally-owned
property to be used under the contract
shall be included in the contract.

§ 900.58 Do the same accountability and
control procedures described above apply
to Federal property?

Yes, except that requirements for the
inventory and disposal of Federal
property are different.

§ 900.59 How are the inventory
requirements for Federal property different
than for tribal property?

There are three additional
requirements:

(a) The Indian tribe or tribal
organization shall conduct a physical
inventory of the Federally-owned
property and reconcile the results with
the Indian tribe or tribal organization’s
property records annually, rather than
every 2 years;

(b) Within 90 days following the end
of an annual funding agreement, the
Indian tribe or tribal organization shall
certify and submit to the Secretary an
annual inventory of all Federally-owned
real and personal property used in the
contracted program; and

(c) The inventory shall report any
increase or decrease of $5,000 or more
in the value of any item of real property.

§ 900.60 How does an Indian tribe or tribal
organization dispose of Federal personal
property?

The Indian tribe or tribal organization
shall report to the Secretary in writing
any Federally-owned personal property
that is worn out, lost, stolen, damaged
beyond repair, or no longer needed for
the performance of the contract.

(a) The Indian tribe or tribal
organization shall state whether the
Indian tribe or tribal organization wants
to dispose of or return the property.

(b) If the Secretary does not respond
within 60 days, the Indian tribe or tribal
organization may return the property to
the Secretary, who shall accept transfer,
custody, control, and responsibility for
the property (together with all
associated costs).
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Subpart G—Programmatic Reports and
Data Requirements

§ 900.65 What programmatic reports and
data shall the Indian tribe or tribal
organization provide?

Unless required by statute, there are
no mandatory reporting requirements.
Each Indian tribe or tribal organization
shall negotiate with the Secretary the
type and frequency of program narrative
and program data report(s) which
respond to the needs of the contracting
parties and that are appropriate for the
purposes of the contract. The extent of
available resources will be a
consideration in the negotiations.

§ 900.66 What happens if the Indian tribe
or tribal organization and the Secretary
cannot come to an agreement concerning
the type and/or frequency of program
narrative and/or program data report(s)?

Any disagreements over reporting
requirements are subject to the
declination criteria and procedures in
section 102 of the Act and subpart E.

§ 900.67 Will there be a uniform data set
for all IHS programs?

IHS will work with Indian tribe or
tribal organization representatives to
develop a mutually defined uniform
subset of data that is consistent with
Congressional intent, imposes a
minimal reporting burden, and which
responds to the needs of the contracting
parties.

§ 900.68 Will this uniform data set be
required of all Indian tribe or tribal
organizations contracting with the IHS
under the Act?

No. The uniform data set, applicable
to the services to be performed, will
serve as the target for the Secretary and
the Indian tribes or tribal organizations
during individual negotiations on
program data reporting requirements.

Subpart H—Lease of Tribally-Owned
Buildings by the Secretary

§ 900.69 What is the purpose of this
subpart?

Section 105(l) of the Act requires the
Secretary, at the request of an Indian
tribe or tribal organization, to enter into
a lease with the Indian tribe or tribal
organization for a building owned or
leased by the tribe or tribal organization
that is used for administration or
delivery of services under the Act. The
lease is to include compensation as
provided in the statute as well as ‘‘such
other reasonable expenses that the
Secretary determines, by regulation, to
be allowable.’’ This subpart contains
requirements for these leases.

§ 900.70 What elements are included in the
compensation for a lease entered into
between the Secretary and an Indian tribe
or tribal organization for a building owned
or leased by the Indian tribe or tribal
organization that is used for administration
or delivery of services under the Act?

To the extent that no element is
duplicative, the following elements may
be included in the lease compensation:

(a) Rent (sublease);
(b) Depreciation and use allowance

based on the useful life of the facility
based on acquisition costs not financed
with Federal funds;

(c) Contributions to a reserve for
replacement of facilities;

(d) Principal and interest paid or
accrued;

(e) Operation and maintenance
expenses, to the extent not otherwise
included in rent or use allowances,
including, but not limited to, the
following:

(1) Water, sewage;
(2) Utilities;
(3) Fuel;
(4) Insurance;
(5) Building management supervision

and custodial services;
(6) Custodial and maintenance

supplies;
(7) Pest control;
(8) Site maintenance (including snow

and mud removal);
(9) Trash and waste removal and

disposal;
(10) Fire protection/fire fighting

services and equipment;
(11) Monitoring and preventive

maintenance of building structures and
systems, including but not limited to:

(i) Heating/ventilation/air
conditioning;

(ii) Plumbing;
(iii) Electrical;
(iv) Elevators;
(v) Boilers;
(vi) Fire safety system;
(vii) Security system; and
(viii) Roof, foundation, walls, floors.
(12) Unscheduled maintenance;
(13) Scheduled maintenance

(including replacement of floor
coverings, lighting fixtures, repainting);

(14) Security services;
(15) Management fees; and
(16) Other reasonable and necessary

operation or maintenance costs justified
by the contractor;

(f) Repairs to buildings and
equipment;

(g) Alterations needed to meet
contract requirements;

(h) Other reasonable expenses; and
(i) The fair market rental for buildings

or portions of buildings and land,
exclusive of the Federal share of
building construction or acquisition

costs, or the fair market rental for
buildings constructed with Federal
funds exclusive of fee or profit, and for
land.

§ 900.71 What type of reserve fund is
anticipated for funds deposited into a
reserve for replacement of facilities as
specified in § 900.70(c)?

Reserve funds must be accounted for
as a capital project fund or a special
revenue fund.

§ 900.72 Who is the guardian of the fund
and may the funds be invested?

(a) The Indian tribe or tribal
organization is the guardian of the fund.

(b) Funds may be invested in
accordance with the laws, regulations
and policies of the Indian tribe or tribal
organization subject to the terms of the
lease or the self-determination contract.

§ 900.73 Is a lease with the Secretary the
only method available to recover the types
of cost described in § 900.70?

No. With the exception of paragraph
(i) in § 900.70, the same types of costs
may be recovered in whole or in part
under section 106(a) of the Act as direct
or indirect charges to a self-
determination contract.

§ 900.74 How may an Indian tribe or tribal
organization propose a lease to be
compensated for the use of facilities?

There are three options available:
(a) The lease may be based on fair

market rental.
(b) The lease may be based on a

combination of fair market rental and
paragraphs (a) through (h) of § 900.70,
provided that no element of expense is
duplicated in fair market rental.

(c) The lease may be based on
paragraphs (a) through (h) of § 900.70
only.

Subpart I—Property Donation
Procedures

General

§ 900.85 What is the purpose of this
subpart?

This subpart implements section
105(f) of the Act regarding donation of
Federal excess and surplus property to
Indian tribes or tribal organizations and
acquisition of property with funds
provided under a self-determination
contract or grant.

§ 900.86 How will the Secretary exercise
discretion to acquire and donate BIA or IHS
excess property and excess and surplus
Federal property to an Indian tribe or tribal
organization?

The Secretary will exercise discretion
in a way that gives maximum effect to
the requests of Indian tribes or tribal
organizations for donation of BIA or IHS
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excess property and excess or surplus
Federal property, provided that the
requesting Indian tribe or tribal
organization shall state how the
requested property is appropriate for
use for any purpose for which a self-
determination contract or grant is
authorized.

Government-Furnished Property

§ 900.87 How does an Indian tribe or tribal
organization obtain title to property
furnished by the Federal government for
use in the performance of a contract or
grant agreement pursuant to section
105(f)(2)(A) of the Act?

(a) For government-furnished
personal property made available to an
Indian tribe or tribal organization before
October 25, 1994:

(1) The Secretary, in consultation
with each Indian tribe or tribal
organization, shall develop a list of the
property used in a self-determination
contract.

(2) The Indian tribe or tribal
organization shall indicate any items on
the list to which the Indian tribe or
tribal organization wants the Secretary
to retain title.

(3) The Secretary shall provide the
Indian tribe or tribal organization with
any documentation needed to transfer
title to the remaining listed property to
the Indian tribe or tribal organization.

(b) For government-furnished real
property made available to an Indian
tribe or tribal organization before
October 25, 1994:

(1) The Secretary, in consultation
with the Indian tribe or tribal
organization, shall develop a list of the
property furnished for use in a self-
determination contract.

(2) The Secretary shall inspect any
real property on the list to determine the
presence of any hazardous substance
activity, as defined in 41 CFR 101–
47.202.2(b)(10). If the Indian tribe or
tribal organization desires to take title to
any real property on the list, the Indian
tribe or tribal organization shall inform
the Secretary, who shall take such steps
as necessary to transfer title to the
Indian tribe or tribal organization.

(c) For government-furnished real and
personal property made available to an
Indian tribe or tribal organization on or
after October 25, 1994:

(1) The Indian tribe or tribal
organization shall take title to all
property unless the Indian tribe or tribal
organization requests that the United
States retain the title.

(2) The Secretary shall determine the
presence of any hazardous substance
activity, as defined in 41 CFR 101–
47.202.2(b)(10).

§ 900.88 What should the Indian tribe or
tribal organization do if it wants to obtain
title to government-furnished real property
that includes land not already held in trust?

If the land is owned by the United
States but not held in trust for an Indian
tribe or individual Indian, the Indian
tribe or tribal organization shall specify
whether it wants to acquire fee title to
the land or whether it wants the land to
be held in trust for the benefit of a tribe.

(a) If the Indian tribe or tribal
organization requests fee title, the
Secretary shall take the necessary action
under Federal law and regulations to
transfer fee title.

(b) If the Indian tribe or tribal
organization requests beneficial
ownership with fee title to be held by
the United States in trust for an Indian
tribe:

(1) The Indian tribe or tribal
organization shall submit with its
request a resolution of support from the
governing body of the Indian tribe in
which the beneficial ownership is to be
registered.

(2) If the request is submitted to the
Secretary of Health and Human Services
for land under the jurisdiction of that
Secretary, the Secretary shall take all
necessary steps to effect a transfer of the
land to the Secretary of the Interior and
shall also forward the Indian tribe or
tribal organization’s request and the
tribe’s resolution.

(3) The Secretary of the Interior shall
expeditiously process all requests in
accordance with applicable Federal law
and regulations.

(4) The Secretary shall not require the
Indian tribe or tribal organization to
furnish any information in support of a
request other than that required by law
or regulation.

§ 900.89 When may the Secretary elect to
reacquire government-furnished property
whose title has been transferred to an
Indian tribe or tribal organization?

(a) Except as provided in paragraph
(b) of this section, when a self-
determination contract or grant
agreement, or portion thereof, is
retroceded, reassumed, terminated, or
expires, the Secretary shall have the
option to take title to any item of
government-furnished property:

(1) That title has been transferred to
an Indian tribe or tribal organization;

(2) That is still in use in the program;
and

(3) That has a current fair market
value, less the cost of improvements
borne by the Indian tribe or tribal
organization in excess of $5,000.

(b) If property referred to in paragraph
(a) of this section is shared between one
or more ongoing contracts or grant

agreements and a contract or grant
agreement that is retroceded,
reassumed, terminated or expires and
the Secretary wishes to use such
property in the retroceded or reassumed
program, the Secretary and the
contractor or grantee using such
property shall negotiate an acceptable
arrangement for continued sharing of
such property and for the retention or
transfer of title.

§ 900.90 Does government-furnished real
property to which an Indian tribe or tribal
organization has taken title continue to be
eligible for facilities operation and
maintenance funding from the Secretary?

Yes.

Contractor-Purchased Property

§ 900.91 Who takes title to property
purchased with funds under a self-
determination contract or grant agreement
pursuant to section 105(f)(2)(A) of the Act?

The contractor takes title to such
property, unless the contractor chooses
to have the United States take title. In
that event, the contractor must inform
the Secretary of the purchase and
identify the property and its location in
such manner as the contractor and the
Secretary deem necessary. A request for
the United States to take title to any
item of contractor-purchased property
may be made at any time. A request for
the Secretary to take fee title to real
property shall be expeditiously
processed in accordance with applicable
Federal law and regulation.

§ 900.92 What should the Indian tribe or
tribal organization do if it wants contractor-
purchased real property to be taken into
trust?

The contractor shall submit a
resolution of support from the governing
body of the Indian tribe in which the
beneficial ownership is to be registered.
If the request to take contractor-
purchased real property into trust is
submitted to the Secretary of Health and
Human Services, that Secretary shall
transfer the request to the Secretary of
the Interior. The Secretary of the Interior
shall expeditiously process all requests
in accord with applicable Federal law
and regulation.

§ 900.93 When may the Secretary elect to
acquire title to contractor-purchased
property?

(a) Except as provided in paragraph
(b) of this section when a self-
determination contract or grant
agreement, or portion thereof, is
retroceded, reassumed, terminated, or
expires, the Secretary shall have the
option to take title to any item of
government-furnished property:
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(1) Whose title has been transferred to
an Indian tribe or tribal organization;

(2) That is still in use in the program;
and

(3) That has a current fair market
value, less the cost of improvements
borne by the Indian tribe or tribal
organization, in excess of $5,000.

(b) If property referred to in paragraph
(a) of this section is shared between one
or more ongoing contracts or grant
agreements and a contract or grant
agreement that is retroceded,
reassumed, terminated or expires and
the Secretary wishes to use such
property in the retroceded or reassumed
program, the Secretary and the
contractor or grantee using such
property shall negotiate an acceptable
arrangement for continued sharing of
such property and for the retention or
transfer of title.

§ 900.94 Is contractor-purchased real
property to which an Indian tribe or tribal
organization holds title eligible for facilities
operation and maintenance funding from
the Secretary?

Yes.

BIA and IHS Excess Property

§ 900.95 What is BIA or IHS excess
property?

BIA or IHS excess property means
property under the jurisdiction of the
BIA or IHS that is excess to the agency’s
needs and the discharge of its
responsibilities.

§ 900.96 How can Indian tribes or tribal
organizations learn about BIA and IHS
excess property?

The Secretary shall not less than
annually send to Indian tribes and tribal
organizations a listing of all excess BIA
or IHS personal property before
reporting the property to GSA or to any
other Federal agency as excess. The
listing shall identify the agency official
to whom a request for donation shall be
submitted.

§ 900.97 How can an Indian tribe or tribal
organization acquire excess BIA or IHS
property?

(a) The Indian tribe or tribal
organization shall submit to the
appropriate Secretary a request for
specific property that includes a
statement of how the property is
intended for use in connection with a
self-determination contract or grant. The
Secretary shall expeditiously process
the request and shall exercise discretion
in a way that gives maximum effect to
the request of Indian tribes or tribal
organizations for the donation of excess
BIA or IHS property.

(b) If more than one request for the
same item of personal property is

submitted, the Secretary shall award the
item to the requestor whose request is
received on the earliest date. If two or
more requests are received on the same
date, the Secretary shall award the item
to the requestor with the lowest
transportation costs. The Secretary shall
make the donation as expeditiously as
possible.

(c) If more than one request for the
same parcel of real property is
submitted, the Secretary shall award the
property to the Indian tribe or tribal
organization whose reservation or trust
land is closest to the real property
requested.

§ 900.98 Who takes title to excess BIA or
IHS property donated to an Indian tribe or
tribal organization?

The Indian tribe or tribal organization
takes title to donated excess BIA or IHS
property. The Secretary shall provide
the Indian tribe or tribal organization
with all documentation needed to vest
title in the Indian tribe or tribal
organization.

§ 900.99 Who takes title to any land that is
part of excess BIA or IHS real property
donated to an Indian tribe or tribal
organization?

(a) If an Indian tribe or tribal
organization requests donation of fee
title to excess real property that
includes land not held in trust for an
Indian tribe, the Indian tribe or tribal
organization shall so specify in its
request for donation. The Secretary shall
take the necessary action under Federal
law and regulations to transfer the title
to the Indian tribe or tribal organization.

(b) If an Indian tribe or tribal
organization asks the Secretary to
donate excess real property that
includes land and requests that fee title
to the land be held by the United States
in trust for an Indian tribe, the requestor
shall submit a resolution of support
from the governing body of the Indian
tribe in which the beneficial ownership
is to be registered.

(1) If the donation request is
submitted to the Secretary of Health and
Human Services, that Secretary shall
take all steps necessary to transfer the
land to the Secretary of the Interior with
the Indian tribe or tribal organization’s
request and the Indian tribe’s resolution.
The Secretary of the Interior shall
expeditiously process all requests in
accordance with applicable Federal law
and regulations.

(2) The Secretary shall not require the
Indian tribe or tribal organization to
furnish any information in support of a
request other than that required by law
or regulation.

§ 900.100 May the Secretary elect to
reacquire excess BIA or IHS property
whose title has been transferred to an
Indian tribe or tribal organization?

Yes. When a self-determination
contract or grant agreement, or
portion— thereof, is retroceded,
reassumed, terminated, or expires, the
Secretary shall have the option to take
title to any item of the property;

(a) Except as provided in paragraph
(b) of this section when a self-
determination contract or grant
agreement, or portion thereof, is
retroceded, reassumed, terminated, or
expires, the Secretary shall have the
option to take title to any item of
government-furnished property:

(1) Whose title has been transferred to
an Indian tribe or tribal organization;

(2) That is still in use in the program;
and

(3) That has a current fair market
value, less the cost of improvements
borne by the Indian tribe or tribal
organization, in excess of $5,000.

(b) To the extent that any property
referred to in paragraph (a) of this
section is shared between one or more
ongoing contracts or grant agreements
and a contract or grant agreement that
is retroceded, reassumed, terminated or
expires and the Secretary wishes to use
such property in the retroceded or
reassumed program, the Secretary and
the contractor or grantee using such
property shall negotiate an acceptable
arrangement for continued sharing of
such property and for the retention or
transfer of title.

§ 900.101 Is excess BIA or IHS real
property to which an Indian tribe or tribal
organization has taken title eligible for
facilities operation and maintenance
funding from the Secretary?

Yes.

Excess or Surplus Government Property
of Other Agencies

§ 900.102 What is excess or surplus
government property of other agencies?

(a) ‘‘Excess government property’’ is
real or personal property under the
control of a Federal agency, other than
BIA and IHS, which is not required for
the agency’s needs and the discharge of
its responsibilities.

(b) ‘‘Surplus government property’’
means excess real or personal property
that is not required for the needs of and
the discharge of the responsibilities of
all Federal agencies that has been
declared surplus by the General
Services Administration (GSA).
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§ 900.103 How can Indian tribes or tribal
organizations learn about property that has
been designated as excess or surplus
government property?

The Secretary shall furnish, not less
than annually, to Indian tribes or tribal
organizations listings of such property
as may be made available from time to
time by GSA or other Federal agencies,
and shall obtain listings upon the
request of an Indian tribe or tribal
organization.

§ 900.104 How may an Indian tribe or tribal
organization receive excess or surplus
government property of other agencies?

(a) The Indian tribe or tribal
organization shall file a request for
specific property with the Secretary,
and shall state how the property is
appropriate for use for a purpose for
which a self-determination contract or
grant is authorized under the Act.

(b) The Secretary shall expeditiously
process such request and shall exercise
discretion to acquire the property in the
manner described in § 900.86 of this
Subpart.

(c) Upon approval of the Indian tribe
or tribal organization’s request, the
Secretary shall immediately request
acquisition of the property from the
GSA or the holding agency, as
appropriate, by submitting the necessary
documentation in order to acquire the
requested property prior to the
expiration of any ‘‘freeze’’ placed on the
property by the Indian tribe or tribal
organization.

(d) The Secretary shall specify that
the property is requested for donation to
an Indian tribe or tribal organization
pursuant to authority provided in
section 105(f)(3) of the Act.

(e) The Secretary shall request a
waiver of any fees for transfer of the
property in accordance with applicable
Federal regulations.

§ 900.105 Who takes title to excess or
surplus Federal property donated to an
Indian tribe or tribal organization?

(a) Title to any donated excess or
surplus Federal personal property shall
vest in the Indian tribe or tribal
organization upon taking possession.

(b) Legal title to donated excess or
surplus Federal real property shall vest
in the Indian tribe or tribal organization
upon acceptance by the Indian tribe or
tribal organization of a proper deed of
conveyance.

(c) If the donation of excess or surplus
Federal real property includes land
owned by the United States but not held
in trust for an Indian tribe, the Indian
tribe or tribal organization shall specify
whether it wants to acquire fee title to
the land or whether it wants the land to

be held in trust for the benefit of an
Indian tribe.

(1) If the Indian tribe or tribal
organization requests fee title, the
Secretary shall take the necessary action
under Federal law and regulations to
transfer fee title to the Indian tribe or
tribal organization.

(2) If the Indian tribe or tribal
organization requests beneficial
ownership with fee title to be held by
the United States in trust for an Indian
tribe:

(i) The Indian tribe or tribal
organization shall submit with its
request a resolution of support from the
governing body of the Indian tribe in
which the beneficial ownership is to be
registered.

(ii) If the donation request of the
Indian tribe or tribal organization is
submitted to the Secretary of Health and
Human Services, that Secretary shall
take all necessary steps to acquire the
land and transfer it to the Secretary of
the Interior and shall also forward the
Indian tribe or tribal organization’s
request and the Indian tribe’s resolution.

(iii) The Secretary of the Interior shall
expeditiously process all requests in
accord with applicable Federal law and
regulations.

(iv) The Secretary shall not require
submission of any information other
than that required by Federal law and
regulation.

§ 900.106 If a contract or grant agreement
or portion thereof is retroceded,
reassumed, terminated, or expires, may the
Secretary reacquire title to excess or
surplus Federal property of other agencies
that was donated to an Indian tribe or tribal
organization?

No. Section 105(f)(3) of the Act does
not give the Secretary the authority to
reacquire title to excess or surplus
government property acquired from
other agencies for donation to an Indian
tribe or tribal organization.

Property Eligible for Replacement
Funding

§ 900.107 What property to which an
Indian tribe or tribal organization obtains
title under this Subpart is eligible for
replacement funding?

Government-furnished property,
contractor-purchased property and
excess BIA and IHS property donated to
an Indian tribe or tribal organization to
which an Indian tribe or tribal
organization holds title shall remain
eligible for replacement funding to the
same extent as if title to that property
were held by the United States.

Subpart J—Construction

§ 900.110 What does this subpart cover?
(a) This subpart establishes

requirements for issuing fixed-price or
cost-reimbursable contracts to provide:
design, construction, repair,
improvement, expansion, replacement,
erection of new space, or demolition
and other related work for one or more
Federal facilities. It applies to tribal
facilities where the Secretary is
authorized by law to design, construct
and/or renovate, or make improvements
to such tribal facilities.

(b) Activities covered by construction
contracts under this subpart are: design
and architectural/engineering services,
construction project management, and
the actual construction of the building
or facility in accordance with the
construction documents, including all
labor, materials, equipment, and
services necessary to complete the work
defined in the construction documents.

(1) Such contracts may include the
provision of movable equipment,
telecommunications and data
processing equipment, furnishings
(including works of art), and special
purpose equipment, when part of a
construction contract let under this
subpart.

(2) While planning services and
construction management services as
defined in § 900.113 may be included in
a construction contract under this
subpart, they may also be contracted
separately using the model agreement in
section 108 of the Act.

§ 900.111 What activities of construction
programs are contractible?

The Secretary shall, upon the request
of any Indian tribe or tribal organization
authorized by tribal resolution, enter
into a self-determination contract to
plan, conduct, and administer
construction programs or portions
thereof.

§ 900.112 What are construction phases?
(a) Construction programs generally

include the following activities in
phases which can vary by funding
source (an Indian tribe or tribal
organization should contact its funding
source for more information regarding
the conduct of its program):

(1) The preplanning phase. The phase
during which an initial assessment and
determination of project need is made
and supporting information collected
for presentation in a project application.
This project application process is
explained in more detail in § 900.122;

(2) The planning phase. The phase
during which planning services are
provided. This phase can include
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conducting and preparing a detailed
needs assessment, developing
justification documents, completing
and/or verifying master plans,
conducting predesign site investigations
and selection, developing budget cost
estimates, conducting feasibility studies,
and developing a project Program of
Requirements (POR);

(3) The design phase. The phase
during which licensed design
professional(s) using the POR as the
basis for design of the project, prepare
project plans, specifications, and other
documents that are a part of the
construction documents used to build
the project. Site investigation and
selection activities are completed in this
phase if not conducted as part of the
planning phase.

(4) The construction phase. The phase
during which the project is constructed.
The construction phase includes
providing the labor, materials,
equipment, and services necessary to
complete the work in accordance with
the construction documents prepared as
part of the design phase.

(b) The following activities may be
part of phases described in paragraphs
(a)(2), (a)(3), and (a)(4) of this section:

(1) Management; and
(2) Environmental, archeological,

cultural resource, historic preservation,
and similar assessments and associated
activities.

§ 900.113 Definitions.

(a) Construction contract means a
fixed-price or cost-reimbursement self-
determination contract for a
construction project, except that such
term does not include any contract:

(1) That is limited to providing
planning services and construction
management services (or a combination
of such services);

(2) For the Housing Improvement
Program or roads maintenance program
of the Bureau of Indian Affairs
administered by the Secretary of the
Interior; or

(3) For the health facility maintenance
and improvement program administered
by the Secretary of Health and Human
Services.

(b) Construction management services
(CMS) means activities limited to
administrative support services;
coordination; and monitoring oversight
of the planning, design, and
construction process. An Indian tribe or
tribal organization’s employee or
construction management services
consultant (typically an engineer or
architect) performs such activities as:

(1) Coordination and information
exchange between the Indian tribe or

tribal organization and the Federal
government;

(2) Preparation of Indian tribe or tribal
organization’s construction contract
proposals;

(3) Indian tribe or tribal organization
subcontract scope of work identification
and subcontract preparation, and
competitive selection of Indian tribe or
tribal organization construction contract
subcontractors (see § 900.110);

(4) Review of work to ensure
compliance with the POR and/or the
construction contract. This does not
involve construction project
management as defined in paragraph (d)
of this section.

(c) Construction programs include
programs for the planning, design,
construction, repair, improvement, and
expansion of buildings or facilities,
including but not limited to, housing,
law enforcement and detention
facilities, sanitation and water systems,
roads, schools, administration and
health facilities, irrigation and
agricultural work, water conservation,
flood control, and port facilities, and
environmental, archeological, cultural
resource, historic preservation, and
conduct of similar assessments.

(d) Construction project management
means direct responsibility for the
construction project through day-to-day
on-site management and administration
of the project. Activities may include
cost management, project budgeting,
project scheduling, procurement
services.

(e) Design means services performed
by licensed design professionals related
to preparing drawings, specifications,
and other design submissions specified
in the contract, as well as services
provided by or for licensed design
professionals during the bidding/
negotiating, construction, and
operational phases of the project.

(f) Planning services means activities
undertaken to support agency and/or
Congressional funding of a construction
project. Planning services may include
performing a needs assessment,
completing and/or verifying master
plans, developing justification
documents, conducting pre-design site
investigations, developing budget cost
estimates, conducting feasibility studies
as needed and completion of approved
justification documents and a program
of requirements (POR) for the project.

(g) Program of Requirements (POR) is
a planning document developed during
the planning phase for an individual
project. It provides background about
the project; site information;
programmatic needs; and, for facilities
projects, a detailed room-by-room listing
of spaces, including net and gross sizes,

finish materials to be used, furnishings
and equipment, and other information
and design criteria on which to base the
construction project documents.

(h) Scope of work means the
description of the work to be provided
through a contract issued under this
subpart and the methods and processes
to be used to accomplish that work. A
scope of work is typically developed
based on criteria provided in a POR
during the design phase, and project
construction documents (plans and
specifications) during the construction
phase.

§ 900.114 Why is there a separate subpart
in these regulations for construction
contracts and grants?

There is a separate subpart because
the Act differentiates between
construction contracts and the model
agreement in section 108 of the Act
which is required for contracting other
activities. Construction contracts are
separately defined in the Act and are
subject to a separate proposal and
review process.

§ 900.115 How do self-determination
construction contracts relate to ordinary
Federal procurement contracts?

(a) A self-determination construction
contract is a government-to-government
agreement that transfers control of the
construction project, including
administrative functions, to the
contracting Indian tribe or tribal
organization to facilitate effective and
meaningful participation by the Indian
tribe or tribal organization in planning,
conducting, and administering the
construction project, and so that the
construction project is responsive to the
true needs of the Indian community.
The Secretary’s role in the conduct of a
contracted construction project is
limited to the Secretary’s
responsibilities set out in § 900.131.

(b) Self-determination construction
contracts are not traditional
‘‘procurement’’ contracts.

(1) With respect to a construction
contract (or a subcontract of such a
construction contract), the provisions of
the Office of Federal Procurement
Policy Act (41 U.S.C. 401 et seq.) and
the regulations promulgated under that
Act, shall apply to a construction
contract or subcontract only to the
extent that application of the provision
is:

(i) Necessary to ensure that the
contract may be carried out in a
satisfactory manner;

(ii) Directly related to the construction
activity; and

(iii) Not inconsistent with the Act.
(2) A list of the Federal requirements

that meet the requirements of this
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paragraph shall be included in an
attachment to the contract under
negotiations between the Secretary and
the Indian tribe or tribal organization.

(3) Except as provided in paragraph
(b)(2) of this section, no Federal law
listed in section 105(3)(C)(ii) of the Act
or any other provision of Federal law
(including an Executive order) relating
to acquisition by the Federal
government shall apply to a
construction contract that an Indian
tribe or tribal organization enters into
under this Act, unless expressly
provided in the law.

(c) Provisions of a construction
contract under this subpart shall be
liberally construed in favor of the
contracting Indian tribe or tribal
organization.

§ 900.116 Are negotiated fixed-price
contracts treated the same as cost-
reimbursable contracts?

Yes, except that in negotiated fixed-
price construction contracts,
appropriate clauses shall be negotiated
to allocate properly the contract risks
between the government and the
contractor.

§ 900.117 Do these ‘‘construction
contract’’ regulations apply to planning
services?

(a) These regulations apply to
planning services contracts only as
provided in this section.

(1) The Indian tribe or tribal
organization shall submit to the
Secretary for review and approval the
POR documents produced as a part of a
model contract under section 108 of the
Act or under a construction contract
under this subpart.

(i) Within 60 days after receipt of the
POR from the Indian tribe or tribal
organization for a project that has
achieved priority ranking or that is
funded, the Secretary shall:

(A) Approve the POR;
(B) Notify the Indian tribe or tribal

organization of and make available any
objections to the POR that the Secretary
may have; or

(C) Notify the Indian tribe or tribal
organization of the reasons why the
Secretary will be unable either to
approve the POR or to notify the Indian
tribe or tribal organization of any
objections within 60 days, and state the
time within which the notification will
be made, provided that the extended
time shall not exceed 60 additional
days.

(ii) Within a maximum of 180 days
after receipt of a POR from an Indian
tribe or tribal organization for a project
that is not funded and is not described
in paragraph (a)(1)(i) of this section, the
Secretary shall:

(A) Approve the POR; or
(B) Notify the Indian tribe or tribal

organization of and make available any
objections to the POR; or

(C) Notify the Indian tribe or tribal
organization of the reasons why the
Secretary will be unable either to
approve the POR or to notify the Indian
tribe or tribal organization of any
objections within 180 days, and state
the time within which the notification
will be made, provided that the
extended time shall not exceed 60
additional days.

(2) Any failure of the Secretary to act
on a POR within the applicable period
required in paragraph (a)(1) of this
section will be deemed a rejection of the
POR and will authorize the
commencement of any appeal as
provided in section 110 of the Act, or,
if a model agreement under section 108
of the Act is used, the disputes
provision of that agreement.

(3) If an Indian tribe or tribal
organization elects to provide planning
services as part of a construction
contract rather than under a model
agreement as set out in section 108 of
the Act, the regulations in this subpart
shall apply.

(b) The parties to the contract are
encouraged to consult during the
development of the POR and following
submission of the POR to the Secretary.

§ 900.118 Do these ‘‘construction
contract’’ regulations apply to construction
management services?

No. Construction management
services may be contracted separately
under section 108 of the Act.
Construction management services
consultants and/or Indian tribe or tribal
organization employees assist and
advise the Indian tribe or tribal
organization to implement construction
contracts, but have no contractual
relationship with or authority to direct
construction contract subcontractors.

(a) If the Indian tribe or tribal
organization chooses to contract solely
for construction management services,
these services shall be limited to:

(1) Coordination and exchange of
information between the Indian tribe or
tribal organization and the Secretary;

(2) Review of work produced by the
Secretary to determine compliance with:

(i) The POR and design contract
during the design stage; or

(ii) The project construction
documents during the construction
stage;

(3) Disputes shall be resolved in
accordance with the disputes clause of
the CMS contract.

(b) If the Indian tribe or tribal
organization conducts CMS under

section 108 of the Act and the Indian
tribe or tribal organization contracts
separately under this subpart for all or
some of the activities in § 900.110, the
contracted activities shall be limited to:

(1) Coordination and exchange of
information between the Indian tribe or
tribal organization and Secretary;

(2) Preparation of tribal or tribal
organization construction subcontract
scope of work identification and
subcontract preparation, and
competitive selection of tribal or tribal
organization construction contract
subcontractors;

(3) Review of work produced by tribal
or tribal organization construction
subcontractors to determine compliance
with:

(i) The POR and the design contract
during the design stage; or

(ii) The project construction
documents during the construction
stage.

§ 900.119 To what extent shall the
Secretary consult with affected Indian tribes
before spending funds for any construction
project?

Before spending any funds for a
planning, design, construction, or
renovation project, whether subject to a
competitive application and ranking
process or not, the Secretary shall
consult with any Indian tribe or tribal
organization(s) that would be
significantly affected by the expenditure
to determine and to follow tribal
preferences to the greatest extent
feasible concerning: size, location, type,
and other characteristics of the project.

§ 900.120 How does an Indian tribe or
tribal organization find out about a
construction project?

Within 30 days after the Secretary’s
allocation of funds for planning phase,
design phase, or construction phase
activities for a specific project, the
Secretary shall notify, by registered mail
with return receipt in order to document
mailing, the Indian tribe or tribal
organization(s) to be benefitted by the
availability of the funds for each phase
of a project. The Secretarial notice of
fund allocation shall offer technical
assistance in the preparation of a
contract proposal.

(a) The Secretary shall, within 30 days
after receiving a request from an Indian
tribe or tribal organization, furnish the
Indian tribe or tribal organization with
all information available to the
Secretary about the project including,
but not limited to: construction
drawings, maps, engineering reports,
design reports, plans of requirements,
cost estimates, environmental
assessments, or environmental impact
reports and archeological reports.
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(b) An Indian tribe or tribal
organization is not required to request
this information prior to submitting a
notification of intent to contract or a
contract proposal.

(c) The Secretary shall have a
continuing responsibility to furnish
information.

§ 900.121 What happens during the
preplanning phase and can an Indian tribe
or tribal organization perform any of the
activities involved in this process?

(a) The application and ranking
process for developing a priority listing
of projects varies between agencies.
There are, however, steps in the
selection process that are common to
most selection processes. An Indian
tribe or tribal organization that wishes
to secure a construction project should
contact the appropriate agency to
determine the specific steps involved in
the application and selection process
used to fund specific types of projects.
When a priority process is used in the
selection of construction projects, the
steps involved in the application and
ranking process are as follows:

(1) Application. The agency solicits
applications from Indian tribes or tribal
organizations. In the request for
applications, the Secretary provides
specific information regarding the type
of project to be funded, the objective
criteria that will be used to evaluate
applications, the points or weight that
each criterion will be assigned, and the
time when applications are due. An
Indian tribe or tribal organization may
prepare the application (technical
assistance from the agency, within
resources available, shall be provided
upon request from an Indian tribe or
tribal organization) or may rely upon the
agency to prepare the application.

(2) Ranking/Prioritization. The
Secretary evaluates the applications
based on the criteria provided as part of
the application preparation process. The
Secretary applies only criteria and
weights assigned to each criteria that
were disclosed to the Indian tribe or
tribal organization during the
application stage. The applications are
then ranked in order from the
application that best meets application
criteria to the application that least meet
the application criteria.

(3) Validation. Before final acceptance
of a ranked application, the information,
such as demographic information,
deficiency levels reported in
application, the condition of existing
facilities, and program housing needs, is
validated. During this process,
additional information may be
developed by the Indian tribe or tribal
organization in support of the original

information or the Secretary may
designate a representative of the
Department to conduct an on-site
review of the information contained in
the application.

(b) [Reserved]

§ 900.122 What does an Indian tribe or
tribal organization do if it wants to secure
a construction contract?

(a) The Act establishes a special
process for review and negotiation of
proposals for construction contracts
which is different than that for other
self-determination contract proposals.
The Indian tribe or tribal organization
should notify the Secretary of its intent
to contract. After notification, the Indian
tribe or tribal organization should
prepare its contract proposal in
accordance with the sections of this
subpart. While developing its
construction contract proposal, the
Indian tribe or tribal organization can
request technical assistance from the
Secretary. Not later than 30 days after
receiving a request from an Indian tribe
or tribal organization, the Secretary
shall provide to the Indian tribe or tribal
organization all information available
about the construction project,
including construction drawings, maps,
engineering reports, design reports,
plans of requirements, cost estimates,
environmental assessments, or
environmental impact reports, and
archaeological reports. The
responsibility of the Secretary to furnish
this information shall be a continuing
one.

(b) At the request of the Indian tribe
or tribal organization and before
finalizing its construction contract
proposal, the Secretary shall provide for
a precontract negotiation phase during
the development of a contract proposal.
Within 30 days the Secretary shall
acknowledge receipt of the proposal
and, if requested by the Indian tribe or
tribal organization, shall confer with the
Indian tribe or tribal organization to
develop a negotiation schedule. The
negotiation phase shall include, at a
minimum:

(1) The provision of technical
assistance under section 103 of the Act
and paragraph (a) of this section;

(2) A joint scoping session between
the Secretary and the Indian tribe or
tribal organization to review all plans,
specifications, engineering reports, cost
estimates, and other information
available to the parties, for the purpose
of identifying all areas of agreement and
disagreement;

(3) An opportunity for the Secretary to
revise plans, designs, or cost estimates
of the Secretary in response to concerns

raised, or information provided by, the
Indian tribe or tribal organization;

(4) A negotiation session during
which the Secretary and the Indian tribe
or tribal organization shall seek to
develop a mutually agreeable contract
proposal; and

(5) Upon the request of the Indian
tribe or tribal organization, the use of
alternative dispute resolution to resolve
remaining areas of disagreement under
the dispute resolution provisions under
subchapter IV of chapter 5 of the United
States Code.

§ 900.123 What happens if the Indian tribe
or tribal organization and the Secretary
cannot develop a mutually agreeable
contract proposal?

(a) If the Secretary and the Indian
tribe or tribal organization are unable to
develop a mutually agreeable
construction contract proposal under
the procedures in § 900.122, the Indian
tribe or tribal organization may submit
a final contract proposal to the
Secretary. Not later than 30 days after
receiving the final contract proposal, the
Secretary shall approve the contract
proposal and award the contract, unless,
during the period the Secretary declines
the proposal under sections 102(a)(2)
and 102(b) of the Act (including
providing opportunity for an appeal
under section 102(b)).

(b) Whenever the Secretary declines
to enter into a self-determination
contract or contracts under section
102(a)(2) of the Act, the Secretary shall:

(1) State any objections to the contract
proposal (as submitted by the Indian
tribe or tribal organization) in writing
and provide all documents relied on in
making the declination decision within
20 days of such decision to the Indian
tribe or tribal organization;

(2) Provide assistance to the Indian
tribe or tribal organization to overcome
the stated objections;

(3) Provide the Indian tribe or tribal
organization with a hearing on the
record with the right to engage in full
discovery relevant to any issue raised in
the matter and the opportunity for
appeal on the objections raised, under
the regulations set forth in subpart L,
except that the Indian tribe or tribal
organization may, in lieu of filing the
appeal, initiate an action in a Federal
district court and proceed directly
under section 110(a) of the Act.

§ 900.124 May the Indian tribe or tribal
organization to use a grant in lieu of a
contract?

Yes. A grant agreement or a
cooperative agreement may be used in
lieu of a contract under sections 102 and
103 of the Act when agreed to by the
Secretary and the Indian tribe or tribal
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organization. Under the grant concept,
the grantee will assume full
responsibility and accountability for
design and construction performance
within the funding limitations. The
grantee will manage and administer the
work with minimal involvement by the
government. The grantee will be
expected to have acceptable
management systems for finance,
procurement, and property. The
Secretary may issue Federal
construction guidelines and manuals
applicable to its construction programs,
and the government shall accept tribal
proposals for alternatives which are
consistent with or exceed Federal
guidelines or manuals applicable to
construction programs.

§ 900.125 What shall a construction
contract proposal contain?

(a) In addition to the full name,
address, and telephone number of the
Indian tribe or tribal organization
submitting the construction proposal, a
construction contract proposal shall
contain descriptions of the following
standards under which they propose to
operate the contract:

(1) The use of licensed and qualified
architects;

(2) Applicable health and safety
standards;

(3) Adherence to applicable Federal,
State, local, or tribal building codes and
engineering standards;

(4) Structural integrity;
(5) Accountability of funds;
(6) Adequate competition for

subcontracting under tribal or other
applicable law;

(7) The commencement, performance,
and completion of the contract;

(8) Adherence to project plans and
specifications (including any applicable
Federal construction guidelines and
manuals and the Secretary shall accept
tribal proposals for alternatives which
are consistent with or exceed Federal
guidelines or manuals applicable to
construction programs);

(9) The use of proper materials and
workmanship;

(10) Necessary inspection and testing;
(11) With respect to the self-

determination contract between the
Indian tribe or tribal organization and
Federal government, a process for
changes, modifications, stop work, and
termination of the work when
warranted;

(b) In addition to provisions regarding
the program standards listed in
paragraph (a) of this section or the
assurances listed in paragraph (c) of this
section, the Indian tribe or tribal
organization shall also include in its
construction contract proposal the
following:

(1) In the case of a contract for design
activities, this statement, ‘‘Construction
documents produced as part of this
contract will be produced in accordance
with the Program of Requirements and/
or Scope of Work,’’ and the POR and/
or Scope of Work shall be attached to
the contract proposal. If tribal
construction procedures, standards and
methods (including national, regional,
state, or tribal building codes or
construction industry standards) are
consistent with or exceed applicable
Federal standards then the Secretary
shall accept the tribally proposed
standards; and

(2) In the case of a contract for
construction activities, this statement,
‘‘The facility will be built in accordance
with the construction documents
produced as a part of design activities.
The project documents, including plans
and specifications, are hereby
incorporated into this contract through
this reference.’’ If tribal construction
procedures, standards and methods
(including national, regional, state, or
tribal building codes or construction
industry standards) are consistent with
or exceed applicable Federal standards
then the Secretary shall accept the
tribally proposed standards; and

(3) Proposed methods to
accommodate the responsibilities of the
Secretary provided in § 900.131; and

(4) Proposed methods to
accommodate the responsibilities of the
Indian tribe or tribal organization
provided in § 900.130 unless otherwise
addressed in paragraph (a) of this
section and minimum staff
qualifications proposed by the Indian
tribe or tribal organization, if any;

(5) A contract budget as described in
§ 900.127; and

(6) A period of performance for the
conduct of all activities to be contracted;

(7) A payment schedule as described
in § 900.132;

(8) A statement indicating whether or
not the Indian tribe or tribal
organization has a CMS contract related
to this project;

(9) Current (unrevoked) authorizing
resolutions in accordance with
§ 900.5(d) from all Indian tribes
benefitting from the contract proposal;
and

(10) Any responsibilities, in addition
to the Federal responsibilities listed in
§ 900.131, which the Indian tribe or
tribal organization proposes the Federal
government perform to assist with the
completion of the scope of work;

(c) The Indian tribe or tribal
organization will provide the following
assurances in its contract proposal:

(1) If the Indian tribe or tribal
organization elects not to take title

(pursuant to subpart I) to Federal
property used in carrying out the
contract, ‘‘The Indian tribe or tribal
organization will not dispose of, modify
the use of, or change the terms of the
real property title, or other interest in
the site and facilities without
permission and instructions from the
awarding agency. The Indian tribe or
tribal organization will record the
Federal interest in the title of real
property in accordance with awarding
agency directives and will include a
covenant in the title of real property
acquired in whole or in part with
Federal assistance funds to assure
nondiscrimination during the useful life
of the project’’; and

(2) ‘‘The Indian tribe or tribal
organization will comply with the Lead-
Based Paint Poisoning Prevention Act
(42 U.S.C. 4801 et seq.)’’ which
prohibits the use of lead based paint in
construction or rehabilitation of
residential structures;

(3) ‘‘The Indian tribe or tribal
organization will comply, or has already
complied, with the requirements of
Titles II and III of the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (Pub. L.
91–646),’’ which provides for fair and
equitable treatment of persons displaced
or whose property is acquired as a result
of Federal participation in purchases;
and

(4) ‘‘Except for work performed by
tribal or tribal organization employees,
the Indian tribe or tribal organization
will comply, as applicable, with the
provisions of the Davis-Bacon Act (40
U.S.C. 276c and 18 U.S.C. 874),’’ for
Federally assisted construction
subagreements;

(5) ‘‘The Indian tribe or tribal
organization will comply with the flood
insurance purchase requirements of
section 102(a) of the Flood Disaster
Protection Act of 1973 (Pub. L. 93–
234),’’ which requires recipients in a
special flood hazard area to participate
in the program and to purchase flood
insurance if the total cost of insurable
construction and acquisition is $10,000
or more;

(6) ‘‘The Indian tribe or tribal
organization will comply with all
applicable Federal environmental laws,
regulations, and Executive Orders;’’

(7) ‘‘The Indian tribe or tribal
organization will comply with the Wild
and Scenic Rivers Act of 1968 (16 U.S.C.
1271 et seq.) related to protecting the
components or potential components of
the national wild and scenic rivers
system;’’

(8) ‘‘The Indian tribe or tribal
organization will assist the awarding
agency in assuring compliance with
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section 106 of the National Historic
Preservation Act of 1966, as amended
(16 U.S.C. 470), EO 11593
(identification and preservation of
historic properties), and the
Archaeological and Historic
Preservation Act of 1974 (16 U.S.C.
469a–1 et seq.).’’

(d) The Indian tribe or tribal
organization and the Secretary will both
make a good faith effort to identify any
other applicable Federal laws, Executive
Orders, or regulations applicable to the
contract, share them with the other
party, and refer to them in the
construction contract. The parties will
make a good faith effort to identify tribal
laws, ordinances, and resolutions which
may affect either party in the
performance of the contract.

§ 900.126 Shall a construction contract
proposal incorporate provisions of Federal
construction guidelines and manuals?

Each agency may provide or the
Indian tribe or tribal organization may
request Federal construction guidelines
and manuals for consideration by the
Indian tribe or tribal organization in the
preparation of its contract proposal. If
tribal construction procedures,
standards and methods (including
national, regional, State, or tribal
building codes or construction industry
standards) are consistent with or exceed
applicable Federal standards, the
Secretary shall accept the tribally
proposed standards.

§ 900.127 What can be included in the
Indian tribe or tribal organization’s contract
budget?

(a) The costs incurred will vary
depending on which phase (see
§ 900.112) of the construction process
the Indian tribe or tribal organization is
conducting and the type of contract that
will be used. The total amount awarded
under a construction contract shall
reflect an overall fair and reasonable
price to the parties (see § 900.129).

(b) Costs for activities under this
subpart that have not been billed,
allocated, or recovered under a contract
issued under section 108 of the Act
should be included.

(c) The Indian tribe or tribal
organization’s budget should include
the cost elements that reflect an overall
fair and reasonable price. These costs
include:

(1) The reasonable costs to the Indian
tribe or tribal organization of performing
the contract, taking into consideration
the terms of the contract and the
requirements of the Act and any other
applicable law;

(2) The costs of preparing the contract
proposal and supporting cost data;

(3) The costs associated with auditing
the general and administrative costs of
the Indian tribe or tribal organization
associated with the management of the
construction contract; and

(4) In cases where the Indian tribe or
tribal organization is submitting a fixed-
price construction contract:

(i) The reasonable costs to the Indian
tribe or tribal organization for general
administration incurred in connection
with the project that is the subject of the
contract;

(ii) The ability of the contractor that
carries out the construction contract to
make a reasonable profit, taking into
consideration the risks associated with
carrying out the contract, local market
conditions, and other relevant
considerations.

(d) In establishing a contract budget
for a construction project, the Secretary
shall not be required to identify
separately the components described in
paragraphs (c)(4)(i) and (c)(4)(ii) of this
section.

(e) The Indian tribe or tribal
organization’s budget proposal includes
a detailed budget breakdown for
performing the scope of work including
a total ‘‘not to exceed’’ dollar amount
with which to perform the scope of
work. Specific budget line items, if
requested by the Indian tribe or tribal
organization, can include the following:

(1) The administrative costs the
Indian tribe or tribal organization may
incur including:

(i) Personnel needed to provide
administrative oversight of the contract;

(ii) Travel costs incurred, both local
travel incurred as a direct result of
conducting the contract and remote
travel necessary to review project status
with the Secretary;

(iii) Meeting costs incurred while
meeting with community residents to
develop project documents;

(iv) Fees to be paid to consultants,
such as demographic consultants,
planning consultants, attorneys,
accountants, and personnel who will
provide construction management
services;

(2) The fees to be paid to architects
and engineers to assist in preparing
project documents and to assist in
oversight of the construction process;

(3) The fees to be paid to develop
project surveys including topographical
surveys, site boundary descriptions,
geotechnical surveys, archeological
surveys, and NEPA compliance, and;

(4) In the case of a contract to conduct
project construction activities, the fees
to provide a part-time or full-time on-
site inspector, depending on the terms
of the contract, to monitor construction
activities;

(5) In the case of a contract to conduct
project construction activities, project
site development costs;

(6) In the case of a contract to conduct
project construction activities, project
construction costs including those costs
described in paragraph (c)(4), of this
section;

(7) The cost of securing and installing
moveable equipment,
telecommunications and data
processing equipment, furnishings,
including works of art, and special
purpose equipment when part of a
construction contract;

(8) A contingency amount for
unanticipated conditions of the
construction phase of cost-reimbursable
contracts. The amount of the
contingency provided shall be 3 percent
of activities being contracted or 50
percent of the available contingency
funds, whichever is greater. In the event
provision of required contingency funds
will cause the project to exceed
available project funds, the discrepancy
shall be reconciled in accordance with
§ 900.129(e). Any additional
contingency funds for the construction
phase will be negotiated on an as-
needed basis subject to the availability
of funds and the nature, scope, and
complexity of the project. Any
contingency for other phases will be
negotiated on a contract-by-contract
basis. Unused contingency funds
obligated to the contract and remaining
at the end of the contract will be
considered savings.

(9) Other costs incurred that are
directly related to the conduct of
contract activities.

§ 900.128 What funding shall the Secretary
provide in a construction contract?

The Secretary shall provide an
amount under a construction contract
that reflects an overall fair and
reasonable price to the parties. These
costs include:

(a) The reasonable costs to the Indian
tribe or tribal organization of performing
the contract, taking into consideration
the terms of the contract and the
requirements of the Act and any other
applicable law;

(b) The costs of preparing the contract
proposal and supporting cost data; and

(c) The costs associated with auditing
the general and administrative costs of
the tribal organization associated with
the management of the construction
contract; and

(d) If the Indian tribe or tribal
organization is submitting a fixed-price
construction contract:

(1) The reasonable costs to the Indian
tribe or tribal organization for general
administration incurred in connection
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with the project that is the subject of the
contract;

(2) The ability of the contractor that
carries out the construction contract to
make a reasonable profit, taking into
consideration the risks associated with
carrying out the contract, local market
conditions, and other relevant
considerations including but not limited
to contingency.

(3) In establishing a contract budget
for a construction project, the Secretary
is not required to identify separately the
components described in paragraph (d)
(1) and (d) (2) of this sections.

§ 900.129 How do the Secretary and Indian
tribe or tribal organization arrive at an
overall fair and reasonable price for the
performance of a construction contract?

(a) Throughout the contract award
process, the Secretary and Indian tribe
or tribal organization shall share all
construction project cost information
available to them in order to facilitate
reaching agreement on an overall fair
and reasonable price for the project or
part thereof. In order to enhance this
communication, the government’s
estimate of an overall fair and
reasonable price shall:

(1) Contain a level of detail
appropriate to the nature and phase of
the work and sufficient to allow
comparisons to the Indian tribe or tribal
organization’s estimate;

(2) Be prepared in a format
coordinated with the Indian tribe or
tribal organization; and

(3) Include the cost elements
contained in section 105(m)(4) of the
Act.

(b) The government’s cost estimate
shall be an independent cost estimate
based on such information as the
following:

(1) Prior costs to the government for
similar projects adjusted for comparison
to the target location, typically in unit
costs, such as dollars per pound, square
meter cost of building, or other unit cost
that can be used to make a comparison;

(2) Actual costs previously incurred
by the Indian tribe or tribal organization
for similar projects;

(3) Published price lists, to include
regional adjustment factors, for
materials, equipment, and labor; and

(4) Projections of inflation and cost
trends, including projected changes
such as labor, material, and
transportation costs.

(c) The Secretary shall provide the
initial government cost estimate to the
Indian tribe or tribal organization and
make appropriate revisions based on
concerns raised or information provided
by the Indian tribe or tribal
organization. The Secretary and the

Indian tribe or tribal organization shall
continue to revise, as appropriate, their
respective cost estimates based on
changed or additional information such
as the following:

(1) Actual subcontract bids;
(2) Changes in inflation rates and

market conditions, including local
market conditions;

(3) Cost and price analyses conducted
by the Secretary and the Indian tribe or
tribal organization during negotiations;

(4) Agreed-upon changes in the size,
scope and schedule of the construction
project; and

(5) Agreed-upon changes in project
plans and specifications.

(d) Considering all of the information
available, the Secretary and the Indian
tribe or tribal organization shall
negotiate the amount of the construction
contract. The objective of the
negotiations is to arrive at an amount
that is fair under current market
conditions and reasonable to both the
government and the Indian tribe or
tribal organization. As a result, the
agreement does not necessarily have to
be in strict conformance with either
party’s cost estimate nor does agreement
have to be reached on every element of
cost, but only on the overall fair and
reasonable price of each phase of the
work included in the contract.

(e) If the fair and reasonable price
arrived at under paragraph (d) of this
section would exceed the amount
available to the Secretary, then:

(1) If the Indian tribe or tribal
organization elects to submit a final
proposal, the Secretary may decline the
proposal under section 105(m)(4)(C)(v)
of the Act or if the contract has been
awarded, dispute the matter under the
Contract Disputes Act; or

(2) If requested by the Indian tribe or
tribal organization:

(i) The Indian tribe or tribal
organization and the Secretary may
jointly explore methods of expanding
the available funds through the use of
contingency funds, advance payments
in accordance with § 900.132,
rebudgeting, or seeking additional
appropriations; or

(ii) The Indian tribe or tribal
organization may elect to propose a
reduction in project scope to bring the
project price within available funds; or

(iii) The Secretary and Indian tribe or
tribal organization may agree that the
project be executed in phases.

§ 900.130 What role does the Indian tribe
or tribal organization play during the
performance of a self-determination
construction contract?

(a) The Indian tribe or tribal
organization is responsible for the

successful completion of the project in
accordance with the approved contract
documents.

(b) If the Indian tribe or tribal
organization is contracting to perform
design phase activities, the Indian tribe
or tribal organization shall have the
following responsibilities:

(1) The Indian tribe or tribal
organization shall subcontract with or
provide the services of licensed and
qualified architects and other
consultants needed to accomplish the
self-determination construction
contract.

(2) The Indian tribe or tribal
organization shall administer and
disburse funds provided through the
contract in accordance with subpart F,
§ 900.42 through § 900.45 and
implement a property management
system in accordance with subpart F,
§ 900.51 through § 900.60.

(3) The Indian tribe or tribal
organization shall direct the activities of
project architects, engineers, and other
project consultants, facilitate the flow of
information between the Indian tribe or
tribal organization and its
subcontractors, resolve disputes
between the Indian tribe or tribal
organization and its subcontractors or
between its subcontractors, and monitor
the work produced by its subcontractors
to ensure compliance with the POR.

(4) The Indian tribe or tribal
organization shall direct the work of its
subcontractors so that work produced is
provided in accordance with the
contract budget and contract
performance period as negotiated
between and agreed to by the parties.

(5) The Indian tribe or tribal
organization shall provide the Secretary
with an opportunity to review and
provide written comments on the
project plans and specifications only at
the concept phase, the schematic phase
(or the preliminary design), the design
development phase, and the final
construction documents phase and
approve the project plans and
specifications for general compliance
with contract requirements only at the
schematic phase (or the preliminary
design) and the final construction
documents phase or as otherwise
negotiated.

(6) The Indian tribe or tribal
organization shall provide the Secretary
with the plans and specifications after
their final review so, if needed, the
Secretary may obtain an independent
government cost estimate in accordance
with § 900.131(b)(4) for the construction
of the project.

(7) The Indian tribe or tribal
organization shall retain project records
and design documents for a minimum of
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3 years following completion of the
contract.

(8) The Indian tribe or tribal
organization shall provide progress
reports and financial status reports
quarterly, or as negotiated, that contain
a narrative of the work accomplished,
including but not limited to
descriptions of contracts, major
subcontracts, and modifications
implemented during the report period
and A/E service deliverables, the
percentage of the work completed, a
report of funds expended during the
reporting period, and total funds
expended for the project. The Indian
tribe or tribal organization shall also
provide copies, for the information of
the Secretary, of an initial work and
payment schedule and updates as they
may occur.

(c) If the Indian tribe or tribal
organization is contracting to perform
project construction phase activities, the
Indian tribe or tribal organization shall
have the following responsibilities:

(1) The Indian tribe or tribal
organization shall subcontract with or
provide the services of licensed and
qualified architects and other
consultants as needed to accomplish the
self-determination construction
contract.

(2) The Indian tribe or tribal
organization shall administer and
dispense funds provided through the
contract in accordance with subpart F,
§ 900.42 through § 900.45 and
implement a property management
system in accordance with subpart F,
§ 900.51 through § 900.60.

(3) The Indian tribe or tribal
organization shall subcontract with or
provide the services of construction
contractors or provide its own forces to
conduct construction activities in
accordance with the project
construction documents or as otherwise
negotiated between and agreed to by the
parties.

(4) The Indian tribe or tribal
organization shall direct the activities of
project architects, engineers,
construction contractors, and other
project consultants, facilitate the flow of
information between the Indian tribe or
tribal organization and its
subcontractors, resolve disputes
between itself and its subcontractors or
between its subcontractors, and monitor
the work produced by its subcontractors
to assure compliance with the project
plans and specifications.

(5) The Indian tribe or tribal
organization shall manage or provide for
the management of day-to-day activities
of the contract including the issuance of
construction change orders to

subcontractors except that, unless the
Secretary agrees:

(i) The Indian tribe or tribal
organization may not issue a change
order to a construction subcontractor
that will cause the Indian tribe or tribal
organization to exceed its self-
determination contract budget;

(ii) The Indian tribe or tribal
organization may not issue a change
order to a construction subcontractor
that will cause the Indian tribe or tribal
organization to exceed the performance
period in its self-determination contract
budget; or

(iii) The Indian tribe or tribal
organization may not issue to a
construction subcontractor a change
order that is a significant departure from
the scope or objective of the project.

(6) The Indian tribe or tribal
organization shall direct the work of its
subcontractors so that work produced is
provided in accordance with the
contract budget and performance period
as negotiated between and agreed to by
the parties.

(7) The Indian tribe or tribal
organization shall provide to the
Secretary progress and financial status
reports.

(i) The reports shall be provided
quarterly, or as negotiated, and shall
contain a narrative of the work
accomplished, the percentage of the
work completed, a report of funds
expended during the reporting period,
and total funds expended for the
project.

(ii) The Indian tribe or tribal
organization shall also provide copies,
for the information of the Secretary, of
an initial schedule of values and
updates as they may occur, and an
initial construction schedule and
updates as they occur.

(8) The Indian tribe or tribal
organization shall maintain on the job-
site or project office, and make available
to the Secretary during monitoring
visits: contracts, major subcontracts,
modifications, construction documents,
change orders, shop drawings,
equipment cut sheets, inspection
reports, testing reports, and current
redline drawings.

(d) Upon completion of the project,
the Indian tribe or tribal organization
shall provide to the Secretary a
reproducible copy of the record plans
and a contract closeout report.

(e) For cost-reimbursable projects, the
Indian tribe or tribal organization shall
not be obligated to continue
performance that requires an
expenditure of more funds than were
awarded under the contract. If the
Indian tribe or tribal organization has a
reason to believe that the total amount

required for performance of the contract
will be greater than the amount of funds
awarded, it shall provide reasonable
notice to the Secretary. If the Secretary
does not increase the amount of funds
awarded under the contract, the Indian
tribe or tribal organization may suspend
performance of the contract until
sufficient additional funds are awarded.

§ 900.131 What role does the Secretary
play during the performance of a self-
determination construction contract?

(a) If the Indian tribe or tribal
organization is contracting solely to
perform construction management
services either under this subpart or
section 108 of the Act, the Secretary has
the following responsibilities:

(1) The Secretary is responsible for
the successful completion of the project
in accordance with the approved
contract documents. In fulfilling those
responsibilities, the Secretary shall
consult with the Indian tribe or tribal
organization on a regular basis as agreed
to by the parties to facilitate the
exchange of information between the
Indian tribe or tribal organization and
Secretary;

(2) The Secretary shall provide the
Indian tribe or tribal organization with
regular opportunities to review work
produced to determine compliance with
the following documents:

(i) The POR, during the conduct of
design phase activities. The Secretary
shall provide the Indian tribe or tribal
organization with an opportunity to
review the project construction
documents at the concept phase, the
schematic phase, the design
development phase, and the final
construction documents phase, or as
otherwise negotiated. Upon receipt of
project construction documents for
review, the Indian tribe or tribal
organization shall not take more than 21
days to make available to the Secretary
any comments or objections to the
construction documents as submitted by
the Secretary. Resolution of any
comments or objections shall be in
accordance with dispute resolution
procedures as agreed to by the parties
and contained in the contract; or

(ii) The project construction
documents, during conduct of the
construction phase activities. The
Indian tribe or tribal organization shall
have the right to conduct monthly or
critical milestone on-site monitoring
visits or as negotiated with the
Secretary;

(b) If the Indian tribe or tribal
organization is contracting to perform
design and/or construction phase
activities, the Secretary shall have the
following responsibilities:
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(1) In carrying out the responsibilities
of this section, and specifically in
carrying out review, comment, and
approval functions under this section,
the Secretary shall provide for full tribal
participation in the decision making
process and shall honor tribal
preferences and recommendations to the
greatest extent feasible. This includes
promptly notifying the Indian tribe or
tribal organization of any concerns or
issues in writing that may lead to
disapproval, meeting with the Indian
tribe or tribal organization to discuss
these concerns and issues and to share
relevant information and documents,
and making a good faith effort to resolve
all issues and concerns of the Indian
tribe or tribal organization. The time
allowed for Secretarial review,
comment, and approval shall be no
more than 21 days per review unless a
different time period is negotiated and
specified in individual contracts. The
21-day time period may be extended if
the Indian tribe or tribal organization
agrees to the extension in writing.
Disagreements over the Secretary’s
decisions in carrying out these
responsibilities shall be handled under
subpart N governing contract disputes
under the Contract Disputes Act.

(2) To the extent the construction
project is subject to NEPA or other
environmental laws, the appropriate
Secretary shall make the final
determination under such laws. All
other environmentally related functions
are contractible.

(3) If the Indian tribe or tribal
organization conducts planning
activities under this subpart, the
Secretary shall review and approve final
planning documents for the project to
ensure compliance with applicable
planning standards.

(4) When a contract or portion of a
contract is for project construction
activities, the Secretary may rely on the
Indian tribe or tribal organization’s cost
estimate or the Secretary may obtain an
independent government cost estimate
that is derived from the final project
plans and specifications. The Secretary
shall obtain the cost estimate, if any,
within 90 days or less of receiving the
final plans and specifications from the
Indian tribe or tribal organization and
shall provide all supporting
documentation of the independent cost
estimate to the Indian tribe or tribal
organization within the 90 day time
limit.

(5) If the contracted project involves
design activities, the Secretary shall
have the authority to review for general
compliance with the contract
requirements and provide written
comments on the project plans and

specifications only at the concept phase,
the schematic phase, the design
development phase and the final
construction documents phase, and
approve for general compliance with
contract requirements the project plans
and specifications only at the schematic
phase and the final construction
documents phase or as otherwise
negotiated.

(6) If the contracted project involves
design activities, the Secretary reserves
a royalty-free, nonexclusive, and
irrevocable license to reproduce,
publish or otherwise use, for Federal
government purposes:

(i) The copyright in any work
developed under a contract or
subcontract of this subpart; and

(ii) Any rights of copyright to which
an Indian tribe or tribal organization or
a tribal subcontractor purchases
ownership through this contract.

(7) Changes that require an increase to
the negotiated contract budget or an
increase in the negotiated performance
period or are a significant departure
from the scope or objective of the
project shall require approval of the
Secretary.

(8) Review and comment on specific
shop drawings as negotiated and
specified in individual contracts.

(9) The Secretary may conduct
monthly on-site monitoring visits, or
alternatively if negotiated with the
Indian tribe or tribal organization,
critical milestone on-site monitoring
visits.

(10) The Secretary retains the right to
conduct final project inspections jointly
with the Indian tribe or tribal
organization and to accept the building
or facility. If the Secretary identifies
problems during final project
inspections the information shall be
provide to the Indian tribe or tribal
organization and shall be limited to
items that are materially noncompliant.

(11) The Secretary can require an
Indian tribe or tribal organization to
suspend work under a contract in
accordance with this paragraph. The
Secretary may suspend a contract for no
more than 30 days unless the Indian
tribe or tribal organization has failed to
correct the reason(s) for the suspension
or unless the cause of the suspension
cannot be resolved through either the
efforts of the Secretary or the Indian
tribe or tribal organization.

(i) The following are reasons the
Secretary may suspend work under a
self-determination contract for
construction:

(A) Differing site conditions
encountered upon commencement of
construction activities that impact
health or safety concerns or shall

require an increase in the negotiated
project budget;

(B) The Secretary discovers materially
non-compliant work;

(C) Funds allocated for the project
that is the subject of this contract are
rescinded by Congressional action; or

(D) Other Congressional actions occur
that materially affect the subject matter
of the contract.

(ii) If the Secretary wishes to suspend
the work, the Secretary shall first
provide written notice and an
opportunity for the Indian tribe or tribal
organization to correct the problem. The
Secretary may direct the Indian tribe or
tribal organization to suspend
temporarily work under a contract only
after providing a minimum of 5 working
days’ advance written notice to the
Indian tribe or tribal organization
describing the nature of the performance
deficiencies or imminent safety, health
or environmental issues which are the
cause for suspending the work.

(iii) The Indian tribe or tribal
organization shall be compensated for
reasonable costs, including but not
limited to overhead costs, incurred due
to any suspension of work that occurred
through no fault of the Indian tribe or
tribal organization.

(iv) Disputes arising as a result of a
suspension of the work by the Secretary
shall be subject to the Contract Disputes
Act or any other alternative dispute
resolution mechanism as negotiated
between and agreed to by the parties
and contained in the contract.

(12) The Secretary can terminate the
project for cause in the event non-
compliant work is not corrected through
the suspension process specified in
paragraph (11) of this section.

(13) The Secretary retains authority to
terminate the project for convenience
for the following reasons:

(i) Termination for convenience is
requested by the Indian tribe or tribal
organization;

(ii) Termination for convenience is
requested by the Secretary and agreed to
by the Indian tribe or tribal
organization;

(iii) Funds allocated for the project
that is the subject of the contract are
rescinded by Congressional action;

(iv) Other Congressional actions take
place that affect the subject matter of the
contract;

(v) If the Secretary terminates a self-
determination construction contract for
convenience, the Secretary shall provide
the Indian tribe or tribal organization 21
days advance written notice of intent to
terminate a contract for convenience; or

(vi) The Indian tribe or tribal
organization shall be compensated for
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reasonable costs incurred due to
termination of the contract.

§ 900.132 Once a contract and/or grant is
awarded, how will the Indian tribe or tribal
organization receive payments?

(a) A schedule for advance payments
shall be developed based on progress,
need, and other considerations in
accordance with applicable law. The
payment schedule shall be negotiated by
the parties and included in the contract.
The payment schedule may be adjusted
as negotiated by the parties during the
course of the project based on progress
and need.

(b) Payments shall be made to the
Indian tribe or tribal organization
according to the payment schedule
contained in the contract. If the contract
does not provide for the length of each
allocation period, the Secretary shall
make payments to the Indian tribe or
tribal organization at least quarterly.
Each allocation shall be adequate to
provide funds for the contract activities
anticipated to be conducted during the
allocation period, except that:

(1) The first allocation may be greater
than subsequent allocations and include
mobilization costs, and contingency
funds described in § 900.128(e)(8); and

(2) Any allocation may include funds
for payment for materials that will be
used during subsequent allocation
periods.

(c) The Indian tribe or tribal
organization may propose a schedule of
payment amounts measured by time or
measured by phase of the project (e.g.,
planning, design, construction).

(d) The amount of each payment
allocation shall be stated in the Indian
tribe or tribal organization’s contract
proposal. Upon award of the contract,
the Secretary shall transfer the amount
of the first allocation to the Indian tribe
or tribal organization within 21 days
after the date of contract award. The
second allocation shall be made not
later than 7 days before the end of the
first allocation period.

(e) Not later than 7 days before the
end of each subsequent allocation
period after the second allocation, the
Secretary shall transfer to the Indian
tribe or tribal organization the amount
for the next allocation period, unless the
Indian tribe or tribal organization is
delinquent in submission of allocation
period progress reports and financial
reports or the Secretary takes action to
suspend or terminate the contract in
accordance with § 900.131(b)(11),
§ 900.131(b)(12), or § 900.131(b)(13).

§ 900.133 Does the declination process or
the Contract Dispute Act apply to
construction contract amendments
proposed either by an Indian tribe or tribal
organization or the Secretary?

The Contract Disputes Act generally
applies to such amendments. However,
the declination process and the
procedures in § 900.122 and § 900.123
apply to the proposal by an Indian tribe
or tribal organization when the proposal
is for a new project, a new phase or
discreet stage of a phase of a project, or
an expansion of a project resulting from
an additional allocation of funds by the
Secretary under § 900.120.

§ 900.134 At the end of a self-
determination construction contract, what
happens to savings on a cost-
reimbursement contract?

The savings shall be used by the
Indian tribe or tribal organization to
provide additional services or benefits
under the contract. Unexpended
contingency funds obligated to the
contract, and remaining at the end of the
contract, are savings. No further
approval or justifying documentation by
the Indian tribe or tribal organization
shall be required before expenditure of
funds.

§ 900.135 May the time frames for action
set out in this subpart be reduced?

Yes. The time frames in this subpart
are intended to be maximum times and
may be reduced based on urgency and
need, by agreement of the parties. If the
Indian tribe or tribal organization
requests reduced time frames for action
due to unusual or special conditions
(such as limited construction periods),
the Secretary shall make a good faith
effort to accommodate the requested
time frames.

§ 900.136 Do tribal employment rights
ordinances apply to construction contracts
and subcontracts?

Yes. Tribal employment rights
ordinances do apply to construction
contracts and subcontracts pursuant to
§ 7(b) and § 7(c) of the Act.

§ 900.137 Do all provisions of the other
subparts apply to contracts awarded under
this subpart?

Yes, except as otherwise provided in
this subpart and unless excluded as
follows: programmatic reports and data
requirements, reassumption, contract
review and approval process, contract
proposal contents, and § 900.150 (d) and
(e) of these regulations.

Subpart K—Waiver Procedures

§ 900.140 Can any provision of the
regulations under this Part be waived?

Yes. Upon the request of an Indian
tribe or tribal organization, the Secretary
shall waive any provision of these
regulations, including any cost
principles adopted by the regulations
under this part, if the Secretary finds
that granting the waiver is either in the
best interest of the Indians served by the
contract, or is consistent with the
policies of the Act and is not contrary
to statutory law.

§ 900.141 How does an Indian tribe or
tribal organization get a waiver?

To obtain a waiver, an Indian tribe or
tribal organization shall submit a
written request to the Secretary
identifying the regulation to be waived
and the basis for the request. The Indian
tribe or tribal organization shall explain
the intended effect of the waiver, the
impact upon the Indian tribe or tribal
organization if the waiver is not granted,
and the specific contract(s) to which the
waiver will apply.

§ 900.142 Does an Indian tribe or tribal
organization’s waiver request have to be
included in an initial contract proposal?

No. Although a waiver request may be
included in a contract proposal, it can
also be submitted separately.

§ 900.143 How is a waiver request
processed?

The Secretary shall approve or deny
a waiver within 90 days after the
Secretary receives a written waiver
request. The Secretary’s decision shall
be in writing. If the requested waiver is
denied, the Secretary shall include in
the decision a full explanation of the
basis for the decision.

§ 900.144 What happens if the Secretary
makes no decision within the 90-day
period?

The waiver request is deemed
approved.

§ 900.145 On what basis may the Secretary
deny a waiver request?

Consistent with section 107(e) of the
Act, the Secretary may only deny a
waiver request based on a specific
written finding. The finding must
clearly demonstrate (or be supported by
controlling legal authority) that if the
waiver is granted:

(a) The service to be rendered to the
Indian beneficiaries of the particular
program or function to be contracted
will not be satisfactory;

(b) Adequate protection of trust
resources is not assured;

(c) The proposed project or function
to be contracted for cannot be properly
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completed or maintained by the
proposed contract;

(d) The amount of funds proposed
under the contract is in excess of the
applicable funding level for the
contract, as determined under section
106(a) of the Act; or

(e) The program, function, service, or
activity (or portion of it) that is the
subject of the proposal is beyond the
scope of programs, functions, services,
or activities that are contractible under
the Act because the proposal includes
activities that cannot lawfully be carried
out by the contractor.

§ 900.146 Is technical assistance available
for waiver requests?

Yes. Technical assistance is available
as provided in section 900.7 to prepare
a waiver request or to overcome any
stated objection which the Secretary
might have to the request.

§ 900.147 What appeal rights are
available?

If the Secretary denies a waiver
request, the Indian tribe or tribal
organization has the right to appeal the
decision and request a hearing on the
record under the procedures for
hearings and appeals contained in
subpart L of these regulations.
Alternatively, the Indian tribe or tribal
organization may sue in Federal district
court to challenge the Secretary’s action.

§ 900.148 How can an Indian tribe or tribal
organization secure a determination that a
law or regulation has been superseded by
the Indian Self-Determination Act, as
specified in section 107(b) of the Act?

Any Indian tribe or tribal organization
may at any time submit a request to the
Secretary for a determination that any
law or regulation has been superseded
by the Act and that the law has no
applicability to any contract or
proposed contract under the Act. The
Secretary is required to provide an
initial decision on such a request within
90 days after receipt. If such a request
is denied, the Indian tribe or tribal
organization may appeal under Subpart
L of these regulations. The Secretary
shall provide notice of each
determination made under this Subpart
to all Indian tribes and tribal
organizations.

Subpart L—Appeals

Appeals Other Than Emergency
Reassumption and Suspension,
Withholding or Delay in Payment

§ 900.150 What decisions can an Indian
tribe or tribal organization appeal under this
Subpart?

(a) A decision to decline to award a
self-determination contract, or a portion
thereof, under section 102 of the Act;

(b) A decision to decline to award a
construction contract, or a portion
thereof, under sections 105(m) and 102
of the Act;

(c) A decision to decline a proposed
amendment to a self-determination
contract, or a portion thereof, under
section 102 of the Act;

(d) A decision not to approve a
proposal, in whole or in part, to
redesign a program;

(e) A decision to rescind and
reassume a self-determination contract,
in whole or in part, under section 109
of the Act except for emergency
reassumptions;

(f) A decision to refuse to waive a
regulation under section 107(e) of the
Act;

(g) A disagreement between an Indian
tribe or tribal organization and the
Federal government over proposed
reporting requirements;

(h) A decision to refuse to allow an
Indian tribe or tribal organization to
convert a contract to mature status,
under section 4(h) of the Act;

(i) All other appealable pre-award
decisions by a Federal official as
specified in these regulations, whether
an official of the Department of the
Interior or the Department of Health and
Human Services; or

(j) A decision relating to a request for
a determination that a law or regulation
has been superseded by the Act.

§ 900.151 Are there any appeals this
subpart does not cover?

This subpart does not cover:
(a) Disputes which arise after a self-

determination contract has been
awarded, or emergency reassumption of
self-determination contracts or
suspension of payments under self-
determination contracts, which are
covered under § 900.170 through
§ 900.176 of these regulations.

(b) Other post-award contract
disputes, which are covered under
Subpart N.

(c) Denials under the Freedom of
Information Act, 5 U.S.C. 552, which
may be appealed under 43 CFR 2 for the
Department of the Interior and 45 CFR
5 for the Department of Health and
Human Services; and

(d) Decisions relating to the award of
discretionary grants under section 103
of the Act, which may be appealed
under 25 CFR 2 for the Department of
the Interior, and under 45 CFR 5 for the
Department of Health and Human
Services.

§ 900.152 How does an Indian tribe or
tribal organization know where and when to
file its appeal from decisions made by
agencies of DOI or DHHS?

Every decision in any of the ten areas
listed above shall contain information
which shall tell the Indian tribe or tribal
organization where and when to file the
Indian tribe or tribal organization’s
appeal. Each decision shall include the
following statement:

Within 30 days of the receipt of this
decision, you may request an informal
conference under 25 CFR 900.154, or appeal
this decision under 25 CFR 900.158 to the
Interior Board of Indian Appeals (IBIA).
Should you decide to appeal this decision,
you may request a hearing on the record. An
appeal to the IBIA under 25 CFR 900.158
shall be filed with the IBIA by certified mail
or by hand delivery at the following address:
Board of Indian Appeals, U.S. Department of
the Interior, 4015 Wilson Boulevard,
Arlington, VA 22203. You shall serve copies
of your Notice of Appeal on the Secretary
and on the official whose decision is being
appealed. You shall certify to the IBIA that
you have served these copies.

§ 900.153 Does an Indian tribe or tribal
organization have any options besides an
appeal?

Yes. The Indian tribe or tribal
organization may request an informal
conference. An informal conference is a
way to resolve issues as quickly as
possible, without the need for a formal
hearing. The Indian tribe or tribal
organization may also choose to sue in
U.S. District Court under section
102(b)(3) and section 110(a) of the Act.

§ 900.154 How does an Indian tribe or
tribal organization request an informal
conference?

The Indian tribe or tribal organization
shall file its request for an informal
conference with the office of the person
whose decision it is appealing, within
30 days of the day it receives the
decision. The Indian tribe or tribal
organization may either hand-deliver
the request for an informal conference to
that person’s office, or mail it by
certified mail, return receipt requested.
If the Indian tribe or tribal organization
mails the request, it will be considered
filed on the date the Indian tribe or
tribal organization mailed it by certified
mail.
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§ 900.155 How is an informal conference
held?

(a) The informal conference shall be
held within 30 days of the date the
request was received, unless the Indian
tribe or tribal organization and the
authorized representative of the
Secretary agree on another date.

(b) If possible, the informal
conference will be held at the Indian
tribe or tribal organization’s office. If the
meeting cannot be held at the Indian
tribe or tribal organization’s office and
is held more than fifty miles from its
office, the Secretary shall arrange to pay
transportation costs and per diem for
incidental expenses to allow for
adequate representation of the Indian
tribe or tribal organization.

(c) The informal conference shall be
conducted by a designated
representative of the Secretary.

(d) Only people who are the
designated representatives of the Indian
tribe or tribal organization, or
authorized by the Secretary of Health
and Human Services or by the
appropriate agency of the Department of
the Interior, are allowed to make
presentations at the informal
conference.

§ 900.156 What happens after the informal
conference?

(a) Within 10 days of the informal
conference, the person who conducted
the informal conference shall prepare
and mail to the Indian tribe or tribal
organization a written report which
summarizes what happened at the
informal conference and a
recommended decision.

(b) Every report of an informal
conference shall contain the following
language:

Within 30 days of the receipt of this
recommended decision, you may file an
appeal of the initial decision of the DOI or
DHHS agency with the Interior Board of
Indian Appeals (IBIA) under 25 CFR 900.157.
You may request a hearing on the record. An
appeal to the IBIA under 25 CFR 900.157
shall be filed with the IBIA by certified mail
or hand delivery at the following address:
Board of Indian Appeals, U.S. Department of
the Interior, 4015 Wilson Boulevard,
Arlington, VA 22203. You shall serve copies
of your Notice of Appeal on the Secretary
and on the official whose decision is being
appealed. You shall certify to the IBIA that
you have served these copies.

§ 900.157 Is the recommended decision
always final?

No. If the Indian tribe or tribal
organization is dissatisfied with the
recommended decision, it may still
appeal the initial decision within 30
days of receiving the recommended
decision and the report of the informal

conference. If the Indian tribe or tribal
organization does not file a notice of
appeal within 30 days, or before the
expiration of the extension it has
received under § 900.159, the
recommended decision becomes final.

§ 900.158 How does an Indian tribe or
tribal organization appeal the initial
decision, if it does not request an informal
conference or if it does not agree with the
recommended decision resulting from the
informal conference?

(a) If the Indian tribe or tribal
organization decides to appeal, it shall
file a notice of appeal with the IBIA
within 30 days of receiving either the
initial decision or the recommended
decision.

(b) The Indian tribe or tribal
organization may either hand-deliver
the notice of appeal to the IBIA, or mail
it by certified mail, return receipt
requested. If the Indian tribe or tribal
organization mails the Notice of Appeal,
it will be considered filed on the date
the Indian tribe or tribal organization
mailed it by certified mail. The Indian
tribe or tribal organization should mail
the notice of appeal to: Board of Indian
Appeals, U.S. Department of the
Interior, 4015 Wilson Boulevard,
Arlington, VA 22203.

(c) The Notice of Appeal shall:
(1) Briefly state why the Indian tribe

or tribal organization thinks the initial
decision is wrong;

(2) Briefly identify the issues involved
in the appeal; and

(3) State whether the Indian tribe or
tribal organization wants a hearing on
the record, or whether the Indian tribe
or tribal organization wants to waive its
right to a hearing.

(d) The Indian tribe or tribal
organization shall serve a copy of the
notice of appeal upon the official whose
decision it is appealing. The Indian tribe
or tribal organization shall certify to the
IBIA that it has done so.

(e) The authorized representative of
the Secretary of Health and Human
Services or the authorized
representative of the Secretary of the
Interior will be considered a party to all
appeals filed with the IBIA under the
Act.

§ 900.159 May an Indian tribe or tribal
organization get an extension of time to file
a notice of appeal?

Yes. If the Indian tribe or tribal
organization needs more time, it can
request an extension of time to file its
Notice of Appeal within 60 days of
receiving either the initial decision or
the recommended decision resulting
from the informal conference. The
request of the Indian tribe or tribal
organization shall be in writing, and

shall give a reason for not filing its
notice of appeal within the 30-day time
period. If the Indian tribe or tribal
organization has a valid reason for not
filing its notice of appeal on time, it may
receive an extension from the IBIA.

§ 900.160 What happens after an Indian
tribe or tribal organization files an appeal?

(a) Within 5 days of receiving the
Indian tribe or tribal organization’s
notice of appeal, the IBIA will decide
whether the appeal falls under
§ 900.150(a) through § 900.150(g). If so,
the Indian tribe or tribal organization is
entitled to a hearing.

(1) If the IBIA determines that the
appeal of the Indian tribe or tribal
organization falls under § 900.150(h),
§ 900.150(i), or § 900.150(j), and the
Indian tribe or tribal organization has
requested a hearing, the IBIA will grant
the request for a hearing unless the IBIA
determines that there are no genuine
issues of material fact to be resolved.

(2) If the IBIA cannot make that
decision based on the information
included in the notice of appeal, the
IBIA may ask for additional statements
from the Indian tribe or tribal
organization, or from the appropriate
Federal agency. If the IBIA asks for more
statements, it will make its decision
within 5 days of receiving those
statements.

(b) If the IBIA decides that the Indian
tribe or tribal organization is not
entitled to a hearing or if the Indian
tribe or tribal organization has waived
its right to a hearing on the record, the
IBIA will ask for the administrative
record under 43 CFR 4.335. The IBIA
shall tell the parties that the appeal will
be considered under the regulations at
43 CFR 4, Subpart D, except the case
shall be docketed immediately, without
waiting for the 20-day period described
in 43 CFR 4.336.

§ 900.161 How is a hearing arranged?
(a) If a hearing is to be held, the IBIA

will refer the Indian tribe or tribal
organization’s case to the Hearings
Division of the Office of Hearings and
Appeals of the U.S. Department of the
Interior. The case will then be assigned
to an Administrative Law Judge (ALJ),
appointed under 5 U.S.C. 3105.

(b) Within 15 days of the date of the
referral, the ALJ will hold a pre-hearing
conference, by telephone or in person,
to decide whether an evidentiary
hearing is necessary, or whether it is
possible to decide the appeal based on
the written record. At the pre-hearing
conference the ALJ will provide for:

(1) A briefing and discovery schedule;
(2) A schedule for the exchange of

information, including, but not limited
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to witness and exhibit lists, if an
evidentiary hearing is to be held;

(3) The simplification or clarification
of issues;

(4) The limitation of the number of
expert witnesses, or avoidance of
similar cumulative evidence, if an
evidentiary hearing is to be held;

(5) The possibility of agreement
disposing of all or any of the issues in
dispute; and

(6) Such other matters as may aid in
the disposition of the appeal.

(c) The ALJ shall order a written
record to be made of any conference
results that are not reflected in a
transcript.

§ 900.162 What happens when a hearing is
necessary?

(a) The ALJ shall hold a hearing
within 60 days of the date of the order
referring the appeal to the ALJ, unless
the parties agree to have the hearing on
a later date.

(b) At least 30 days before the hearing,
the government agency shall file and
serve the Indian tribe or tribal
organization with a response to the
notice of appeal.

(c) If the hearing is held more than 50
miles from the Indian tribe or tribal
organization’s office, the Secretary shall
arrange to pay transportation costs and
per diem for incidental expenses to
allow for adequate representation of the
Indian tribe or tribal organization.

(d) The hearing shall be conducted in
accordance with the Administrative
Procedure Act, 5 U.S.C. 556.

§ 900.163 What is the Secretary’s burden
of proof for appeals from decisions under
§ 900.150(a) through § 900.150(g)?

For those appeals, the Secretary has
the burden of proof (as required by
section 102(e)(1) of the Act) to establish
by clearly demonstrating the validity of
the grounds for declining the contract
proposal.

§ 900.164 What rights do Indian tribes,
tribal organizations, and the government
have during the appeal process?

Both the Indian tribe or tribal
organization and the government agency
have the same rights during the appeal
process. These rights include the right
to:

(a) Be represented by legal counsel;
(b) Have the parties provide witnesses

who have knowledge of the relevant
issues, including specific witnesses
with that knowledge, who are requested
by either party;

(c) Cross-examine witnesses;
(d) Introduce oral or documentary

evidence, or both;

(e) Require that oral testimony be
under oath;

(f) Receive a copy of the transcript of
the hearing, and copies of all
documentary evidence which is
introduced at the hearing;

(g) Compel the presence of witnesses,
or the production of documents, or both,
by subpoena at hearings or at
depositions;

(h) Take depositions, to request the
production of documents, to serve
interrogatories on other parties, and to
request admissions; and

(i) Any other procedural rights under
the Administrative Procedure Act, 5
U.S.C. 556.

§ 900.165 What happens after the hearing?

(a) Within 30 days of the end of the
formal hearing or any post-hearing
briefing schedule established by the
ALJ, the ALJ shall send all the parties
a recommended decision, by certified
mail, return receipt requested. The
recommended decision shall contain the
ALJ’s findings of fact and conclusions of
law on all the issues. The recommended
decision shall also state that the Indian
tribe or tribal organization has the right
to object to the recommended decision.

(b) If the appeal involves the
Department of Health and Human
Services, the recommended decision
shall contain the following statement:

Within 30 days of the receipt of this
recommended decision, you may file an
objection to the recommended decision with
the Secretary of Health and Human Services
under 25 CFR 900.165(b). An appeal to the
Secretary under 25 CFR 900.165(b) shall be
filed at the following address: Department of
Health and Human Services, 200
Independence Ave. S.W., Washington, DC,
20201. You shall serve copies of your notice
of appeal on the official whose decision is
being appealed. You shall certify to the
Secretary that you have served this copy. If
neither party files an objection to the
recommended decision within 30 days, the
recommended decision will become final.

(c) If the appeal involves the
Department of the Interior, the
recommended decision shall contain the
following statement:

Within 30 days of the receipt of this
recommended decision, you may file an
objection to the recommended decision with
the Interior Board of Indian Appeals (IBIA)
under 25 CFR 900.165(c). An appeal to the
IBIA under 25 CFR 900.165(c) shall be filed
at the following address: Board of Indian
Appeals, 4015 Wilson Boulevard, Arlington,
VA 22203. You shall serve copies of your
notice of appeal on the Secretary of the
Interior, and on the official whose decision
is being appealed. You shall certify to the
IBIA that you have served these copies. If
neither party files an objection to the

recommended decision within 30 days, the
recommended decision will become final.

§ 900.166 Is the recommended decision
always final?

No. Any party to the appeal may file
precise and specific written objections
to the recommended decision, or any
other comments, within 30 days of
receiving the recommended decision.
Objections shall be served on all other
parties. The recommended decision
shall become final 30 days after the
Indian tribe or tribal organization
receives the ALJ’s recommended
decision, unless a written statement of
objections is filed with the Secretary of
Health and Human Services or the IBIA
during the 30-day period. If no party
files a written statement of objections
within 30 days, the recommended
decision shall become final.

§ 900.167 If an Indian tribe or tribal
organization objects to the recommended
decision, what will the Secretary of Health
and Human Services or the IBIA do?

(a) The Secretary of Health and
Human Services or the IBIA has 20 days
from the date it receives any timely
written objections to modify, adopt, or
reverse the recommended decision. If
the Secretary of Health and Human
Services or the IBIA does not modify or
reverse the recommended decision
during that time, the recommended
decision automatically becomes final.

(b) When reviewing the recommended
decision, the IBIA or the Secretary may
consider and decide all issues properly
raised by any party to the appeal, based
on the record.

(c) The decision of the Secretary or
the IBIA shall:

(1) Be in writing;
(2) Specify the findings of fact or

conclusions of law which are modified
or reversed;

(3) Give reasons for the decision,
based on the record; and

(4) State that the decision is final for
the Department.

§ 900.168 Will an appeal hurt the Indian
tribe or tribal organization’s position in
other contract negotiations?

No. A pending appeal will not affect
or prevent the negotiation or award of
another contract.

§ 900.169 Will the decisions on appeals be
available for the public to review?

Yes. The Secretary shall publish all
final decisions from the ALJs, the IBIA,
and the Secretary of Health and Human
Services.
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Appeals of Emergency Reassumption of
Self-Determination Contracts or
Suspensions, Withholding or Delay of
Payments Under a Self-Determination
Contract

§ 900.170 What happens in the case of
emergency reassumption or suspension or
withholding or delay of payments?

(a) This subpart applies when the
Secretary gives notice to an Indian tribe
or tribal organization that the Secretary
intends to:

(1) Immediately rescind a contract or
grant and reassume a program; or

(2) Suspend, withhold, or delay
payment under a contract.

(b) When the Secretary advises an
Indian tribe or tribal organization that
the Secretary intends to take an action
referred to in paragraph (a)(1) of this
section, the Secretary shall also notify
the Deputy Director of the Office of
Hearings and Appeals, Department of
the Interior, 4015 Wilson Boulevard,
Arlington, VA 22203.

§ 900.171 Will there be a hearing?
Yes. The Deputy Director of the Office

of Hearings and Appeals shall appoint
an Administrative Law Judge (ALJ) to
hold a hearing.

(a) The hearing shall be held within
10 days of the date of the notice referred
to in § 900.170 unless the Indian tribe or
tribal organization agrees to a later date.

(b) If possible, the hearing will be
held at the office of the Indian tribe or
tribal organization. If the hearing is held
more than 50 miles from the office of
the Indian tribe or tribal organization,
the Secretary shall arrange to pay
transportation costs and per diem for
incidental expenses. This will allow for
adequate representation of the Indian
tribe or tribal organization.

§ 900.172 What happens after the hearing?
(a) Within 30 days after the end of the

hearing or any post-hearing briefing
schedule established by the ALJ, the ALJ
shall send all parties a recommended
decision by certified mail, return receipt
requested. The recommended decision
shall contain the ALJ’s findings of fact
and conclusions of law on all the issues.
The recommended decision shall also
state that the Indian tribe or tribal
organization has the right to object to
the recommended decision.

(b) If the appeal involves the
Department of Health and Human
Services, the recommended decision
shall contain the following statement:

Within 15 days of the receipt of this
recommended decision, you may file an
objection to the recommended decision with
the Secretary of Health and Human Services
under 25 CFR 900.165(b). An appeal to the
Secretary under 25 CFR 900.165(b) shall be

filed at the following address: Department of
Health and Human Services, 200
Independence Ave. S.W., Washington, DC
20201. You shall serve copies of your notice
of appeal on the official whose decision is
being appealed. You shall certify to the
Secretary that you have served this copy. If
neither party files an objection to the
recommended decision within 15 days, the
recommended decision will become final.

(c) If the appeal involves the
Department of the Interior, the
recommended decision shall contain the
following statement:

Within 15 days of the receipt of this
recommended decision, you may file an
objection to the recommended decision with
the Interior Board of Indian Appeals (IBIA)
under 25 CFR 900.165(c). An appeal to the
IBIA under 25 CFR 900.165(c) shall be filed
at the following address: Board of Indian
Appeals, 4015 Wilson Boulevard, Arlington,
VA 22203. You shall serve copies of your
notice of appeal on the Secretary of the
Interior, and on the official whose decision
is being appealed.

You shall certify to the IBIA that you
have served these copies. If neither
party files an objection to the
recommended decision within 15 days,
the recommended decision will become
final.

§ 900.173 Is the recommended decision
always final?

No. Any party to the appeal may file
precise and specific written objections
to the recommended decision, or any
other comments, within 15 days of
receiving the recommended decision.
You shall serve a copy of your
objections on the other party. The
recommended decision will become
final 15 days after the Indian tribe or
tribal organization receives the ALJ’s
recommended decision, unless a written
statement of objections is filed with the
Secretary of Health and Human Services
or the IBIA during the 15-day period. If
no party files a written statement of
objections within 15 days, the
recommended decision will become
final.

§ 900.174 If an Indian tribe or tribal
organization objects to the recommended
decision, what will the Secretary of Health
and Human Services or the IBIA do?

(a) The Secretary or the IBIA has 15
days from the date he/she receives
timely written objections to modify,
adopt, or reverse the recommended
decision. If the Secretary or the IBIA
does not modify or reverse the
recommended decision during that
time, the recommended decision
automatically becomes final.

(b) When reviewing the recommended
decision, the IBIA or the Secretary may
consider and decide all issues properly

raised by any party to the appeal, based
on the record.

(c) The decision of the Secretary or of
the IBIA shall:

(1) Be in writing;
(2) Specify the findings of fact or

conclusions of law which are modified
or reversed;

(3) Give reasons for the decision,
based on the record; and

(4) State that the decision is final for
the Department.

§ 900.175 Will an appeal hurt an Indian
tribe or tribal organization’s position in
other contract negotiations?

No. A pending appeal will not affect
or prevent the negotiation or award of
another contract.

§ 900.176 Will the decisions on appeals be
available for the public to review?

Yes. The Secretary shall publish all
final decisions from the ALJs, the IBIA,
and the Secretary of Health and Human
Services.

Applicability of the Equal Access to
Justice Act

§ 900.177 Does the Equal Access to
Justice Act (EAJA) apply to appeals under
this subpart?

Yes. EAJA claims against the DOI or
the DHHS will be heard by the IBIA
under 43 CFR 4.601–4.619. For DHHS,
appeals from the EAJA award will be
according to 25 CFR 900.165(b).

Subpart M—Federal Tort Claims Act
Coverage General Provisions

§ 900.180 What does this subpart cover?
This subpart explains the

applicability of the Federal Tort Claims
Act (FTCA). This section covers:

(a) Coverage of claims arising out of
the performance of medical-related
functions under self-determination
contracts;

(b) Coverage of claims arising out of
the performance of non-medical-related
functions under self-determination
contracts; and

(c) Procedures for filing claims under
FTCA.

§ 900.181 What definitions apply to this
subpart?

Indian contractor means:
(1) In California, subcontractors of the

California Rural Indian Health Board,
Inc. or, subject to approval of the IHS
Director after consultation with the
DHHS Office of General Counsel,
subcontractors of an Indian tribe or
tribal organization which are:

(i) Governed by Indians eligible to
receive services from the Indian Health
Service;

(ii) Which carry out comprehensive
IHS service programs within
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geographically defined service areas;
and

(iii) Which are selected and identified
through tribal resolution as the local
provider of Indian health care services.

(2) Subject to the approval of the IHS
Director after consultation with the
DHHS Office of General Counsel, Indian
tribes and tribal organizations which
meet in all respects the requirements of
the Indian Self-Determination Act to
contract directly with the Federal
Government but which choose through
tribal resolution to subcontract to carry
out IHS service programs within
geographically defined service areas
with another Indian tribe or tribal
organization which contracts directly
with IHS.

(3) Any other contractor that qualifies
as an ‘‘Indian contractor’’ under the
Indian Self-Determination Act.

§ 900.182 What other statutes and
regulations apply to FTCA coverage?

A number of other statutes and
regulations apply to FTCA coverage,
including the Federal Tort Claims Act
(28 U.S.C. 1346(b), 2401, 2671–2680)
and related Department of Justice
regulations in 28 CFR part 14.

§ 900.183 Do Indian tribes and tribal
organizations need to be aware of areas
which FTCA does not cover?

Yes. There are claims against self-
determination contractors which are not
covered by FTCA, claims which may
not be pursued under FTCA, and
remedies that are excluded by FTCA.
General guidance is provided below as
to these matters but is not intended as
a definitive description of coverage,
which is subject to review by the
Department of Justice and the courts on
a case-by-case basis.

(a) What claims are expressly barred
by FTCA and therefore may not be made
against the United States, an Indian
tribe or tribal organization? Any claim
under 28 U.S.C. 2680, including claims
arising out of assault, battery, false
imprisonment, false arrest, malicious
prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or
interference with contract rights, unless
otherwise authorized by 28 U.S.C.
2680(h).

(b) What claims may not be pursued
under FTCA?

(1) Except as provided in
§ 900.181(a)(1) and § 900.189, claims
against subcontractors arising out of the
performance of subcontracts with a self-
determination contractor;

(2) claims for on-the-job injuries
which are covered by workmen’s
compensation;

(3) claims for breach of contract rather
than tort claims; or

(4) claims resulting from activities
performed by an employee which are
outside the scope of employment.

(c) What remedies are expressly
excluded by FTCA and therefore are
barred?

(1) Punitive damages, unless
otherwise authorized by 28 U.S.C. 2674;
and

(2) other remedies not permitted
under applicable state law.

§ 900.184 Is there a deadline for filing
FTCA claims?

Yes. Claims shall be filed within 2
years of the date of accrual. (28 U.S.C.
2401).

§ 900.185 How long does the Federal
government have to process an FTCA claim
after the claim is received by the Federal
agency, before a lawsuit may be filed?

Six months.

§ 900.186 Is it necessary for a self-
determination contract to include any
clauses about Federal Tort Claims Act
coverage?

No, it is optional. At the request of
Indian tribes and tribal organizations,
self-determination contracts shall
include the following clauses to clarify
the scope of FTCA coverage:

(a) The following clause may be used
for all contracts:

For purposes of Federal Tort Claims Act
coverage, the contractor and its employees
(including individuals performing personal
services contracts with the contractor to
provide health care services) are deemed to
be employees of the Federal government
while performing work under this contract.
This status is not changed by the source of
the funds used by the contractor to pay the
employee’s salary and benefits unless the
employee receives additional compensation
for performing covered services from anyone
other than the contractor.

(b) The following clause is for IHS
contracts only:

Under this contract, the contractor’s
employee may be required as a condition of
employment to provide health services to
non-IHS beneficiaries in order to meet
contractual obligations. These services may
be provided in either contractor or non-
contractor facilities. The employee’s status
for Federal Tort Claims Act purposes is not
affected.

§ 900.187 Does FTCA apply to a self-
determination contract if FTCA is not
referenced in the contract?

Yes.

§ 900.188 To what extent shall the
contractor cooperate with the Federal
government in connection with tort claims
arising out of the contractor’s
performance?

(a) The contractor shall designate an
individual to serve as tort claims liaison
with the Federal government.

(b) As part of the notification required
by 28 U.S.C. 2679(c), the contractor
shall notify the Secretary immediately
in writing of any tort claim (including
any proceeding before an administrative
agency or court) filed against the
contractor or any of its employees that
relates to performance of a self-
determination contract or subcontract.

(c) The contractor, through its
designated tort claims liaison, shall
assist the appropriate Federal agency in
preparing a comprehensive, accurate,
and unbiased report of the incident so
that the claim may be properly
evaluated. This report should be
completed within 60 days of
notification of the filing of the tort
claim. The report should be complete in
every significant detail and include as
appropriate:

(1) The date, time and exact place of
the accident or incident;

(2) A concise and complete statement
of the circumstances of the accident or
incident;

(3) The names and addresses of tribal
and/or Federal employees involved as
participants or witnesses;

(4) The names and addresses of all
other eyewitnesses;

(5) An accurate description of all
government and other privately-owned
property involved and the nature and
amount of damage, if any;

(6) A statement as to whether any
person involved was cited for violating
a Federal, State or tribal law, ordinance,
or regulation;

(7) The contractor’s determination as
to whether any of its employees
(including Federal employees assigned
to the contractor) involved in the
incident giving rise to the tort claim
were acting within the scope of their
employment in carrying out the contract
at the time the incident occurred;

(8) Copies of all relevant
documentation, including available
police reports, statements of witnesses,
newspaper accounts, weather reports,
plats and photographs of the site or
damaged property, such as may be
necessary or useful for purposes of
claim determination by the Federal
agency; and

(9) Insurance coverage information,
copies of medical bills, and relevant
employment records.

(d) The contractor shall cooperate
with and provide assistance to the U.S.
Department of Justice attorneys assigned
to defend the tort claim, including, but
not limited to, case preparation,
discovery, and trial.

(e) If requested by the Secretary, the
contractor shall make an assignment
and subrogation of all the contractor’s
rights and claims (except those against
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the Federal government) arising out of a
tort claim against the contractor.

(f) If requested by the Secretary, the
contractor shall authorize
representatives of the Secretary to settle
or defend any claim and to represent the
contractor in or take charge of any
action. If the Federal government
undertakes the settlement or defense of
any claim or action the contractor shall
provide all reasonable additional
assistance in reaching a settlement or
asserting a defense.

§ 900.189 Does this coverage extend to
subcontractors of self-determination
contracts?

No. Subcontractors or subgrantees
providing services to a Public Law 93–
638 contractor or grantee are generally
not covered. The only exceptions are
Indian contractors such as those under
subcontract with the California Rural
Indian Health Board to carry out IHS
programs in geographically defined
service areas in California and personal
services contracts under § 900.193 (for
§ 900.183(b)(1)) or § 900.183(b) (for
§ 900.190).

Medical-Related Claims

§ 900.190 Is FTCA the exclusive remedy
for a tort claim for personal injury or death
resulting from the performance of a self-
determination contract?

Yes, except as explained in
§ 900.183(b). No claim may be filed
against a self-determination contractor
or employee for personal injury or death
arising from the performance of
medical, surgical, dental, or related
functions by the contractor in carrying
out self-determination contracts under
the Act. Related functions include
services such as those provided by
nurses, laboratory and x-ray technicians,
emergency medical technicians and
other health care providers including
psychologists and social workers. All
such claims shall be filed against the
United States and are subject to the
limitations and restrictions of the FTCA.

§ 900.191 Are employees of self-
determination contractors providing health
services under the self-determination
contract protected by FTCA?

Yes. For the purpose of Federal Tort
Claims Act coverage, an Indian tribe or
tribal organization and its employees
performing medical-related functions
under a self-determination contract are
deemed a part of the Public Health
Service if the employees are acting
within the scope of their employment in
carrying out the contract.

§ 900.192 What employees are covered by
FTCA for medical-related claims?

(a) Permanent employees;

(b) Temporary employees;
(c) Persons providing services without

compensation in carrying out a contract;
(d) Persons required because of their

employment by a self-determination
contractor to serve non-IHS
beneficiaries (even if the services are
provided in facilities not owned by the
contractor); and

(e) Federal employees assigned to the
contract.

§ 900.193 Does FTCA coverage extend to
individuals who provide health care
services under a personal services contract
providing services in a facility that is
owned, operated, or constructed under the
jurisdiction of the IHS?

Yes. The coverage extends to
individual personal services contractors
providing health services in such a
facility, including a facility owned by an
Indian tribe or tribal organization but
operated under a self-determination
contract with IHS.

§ 900.194 Does FTCA coverage extend to
services provided under a staff privileges
agreement with a non-IHS facility where the
agreement requires a health care
practitioner to provide reciprocal services
to the general population?

Yes. Those services are covered, as
long as the contractor’s health care
practitioners do not receive additional
compensation from a third party for the
performance of these services and they
are acting within the scope of their
employment under a self-determination
contract. Reciprocal services include:

(a) Cross-covering other medical
personnel who temporarily cannot
attend their patients;

(b) Assisting other personnel with
surgeries or other medical procedures;

(c) Assisting with unstable patients or
at deliveries; or

(d) Assisting in any patient care
situation where additional assistance by
health care personnel is needed.

§ 900.195 Does FTCA coverage extend to
the contractor’s health care practitioners
providing services to private patients on a
fee-for-services basis when such personnel
(not the self-determination contractor)
receive the fee?

No.

§ 900.196 Do covered services include the
conduct of clinical studies and
investigations and the provision of
emergency services, including the
operation of emergency motor vehicles?

Yes, if the services are provided in
carrying out a self-determination
contract. (An emergency motor vehicle
is a vehicle, whether government,
contractor, or employee-owned, used to
transport passengers for medical
services.)

§ 900.197 Does FTCA cover employees of
the contractor who are paid by the
contractor from funds other than those
provided through the self-determination
contract?

Yes, as long as the services out of
which the claim arose were performed
in carrying out the self-determination
contract.

§ 900.198 Are Federal employees assigned
to a self-determination contractor under the
Intergovernmental Personnel Act or
detailed under section 214 of the Public
Health Service Act covered to the same
extent that they would be if working directly
for a Federal agency?

Yes.

§ 900.199 Does FTCA coverage extend to
health care practitioners to whom staff
privileges have been extended in contractor
health care facilities operated under a self-
determination contract on the condition that
such practitioner provide health services to
IHS beneficiaries covered by FTCA?

Yes, health care practitioners with
staff privileges in a facility operated by
a contractor are covered when they
perform services to IHS beneficiaries.
Such personnel are not covered when
providing services to non-IHS
beneficiaries.

§ 900.200 May persons who are not
Indians or Alaska Natives assert claims
under FTCA?

Yes. Non-Indian individuals served
under the contract whether or not on a
fee-for-service basis, may assert claims
under this Subpart.

Procedure for Filing Medical-Related
Claims

§ 900.201 How should claims arising out of
the performance of medical-related
functions be filed?

Claims should be filed on Standard
Form 95 (Claim for Damage, Injury or
Death) or by submitting comparable
written information (including a
definite amount of monetary damage
claimed) with the Chief, PHS Claims
Branch, Room 18–20, Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857, or at such other address as
shall have been provided to the
contractor in writing.

§ 900.202 What should a self-
determination contractor or a contractor’s
employee do on receiving such a claim?

They should immediately forward the
claim to the PHS Claims Branch at the
address indicated in § 900.201 and
notify the contractor’s tort claims
liaison.
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§ 900.203 If the contractor or contractor’s
employee receives a summons and/or a
complaint alleging a tort covered by FTCA,
what should the contractor do?

As part of the notification required by
28 U.S.C. 2679(c), the contractor should
immediately inform the Chief, Litigation
Branch, Business and Administrative
Law Division, Office of General
Counsel, Department of Health and
Human Services, 330 Independence
Avenue SW., Room 5362, Washington,
DC 20201, and the contractor’s tort
claims liaison, and forward the
following materials:

(a) Four copies of the claimant’s
medical records of treatment, inpatient
and outpatient, and any related
correspondence, as well as reports of
consultants;

(b) A narrative summary of the care
and treatment involved;

(c) The names and addresses of all
personnel who were involved in the
care and treatment of the claimant;

(d) Any comments or opinions that
the employees who treated the claimant
believe to be pertinent to the allegations
contained in the claim; and

(e) Other materials identified in
§ 900.188(c).

Non-Medical Related Claims

§ 900.204 Is FTCA the exclusive remedy
for a non-medical related tort claim arising
out of the performance of a self-
determination contract?

Yes. Except as explained in
§ 900.183(b), no claim may be filed
against a self-determination contractor
or employee based upon performance of
non-medical-related functions under a
self-determination contract. Claims of
this type must be filed against the
United States under FTCA.

§ 900.205 To what non-medical-related
claims against self-determination
contractors does FTCA apply?

It applies to:
(a) All tort claims arising from the

performance of self-determination
contracts under the authority of the Act
on or after October 1, 1989; and

(b) Any tort claims first filed on or
after October 24, 1989, regardless of
when the incident which is the basis of
the claim occurred.

§ 900.206 What employees are covered by
FTCA for non-medical-related claims?

(a) Permanent employees;
(b) Temporary employees;
(c) Persons providing services without

compensation in carrying out a contract;
(d) Persons required because of their

employment by a self-determination
contractor to serve non-IHS
beneficiaries (even if the services are

provided in facilities not owned by the
contractor); and

(e) Federal employees assigned to the
contract.

§ 900.207 How are non-medical related tort
claims and lawsuits filed for IHS?

Non-medical-related tort claims and
lawsuits arising out of the performance
of self-determination contracts with the
Indian Health Service should be filed in
the manner described in § 900.201 (for
both § 900.207 and § 900.208).

§ 900.208 How are non-medical related tort
claims and lawsuits filed for DOI?

Non-medical-related claims arising
out of the performance of self-
determination contracts with the
Secretary of the Interior should be filed
in the manner described in § 900.201
with the Assistant Solicitor,
Procurement and Patents, Office of the
Solicitor, Department of the Interior,
Room 6511, 1849 C Street NW.,
Washington, DC 20240.

§ 900.209 What should a self-
determination contractor or contractor’s
employee do on receiving a non-medical
related tort claim?

(a) If the contract is with DHHS, they
should immediately forward the claim
to the PHS Claims Branch at the address
indicated in § 900.201 and notify the
contractor’s tort claims liaison.

(b) If the contract is with DOI, they
should immediately notify the Assistant
Solicitor, Procurement and Patents,
Office of the Solicitor, Department of
the Interior, Room 6511, 1849 C Street
N.W., Washington, DC 20240.

§ 900.210 If the contractor or contractor’s
employee receives a summons and/or
complaint alleging a non-medical related
tort covered by FTCA, what should an
Indian tribe or tribal organization do?

(a) If the contract is with the DHHS,
they should immediately inform the
Chief, Litigation Branch, Business and
Administrative Law Division, Office of
General Counsel, Department of Health
and Human Services, 330 Independence
Avenue S.W., Room 5362, Washington,
DC 20201 and the contractor’s tort
claims liaison.

(b) If the contract is with the
Department of the Interior, they should
immediately notify the Assistant
Solicitor, Procurement and Patents,
Office of the Solicitor, Department of
the Interior, Room 6511, 1849 C Street
N.W., Washington, DC 20240, and the
contractor’s tort claims liaison.

Subpart N—Post-Award Contract
Disputes

§ 900.215 What does this subpart cover?
(a) This subpart covers:

(1) All HHS and DOI self-
determination contracts, including
construction contracts; and

(2) All disputes regarding an awarding
official’s decision relating to a self-
determination contract.

(b) This subpart does not cover the
decisions of an awarding official that are
covered under subpart L.

§ 900.216 What other statutes and
regulations apply to contract disputes?

(a) The Contract Disputes Act of 1978
(CDA), Public Law 95–563 (41 U.S.C.
601 as amended);

(b) If the matter is submitted to the
Interior Board of Contract Appeals, 43
CFR 4.110–126; and

(c) The Equal Access to Justice Act, 5
U.S.C. 504 and 28 U.S.C. 2412 and
regulations at 43 CFR 4.601 through
4.619 (DOI) and 45 CFR 13 (DHHS).

§ 900.217 Is filing a claim under the CDA
our only option for resolving post-award
contract disputes?

No. The Federal government attempts
to resolve all contract disputes by
agreement at the awarding official’s
level. These are alternatives to filing a
claim under the CDA:

(a) Before issuing a decision on a
claim, the awarding official should
consider using informal discussions
between the parties, assisted by
individuals who have not substantially
participated in the matter, to aid in
resolving differences.

(b) In addition to filing a CDA claim,
or instead of filing a CDA claim, the
parties may choose to use an alternative
dispute resolution mechanism, pursuant
to the provisions of the Administrative
Dispute Resolution Act, Public Law
101–552, as amended, 5 U.S.C. 581 et
seq., or the options listed in section
108(1)(b)(12) of the Indian Self-
Determination Act, as applicable.

§ 900.218 What is a claim under the CDA?
(a) A claim is a written demand by

one of the contracting parties, asking for
one or more of the following:

(1) Payment of a specific sum of
money under the contract;

(2) Adjustment or interpretation of
contract terms; or

(3) Any other claim relating to the
contract.

(b) However, an undisputed voucher,
invoice, or other routing request for
payment is not a claim under the CDA.
A voucher, invoice, or routing request
for payment may be converted into a
CDA claim if:

(1) It is disputed as to liability or
amount; or

(2) It is not acted upon in a reasonable
time and written notice of the claim is
given to the awarding official by the
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senior official designated in the
contract.

§ 900.219 How does an Indian tribe, tribal
organization, or Federal agency submit a
claim?

(a) An Indian tribe or tribal
organization shall submit its claim in
writing to the awarding official. The
awarding official shall document the
contract file with evidence of the date
the claim was received.

(b) A Federal agency shall submit its
claim in writing to the contractor’s
senior official, as designated in the
contract.

§ 900.220 Does it make a difference
whether the claim is large or small?

Yes. The Contract Disputes Act
requires that an Indian tribe or tribal
organization making a claim for more
than $100,000 shall certify that:

(a) The claim is made in good faith,
(b) Supporting documents or data are

accurate and complete to the best of the
Indian tribe or tribal organization’s
knowledge and belief;

(c) The amount claimed accurately
reflects the amount believed to be owed
by the Federal government; and

(d) The person making the
certification is authorized to do so on
behalf of the Indian tribe or tribal
organization.

§ 900.221 What happens next?
(a) If the parties do not agree on a

settlement, the awarding official will
issue a written decision on the claim.

(b) The awarding official shall always
give a copy of the decision to the Indian
tribe or tribal organization by certified
mail, return receipt requested, or by any
other method which provides a receipt.

§ 900.222 What goes into a decision?
A decision shall:
(a) Describe the claim or dispute;
(b) Refer to the relevant terms of the

contract;
(c) Set out the factual areas of

agreement and disagreement;
(d) Set out the actual decision, based

on the facts, and outline the reasoning
which supports the decision; and

(e) Contain the following language:
This is a final decision. You may appeal

this decision to the Interior Board of Contract
Appeals (IBCA), U.S. Department of the
Interior, 4015 Wilson Boulevard, Arlington,
VA 22203. If you decide to appeal, you shall,
within 90 days from the date you receive this
decision, mail or otherwise furnish written
notice to the IBCA and provide a copy to the
individual from whose decision the appeal is
taken. The notice shall indicate that an
appeal is intended, and refer to the decision
and contract number. Instead of appealing to
the IBCA, you may bring an action in the U.S.
Court of Federal Claims or in the United

States District Court within 12 months of the
date you receive this notice.

§ 900.223 When does an Indian tribe or
tribal organization get the decision?

(a) If the claim is for more than
$100,000, the awarding official shall
issue the decision within 60 days of the
day he or she receives the claim. If the
awarding official cannot issue a
decision that quickly, he or she shall tell
you when the decision will be issued.

(b) If the claim is for $100,000 or less,
and you want a decision within 60 days,
you shall advise the awarding official in
writing that you want a decision within
that period. If you advise the awarding
official in writing that you do want a
decision within 60 days, the awarding
official shall issue the decision within
60 days of the day he or she receives
your written notice.

(c) If your claim is for $100,000 or less
and you do not advise the awarding
official that you want a decision within
60 days, or if your claim exceeds
$100,000 and the awarding official has
notified you of the time within which a
decision will be issued, the awarding
official shall issue a decision within a
reasonable time. What is ‘‘reasonable’’
depends upon the size and complexity
of your claim, and upon the adequacy
of the information you have given to the
awarding official in support of your
claim.

§ 900.224 What happens if the decision
does not come within that time?

If the awarding official does not issue
a decision within the time required
under § 900.223, the Indian tribe or
tribal organization may treat the delay
as though the awarding official has
denied the claim, and proceed
according to § 900.222(e),

§ 900.225 Does an Indian tribe or tribal
organization get paid immediately if the
awarding official decides in its favor?

Yes. Once the awarding official
decides that money should be paid
under the contract, the amount due,
minus any portion already paid, should
be paid as promptly as possible, without
waiting for either party to file an appeal.
Any payment which is made under this
subsection will not affect any other
rights either party might have. In
addition, it will not create a binding
legal precedent as to any future
payments.

§ 900.226 What rules govern appeals of
cost disallowances?

In any appeal involving a
disallowance of costs, the Board of
Contract Appeals will give due
consideration to the factual
circumstances giving rise to the

disallowed costs, and shall seek to
determine a fair result without rigid
adherence to strict accounting
principles. The determination of
allowability shall assure fair
compensation for the work or service
performed, using cost and accounting
data as guides, but not rigid measures,
for ascertaining fair compensation.

§ 900.227 Can the awarding official change
the decision after it has been made?

(a) The decision of the awarding
official is final and conclusive, and not
subject to review by any forum, tribunal
or government agency, unless an appeal
or suit is timely commenced as
authorized by the Contract Disputes Act.
Once the decision has been made, the
awarding official may not change it,
except by agreement of the parties, or
under the following limited
circumstances:

(1) If evidence is discovered which
could not have been discovered through
due diligence before the awarding
official issued the decision;

(2) If the awarding official learns that
there has been fraud, misrepresentation,
or other misconduct by a party;

(3) If the decision is beyond the scope
of the awarding official’s authority;

(4) If the claim has been satisfied,
released or discharged; or

(5) For any other reason justifying
relief from the decision.

(b) Nothing in this subpart shall be
interpreted to discourage settlement
discussions or prevent settlement of the
dispute at any time.

(c) If a decision is withdrawn and a
new decision is issued that is not
acceptable to the contractor, the
contractor may proceed with the appeal
based on the new decision. If no new
decision is issued, the contractor may
proceed under § 900.224.

(d) If an appeal or suit is filed, the
awarding official may modify or
withdraw his or her final decision.

§ 900.228 Is an Indian tribe or tribal
organization entitled to interest if it wins its
claim?

Yes. If an Indian tribe or tribal
organization wins the claim, it will be
entitled to interest on the amount of the
award. The interest will be calculated
from the date the awarding official
receives the claim until the day it is
paid. The interest rate will be the rate
which the Secretary of the Treasury sets
for the Renegotiation Board under the
Renegotiation Act of 1951, Public Law
92–41, 26 U.S.C. 1212 and 26 U.S.C.
7447.
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§ 900.229 What role will the awarding
official play during an appeal?

(a) The awarding official shall provide
any data, documentation, information or
support required by the IBCA for use in
deciding a pending appeal.

(b) Within 30 days of receiving an
appeal or learning that an appeal has
been filed, the awarding official shall
assemble a file which contains all the
documents which are pertinent to the
appeal, including:

(1) The decision and findings of fact
from which the appeal is taken;

(2) The contract, including
specifications and pertinent
modifications, plans and drawings;

(3) All correspondence between the
parties which relates to the appeal,
including the letter or letters of claims
in response to which the decision was
issued;

(4) Transcripts of any testimony taken
during the course of the proceedings,
and affidavits or statements of any
witnesses on the matter in dispute,
which were made before the filing of the
notice of appeal with the IBCA; and

(5) Any additional information which
may be relevant.

§ 900.230 What is the effect of a pending
appeal?

(a) Indian tribes and tribal
organizations shall continue
performance of a contract during the
appeal of any claims to the same extent
they would had there been no dispute.

(b) A pending dispute will not affect
or bar the negotiation or award of any
subsequent contract or negotiation
between the parties.

Subpart O—Conflicts of Interest

§ 900.231 What is an organizational
conflict of interest?

An organizational conflict of interest
arises when there is a direct conflict
between the financial interests of the
contracting Indian tribe or tribal
organization and:

(a) The financial interests of beneficial
owners of Indian trust resources;

(b) The financial interests of the
United States relating to trust resources,
trust acquisitions, or lands conveyed or
to be conveyed pursuant to the Alaska
Native Claims Settlement Act 43 U.S.C.
1601 et seq.; or

(c) An express statutory obligation of
the United States to third parties. This
section only applies if the conflict was
not addressed when the contract was
first negotiated. This section only
applies where the financial interests of
the Indian tribe or tribal organization
are significant enough to impair the
Indian tribe or tribal organization’s

objectivity in carrying out the contract,
or a portion of the contract.

§ 900.232 What must an Indian tribe or
tribal organization do if an organizational
conflict of interest arises under a contract?

This section only applies if the
conflict was not addressed when the
contract was first negotiated. When an
Indian tribe or tribal organization
becomes aware of an organizational
conflict of interest, the Indian tribe or
tribal organization must immediately
disclose the conflict to the Secretary.

§ 900.233 When must an Indian tribe or
tribal organization regulate its employees or
subcontractors to avoid a personal conflict
of interest?

An Indian tribe or tribal organization
must maintain written standards of
conduct to govern officers, employees,
and agents (including subcontractors)
engaged in functions related to the
management of trust assets.

§ 900.234 What types of personal conflicts
of interest involving tribal officers,
employees or subcontractors would have to
be regulated by an Indian tribe?

The Indian tribe or tribal organization
would need a tribally-approved
mechanism to ensure that no officer,
employee, or agent (including a
subcontractor) of the Indian tribe or
tribal organization reviews a trust
transaction in which that person has a
financial or employment interest that
conflicts with that of the trust
beneficiary, whether the tribe or an
allottee. Interests arising from
membership in, or employment by, an
Indian tribe or rights to share in a tribal
claim need not be regulated.

§ 900.235 What personal conflicts of
interest must the standards of conduct
regulate?

The standards must prohibit an
officer, employee, or agent (including a
subcontractor) from participating in the
review, analysis, or inspection of trust
transactions involving an entity in
which such persons have a direct
financial interest or an employment
relationship. It must also prohibit such
officers, employees, or agents from
accepting any gratuity, favor, or
anything of more than nominal value,
from a party (other than the Indian tribe)
with an interest in the trust transactions
under review. Such standards must also
provide for sanctions or remedies for
violation of the standards.

§ 900.236 May an Indian tribe elect to
negotiate contract provisions on conflict of
interest to take the place of this regulation?

Yes. An Indian tribe and the Secretary
may agree to contract provisions,
concerning either personal or

organizational conflicts, that address the
issues specific to the program and
activities contracted in a manner that
provides equivalent protection against
conflicts of interest to these regulations.
Agreed-upon contract provisions shall
be followed, rather than the related
provisions of this regulation. For
example, the Indian tribe and the
Secretary may agree that using the
Indian tribe’s own written code of ethics
satisfies the objectives of the personal
conflicts provisions of this regulation, in
whole or in part.

Subpart P—Retrocession and
Reassumption Procedures

§ 900.240 What does retrocession mean?
A retrocession means the return to the

Secretary of a contracted program, in
whole or in part, for any reason, before
the expiration of the term of the
contract.

§ 900.241 Who may retrocede a contract,
in whole or in part?

An Indian tribe or tribal organization
authorized by an Indian tribe may
retrocede a contract.

§ 900.242 What is the effective date of
retrocession?

The retrocession is effective on the
date which is the earliest date among:

(a) One year from the date of the
Indian tribe or tribal organization’s
request;

(b) The date the contract expires; or
(c) A mutually agreed-upon date.

§ 900.243 What effect will an Indian tribe or
tribal organization’s retrocession have on
its rights to contract?

An Indian tribe or tribal
organization’s retrocession shall not
negatively affect:

(a) Any other contract to which it is
a party;

(b) Any other contracts it may request;
and

(c) Any future request by the Indian
tribe or tribal organization to contract
for the same program.

§ 900.244 Will an Indian tribe or tribal
organization’s retrocession adversely affect
funding available for the retroceded
program?

No. The Secretary shall provide not
less than the same level of funding that
would have been available if there had
been no retrocession.

§ 900.245 What obligation does the Indian
tribe or tribal organization have with
respect to returning property that was used
in the operation of the retroceded program?

On the effective date of any
retrocession, the Indian tribe or tribal
organization shall, at the request of the
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Secretary, deliver to the Secretary all
requested property and equipment
provided under the contract which have
a per item current fair market value, less
the cost of improvements borne by the
Indian tribe or tribal organization, in
excess of $5,000 at the time of the
retrocession.

§ 900.246 What does reassumption mean?

Reassumption means rescission, in
whole or in part, of a contract and
assuming or resuming control or
operation of the contracted program by
the Secretary without consent of the
Indian tribe or tribal organization. There
are two types of reassumption:
emergency and non-emergency.

§ 900.247 Under what circumstances is a
reassumption considered an emergency
instead of non-emergency reassumption?

(a) A reassumption is considered an
emergency reassumption if an Indian
tribe or tribal organization fails to fulfill
the requirements of the contract and this
failure poses:

(1) An immediate threat of imminent
harm to the safety of any person; or

(2) Imminent substantial and
irreparable harm to trust funds, trust
lands, or interest in such lands.

(b) A reassumption is considered a
non-emergency reassumption if there
has been:

(1) A violation of the rights or
endangerment of the health, safety, or
welfare of any person; or

(2) Gross negligence or
mismanagement in the handling or use
of:

(i) Contract funds;
(ii) Trust funds;
(iii) Trust lands; or
(iv) Interests in trust lands under the

contract.

§ 900.248 In a non-emergency
reassumption, what is the Secretary
required to do?

The Secretary must:
(a) Notify the Indian tribes or tribal

organizations served by the contract and
the contractor in writing by certified

mail of the details of the deficiencies in
contract performance;

(b) Request specified corrective action
to be taken within a reasonable period
of time, which in no case may be less
than 45 days; and

(c) Offer and provide, if requested, the
necessary technical assistance and
advice to assist the contractor to
overcome the deficiencies in contract
performance. The Secretary may also
make a grant for the purpose of
obtaining such technical assistance as
provided in section 103 of the Act.

§ 900.249 What happens if the contractor
fails to take corrective action to remedy the
contract deficiencies identified in the
notice?

The Secretary shall provide a second
written notice by certified mail to the
Indian tribes or tribal organizations
served by the contract and the
contractor that the contract will be
rescinded, in whole or in part.

§ 900.250 What shall the second written
notice include?

The second written notice shall
include:

(a) The intended effective date of the
reassumption;

(b) The details and facts supporting
the intended reassumption; and

(c) Instructions that explain the
Indian tribe or tribal organization’s right
to a formal hearing within 30 days of
receipt of the notice.

§ 900.251 What is the earliest date on
which the contract will be rescinded in a
non-emergency reassumption?

The contract will not be rescinded by
the Secretary before the issuance of a
final decision in any administrative
hearing or appeal.

§ 900.252 In an emergency reassumption,
what is the Secretary required to do?

(a) Immediately rescind, in whole or
in part, the contract;

(b) Assume control or operation of all
or part of the program; and

(c) Give written notice to the
contractor and the Indian tribes or tribal
organizations served.

§ 900.253 What shall the written notice
include?

The written notice shall include the
following:

(a) A detailed statement of the
findings which support the Secretary’s
determination;

(b) A statement explaining the
contractor’s right to a hearing on the
record under § 900.160 and § 900.161
within 10 days of the emergency
reassumption or such later date as the
contractor may approve;

(c) An explanation that the contractor
may be reimbursed for actual and
reasonable ‘‘wind up costs’’ incurred
after the effective date of the rescission;
and

(d) A request for the return of
property, if any.

§ 900.254 May the contractor be
reimbursed for actual and reasonable ‘‘wind
up costs’’ incurred after the effective date
of rescission?

Yes.

§ 900.255 What obligation does the Indian
tribe or tribal organization have with
respect to returning property that was used
in the operation of the rescinded contract?

On the effective date of any
rescission, the Indian tribe or tribal
organization shall, at the request of the
Secretary, deliver to the Secretary all
property and equipment provided under
the contract which has a per item
current fair market value, less the cost
of improvements borne by the Indian
tribe or tribal organization, in excess of
$5,000 at the time of the retrocession.

§ 900.256 Will a reassumption adversely
affect funding available for the reassumed
program?

No. The Secretary shall provide at
least the same level of funding that
would have been provided if there had
been no reassumption.

[FR Doc. 96–15793 Filed 6–21–96; 8:45 am]
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 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
CERTIFIED MAIL RETURN RECEIPT #_____________ 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Notification of Funds Availability 
 
Dear __: 
 
This letter is to advise the tribe per Section 5(e) of P.L 93-638 and 25 CFR 900.120, published 
June 24, 1996, that the Indian Health Service (IHS) has allocated funds for the following project: 

Project Title: 

Project Number: 

Location: 

Scope: 

Amount: 

 
Attached is a copy of the approved PSD/POR/MOA for your information. [if applicable] 
 
Under the regulations cited herein you have the option to accomplish the work under a P.L. 93-
638 Subpart J, construction contract.  The IHS Project Team is available to meet with you or 
your representative(s) to provide additional information and technical assistance in preparing a 
contract proposal for this project. 
 
If the tribe wishes to enter into a contract for this project, please submit a letter of intent signed 
by a person authorized to act on behalf of the Tribe. 
 
The IHS will proceed to accomplish the project as a “federal acquisition” if we do not receive a 
written response from you thirty (30) calendar days from the date of receipt of this notification.  
We will keep you appraised as the project proceeds to solicitation. 



Page 2 – Chairperson ___ 

 
Please contact the Project Manager, insert name at (xxx) xxx-xxxx or insert name, Area Facilities 
Director, at (xxx) xxx-xxxx, if you have any questions or we may be of further assistance. 
 

 
 

Sincerely, 
 
 
 
___, Director 
Insert Area Area Indian Health Service 

 
Enclosure (PSD/POR/MOA, if available) 
 
cc: 
 



__________________Tribe and the Indian Heath Service 
____________________ Project  

P.L. 93-638 Construction Contracting Information Meeting Agenda 
__Date__ 

 
 

1. INTRODUCTION 
• Purpose of Meeting     IHS Contracting Officer 
• Introduction of Meeting Participants   Attendees 

 
2. PROJECT REVIEW BY ACTIVITY    IHS Project Manager 

• ________Design      
• ___________________   
• ___________________ 
• POR & PJDQ Approval 
• Land Lease    

 
3. PROJECT FUNDING      IHS Program Director 

• Congressional Project Funding Plan    
 

4. PROJECT LEADERSHIP TEAM     IHS Project Manager  
 
5. DELIVERY OPTIONS      

• Direct Federal-IHS and P.L. 93-638 Contract – Tribe  IHS Contracting Officer 
   
6. FEATURES OF A+E and CONSTRUCTION CONTRACTS   __________________ 
 
7. ESTIMATED ACQUISITION MILESTONES   __________________ 

• Design 
• Construction 

 
8. P.L. 93-638, TITLE I, SUBPART J, CONTRACTING  IHS Contracting Officer 

• Process for proposal development and contract. 
• Design phase activities. 
• Role of the Tribe. 
• Role of the IHS. 
 

9. DECISION 
 

 
 

 
 

 
 

 



Features of A/E Design Contract 
May 2004 

Activity Method of Accomplishment Responsibility 
Establish Project Leadership 
Team (PLT) 
 

 Solicit nominations from Area, 
Service Unit, Tribe, and IHS 
HQE. 

PM 

Source Selection Determine Set-Aside 
  Qualified Indian-Owned Firms   
Request for Contract  

• Scope of Work 
• Estimate  
• Section Criteria 

Designate Selection Board and 
  Chairman of Selection Board 
Issue Public Notice-Call for 
qualification statements from 
A+E’s 
Receive qualification statements 
 from A+E’s. 
Convene Selection Board 
Select top 3 A+E’s 
Conduct A+E Interviews w/3  
Recommend A/E Selection 
Select/Approve  A+E 
 

Contracting Officer (CO) 
 
Project Manager (PM) 
 
 
 
Selecting Official 
 
 
CO  
 
CO 
 
PM & CO 
Selection Board/Chair 
Selection Board 
Selection Board & CO 
Source Selection Official 

Pre-Award & Award Develop A+E RFP 
Issue RFP to top A/E Firm 
Proposal development:  technical 
  and Price. 
Proposal evaluation. 
Negotiation objective 
Negotiations 
Pre-Award Review 
Contract Award 
 

CO & PM 
CO 
Top A+E Firm 
 
PM & CO 
PM & CO 
PM 
IHS HCA or Legal 
CO 

Construction Contract Planning Acquisition Plan 
Design-Bid-Build-Direct Federal 
Construction Management DF 
P.L. 93-638-Tribe 

PM, CO & Area 

Design Pre-Design Meeting 
Concept Phase – 3 
Concept Review Meeting 
Select 1 Concept 
Schematic Submittal 
Schematic Review 
Value Engineering (VE) 
VE Review 
Design Development (DD) 
DD Review 
Final Construction Documents 
(FCD) 
FCD Review 
100% Design Submittal 

A+E and PLT 
A+E 
A+E & PLT 
PLT 
A+E 
PLT 
A+E 
PLT 
A+E 
PLT 
A+E 
 
PLT 
A+E 

 
 



DIRECT FEDERAL 
TYPICAL CONSTRUCTION CONTRACT ACTIVITIES 

April 2004 
Activity Method of Accomplishment Responsibility 
Bidding Phase Determine Set-Aside 

  Indian-Owned Firm 
Issue Advance Notice 
  Fed Biz Ops 
  Trade Journals 
   Local Newspapers 
Develop RFP 
  Source Selection Plan 
  Bid Evaluation 
  Instruction to Bidders 
Bonding Requirements 
Insurance Requirements 
Indian Preference Hiring & Sub- 
  contracting 
TERO 
  Contract Clause 
   Submittals 
Final Construction Documents 
Issue the RFP  
  RFP 
  3-Volumnes of Specs 
  2-Volumes Drawings 
Maintaining Bidders/Planholders 
Tracking Inquiries 
  Receive Inquiry (200-400 est.) 
  Log receipt 
  Reviewed & ensures question is 
     From a planholder 
  Evaluates and Responds or 
  Refers to the Designer of record 
(A/E) 
Logs into action tracking system 
Receives response 
Issues Amendment if material 
Or issues individual clarification 
Receipt of Proposals/Bid 
Opening 
Evaluation/Scoring/ 
Recommendation for Award 
  Based on Evaluation Criteria 
    and Bid Bond 
  Best value by scoring or low 
    Bid. 
  Determination of Responsibility 
     Past Performance 
     Business 
   
 
 
 

 

Contracting Officer (CO) 
 
CO Issues 
Project Manager (PM) Drafts   
Announcement 
 
CO Lead w/PM involvement 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CO 
 
CO or PM 
 
PM 
PM 
PM 
A/E CCA Contract – Bidding 
Phase 
PM 
PM 
CO 
PM 
CO 
CO 
PM and Evaluation Board 
CO 
 

Award Issue Contract 
Signature 
Request for Performance and 
Payment Bonds 10 days 

CO 



DIRECT FEDERAL 
TYPICAL CONSTRUCTION CONTRACT ACTIVITIES 

April 2004 
Notice to Proceed & Pre-Con 

 
Schedule the Pre-Con 
  CO & PM, Contractor/ 
including Superintendent/Major 
Subs/Business Manager, Tribe 
TERO, SU Rep., Area Rep, A/E 
Meeting Record and distribution 
To participants. 
Bonds & Insurance certificate 
receipt, review for compliance 

CO & PM 
 
 
 
 
PM drafts, CO signs 
 
CO and Legal if questionable 

Construction 
 

Develop Document Control     
System  
Quality Control Plan 
Safety Plan 
Construction Schedule – Contract 
 Documents require a network     
analysis or CPM schedule-could 
be over 2000 work items. 
Schedule of Values prior to 
request for first payment 
(payment plan based on work 
items) 
Payrolls for all Prime & Subs. 
  Submit weekly. 
  Retain funds for non-
compliance and review for 
compliance. 
Periodic labor interview forms 
Submittal Register 
Submittal, est. 200-300 
Shop Drawings, est. 300 
Request for Information (RFI) 
  Estimate 3000 RFI’s 
Receive, log, Evaluate, respond   
w/letter or RFP, Negotiate 
Issue change order or 
  Document field changes 
Inspection of work, day to day 
  Daily log, record equipment, 
weather, safety, labor on site, 
work accomplishments. 2-pgs 
Installed quantities & materials 
Inspection – Periodic Designer of  
 record.  Inspects at established 
 benchmarks per CCA contract. 
Eg structural, welding, HVAC, 
electrical, quality work, technical 
inspection by Architects or 
discipline specific engineers. 
Structural inspection-required by 
 Code for 3rd party other than the 
designer of record to perform and 
 Certify.  IBC requirement. 
Testing-usually written into the 
  Construction contract.  
PM receives, evaluates for 
compliance, may refer to A/E 

CO & PM 
 
Construction Contractor (CC) 
submits and PM evaluates, some 
allow PM approval, some require 
CO approval. 
 
 
CC 
 
 
 
PM or CO 
 
 
 
 
PM 
PM 
CC to PM to A/E to PM to CC 
CC to PM to A/E to PM to CC 
CC to PM or A/E to PM to CC 
 
PM 
 
CO 
 
Inspector A/E or direct hire. 
 
 
 
 
A/E 
 
 
 
 
 
 
CC, A/E, or other Structural 
 
 
 
CC 
 
PM 
PM 



DIRECT FEDERAL 
TYPICAL CONSTRUCTION CONTRACT ACTIVITIES 

April 2004 
Inspection/Production Reports 
PM on site monitoring 
Correspondence – incoming and 
outgoing assigned number, log, 
Response. 
Safety-Safety Plan by CC to 
develop plan, Hire a  
Monitor for compliance. 
Monitor and Sanctions 
Weekly Construction Meeting 
  Phone or on site. 
Monthly PLT Meeting/Call 
Monthly Invoices 
Real property reports. 
Training and operation & 
maintenance manuals, as-built. 
Final payment & release of 
claims. 

PM or CO 
 
 
 
 
 
 
Contract Award Entity 
OSHA 
PM, CC, Inspector, Subs 
 
PLT 
CC, A/E may review, PM, CO 
PM 
 
 
CC, PM, CO 

Commissioning 
 

Division 17 requires the CC to  
Develop a plan and CC to hire an 
independent entity. 

CC and PM for monitoring, A/E 

Final Inspection 
Punch List 
Final Acceptance 

Final inspection for acceptance. 
Devoped from inspection by team 
After all work complete.  

CC, PM, A/E, Inspector 
PM, CC 
CO 

Beneficial Occupancy The point of substantial 
completion.  Earliest date the 
facility can move in.  If done 
before final acceptance, 
inspection and approval required. 

PM, CO 

Warranty Phase Monitor for defects and 
malfunction of systems.  Conduct 
warranty inspection PRIOR to 
expiration.  Facility notifies PM 
of Defects.  PM/CO issues letter 
requiring correction to CC. 

PM, CO 

Post Occupancy Evaluation Team that surveys facility to 
evaluate the effectiveness of the 
design.  Prepares report. 

PM, Area, Service Unit 

Contract Close-out Final Contractor Performance 
Evaluation, financial 
reconciliation, close-out 
documents and send files to 
record center for record retention.  

PM, CO 

 



TYPICAL DESIGN ACQUISITION MILESTONE PLAN 
 May 2004 

 
ACTIVITY DURATION 
Issue Request for Qualification Statements to A+E 
Firms - Public Announcement 

30 Days 

Review Qualification Statements 1 Week 
Select Top 3 Highly Qualified A+E’s 1 Week 
Conduct Interviews w/ Top 3 firms 1 Week 
Source Selection Recommendation and Approval 2 Weeks 
Issue RFP & A+E Proposal Preparation 30 Days 
Evaluation of Proposal 2 Weeks 
Negotiations 30 Days 
Pre-Award Review 21 Days or less 
Award 1 Week 

 
Anticipated total time from public announcement to award = Estimated at 6 months 

 
 
 
 
 
 

TYPICAL CONSTRUCTION ACQUISITION MILESTONE PLAN 
Projects over $750,000 Using Sealed Bid Procedures 

 May 2004 
 

ACTIVITY DURATION 
Issue Public Announcement 15 Days  

Solicitation Period 30-60 Days 
Evaluation Period 14 Days 
Contract Award Preparation 14 Days 
Pre-Award Review 21 Days 
Award 1 week 
Performance and Payment Bonds 10 Days 
Notice to proceed 1 week 

 
Anticipated total time from public announcement to notice to proceed = Estimated at 6 months 

 
 



 
 

SAMPLE LETTER OF INTENT FOR REFERENCE BY TRIBES 
 
 
 

Date 
 
 
Name, Director 
___ Area Indian Health Service 
Address 
City, State Zip 
 
Dear _____________: 
 
This letter shall serve as the ____insert tribe name____letter of intent to contract the 
insert description of what tribe intends to do e.g. phases of planning, design, and 
construction and description of project under a Title I, subpart J, construction contract 
under the P.L. 93-638, as amended. 
 
The tribe may want to include the following paragraph if they are requesting IHS to 
contract any phases of the project, if not delete this note and paragraph: 
We are requesting the Indian Health Service to contract for the ___________construction 
under a direct federal contract with the understanding that federal contract will 
incorporate a requirement for the construction contractor to comply with the Tribe Tribal 
Employment Rights Ordinance (TERO) and will incorporate the standard federal contract 
clauses which require Indian Preference in hiring and subcontracting. 
 
The Tribe’s point of contact for administrative matters and proposal development is insert 
name, phone number mailing address and e-mail address.  The Tribe’s Project Manager 
or technical point of contact is insert name, phone number and e-mail address. 
       Sincerely, 
 
 
 
       Name of Authorized Tribal Signatory 
       Title of Signer 
 
cc: 
IHS OEH&E Program Director 
 
 
 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Intent to Contract  
 
Dear __: 
 
This letter acknowledges receipt of your “letter of intent”, dated insert date to contract for insert 
project name pursuant to Title I of P.L. 93-638, under a “Subpart J” construction contract. 
 
The Indian Heath Service designated officials are: 
 
For Contractual Matters    For Technical Matters     
_______________ Contracting Officer  ____________________, Project Officer 
Office       Office  
Address       Address 
City, State Zip      City, State Zip 
Phone:  (xxx) xxx-xxxx    Phone:  (xxx) xxx-xxxx 
Fax: (xxx) xxx-xxxx    Fax: (xxx) xxx-xxxx 
E-mail:  xxxxxx     E-mail:  xxxxxx 
 
The IHS suggests that a Pre-proposal meeting be scheduled for insert date, time and location.  
The IHS designated official will contact you to schedule this meeting.    
 
We look forward in working with the insert name of tribe or tribal organization in the 
development of this important project.  Please contact the individuals listed above if we may be 
of further assistance. 

Sincerely, 
 
 
 
___, Director 
Insert Area Area Indian Health Service 

cc: 
Area Facilities Program 
Contracting Officer 
Project Officer 



For IHS Internal Program Use Only 

Checklist – P.L. 93-638 Subpart “J” Contract Actions 
1.  Project Identification: 
PROJECT NUMBER:                                            ES-S PIN#__________ AREA:                                    
PROJECT TITLE:                                                                                                                                         
TYPE OF SERVICES:                                                                      (e.g.  Planning, design, construction) 
PROJECT OFFICER:  _                                                                     
CONTRACTING OFFICER:                                                              

2. Attach the following Documentation: 
  Land leases, ROW, Connection agreements, etc. 
  Site Selection Report 
  Area notification of funds to Tribe (900.120) 
  PJD, POR/PSD, or MOA (Not required if POR/PSD is part of scope or MOA.) 
  Letter of Intent (900.122) DATE OF RECEIPT:                           (Resolution not req. until proposal is submission) 
  Area Director’s Acknowledgement Letter 
  HHS-393 (Fund Certification) 
  Scope of Work, Specifications, Drawings     ______yes        ______ none 
  Draft IHS Internal Pre-planning Mtg. Agenda (Attachment #1) 
  Draft Pre-proposal Scoping Objectives (Attachment #2) 

3.  Internal Planning Meeting  * 
Identify Area Team Members – Schedule IHS Planning Meeting  (Attachment #2-Agenda) 
Accomplished Date:  
4.  Transmit Information to Tribe (within 30 days of receipt of letter of intent) 
Responsible team member gather and send documents/information and offer dates/times/locations for 
pre-proposal scoping session.  Accomplished Date:  _____________________- 
 
5.   Preproposal/Joint Scoping Session * Purpose:  to provide the IHS and Tribe an opportunity to review 
638 construction process, assign team members and discuss authorities, review PSD,/POR, jointly scope the 
project, review, all plans, specifications, funding, develop  timelines,  review process, etc.,  
 
Accomplished Date:  ________________________ 
6.  Secretarial Revisions to Plans, Designs, Cost Estimates  (as identified in Joint Scoping Session), 
Accomplished Date, if applicable:  __________________ 
7.  Negotiation Session(s) * Goal:  to develop a mutually acceptable proposal  

Accomplished Date:  _____________ Negotiation Memorandum Date:  _________________
8.  ADR.  _______yes, file documented?  _______N/A  At the request of the Tribe, to resolve areas of 
disagreement prior to submission of proposal 
9.  Proposal Submission.   

  Date proposal received:  _________________________. 
  Proposal checklist completed (Required  

If the Tribe and IHS agree:  Proposal is approved & awarded within 30 days.   
If agreement is not reached, proposal is declined within 30 days (see 900.123) 
10.  Submitted By:  ________________________        Approved:  __________________________ 
                                  Project Officer                                                   Area Program Director 
The Project Officer completes blocks 1, 2, and 10 and forwards to the Contracting Officer.  Upon 
receipt the Contracting Officer will contact the Project Officer to schedule internal IHS meeting and 
Tribal pre-proposal conferences.   



Attachment #1 For IHS Internal Program Use Only 

Agenda:  Internal Planning Meeting 
Project Title:                                                               
DES PIN:                        
 
 
1.  Review P.L. 93-638, Subpart J, process, procedures for planning, design and construction, as 

necessary. 

2. Designate IHS Project Team Members and their roles and responsibilities:  

Team Member   Role & Responsibilities 

 
3. Assign team members for the following activities (Note, these activities may include 

participants not listed in 2 above) 

a. Negotiation 
b. Proposal Review 
c. Other Program 
d. Design Phase Reviews 

 

4. Define communication protocols (e.g., notification of planned meetings, participation in conference calls, 
copies of relevant correspondence, etc.) 

5.  

6.  Review Project (As desired by IHS to present to tribe) 

a. Identify contractible functions, PSD/POR/MOA and proposed approach and 
alternatives to discuss w/tribe. 

b. Identify functions retained by IHS  

 

7. Identify available information to be furnished to the Tribe and who will furnish: 
a. Construction drawings  
b. Maps 
c. Engineering reports 
d. Design reports  
e. Plans of requirements (POR/PSD)  
f. Budget Estimates or other cost estimates (only if available) 
g. Environmental assessments or environmental impact statements  
h. Archeological reports 
i. Studies  
j. P.L. 93-638 Information Package  

 
8. Discuss Timelines 

 
9. Discuss Service Unit Interests  



Attachment #1 For IHS Internal Program Use Only 

 
10. Discuss known Tribal Interests 
 
11. Discuss Area Director Interests and other Area Program Management Concerns. 
 
12. Develop draft pre-proposal conference agenda and IHS pre-negotiation objectives. 
 
13. Identify tribal participants in preproposal conference 
 
14. Status of land leases, ROWs, connection agreements, etc. 
 
15. NEPA 
 
16. Obtain copy of Tribe’s single agency audit to determine compliance with Subpart F 
 

 



Attachment #2  For IHS Internal Program Use Only 

IHS Pre-Proposal Scoping Mtg. Objectives 
Project Title:                                                               
DES PIN:                        
 
For each area of discussion, provide the objective as well as information that can be used to support 
the Area’s position in negotiations. 
 
1. Scope of Work, packaging, etc. 

2. Discuss Role of the IHS (900.131) 

3. Discuss Role of the Tribe (900.130) 

4. Discuss Funding Sources (IHS & Other), contingency, budget requirements of the tribe based 
on (900.127) or special appropriation requirements) or desired structuring by IHS. 

5. Recommended Contract Type:  Fixed Price or Cost Reimbursement  (900.116) 

6. List applicable health and safety standards:  (900.125 (a)(2)) 

7. List applicable building codes or standards:  (900.125 (a)(3)) 

8. Recommended contract period of performance by major category of work:  (900.125 (a)(7)) 

9. Materials and workmanship:  (900.125 (a)(9)) 

10. List Inspection and testing:  (900.125 (a)(10)) 

11. Discuss NEPA requirements and final approval:   

12. Recommended Payment schedule:  (900.125 (b)(5) and 900.132) 

13. Reporting:  Progress, financial, and final (900.130 (c)(7)) 

14. Reviews (Design 900.131 (b)(5) Shop drawings (900.131 (b)(8)) Master Plan required? 
Concepts – IHS review only 
Schematics – IHS review and approval 
Design Development – IHS review only 
Final Construction Documents – IHS review and approval 
On-site monitoring visits  (900.131 (b)(9)) 
Fire Sprinkler Systems 

15. Disposition of real and personal property: 
(Tribe automatically takes title to all real and personal property unless stated otherwise in their proposal) Discuss 
real property, personal property and equipment, land leases, transfer dates, etc.   Also discuss impact of joint 
funding ownership and lease back of facility to IHS where tribe takes title and IHS must lease facility for IHS 
operated programs.  Title and status of land leases, ROW, connection agreements, etc.) 

16. Recommended FAR Clauses for Inclusion: (900.115 (b)) 

17. Project Leadership Team 

 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Preproposal Conference 
 
Dear __: 
 
This is to confirm that the preproposal conference is scheduled for insert date and time at insert 
location. 
 
The intent of this pre-proposal conference is to provide the tribe with all available information 
and develop a proposed timetable for developing a mutually agreeable proposal and contract.  
We propose the attached agenda. 
 
Please advise whether there is any additional information that the tribe would like to have 
presented to them by IHS at the pre-proposal conference.  I may be reached at insert phone 
number. 
 

Sincerely, 
 
 
 
___, Contracting Officer  
Insert Area Area Indian Health Service 

 
cc: 
 



______________ Tribe and the Indian Heath Service 
PRE-PROPOSAL CONFERENCE AGENDA 

P.L. 93-638, TITLE I, SUBPART J- CONTRACT 
___Date___ 

 
 

1. INTRODUCTION 
• Purpose of Meeting    IHS Contracting Officer 
• Introduction of Meeting Participants  Attendees 

 
2. PROJECT REVIEW BY ACTIVITY   IHS Project Manager   

• _______________   
• _______________ 
 

3. PROJECT FUNDING     IHS Project Manager 
• Congressional Project Funding Plan    
• Project Fund Allocation    
 

4. P.L. 93-638, CONSTRUCTION CONTRACTING  IHS Contracting Officer 
• Joint Scoping Proposal Development  

-Proposal Requirements 
-Title to Facility 
 

5. NECESSARY TRIBAL COUNCIL DECISIONS  IHS Contracting Officer   
• Proceed with ‘638 contract (yes or no)? 

-If yes, which project activities? 
-If yes, what contract type (fixed price or cost-reimbursement)? 
-If yes, identify tribal personnel (authority to negotiate, manage, etc.) 
-If no, provide written notice. 

• Tribe to take title to facilities? 
• Tribe’s ability to meet Subpart F 
 

6. DEVELOP MILESTONE SCHEDULE    Attendees 
• Action Items, assignment, dates 



Self-Determination Construction Contract 
By and between the 

Tribe or Tribal Organization 
And the 

United States Department of Health and Human Services 
Indian Health Service 

Contract No. ____________ 
 

(6) Property.- No property will be transferred to the Tribe for administration of this 
project. 
 
Title to Equipment/personal property acquired for the purpose of managing the overall 
construction project shall vest with the Tribe. 
 
The Federal Government shall own the facilities constructed under the project.  Title to 
real property including fixed equipment and capital improvements within the site 
boundaries shall vest in the Federal Government. 
 
The Tribe shall complete three forms (see attached blank forms) each at the following 
three separate phases of construction: 

i) Initial-within 30 days of construction contract award. 
ii) Interim-within 30 days of beneficial occupancy. 
iii) Final-when all work has been accepted by the IHS and this contract is closed 

(note that the final shall be submitted as part of the Tribe’s final close-out 
report). 

 
These forms will be used by Government project managers to develop real property 
reports which are required to “capitalize” new facilities.  The forms and required 
information includes: 
 

1) Contracts Breakdown worksheet.  The information to be provided by the Tribe 
includes the first four columns: 
a) contract number 
b) modification number 
c) brief description of general purpose of contract 
d) total cost of contract/subcontract 

 
2) Progress Payment Distribution by Contract worksheet.  All required 

information shall be provided by the Tribe. 
 

3) Real Property Report.  All required (indicated by boxed cells) and applicable 
information shall be provided by the Tribe.  That information which is not 
applicable shall be annotated as such. 



Contracts Breakdown
Replacement Facility-Sisseton Health Center

Breakout all contracts awarded under this project including contract modifications, equipment purchase contracts, and other procurement (expensed) items:

1 2 3 4 5 6 7 8 9

Contract No. Mod No.
Date of Award

Purpose Total Cost Common Cost
Cost Capitalized in 

RPI Object Class

Cost NOT 
Capitalized in 

RPI

PLANNING
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            

DESIGN
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            

PRINTING
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            



1 2 3 4 5 6 7 8 9

Contract No. Mod No.
Date of Award

Purpose Total Cost Common Cost
Cost Capitalized in 

RPI Object Class

Cost NOT 
Capitalized in 

RPI

CONSTRUCTION
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            

CCA
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            

AS BUILT
-$                 -$               -$                 -$            
-$                 -$               -$                 -$            

TOTALS: -$                 -$               -$                 -$            



Progress Payment Distribution by Contract
Replacement Facility-Sisseton Health Center

1 2 3 4
Contract No. Voucher No. Voucher Date (1034) Total Payment

TOTAL -$                      



REAL PROPERTY REPORT Date:
Replacement Facility-Sisseton Health Center

Unit
Description Value Unit Description Amount

.

3. Common Costs
a. Feasibility Study
b. Site Selection/Evaluation  
c. Tribal Design/Construction Admin (P.L. 93-638)
d. Design
e. Construction Contract Administration Services (CCAS)
f. Construction Contract Inspection Services (if separate from 3.e)
g. TERO
h. Interest
i. Permit Fees
j. Taxes
k. Printing
l. Claims and Legal Consultants Fees

m. Owner's Representative
n. Liquidated Damages

Total Common Costs

4. Land
a. Landrights
b. Site acquisition

Total Land

5. Land Improvement
a. Environmental remediation (land)
b. Demolition (off site)
c. Disposal of Old Structure (off site of new)

Total Land Improvement

6. Buildings:

Building (number & description)
Building
Share of common cost
Total Building (number & description)

Building (number & description)
Building
Share of common cost
Total Building (number & description)

TOTAL ALL BUILDINGS
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REAL PROPERTY REPORT Date:
Replacement Facility-Sisseton Health Center

Unit
Description Value Unit Description Amount

.

7. Other Structures
a. Site items:

(1) Retaining walls (not attached to bldg) (Size) m
Share of common cost
Total Retaining Walls

(2) Walls (not attached to bldg) (Size) m
Share of common cost
Total Walls

(3) Parking Lots ( inc. adjacent curbs & gutters)
(area, pavement type)  

Share of common cost
Total Parking Lots

(4) Sidewalks & Unattached Covered Walkways
(type and area)

Share of common cost
Total Sidewalks & Unattached Covered Walkways

(5) Heliports/Helipads (thickness and area)
Also provide description of navigational aids
furnished and identify if facility is all-weather, etc.
Share of common cost
Total Heliports/Helipads

(6) Roads & Bridges (including adjacent curbs & gutters)
(describe type and size)
(describe type and size)

Sub-Total
Share of common cost
Total Roads & Bridges

(7) All Others (landscaping, irrigation, fitness trails, fences, & recreation areas)
(describe type and size)
(describe type and size)

Sub-Total
Share of common cost
Total All Others
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REAL PROPERTY REPORT Date:
Replacement Facility-Sisseton Health Center

Unit
Description Value Unit Description Amount

.

b. Service (utilities) owned and maintained by IHS; either off site or on site & serving
more than one building:

(1) Water System (including distribution, storage, and fire)
Size:      (list all sizes)
Length (approx)      (total all piping)
Cost
Share of common costs
Total Water System

(2) Sanitary Sewer
Size      (list all sizes)
Length      (total all piping)
Cost
Share of common cost
Total Sanitary Sewer

(3) Storm Sewer
Size      (list all sizes)
Length      (total all piping)
Cost
Share of common cost
Total Storm Sewer

(4) Electrical System:
(a) Distribution

Type
Length
Cost

(b) Street Lighting:
Quantity
Costs

Sub-Total
Share of common costs
Total Electrical System
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REAL PROPERTY REPORT Date:
Replacement Facility-Sisseton Health Center

Unit
Description Value Unit Description Amount

.

(5) Communication:

(a) Telephone
Distribution (on-site) (length)
Cost

(b) Television
Satellite (description and size)
Towers (description and size)
Distribution Cable (on-site) (length)
Costs

(c) Radio Towers
Cost

Sub-Total
Share of common costs
Total Communications

(6) Fuels (type)
Size
Length
Cost

Sub-Total
Share of common costs
Total Fuels

8. Major Renovations
Separately identify each building affected

Quantity
Size (if area is added)
Sub-Total
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REAL PROPERTY REPORT Date:
Replacement Facility-Sisseton Health Center

Unit
Description Value Unit Description Amount

.

If portions of building(s) were removed to accomodate new equipment or
additional space, estimate area and value of existing building that
was removed:

Sub-Total

Costs
Share of common costs
Total Major Renovations

TOTAL OTHER STRUCTURES

9. Summary of Contract/Project Costs

Total Land
Total Land Improvements
Total All Buildings
Total Other Structures

TOTAL COSTS FOR RPI CAPITALIZATION

Total Expensed Items
Total Personal Property/Equipment

GRAND TOTAL (should match total Contract/Project cost)
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REAL PROPERTY REPORT Date:
Replacement Facility-Sisseton Health Center

Unit
Description Value Unit Description Amount

.

BackCheck Reports
Calculation for Distribution of Common Costs

Pre- 
Common 

Cost 
Amount

Percentage of 
Total

Share of 
Common Costs

Total Common Costs (rounded): $0
6 Building A 0 #DIV/0! #DIV/0!
6 Building B 0 #DIV/0! #DIV/0!
7a1 Retaining Walls 0 #DIV/0! #DIV/0!
7a2 Walls 0 #DIV/0! #DIV/0!
7a3 Parking Lots 0 #DIV/0! #DIV/0!
7a4 Sidewalks 0 #DIV/0! #DIV/0!
7a5 Helipads 0 #DIV/0! #DIV/0!
7a6 Roads and Bridges 0 #DIV/0! #DIV/0!
7a7 All Others 0 #DIV/0! #DIV/0!
7b1 Water System 0 #DIV/0! #DIV/0!
7b2 Sanitary Sewer 0 #DIV/0! #DIV/0!
7b3 Storm Sewer 0 #DIV/0! #DIV/0!
7b4 Electrical System 0 #DIV/0! #DIV/0!
7b5 Communication 0 #DIV/0! #DIV/0!
7b6 Fuels 0 #DIV/0! #DIV/0!
8 Renovations 0 #DIV/0! #DIV/0!

TOTAL: 0 #DIV/0! #DIV/0!

Calculation Back Check (all rounded to nearest $100):
Common Costs: 0
Land: 0
Land Improvement: 0
Buildings and Other Structures w/o CC's: 0

Subtotal 0
Total Costs for RPI Capitalization 0

Difference 0
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Attachment __ 
Note:  The purpose of this form is to encourage agreement how communications are conducted.  The protocol is based on 
tribal decisions based on their internal structure as well as IHS and should be edited based on the specific contract and 
agreed to in joint scoping meetings.  Delete this note when preparing final proposal documents. 

 
SAMPLE 

 
Title I, Subpart J - Construction Contract Communication Protocols 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
 

 
Indian Health Service 
Engineering Services Memorandum 

2201 Sixth Avenue M/S RX-24 
Seattle, WA 98121-2500 

Phone (206) 615-2454 
Fax (206) 615-2466 

  
Date  Date 

From  Senior Contract ing Off icer 
 Div is ion of  Engineer ing Services-Seatt le 

Subject  Use of Metric on the _______Project 

To  Project  Off icer

Issue 

The Tribe, in their letter dated ___ and by Resolution No. _______ has notified IHS of their intent to 
assume ownership of the future replacement project description that are to be built on federal trust land in 
City, State.  In these documents the tribe also conveyed the tribe’s agreement to enter into a nominal 40-
year lease of the facilities, which will benefit tribe in collecting third party reimbursements while conducting 
the Indian Health Service (IHS) funded health care programs.  The tribe has requested that the construction 
documents for these facilities be designed in English units to support potential force account construction 
by tribe. 
 
Background 

Tribe operates the IHS funded programs at the clinic under a P.L. ____________________Funding 
Agreement. 

Tribe intends to complete the construction of the clinic and staff quarters under a P.L. 93-638 Construction 
Contract with IHS.  The tribe has expressed the following reasons that it is in their best interest not to use 
Metric: 

1) As a tribal organization, tribe is more familiar and comfortable with English units.  The tribe 
plans to use force account to complete the construction. 

2) Tribe believes that design fees will be lower if the deliverables are in English units. 

3) Project construction costs should be lower. 

4) Tribe will own and operate the facility under P.L. 93-638. 

5) The facility will be built on trust land. 

 
Section 105 of Pub. L. 93-638 as amended 
 
Applicability of Federal contracting laws and regulations. 
 
(a)(1) Notwithstanding any other provision of law, subject to paragraph (3), the contracts and cooperative 
agreements entered into with tribal organizations pursuant to section 102[25 USC §450F] shall not be 
subject to Federal contracting or cooperative agreement laws (including any regulations), except to the 
extent that such laws expressly apply to Indian tribes. 
 
(a)(3)(C)(i) Except as provided in subparagraph (B), no Federal law listed in clause (II) or any other 
provision of Federal law (including an Executive order) relating to acquisition by the Federal Government 
shall apply to a construction contract that a tribe or tribal organization enters into under this Act, unless 
expressly provided in such law. 
 



Page 2 – Metric, Project Title 

Federal Requirements for Metric: 

Executive Order 12770, dated July 25, 1991: 

Ordered the Secretary of Commerce (SOC) to direct and coordinate efforts by Federal departments and 
agencies to implement Government metric usage in accordance with section 3 of the Metric Conversion Act 
(15 U.S.C. 205b), as amended by Section 5164(b) of the Trade and Competitiveness Act. 

Consistent with this mission was a directive stating that the head of each executive department and agency 
shall: 

(a) use, to the extent economically feasible by September 30, 1992, or by such other date or dates 
established by the department or agency in consultation with the SOC, the metric system of 
measurement in Federal Government procurements, grants, and other business-related 
activities.  Other business-related activities include all use of measurement units in agency 
programs and functions related to trade, industry, and commerce. 

(1) Metric usage shall not be required to the extent that such use is impractical or is 
likely to cause significant inefficiencies or loss of markets to US Firms. 

(2) Heads of departments and agencies shall establish an effective process for policy-level 
and program-level review of proposed exceptions to metric usage.  Appropriate 
information about exceptions granted shall be included in the agency annual report 
along with recommendations for actions to enable future metric usage. 

 
Federal Acquisition Regulations (FAR): 
 
FAR 7.103 Agency-head responsibilities.
 
The agency head or a designee shall prescribe procedures for- 
 
(m) Ensuring that agency planners include use of the metric system of measurement in proposed 
acquisitions in accordance with 15 U.S.C. 205b (see 11.002(b)) and agency metric plans and guidelines. 
 
FAR 11.002 Policy 
 
(b) The Metric Conversion Act of 1975, as amended by the Omnibus Trade and Competitiveness Act of 
1988 (15 U.S.C. 205a, et seq.) designates the metric system of measurement as the preferred system of 
weights and measures for the United States trade and commerce, and it requires that each agency use the 
metric system of measurement in its acquisition, except to the extent that such use is impracticable or 
is likely to cause significant inefficiencies or loss of markets to United States firms.  Requiring activities 
are responsible for establishing guidance implementing this policy in formulating their requirements for 
acquisitions. 
 
15 U.S.C. 205b. Declaration of policy: 
 
It is therefore the declared policy of the United States – 
 

• (1) to designate the metric system of measurement as the preferred system of weights and 
measures for United States trade and commerce; 

• (2) to require that each Federal agency, by a date certain and to the extent economically feasible 
by the end of the fiscal year 1992, use the metric system of measurement in its procurements, 
grants, and other business-related activities, except to the extent that such use is impractical or 
is likely to cause significant inefficiencies or loss of markets to United states firms, such as when 
foreign competitors are producing competing products in non-metric units 

• (3) to seek ways to increase understanding of the metric system of measurement through 
educational information and guidance and in Government publications; and  

• (4) to permit the use of traditional systems of weights and measures in non-business activities. 
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15 U.S.C. 205c. Definitions: 
 
As used in this subchapter, the term – 
 

• (9)  “Federal facility: means any public building (as defined under section 612 of title 40 and shall 
include any Federal building or construction project … but does not include…(G)(ii) any 
construction project or building owned or controlled by a State government, local government, 
Indian tribe, or any private entity. 

 
Section 612 of title 40: 
 
Sec. 612 Definitions 
 
As used in this chapter – 
 

• (1) The term “public building” means any building, whether for single or multi-tenant 
occupancy, its grounds, approaches, and appurtenances, which is generally suitable for 
office or storage space or both for the use of one or more Federal agencies or mixed 
ownership corporations, and shall include. …but shall not include any such buildings and 
construction projects…(C) on Indian and native Eskimo properties held in trust by the 
United States. 

 
15 U.S.C. 205l.  Implementation in acquisition of construction services and materials for Federal 
facilities. 
 

(a) In general 
 
Construction services and material for Federal facilities shall be procured in accordance with the 
policies and procedures set forth in chapter 137 of title 10, section 2377 of title 10, title III of the Federal 
Property and Administrative Services Act of 1949 (41 U.S.C. 251 et seq.), and section 205b(2) of this 
title.  Determination of a design method shall be based upon preliminary market research as required 
under section 2377 (c) of title 10 and section 314B(c) of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 264b (c)).  If the requirements of this subchapter conflict with the 
provisions of section 2377 of title 10 or section 314B of the Federal Property and Administrative 
Services Act of 1949, then the provisions of 2377 or 314B shall take precedence. 
 

HHS Chapter 8-25, General Administration Manual, HHS Transmittal 93.01 (04/22/93) 
 
8-25-40 POLICY: It is the policy of the Department to support Federal transition to the metric system and to 
use the metric system of measurement in all procurements, grants, and other business related activities 
unless such use is impracticable or is likely to cause significant inefficiencies or loss of markets to United 
States firms. 
 
8-25-60 ACQUISITION GUIDELINES: 

  
A.  Basic Requirements: 
 1. The metric system of measurement, or a dual system stating both metric…will be used in all 

procurements where measurements are required, including …specifications, and standards, 
unless one of the exceptions provided for in Section 8-25-90 is applicable. 

   
C.  Responsibilities of Contracting Officers 

 
 1. The Contracting Officer is responsible for ensuring that metric measurements are used 

throughout the acquisition process, including all solicitation and contract documents.  If metric 
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measurement is not used, the Contracting Officer must ensure that the file contains appropriate 
justification. 

 
 2. As a part of the file documentation process, the Contracting must review the requesting office’s 

decision regarding metric use and determine if any exceptions to metric use meet the 
requirements of this chapter.  

 
8-25-90 EXCEPTIONS 

 
A. Exceptions to the use of the metric system in procurement, grants, and other business related 

activities are permitted only to the extent that such use is impracticable or is likely to cause 
significant inefficiencies or loss of markets to United States firms. 

 
B. Exceptions to the HHS Metric Program, other than those stated above require the approval of the 

Assistant Secretary for Management and Budget. 
 

Technical Handbook for the Office of Environmental Health and Engineering, Volume III – Health 
Care Facilities Design and Construction.  Chapter 21-8 Metrication. (9/30/96) 
 
The purpose of this chapter provides guidelines and procedures for implementing the metric system in IHS 
health care facilities and quarter’s projects.   
 
21-8.2 A.  Prescribes implementation effective October 1, 1993, stating that all IHS health care facilities 
planning, design, construction, and leasing activities shall be accomplished using metric system (SI), 
including all maintenance and improvement projects, all “federally-assisted” construction projects, and 
quarters projects.  Metric measurements must be used exclusively. 
 
21-8.2 B in part prescribes: 
 
The Engineering Services and Area offices should: 
 

(1) Use metric in all IHS health care facilities guidance documents, reports, policies, program 
announcement, regulations, etc., as they are revised or new issuances are generated. 

(2) Ensure that all activities related to health care facilities use the metric system. 
 
21-8.3 prescribes that exceptions to the usage of metric system require the approval of the Director, Indian 
Health Service. 
 

Discussion 

Tribe requests that the IHS use English units rather than metric measurements in its design for the 
construction of new facilities because tribe construction costs will be lower and believes that the design 
fees will be lower if the deliverables are in English measurements. The grant funding to the Commission is 
silent regarding the applicability of metric measurements.  Based upon a review of the applicable federal 
statutes (including the Metric Conversion Act), Executive Order 12770, and Federal Acquisition 
Regulations, the metric system is the preferred system of measurement for this type of construction project. 
 However, these authorities also carve out an exception for the use of metric measurements when its 
application is impractical or is likely to cause significant inefficiencies.  See 15 U.S.C. Sections 205(b)(2); 
FAR 11.002(b); HHS Chapter 8-25, GAM, 8-25-40.  Further, the Metric Conversion Act excludes the 
construction of a federal facility, which will be built on federal trust land and managed by an Indian Tribe, 
from being subject to the requirements of the Act.  See 15 U.S.C. Section 205(c)(9).  The site for the tribe 
construction project is on________ Indian Reservation, and thereby not subject to the Metric Conversion 
Act.  Executive Order 12770 was issued in accordance with, and to implement, the Metric Conversion Act 
for executive agencies.  Therefore, the exceptions stated in the Act are encompassed by the Executive 
Order.  The tribe’s request that the IHS use English measurements fulfills the exception stated in the 
statutory and regulatory authorities because it avoids significant inefficiencies in the design and 
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construction of the new facilities that would otherwise be incurred by the tribe if the IHS utilized metric 
measurements for the designs.  Moreover, because the construction site is on a reservation and the facility 
will be managed by a tribal organization, the project is not subject to the requirements of the Metric 
Conversion Act.  
 
The DHHS GAM 8-25-90 is consistent with the statutory and regulatory authorities explained in the 
paragraph above because, while setting forth a policy preference for the use of the metric system in all 
procurements and grants, it also allows for an exception to this policy when the use of metric 
measurements is impracticable or likely to cause significant inefficiencies. 
 
The Technical Handbook is in accord with the policy to use metric measurements but fails to acknowledge 
the exceptions set forth in the statute, regulations and the DHHS - GAM.  However, the Technical 
Handbook is a guideline on engineering topics dealing with specific DFM or DFPC program functions.  It is 
not an agency policy and may be disregarded when its dictates conflict with the language of a federal 
statute or regulation. 

Decision 

This memorandum shall serve to document the contract file and the decision to not require the use of 
Metric in IHS design contract for the health center and staff quarters. This document will also serve to 
document the ‘638 construction contract file once the construction is funded.  

It is my determination that the law expressly exempts the use of metric on the subject design contract as 
the facility will be owned by tribe and the construction project will be built on Indian properties held in trust.  
Therefore, an exception to the use of metric as required by GAM and the IHS handbook is not required. 

 

 

 Typed Name of Contracting Officer 

 

 

Concur: __________________________ 

 Typed Name 
 Assistant Regional Counsel 
 Office of General Counsel – Region __ 

 



P.L. 93-638 Subpart J 
Contract Proposal Review Checklist 

 
 

Contract No. DES PIN:                    Area:  
Project Title: IHS Project No.:  
EIN Number: Tribe’s Designated Official:  
IHS Official (Contractual Matters): IHS Official (Technical Matters):  

 
 1. Full name, address and telephone of Tribe or Tribal Organization (900.125) 

 2. Use of licensed and qualified architects (900.125(a)(1)). 

 3. Applicable health and safety standards (900.125(a)(2). 

 4. Adherence to applicable federal, state, local or tribal building codes and engineering 
standards (900.125(a)(3)). 

 5. Structural integrity (900.125(a)(4)). 

 6. Accountability of funds (900.125(a)(5)) and Subpart F. 

 7. Accountability of funds (900.125(a)(5)) and Subpart F. 

 8. Adequate competition for subcontracting under tribal or other applicable law 
(900.125(a)(7). 

 9. Commencement performance, and completion of the contract (900.125(a)(7)). 

 10. Adherence to project plans and specifications, including any applicable federal 
construction guidelines and manuals and the Secretary shall accept tribal proposals for 
alternatives which are consistent with or exceed federal guidelines or manuals applicable 
to construction programs (900.125(a)(8)). 

 11. The use of proper materials and workmanship (900.125(a)(9)). 

 12. Necessary inspection and testing (900.125(a)(10)). 

 13. A process for changes, modifications, stop work and termination of the work when 
warranted (900.125(a)(11)). 

 14.a) Design statement:  “Construction documents produced in accordance with the POR 
and/or scope of work” and the POR/scope of work is attached to proposal (900.125(b)(1)). 

 14b) Construction statement:  “The facility will be built in accordance with the construction 
documents produced as part of design activities.  The project documents, including plans 
and specifications, are hereby incorporated into this contract through this reference 
(900.125(b)(2)).
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 15. Proposed methods to accommodate the responsibilities of the Tribe provided in 100.130 
and minimum staff qualifications proposed by the Tribe (900.125(b)(4)). 

• Concepts (C)  
• C 21-day review by Government 
• Schematics (S) 
• S 21-day review and approval by Government 
• Design Development (DD) 
• DD 21-day review by Government 
• Final Construction Documents (FCD) 
• FCD 21-day review and approval by Government 

 
 16. A contract budget as described in 900.127 (900.125(b)(5)). 

 17. A payment schedule as described in 900.132 (900.125(b)(7)). 

 18. A statement indicating whether or not the Tribe or Tribal organization has a CMS 
contract related to this project (900.125(b)(8)). 

 19. Current authorizing resolutions from all tribes benefiting from the contract proposal 
(900.125(b)(9) and 900.111). 

 20. Federal responsibility other than 900.131 requested by the tribe (900.125(b)(10)). 

 21. List of assurances (900.125(b)(11)). 

 22. List of FAR clauses for incorporation (900.115(b)(1)).  

 23. Identification of party responsible for obtaining Clean Water Act permits.  

 

Comments and other matters requiring follow up. 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

________________________________________________________________________________ 

 

Reviewed by: _________________________________ Date: _______________________ 



 
TITLE I  PL 93-638   SUBPART J   CONSTRUCTION CONTRACT FILE 

  
A. Project / Contract Planning 

 
 File  

Tab  
_ Other  

 
DESCRIPTION 

 
1 

 
 

 
Notification of Funds to Tribe by Area 900.120 

Area Director Acknowledgment Letter 

 
2 

 
 

 
PJD,  POR,  PSD,  MOA 
Program Justification Document, Program of 
Requirements, Project Summary Document OR MOA 
and subsequent amendments.   900.113(g) 

 
3 

 
 

 
Letter of Intent 900.122 (a) 

 
4 

 
 

 
Transmittal of Information:  900.120(a)  
 a. Plans  

b. Specifications 
c. Engineering Reports 
d. Government Cost Estimates 
e. PL 93-638  T.A. Guide 
f. Other Information 

 
5 

 
 NEPA 

 
6 

 
 LAND LEASE AND EASEMENTS 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 
 

 
A PROJECT / CONTRACT A 

PLANNING  
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B. Pre-Contract / Negotiation Phase 

 
 File  

Tab  
_ Other  

 
DESCRIPTION 

 
1 

 
 

 
Tribe’s Draft Proposal(s), if applicable  

 
2 

 
 

 
IHS Proposal Evaluations, if applicable 

 
3 

 
 

 
Secretarial Revisions to Plans, Designs, Cost 
Estimates, if applicable (900.122)(b)(3). 

 
4 

 
 Documentation relating to: 

 Preproposal Conference 
 Technical Assistance 900.122(b)(1) 
 Joint Scoping Sessions 900.122(b)(2) 
 Negotiation Sessions 900.122(b)(4) 

 
5 

 
 

 
Alternative Dispute Resolution Documents, if 
applicable 

 
 

 
 

 
 

 
 

 
  

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 
 
 
 

B PRE-CONTRACT   B 
 NEGOTIATION PHASE 
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C. Final Proposal / Award Phase 

 
 File or 

 
Tab 

 
N/A 

 
DESCRIPTION 

 
1 

 
 

 
Declination information, if applicable 

Approval for Declination from HQ ISDLT ISDM 92-3  
Proposal Declination Letter 900.123(a) 
Documentation of TA on Declination 900.123(b)(2) 

 
2 

 Evidence the Contracting Entity meets minimum 
requirements of 25 CFR Part 900 Subpart F including: 
 Organization Management Systems 
 Financial Management Systems 
 Procurement Management Systems 
 Property Management Systems 

 
3 

 
 Funding Document for Award (393) 

4 

 
Contract/Final Approved Proposal, including: 
 

 Resolution of Contracting Tribe 
 Resolution of Tribes Benefiting 
 Advance Payment Schedule 
 EFT Information 
 Other contract attachments 

5  Modifications 

   

   
 
 

 
C      FINAL PROPOSAL   C 
 AWARD PHASE    
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D. Post Award  

 
 File 

 
Tab 

 
_ Other  

 
DESCRIPTION 

 
1 

 
 Financial Reports 

a. Contract Balance Sheet 
b. Tribe’s Quarterly Financial Reports (SF 269) 
c. SF 1034s 
d. CCR of EFT Form 

2 
 Reports: 

a. Tribe’s Quarterly Progress Reports 
b. IHS PO/PM Monitoring Reports 

3 

 Submittals: 
a. NEPA 
b. Planning Documents 
c. Concepts (IHS Comments) 
d. Schematics (IHS Comment and Approval) 
e. Design Development (IHS Comments) 
f. Final Construction Documents (IHS 

Comments and Approval) 
g. Other submittals as negotiated 
 

   

   

   

   

   

 
 
 
 
 
 

D    POST AWARD   D 
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E.  Correspondence 

 
 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 
 
 
 
 
 

E    CONTRACT            E 
CORRESPONDENCE 
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F.  Contract Close-Out  

 
 File 

 
Tab 

 
_ Other  

 
DESCRIPTION 

 
1 

 
 

 
Final Financial Report (SF 269-A) 

 
2 

 
 

 
Single Agency Audit (Cost-Reimbursement) 

 
3 

 
 

 
Release of Claims 

 
4 

 
 

 
Final Contract Financial Reconciliation: 
Obligations and Mods less expenditures, Advance 
Payments less expenditures, and adjustments to 
payments if necessary 

 
5 

 
 

 
De-Obligation of Funds, if applicable 

 
6 

 
 

 
a.  Project Officer Final Inspection & 

Recommendation for Acceptance (if applicable) 
b.  Final Acceptance and Close-Out  

Memorandum to the file, from CO 
 

7 
 
 

 
Warranty 

 
8 

 
 

 
Disposition of Property (Final Inventory by Tribe  
transferred to the Govt.), if applicable 

9  
 IHS Internal Contract Close-Out Checklist 

 
 
 
 
 
 
 
 
 
 

F CONTRACT CLOSE-OUT F 
 

 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) – Contract No.  

Contract Award 
 
Dear __: 
 
Enclosed for the Tribe’s records is a copy of the signed contract effective insert date.  All documents 
pertaining to the subject contract should cite the contract number shown above. 
 
Also enclosed is a copy of an advance payment authorization which authorizes payment in the 
amount of $____ to be made. 
 
Contract correspondence, quarterly reports, change proposals, relating to this contract must be 
directed to the undersigned, address as shown on the heading of this letter.   
 
Shop drawings and construction schedules should be submitted directly to the designated official for 
technical matters at the address shown in the contract. 
 
We look forward to the tribe’s successful completion of this project. 
 

Sincerely, 
 
 
 
___, Contracting Officer  
Insert Area Area Indian Health Service 

 
cc: 
 



 

 Contract No. ___________ 1 

SAMPLE 
 
 

Self-Determination Construction Contr

 

 by and between the 
 

______Insert Tribal Name_______ 
and the  

United States Department of Health and Huma
 Indian Health Service 

Contract Number:  ________________
 
(a) Authority and Purpose.- 
 
 (1) Authority.- This agreement, denoted a Self-Determination C
entered into by the Secretary of the Department of Health and Human S
(hereafter “Secretary”), for and on behalf of the United States, and the t
recognized Indian Tribe (hereafter “Tribe”), pursuant to Title I of the In
Education Assistance Act (hereafter “ISDEAA”) (25 U.S.C. 450 et seq.
Part 900, Subpart J.  The applicable construction provisions of Title I of
seq.) and its implementing regulations at 25 C.F.R Part 900, Subpart J, a
this Contract.  In accordance with 25 C.F.R. 900.115(c) provisions of th
liberally construed in favor of the contracting Tribe.   
 
 (2) Purpose. – In accordance with 25 C.F.R. 900.115(a) the self
contract is a government-to-government agreement that transfers contro
including administrative functions, to the Tribe to facilitate effective an
planning, conducting, and administering the construction project, and so
responsive to the true needs of the Indian community. 
 
This construction contract includes:  ________________describe major
phases__________________________________as defined in the Tribe
 
(b) Terms, Provisions, and Conditions.- 
 

(1) Funding. -  
 
Select One of the following and delete the remaining: 

 
Use for cost-re-imbursement contract for new facility construction where the Tribe is

he project is phased funded over more than one years worth of line it
The overall fair and reasonable price and not to exceed amount for the p
administrative shares pursuant to 25 U.S.C. 450j(m)(C) and 25 C.F.R. 9
$___________________.  Of this amount $_______________ will be o
funds for the project are appropriated and $__________________ is con
NOTE  – THIS IS ONLY A SAMPLE – TITLE
I CONTRACT/Proposal which if used will 
meet the minimum requirements of 
Subpart J.  CONTACT DES-S 
CONTRACTING OFFICER FOR MOST 
CURRENT PROGRAM SPECIFIC 
EXAMPLE.  Yellow Shaded Items must be 
edited in this document as appropriate to 
the specific project being contracted.
 
Insert Date 

act 
 

n Services, 

_         

ontract (hereafter “Contract”), is 
ervices, Indian Health Service 
ribal name, a federally 
dian Self-Determination and 
) as implemented by 25 C.F.R. 
 the ISDEAA (25 U.S.C. 450 et 
re incorporated by reference in 
is construction contract shall be 

-determination construction 
l of the construction project, 
d meaningful by the Tribe in 
 that the construction project is 

 
’s attached proposal. 

 taking IHS administrative shares and 
em appropriated funds: 
roject including IHS 
00.127 is 
bligated under the contract as 
tingency retained by the 
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Secretary.  Funds in the amount of $_________________are currently available and will be obligated 
under the contract per the following accounting and appropriation data.  (This does not include Phase I 
contingency retained in the amount of $___________________.) The Secretary’s obligation beyond the 
funds currently available is contingent upon the availability of appropriated funds by Congress 
specifically for the _______________________________________. 

 
or 

 
Use this funding paragraph for fully funded by IHS for cost reimbursement contracts 

The overall fair and reasonable price and not to exceed amount for the project including IHS 
administrative shares pursuant to 25 U.S.C. 450j(m)(C) and 25 C.F.R. 900.127 is 
$___________________The total dollar amount available for performance and completion of all work 
under this contract is __________, of which $_________is obligated under this contract and 
$___________ in contingency is retained by the Government. 900.127(e)(8) 

or 
 

Use this funding paragraph for fully funded by IHS for Fixed Price contracts 
The overall fair and reasonable price and not to exceed amount for the project including IHS 

administrative shares pursuant to 25 U.S.C. 450j(m)(C) and 25 C.F.R. 900.127 is 
$___________________.   

or 
Use for Fixed Price jointly funded by IHS and Tribe:  

 The total tribal and IHS cost of the project including planning, design, equipment, and 
construction is $_______.  Of the total project funding, the Indian Health Service contract award amount 
under this contract is $__________.  The _______ Indian _Tribe______ will fund $________ of the 
project.  The Tribe is responsible for successful completion of the work, utilizing the funds provided, as 
described in this contract including the contract documents, exhibits, and attachments (See also Part 120 
of the contract proposal).  (Note, the Tribe does not have to deposit the funds with the IHS.  By signing the 
contract, the Tribe is bound to fund the amount above.  The Tribe or recipients share of outlays are recorded on 
the financial report in block 10c.  Delete this note on final document). 
 

Delete or insert for tribally operated facilities where staffing packages are not funded by IHS: 
The _______ Indian Tribe acknowledges that the Indian Health Service will not provide 

additional funding for staffing and/or programs to operate the Tribe’s P.L. 93-638 health services 
contract/compact with the IHS beyond the current level of funding identified in the Tribe’s P.L. 93-638 
health services contract/compact.  The __________Tribe continues to be eligible for any future program 
increases as provided by law. 
 
IHS Accounting and Appropriation Data: 
____________________________________________________________________________________ 
____________________________________________________________________________________ 
  
Tribe name Tax I.D. Number:___________________ 

  
The following savings provision, applies to cost re-imbursement only -Delete if contract is fixed price. 
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(2) Savings.-In accordance with 25 U.S.C. 450e-2, beginning in fiscal year 1998 and thereafter, 
where the actual costs of construction projects under self determination contracts, compacts, or grants, 
pursuant to Public Laws 93-638, 103-413, or 100-297, are less than the estimated costs thereof, use of 
the resulting excess funds shall be determined by the appropriate Secretary after consultation with 
Tribe(s). 
 
 (3) Payment. – Payments will be made according to the advance payment schedule negotiated 
between the parties in attachment ____.  In accordance with 25 C.F.R. 900.132(d), upon award of the 
contract, the Secretary shall transfer the amount of the first allocation to the Indian Tribe within 21 days 
after the date of contract award.  The second allocation shall be made not later than 7 days before the 
end of the first allocation period.  Pursuant to 25 C.F.R. 900.132(e) Not later than 7 days before the end 
of each subsequent allocation period after the second allocation, the Secretary shall transfer to the Indian 
Tribe or tribal organization the amount for the next allocation period, unless the Tribe is delinquent in 
submission of allocation period progress reports and financial reports or the Secretary takes action to 
suspend or terminate the contract in accordance with 25 C.F.R. 900.131(b)(11), 900131(b)(12) or 
900.131(b)(13).  
 
Subsequent modifications awarded under this contract will be paid in accordance with the terms of each 
specific modification. 
 
 (4) Type of Agreement.- This is a cost-reimbursable or fixed price ISDEAA Construction 
Contract. 
 
 (6) Conflicting Terms-Order of Precedence.- Any inconsistency in this contract or between 
this contract and the regulation shall be resolved by giving precedence in the following order: (a) The 
appropriation; (b) Public Law 93-638, as amended (ISDEAA); (c) the regulation; (d) this contract 
including subsequent modifications; (e) contract documents, exhibits, and attachments (other than the 
contract proposal); and (f) the contract proposal. 
  

(7) Property.- No property will be transferred to the Tribe for the administration of this project. 
 
Title to Equipment/Personal property acquired for the purpose of managing the overall project shall vest 
with the Tribe or Government? 
 

Select an appropriate real property statement: 
The Federal Government will own the federal facilities constructed under the project.  Title to real 
property including fixed equipment and capital improvements within the site boundaries shall vest in the 
Federal Government.  

or 
 
Title to real property and capital improvements within the site boundaries shall vest in the Federal 
Government.  This does not negate the Tribe’s right to assume title should the Tribe elect to do so under 
Title I or V of P.L. 93-638, as amended, to assume operation and ownership of the assets of the IHS.  

or 
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The United States will at no time during the construction, or after completion of the project, have any 
interest in, or title to any real or personal property acquired by tribe name as a part of this contract.   

 
If the Tribe takes title and the IHS operates the facility – Discuss responsibility for required lease to be 
completed prior to acceptance and occupancy by IHS. 
 
For Tribal Built on tribal Land, Government owned and IHS operated facilities discuss lease 
requirements which must occur prior to construction. 
 

(8) Disputes. - Disputes shall be governed by 25 C.F.R Part 900 subpart J, L or N, as applicable  
 

(9) IHS Designated Officials:  The Indian Health Service’s official to serve as a representative 
on matters of notices, proposed amendments to the contract, submission of reports, and other purposes 
of a contractual nature is:  _____name_________, Contracting Officer, insert 
address_____________________________________________________________________________
_____________, Telephone ______________, Fax_____________, e-mail: _________________.  For 
technical matters including submittal review and approval and on-site monitoring visits, the 
Government’s project officer is:  _____name_________,  address______________________, 
Telephone ___________, FAX ______________, and e-mail:  __________________________. 

 
(10) Attachments to Contract and Proposal 
  

(A) Approval of Contract- insert name Tribe Resolution No.________.  
(B) List of Assurances - 900.125 (c) 
(C)  List of FAR Clauses 
(D) Electronic Funds Transfer Form 
(E) Identify Final Construction Documents 
(F) Program of Requirements/PSD/MOA 
(G) Contract Budget and Phased Funding Plan 
(H) Advance Payment Schedule Based on Phased Funding Plan 
(I) Contract Schedule 
(J) A/E Design Guide 
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(11) Contract Signatures.- 
 
 
 

TRIBE NAME 
 
 

BY: __________________________________________________ 
Name of Authorized Tribal Signatory 
Title of Authorized Tribal Signatory 

 
UNITED STATES OF AMERICA 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 
INDIAN HEALTH SERVICE 

 
PROPOSAL APPROVAL 

 
 

BY: __________________________________   
Name of Area Director 
Director, Area Name 

 
 

CONTRACT AWARD 
 

 
BY: _________________________________________________ 

Name of Contracting Officer 
Contracting Officer 

Contracting Officer Location 
 

Date of Contract Award:______________________ 
 



 
Tribe Name-CONSTRUCTION CONTRACT PROPOSAL 

25 CFR 900.125 
 
Part A- PROGRAM STANDARDS 
 

Full name, address, and telephone number of Tribe:  (25 CFR 900.125(a)) 
 
The Tribe’s designated official for contractual purposes: 
 
 __________(Name)____________ 
Same Address as above 
Telephone:  
E-mail: 
 
The Tribe’s designated official for technical purposes: 
 
________(Name) 
Same address as above. 
Telephone: 
E-mail: 

 
(1) Licensed and qualified Architects 25 CFR 900.125 (a)(1) 
 

The Tribe will subcontract with or provide the services of licensed and qualified architects, 
engineers, and other consultants as needed to manage, inspect, and accomplish the construction 
contract work. 
 
Any modifications to the attached final construction drawings and specifications shall be 
stamped by a licensed engineer or licensed architect. 
 

(2) Applicable Health and Safety Standards 25 CFR 900.125(a)(2) 
 

The Occupational Safety and Health Act will apply to this contract.  The Tribe is solely 
responsible for monitoring the work to ensure compliance. 

 
(3) Adherence to applicable Federal, State, local, or tribal building codes and engineering 
 standards 25 CFR 900.125(a)(3) 

 
The Tribe agrees that all construction activities performed under this Contract will be completed 
in conformity with the applicable subsections, parts, provisions, or subdivisions of the codes and 
standards in effect at the time the contract is signed as listed herein. 
 
OEHE Programs should list per type of construction project contemplated. 
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For Facility construction project which require design per the IHS A/E design guide, list 
consisent with section III. General Design Requirement. 
 

(4) Structural Integrity 25CFR 900.125(a)(4) 
 
The Tribe agrees to have structural calculations and any required design effort to be performed 
by or under the direction of a licensed structural engineer.  The licensed structural engineer shall 
stamp all drawings and specifications requiring structural design. 
 

(5) Accountability of Funds 25 CFR 900.125(a)(5) 
 

In accordance with 25 CFR 900.130(c)(2), The Tribe shall administer and dispense funds 
provided through the contract in accordance with Subpart F, 25 CFR 900.42 through 900.45 and 
implement a property management system in accordance with subpart F, 25 CFR 900.51 through 
900.60. 

 
Note, the following applies to Cost-Reimbursement contracts only, delete if contract is fixed price: 
The Tribe will provide an annual single organization-wide audit as prescribed by the Single 
Audit Act of 1984, 31 USC. Section 7501 et seq., and will adhere to generally accepted 
accounting principles. The annual single audit is to be sent to: 

 
The Single Audit Clearinghouse 
1201 E. 10th St. 
Jeffersonville, IN  47132 

 
National External Audit Review Center 
Lucas Place, Room 514 
323 W. 8th St. 
Kansas City, MO  64105 
 
The Tribe may use funds under this contract to pay for allocable, allowable, and reasonable 
project costs within the limitation of costs.  OMB Circular A-87 applies to this contract. 

  
The Tribe agrees to submit quarterly financial reports on an SF-269A within forty-five (45) 
calendar days following the end of each quarter based on the Tribe’s financial fiscal year.  

 
(6) Competition 25 CFR 900.125(a)(6) 

 
The Tribe will select subcontractors using competitive procedures and tribal procurement policy. 
 
To the greatest extent feasible preferences and opportunities for training and employment in 
connection with the administration of the Contract shall be given to Indians, and preference in 
the award of subcontracts in connection with the administration of this Contract shall be given to 
Indians and to Indian-owned economic enterprises as defined in section 3 of the Indian Financing 
Act of 1974.  Notwithstanding the foregoing, the employment and contract preferences 
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ordinances adopted by the Tribe shall govern with respect to the performance of this Contract.  
25 USC §450e. (b)(c). 
 

7. Adherence to Project Plans and Specifications.   25 CFR 900.125(a) (8) 
 

The Tribe will adhere to the project final construction documents. 
 
8. The Use of Proper Materials and Workmanship 25 CFR 900.125(a) (9) 
 

The Tribe will use new materials and perform work in accordance with applicable codes as 
specified in the final construction documents. 

 
9. Inspections and Testing 25 CFR 900.125(a) (10) 

 
The Tribe will ensure all required testing is performed as required by the Final Construction 
Documents and reviewed by the A/E for the project.  The Tribe will assure that a qualified 
construction inspector performs the day-to-day inspection of work in progress for compliance 
with the final construction documents. 
 

10. Process for Changes, Modifications, Stop Work, and Termination of Work  
25 CFR 900.125(a) (11) 
 
Changes and Modifications:   
 Select which version for the final contract and delete the one not used 

Changes – option 1 very general and consistent with900.130(c)(5)  
Changes that require an increase to the negotiated contract budget or an increase in the 
negotiated performance period or are a significant departure from the final construction 
documents will be submitted to the IHS designated official for contractual matters for approval 
prior to the work being performed.   

 
A change request will list the following:  Justification for the change; description of the change; 
citation of contract section, specification and drawing section affected by the change; estimated 
cost of the change; additional time required as a result of the change, and signature of the person 
authorized to enter into change agreements for the Tribe. 

 
In the event of stop work or termination of work, notices or other documents shall be submitted 
to the Tribe’s designated official for contractual purposes. 

 
Or Changes Option 2 below,is more specific and requires editing to meet the practical terms of 

the project mutually agreeable to both parties:  
Changes that require an increase to the negotiated contract budget, an increase in the negotiated 
performance period, changes in the approved plans and specifications, or are a significant 
departure from the scope or objective of the project shall require approval by IHS prior to the 
work being performed. 
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Change Process – The Tribes agree to notify the IHS of changes in the negotiated total contract 
budget, increase in the negotiated performance period or schedule, changes in the approved final 
construction documents, or significant department from the scope of PSD. 

 
Changes in the PSD/POR/MOA require an amendment to the PSD/POR/MOA and approval by 
IHS, but will not require a contract modification unless there is a performance period, budget, or 
scope of work change. 

 
During design phase activities, due to the strict 21day Government review and response 
requirements, the Tribes agrees to provide updated schedules as the activities change in 
Attachment ___.  Schedule changes do not require a modification to the contract unless the total 
performance time in any phase changes by 15%. 

 
Final Construction Document changes during construction will be submitted to and approved by 
the IHS technical representative.  A contract modification will not be required unless there is an 
increase to the overall contract amount or total performance period. 

 
The Tribes is not required to submit budget revisions when there are changes within budget line 
items and the total contract amount does not change. 

 
Changes that require a formal modification to the contract include changes within 15% of any 
phase of the performance period, established contract amount (including contingency) delete the 
including contingency if a fixed price contract and/or additional projects are made available for 
contracting under P.L. 93-638, Subpart J, construction contracting.  The change request will list 
the following:  a description of the change, why the change is needed, estimated cost of the 
change, additional time required as a result of the change, and signature of the person authorized 
to enter into change agreements for the Tribes.  The change request will be submitted to the IHS 
Contracting Officer for review and approval prior to the work actually being performed.  

 
 
PART B - Construction Contract Proposal 
 
Activities to be performed: 
 
The ___tribe name____________proposes to accomplish __by what means? Subcontracting, force 
account or combination>_____________  the planning, design and construction of the _____________ 
What and where?___________________________. 
Sample facilities statement of work for facilities construction: 
 
Phase I, Planning Services 
 
Phase I activities shall include providing a PJDQ/POR/PSD for the proposed project.  The 
PJDQ/POR/PSD will be approved by the Indian Health Service prior to proceeding with any other phase 
of work under this contract. 
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Decribe planning document requirements here:  e.g. 
The Project Summary Document will at a minimum include: Background about the project; project 
scope and description; alternatives considered; project justification; deficiencies to be addressed, if any; 
program impacts; workload for existing and planned space; site selection; detailed estimated project 
costs for design and construction, contract delivery schedules; funding sources; and plans to meet any 
other programmatic needs.  The PSD will also include net and gross sizes of space and include the IHS 
supportable space evaluation for IHS maintenance and improvement funds, furnishings, equipment, and 
other information and design criteria on which to base the construction project documents. 
 
The Tribe will evaluate all land and lease issues affecting the proposed project and ensure all 
requirements are properly met in accordance with tribal, local or other federal regulations prior to 
commencing design and construction; and conduct pre-design site investigations.  The Tribe will 
provide all information necessary for a NEPA determination by the IHS. 
 
Phase II, Design Services 

 
1.  Concepts 
2.  Schematic  
3.  Design Development 
4.  Final Construction Documents 

 
The IHS Architect/Engineer (A/E) Guide dated ____________ will be used to measure acceptable levels 
of performace for phase II design.  The design guide will be incorporated into the   tribe name  A/E 
subcontracts. 
 
Construction documents produced as a part of the contract will be produced in accordance with the 
_____ developed by the tribe name and approved by IHS under phase I of this project. 
 
As a part of the design activities, the tribe name will secure all permits, right-of-ways, and obtain, 
subject to Part 130 D, all environmental and historic preservation clearances necessary for the IHS to 
make a NEPA determination prior to submission of the final construction documents for approval. 
 
The Tribe agrees to work with who to develop an acquisition plan, which will include the planning and 
purchase of computers, telephones, cultural artwork, fixed and moveable medical equipment, and 
furniture to be purchased by the Tribe under this contract. 
 
The Tribe will evaluate all utility, land and lease issues affecting the proposed project and ensure all 
requirements are properly met in accordance with tribal, local or other federal regulations prior to 
commencing design and construction; and conduct pre-design site investigations.  
 
Use this if force account is not contemplated or a combination of subcontracting and force account is used. 
Upon approval of the construction documents, the Tribe will provide bidding services and award a 
contract for construction.  
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Phase III - Construction Services
 
The facility will be constructed in accordance with the approved construction documents and PSD/POR.  
Construction services including the provision of all management supervision, inspection and quality 
control, labor, materials, equipment, and services necessary to complete the work in accordance with the 
construction documents prepared as part of the design phase. 
 
1. Design Statement 25 CFR 900.125(b) (1) 
  

If design clarifications or modifications to the final construction contract are required, the Tribe 
agrees that revisions to the construction documents produced as a part of the contract will be 
produced in accordance with the Program of Requirements and/or Scope of Work attached 
hereto. 
 

2. Construction Statement 25 CFR 900.125(b) (2) 
 

The facility will be built in accordance with the construction documents produced as a part of 
design activities.  The project documents, including the plans and specifications, are hereby 
incorporated into this contract through this reference. 

 
3. Proposed Methods to Accommodate the Responsibilities of the Secretary provided in 25 

CFR 900.131. 25 CFR 900.125(b)(3) 
 

In accordance with 25 CFR 900.115(a), the Secretary’s role in the conduct of a contracted 
construction project is limited to the Secretary’s responsibilities set out in 25 CFR 900.131. 

 
a.) In carrying out the responsibilities of this section, and specifically in carrying out review, 

comment and approval functions under this section, the Secretary shall provide for full 
tribal participation in the decision making process and shall honor tribal preferences and 
recommendations to the greatest extent feasible. This includes promptly notifying the 
Tribe of any concerns or issues in writing that may lead to disapproval, meeting with the 
Tribe to discuss these concerns and issues and to share relevant information and 
documents, and making a good faith effort to resolve all issues and concerns of the Tribe.  
The time allowed for government review, comment, and approval shall be no more than 
21-days per review unless a different time period is negotiated. The 21-day time period 
may be extended if the Tribe agrees to the extension in writing.  Disagreements over the 
government’s decisions in carrying out these responsibilities shall be handled under 
Subpart N of the regulations governing contract disputes under the Contract Disputes 
Act. (25 CFR 900.131(b)(1)) 

 
b.) National Environmental Policy Act (NEPA).  All NEPA approvals have been completed 

and approved by the IHS certifying official.  If extraordinary or exceptional 
circumstances involving the NEPA and related environmental considerations are 
encountered in the project, or if there is any change in the project, which could change 
the project environmental determination, the Tribe agrees to stop construction in the area 
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of discovery and to notify the appropriate authority and the IHS Designated Official for 
Contractual matters. (25 CFR 900.131(b)(2)) 
 

c.) Where construction phase activities require design changes to final construction 
documents, IHS shall have the authority to review and approve final construction 
documents for general compliance with the contract requirements.  The Tribe agrees to 
consult with the IHS designated official on all design changes prior to submission of the 
change to the IHS designated official for contractual matters.  

 
d.) If the contracted project involves design activities, the Secretary reserves a royalty-free, 

nonexclusive, and irrevocable license to reproduce, publish or otherwise use, for Federal 
government purposes: The copyright in any work developed under a contract or 
subcontract; and any rights of copyright to which an Indian tribe or tribal organization or 
a tribal subcontractor purchases ownership through this contract. (25 CFR 900 (b)(5)) 

 
e.) Notification of proposed changes (modification) will list the following:  a description of 

the change, why the change is needed, estimated cost of the change, additional time 
required as a result of the change, and signature of the person authorized to negotiate 
agreements for the Tribe.  The request for change will be submitted to the Secretary’s 
designated official for contractual matters for review and approval prior to the work 
actually being performed.  It is agreed that the Technical Representative for the Tribe and 
the Secretary will jointly scope and make reasonable effort to agree to the terms of the 
contract modification prior to formal submission by the Tribe. (addressed previously – do 
we need to go over it again?  If so, how about a short statement that the Secretary’s 
responsibility is to review and approve changes timely, or something to that effect?) 

 
f.) Identify results of negotiation for  review and comment on shop drawings for the 

contract. (25 CFR 900.131(b)(8))   
 

g.) The IHS may conduct monthly on-site monitoring visits. Or alternatively may negotiate 
milestone visits. (25 CFR 900.131(b)(9))   

 
h.) The Secretary retains the right to conduct final project inspections jointly with the Tribe 

and to accept the building or facility.  If the Secretary identifies problems during final 
inspections, the information shall be provided to the Tribe and shall be limited to items 
that are materially noncompliant. (25 CFR 900(b)(10))   
 
If use and possession is proposed by the tribal organization operating the facility prior to 
final acceptance of the by the Government, the tribe agrees that use and possession will 
not occur until substantial completion has been established and the Secretary has been 
provided an opportunity to jointly perform an inspection for substantial completion with 
the Tribe.  

 
i.) Suspension of Work.  The Secretary can require the Tribe to suspend work under a 

contract in accordance with this paragraph. The Secretary may suspend work under a 
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contract for no more than 30 days unless the Tribe has failed to correct the reason(s) for 
the suspension or unless the cause of the suspension cannot be resolved through either the 
efforts of the Secretary or the Tribe. (25 CFR 900.131(11)) 

 
i. The following are reasons the Secretary may suspend work under a self-

determination contract for construction: 
 
(A) Differing site conditions encountered upon commencement of 

construction activities that impact health or safety concerns or shall 
require an increase in the negotiated project budget; 

 
(B) The IHS discovers materially non-compliant work; 

 
(C) Funds allocated for the project that is the subject of this contract are 

rescinded by Congressional action;  
 

(D) Other Congressional actions occur that materially affect the subject matter 
of the contract. 

 
ii. If the Secretary wishes to suspend the work, the Secretary shall first provide 

written notice and an opportunity for the Tribe to correct the problem. The 
Secretary may direct the Tribe to suspend temporarily work under a contract only 
after providing a minimum of 5 working days advance written notice to the Tribe 
describing the nature of the performance deficiencies or imminent safety, health 
or environmental issues which are the cause for suspending the work. 

 
iii. The Tribe shall be compensated for reasonable costs, including but not limited to 

overhead costs, incurred due to any suspension of work that occurred through no 
fault of the Tribe. 

 
iv. Disputes arising as a result of a suspension of the work by the Secretary shall be 

subject to the Contract Disputes Act or any other alternative dispute resolution 
mechanism as negotiated between and agreed to by the parties and contained in 
the contract. 

 
j.) The Secretary can terminate for cause in the event non-compliant work is not corrected 

through the suspension process specified in 25 CFR 900.125(b)(11). (25 CFR 900.131(b)(12))   
 

k.) Termination for Convenience.  The Secretary retains authority to terminate the project for 
convenience for the following reasons: (25 CFR 900.131(b)(13)) 

 
i. Termination for convenience is requested by the Tribe; 
 
ii. Termination for convenience is requested by the Secretary and agreed to by the 

Tribe. 
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iii. Funds allocated for the project that is the subject of the contract are rescinded by 

Congressional action. 
 

iv. Other Congressional actions take place that affect the subject matter of the 
contract. 
 

v. If the Secretary terminates a self-determination contract for convenience, the 
Tribe shall provide the Tribe 21 days advance written notice of intent to terminate 
a contract for convenience; or 
 

vi. The Tribe shall be compensated for reasonable costs incurred due to termination 
of the contract. 

 
4. Proposed Methods to Accommodate the Responsibilities of Tribe provided in 900.130 

unless otherwise addressed in Part A of the Tribes proposal and minimum staff 
qualifications proposed by the Tribe.  25 CFR 900.125(b) (4) 

 
The Tribe proposes the following methods to accommodate the responsibilities of the Tribe as 
described in 25 CFR § 900.130: 

 
a.) The Tribe will subcontract with or provide its own forces to conduct construction 

activities in accordance with the project construction documents.  The Tribe plans to 
provide construction management and administration services, on-site surveying, 
materials testing and inspection, full time on-site observation by an Architect’s 
Representative, and periodic A/E observation services in support of the 
_____________________________ Project.  The Tribe intends to provide these services 
through subcontracts with _________________________. (25 CFR 900.130 (a) and (c)(3)) 

 
b.) The Tribe shall direct the activities of project architects, engineer, construction 

contractors, and other project consultants, facilitate the flow of information between the 
Tribe and its subcontractors, resolve disputes between itself and its subcontractors to 
monitor the work produced by its subcontractors to assure compliance with the POR 
and/or plans and specifications.  (25 CFR 900.130 (b)(3) and (c)(4)). 
 

c.) The Tribe shall manage or provide for the management of day-to-day activities of the 
contract including the issuance of construction change orders to subcontractors except 
that, unless the Secretary agrees:  (25 CFR 900.130 (c)(5)) 

 
i. The Tribe may not issue a change order to a construction subcontractor that will 

cause the Tribe to exceed the performance period in its self-determination co 
exceed its self determination contract budget; 

 
ii. The Tribe may not issue a change order to a construction subcontractor that will 

cause the Tribe to e the performance period in its self determination budget; or 
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iii. The Tribe may not issue a construction subcontractor a change order that is a 

significant departure from the from scope or objective of the project. 
 

d.) The Tribe shall direct the work of its subcontractors so that work produced is provided in 
accordance with the contract budget and performance period as negotiated between and 
agreed to by the parties. (25 CFR 900.130 (b)(4) and (c)(6))  

 
e.) The Tribe shall provide the Secretary with an opportunity to review and provide written 

comments on the project plans and specifications only at the concept phase, the schematic 
phase (or preliminary design), the design development phase, and the final construction 
document phase and approve the project plans and specifications for general compliance 
with contract requirements only at the schematic phase (or the preliminary design) and 
the final construction documents phase or as otherwise negotiated. (25 CFR 900.130(b)(5)) 
 

f.) The Tribe shall provide the Secretary with the plans and specifications after their final 
review so, if needed, the Secretary may obtain an independent government cost estimate 
in accordance with 900.131(b)(4) for the construction of the project. (25 CFR 900.130(b)(6) 

 
g.) Reports.  The Tribe agrees to submit quarterly financial reports on an SF-269A and 

progress reports within forty-five (45) calendar days following the end of each quarter 
based on the Tribes financial fiscal year.  (25 CFR 900.130 (b)(8) and (c)(7)) 

 
Financial reports will report funds expended during the period and total funds 
expended for the project.  The tribe will provide an initial schedule of values and 
updates as they may occur.   

 
Progress reports will include a narrative of the work accomplished, the percent of 
work completed, major subcontracts, modifications implemented during the report 
period, and A/E service deliverables.  An initial construction schedule will be 
provided for each phase contracted and updated as schedule changes occur.  

 
h.) Job Site or Project Office Records.  The tribe will maintain an on the job-site or project 

office, and make available to the Secretary during monitoring visits:  contracts, major 
subcontracts, modifications, construction documents, change orders, shop drawings, 
equipment cut sheets, inspection reports, testing reports, and current redline drawings.  
(25 CFR 900.130 (c)(8)) 

 
i.) Contract Closeout.  Upon completion of the project, the tribe will provide to the Secretary 

a reproducible copy of the record plans and a contract closeout report.  The closeout 
report will include a final narrative report, final expenditure report and release of claims 
form.  The reproducible copy of the record drawings will include an electronic cop of all 
as-built drawing files.  The Tribe will retain project records and design documents for a 
minimum of 3 years following completion of the contract. (25 CFR 900.130 (b)(7) and (d)) 
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j.) Sufficient Funding:  For cost-reimbursable projects, the tribe shall not be obligated to 
continue performance that requires an expenditure of more funds than were awarded 
under the contract.  If the Tribe has reason to believe that the total amount required for 
performance of the contract will be greater than the amount of funds awarded, it shall 
provide notice to the government within 10 days of discovery.  If the government does 
not increase the amount of funds awarded under the contract, the Tribe may suspend 
performance of the contract until sufficient additional funds are awarded. (25 CFR 900.130 
(e)) 

 
5. Budget 25 CFR 900.125(b) (5) 

 
Attachment ____. 

 
6. Period of Performance 25 CFR 900.125(b) (6) 

 
Attachment _____, stipulates major contract activities and milestones that are expressed in 
calendar days.  

 
7. Payment Schedule 25 CFR 900.125(b) (7) 

 
Attachment ___ 

 
8. Construction Management Services (CMS) Contract Statement 25 CFR 900.125(b) (8) 

 
The insert name of tribe has no CMS contract related to this project. 
 

9. Tribal Resolution 25 CFR 900.125(b) (9) 
 
Attachment A. 
 

10. Additional Responsibilities of the Secretary 25 CFR 900.125(b) (10). 
 
 Insert as negotiated 
 
 Who is responsible for securing permits?  e.g., stormwater permits that are issued under the 

Clean Water Act that is a law applicable to all parties, including Tribes.  Violators may be 
subject to fines or imprisonment. 

 
PART C – ASSURANCES 
 
Assurances required by 25 CFR 900.125 is included in this proposal as Attachment B.



ATTACHMENT B ASSURANCES 
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Part D - IDENTIFICATION OF FEDERAL LAWS, EXECUTIVE ORDERS, OR 
REGULATIONS APPLICABLE TO THE CONTRACT.  25 CFR 900.125 (d) 
 

• The Indian Self-Determination and Education Assistance Act and regulations promulgated 
under Title I there under.900.125(c) The Tribe provides the following assurances in its 
contract proposal: 

 
 (1) If the Tribe elects not to take title (pursuant to subpart I) to Federal property used in 

carrying out the contract, ``The Tribe will not dispose of, modify the use of, or change the 
terms of the real property title, or other interest in the site and facilities without permission 
and instructions from the awarding agency. The Indian tribe or tribal organization will record 
the Federal interest in the title of real property in accordance with awarding agency directives 
and will include a covenant in the title of real property acquired in whole or in part with 
Federal assistance funds to assure nondiscrimination during the useful life of the project''; and 

 
 (2) ``The Tribe will comply with the Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 

4801 et seq.)'' which prohibits the use of lead based paint in construction or rehabilitation of 
residential structures; 

 
 (3) ``The Tribe will comply, or has already complied, with the requirements of Titles II and 

III of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 
(Pub. L. 91-646),'' which provides for fair and equitable treatment of persons displaced or 
whose property is acquired as a result of Federal participation in purchases; and 

 
 (4) ``Except for work performed by tribal or tribal organization employees, the Tribe will 

comply, as applicable, with the provisions of the Davis-Bacon Act (40 U.S.C. 276c and 18 
U.S.C. 874),'' for Federally assisted construction sub agreements; 

 
 (5) ``The Tribe will comply with the flood insurance purchase requirements of section 102(a) 

of the Flood Disaster Protection Act of 1973 (Pub. L. 93-234),'' which requires recipients in a 
special flood hazard area to participate in the program and to purchase flood insurance if the 
total cost of insurable construction and acquisition is $10,000 or more; 

 
 (6) ``The Tribe will comply with all applicable Federal environmental laws, regulations, and 

Executive Orders;'' 
 
 (7) ``The Tribe will comply with the Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 et 

seq.) related to protecting the components or potential components of the national wild and 
scenic rivers system;'' 

 
 (8) ``The Tribe will assist the awarding agency in assuring compliance with section 106 



ATTACHMENT B ASSURANCES 
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of the National Historic Preservation Act of 1966, as amended (16 U.S.C. 470), EO 
11593 (identification and preservation of historic properties), and the Archaeological and 
Historic Preservation Act of 1974 (16 U.S.C. 469a-1 et seq.).'' 

 
  



ATTACHMENT C FAR CLAUSES 
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The Tribe agrees to include the following Federal Acquisition Regulations (FAR) and Health 
and Human Services Acquisition Regulations (HHSAR) or their equivalent as applicable in all 
subcontracts awarded under this contract.  These clauses are intended to provide the tribe the 
subcontract clauses specific to construction contracting that are necessary to ensure that the 
contract may be carried out in a satisfactory manner or in the case of Davis Bacon Act as 
required by law.  
 
HHSAR 352.239-9 Withholding of Contract Payments 
HHSAR 352.270-4 Pricing of Adjustments 
 
52.209-6 Protecting the Government’s Interest when Subcontracting with Contractors 

Debarred, Suspended, or Proposed for Debarment 
52.211-10 Commencement, Prosecution, and Completion of Work 
52.211-12 Liquidated Damages – Construction (If determined appropriate by the tribe) 
52.211-13 Time Extensions 
52.211-18 Variation in Estimated Quantity 
52.222-6 Davis Bacon Act (Applies only to other than the tribe or a tribal organization.) 
52.222-7 Withholding of Funds (Applies only to other than the tribe or a tribal 

organization.) 
52.222-8 Payrolls and Basic Records (Applies only to other than the tribe or a tribal 

organization.) 
52.222-9 Apprentices and Trainees (Applies only to other than the tribe or a tribal 

organization.)  
52.222-10 Compliance with Copeland Act Requirements (Applies only to other than the tribe or 

a tribal organization.) 
52.222-11 Subcontracts (Applies only to other than the tribe or a tribal organization.)   
52.222-12 Contract Termination-Debarment (Applies to other than the tribe or a tribal 

organization.)  
52.222-13 Compliance with Davis-Bacon and Related Act Regulations (Applies only to 

other than the tribe or a tribal organization.)  
52.222-14 Disputes Concerning Labor Standards (Applies only to other than the tribe or a 

tribal organization.)  
52.222-15 Certification of Eligibility (Applies only to other than the tribe or a tribal 

organization.)  
52.228-1 Bid Guarantee  
52.228-5 Insurance-Work on a Government Installation 
52.228-12 Prospective Subcontractor Requests for Bond 
52.228-15 Performance and Payment Bonds—Construction 
52.229-4 Federal, State, and Local Taxes 
52.232-5 Payments under Fixed-Price Construction Contracts 



ATTACHMENT C FAR CLAUSES 
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52.233-1 Disputes 
52.236-2 Differing Site Conditions 
52.236-3 Site Investigation and Conditions Affecting the Work 
52.236-5 Material and Workmanship 
52.236-6 Superintendence by the Contractor 
52.236-7 Permits and Responsibilities 
52.236-8 Other contracts 
52.236-9 Protection of Existing Vegetation, Structures, Equipment 
52.236-10 Operation and Storage Areas 
52.236-11 Use and Possession Prior to Completion 
52.236-12 Cleaning Up 
52.236-13 Accident Prevention 
52.236-14 Availability and Use of Utility Services 
52.236-15 Schedules for Construction Contracts 
52.236-16 Quantity Surveys. 
52.236-17 Layout of Work. 
52.236-21 Specifications and Drawings for Construction. 
52.242-13 Bankruptcy 
52.242-14 Suspension of Work 
52.243-4 Changes 
52.246-12 Inspection of Construction 
52.246-21 Warranty of Construction 
52.249-2 Termination for Convenience of the Government (Fixed-Price)-Alternate I 
52.249-10 Default (Fixed-Price Construction) 
 
The Tribe agrees to secure performance and payment bonds for all subcontracts consistent with 
the requirements of FAR 28.103-2(b) and 28.103-3(c), and FAR subsection 28.102-3.  
 
A/E Subcontract Design Clauses 
52.244-4 Subcontracts and Outside Associates and Consultants 
52.232-10 Payments under Fixed-Price Architect-Engineer Contracts 
52.236-22 Design within Funding Limitations 
52.236-23 Responsibility of the Architect-Engineer Contractor 
52.236-24 Work Oversight in Architect-Engineer Contracts 
52.236-25 Requirement for Registration of Designers 
 



Contract No.:  Attachment XX 

 
 
 

(SAMPLE)  
Note: Only Major Contract Milestones are required 

 
 
 

(Insert Project Description) 
 
 
 
 

 

Step Activity Days to Complete 

1 Contract Award IHS and Tribe 1 

2 A/E Contract 30 

3 Conceptual Design 45 

4 Review Conceptual Design 21 

5 Schematic Design 60 

6 Review & Approve Schematic Design 21 

7 Design Development 90 

8 Review Design Development 21 

9 Construction Documents 100% 120 

10 Review 100% Construction Documents 21 

11 Construction 450 

12 Final Inspection/Punchlist Construction Complete 30 

13 Contract Closeout & Warranty 360 
 
 



Project Budget Project Funding and Award
Project Title

Date: Total Budget Funding Sources-List 

1 Salaries Project 106(a) Amount 0
1 Project Manager - XX months @ $XXX/month (XX mo. for w 0 Program 106(a) Amount:
1 Administrative Clerk - XX months @ $XXXX/month (XX time 0 0
1 Procurement Specialist (Equipment) XX mos @ $XX/mo. 0 0

Total Salaries 0 0
0

2 Fringe Benefits @ XX% of Salaries 0 0

3 Indirect Costs @ XXX% of  ( What Base?) 0
Total Project Funding $0

4 Total Salaries, Fringe, and Indirect Costs 0
Contingency Award Calculation as per 900.127(e)(8)

5 Travel - XX months @ $XXX/month 0
Total Activities Contracted (excluding Contingency) 0

6 Training 0 Contingency Calculation (3% of Activities Contracted) 3% 0

7 Phone/Fax - XX months @ $XXX/month 0 --or--

8 Equipment, Supplies, and Materials 0 Total Contingency Budgeted 0
Contingency Calculation (50% of Contingency Budget 50% 0

9 Office Rental (Including Setup and Utilities) 0
Total Contingency Awarded (Greater of 2) 0

10 Reproduction - XXX copies monthly @ .XX/copy for XX month 0 Maximum Total Contingency Retained 0

11 Subtotal 0

12 Technical Consultant Cost 0
     XX months @ XX hours/month @ $XX/hour 0
     Travel - XX trips @ $XXXX/trip 0
     Misc. cost for printing, postage, etc. 0

Contract Award Calculation
13 Pre-Contract Cost 0

Total Project Funding 0
14 Legal 0 Total Contingency Retained 0

15 Total Administrative and Management Costs 0 Total Contract Award $0

16 Design Phase 0
     A/E Design 0
     Equipment 0
     CM Part A Fee 0

17 Construction Contract (Includes Special Equipment) 0

18 A/E CCA/CO (Includes Warranty Phase) 0

19 Project Contingency Awarded 0
Contingency Retained By IHS if CR Contract 0

20 Equipment Acquisition 0

21 Cultural Arts 0

Total Project Budget $0



FOR IHS INTERNAL USE 
  

 
DEPARTMENT OF HEALTH & HUMAN SERVICES   
 
 

 
 

 
Memorandum

 
 
Date 

 
XXXXXXXXXXXX 

 
From 

 
Contracting Officer, XXXXXXXXXXXX - XXXXXX 

 
Subject 

 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  
Contract No.  XXXXXXXXXXXX- – PROJECT OFFICER APPOINTMENT 

 
To 

 
XXXXXXXXXXXXXXX 
 
XXXXXXXXXXXX, you are hereby appointed as the Designated Official for technical matters 
(Government Project Officer) for the subject contract.   
 
XXXXXXXXXXXX, you are hereby appointed the Alternate Designated Official for technical Matters 
(Government Project Officer) for the subject contract. 
 
Enclosed are copies of the subject contract for each of you. 
 
This is a P.L. 93-638, as amended, Title I, “Subpart J” construction contract.  Accordingly, the Federal 
Acquisition Regulation (FAR) and Health and Human Services Acquisition Regulation (HHSAR) do not 
apply in performing traditional FAR contract responsibilities.  Accordingly, your responsibilities and 
authorities as the Designated Official for technical matters under the subject are limited to the following: 
 

1. Technical Assistance as negotiated in the contract.  The tribe did not request any technical 
assistance from IHS on this contract.  However, this does not preclude them from making a 
written request during the course of performance. 

 
2. Submittal Reviews and Approvals.  The IHS will review, provide comments, and approve 

submittals as follows: 
  

a. PSD - Review an d Approval 
b. NEPA - Review and Approval 
c. Concepts - Review and Comment 
d. Schematics - Review and Approval 
e. Design Development - Review and Comment 
f. Final Construction Contract - Review and Approval 

   
You are responsible for receipt of submittals, coordination of review with Area and 
Service Unit staff, screening and consolidating review comments and providing 
comments as well as required approvals to the tribe. While performing this function you 
must instruct Area, Service Unit Personnel, or other IHS technical consultants that they 
may not communicate any information on reviews directly to the tribe.  In addition, when 
notifying reviewers of the due date for their comments consider the amount of time 
required for consolidation and finalization of the Government’s response to ensure the 
21-day deadline established by the contract is met. Note, in negotiations we agreed to 
incorporate a provision in the contract that IHS would make a concerted effort to 
minimize the review times for design submittals ahead of the 21-day time period.    

 
In accordance with the contract, you must promptly notify the tribe of any concerns or 
issues in writing that may lead to disapproval, meet with the tribe to discuss these 
concerns and issues and share relevant information and documents, and make a good 
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faith effort to resolve all issues and concerns of the Tribe.  
 

3. NEPA – You are responsible for receiving the NEPA information from the tribe and for 
obtaining approvals by the IHS NEPA Certifying Official within prescribed NEPA timeframes. 

 
4. You are required to immediately notify the Contracting Officer of changes as required by Part 

130 E. of the contract or discussion that contemplate changes. 
 

5. The contract specifies that the IHS may make monthly on-site monitoring visits.  If IHS makes 
a monthly on site visit, the visit must be documented in the form of a trip report for the 
contract record, with a copy to the Contracting Officer and the tribe. (See Part 130 B).  As 
part of the site visit, a review of progress made should be compared to the contract schedule/  

 
6. If monthly on-site monitoring visits are not made, monthly conference calls must be 

conducted to monitor progress.  The Project Officer must submit monthly contract status 
reports to the Contracting Officer documenting progress made, schedule updates, concerns, 
and potential changes. 

 
7. You are responsible for obtaining final reports and Release of Claims to close out the 

contract. 
 

Please acknowledge acceptance by signing below in the space provided.  Please return a copy of your 
acknowledgment to me and keep a copy for your reference.  Please keep in mind that your appointment 
as the Government's Project Officer and/or Alternate Project Officer encompasses only the 
responsibilities and authorities as outlined above.  
 
 
 
 

Contracting Officer Name 
 
 

 
A cknowledged 

 
  

 
  

 Signature Project Officer date 
 

 
A cknowledged 

 
  

 
  

 Signature Alternate Project Officer date 
 



Schedule of Amounts for Contract Payment
Name and Address of Contractor Contract Number/Project Title & Location

Item Description Quantity Unit of 
Measure

Unit Cost Total Value

TOTAL CONTRACT PRICE -$                   
Contractor
submitted by:

(signature/title/date)

Tribe or Tribal Organization
approved:

Title - Authorized Official Date

Sample instructions for completing the schedule of amounts to include in the
solicitation document:

The contractor shall prepare a schedule of the estimated values of each principal category of the 
work which when added together equal the total contract price.  The following detail is required:

The principle categories of work shall be broken into line items of sufficient detail to allow meaningful 
measurement of the work on a monthly basis as determined by ___.  Units of measure appropriate
to the type of work shall be used.  "Lump sum" pricing of line items shall be avoided except when
payment for that line item is requested based on 100% completion of that line item or where there is
no other practical unit of measure.

The cost of preparatory work (e.g., shop drawings or submittals), field and home office overhead,
profit, insurance, taxes, warranties, as-built drawings, etc., shall be pro-rated into items of physical
work and not listed as separate line items.  



Schedule of Amounts for Contract Payment  (cont'd)

Cost of performance and payment bonds may be listed as a single line item and not pro-rated.
Also, cost of mobilization and demobilization relating to transportation or installation costs 
associated with such items as site trailers, heavy equipment, temporary batch plants, temporary
on-site manufacturing and assembly facilities, temporary on-site quarters facilities, temporary
sanitation facilities, temporary utility connections, and/or temporary secured storage facilities
may be listed as line items and not pro-rated.  If mobilization is listed separately, a line item for
demobilization must be included and shall be at least 20 percent of the mobilization cost.  A 
detailed listing of the items included and the individual cost for each item shall be provided in 
support of proposed amounts for mobilization and demobilization.

Material stored on site may be included in earned progress if the contractor furnishes satisfactory
evidence that it has acquired title to such material and that the material will be used in
performance of the contract.



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
TO WHOM IT MAY CONCERN  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Access to Federal Sources of Supply 
 
Tribe or Tribal Organization contracts with the Department of Health And Human Services, 
Albuquerque Area Indian Health Service under an Indian Self-Determination Agreement for 
identify project. 
 
For purposes of section 201(a) of the Federal Property and Administrative Services Act of 1949 
(40 U.S.C. 481(a)) (relating to Federal sources of supply, including lodging providers, airlines 
and other transportation providers), a tribal organization carrying out a contract, grant, or 
cooperative agreement under this Act shall be deemed an executive agency when carrying out 
such contract, grants, or agreement and shall be eligible to have access to such sources of supply 
on the same basis as employees of an executive agency have such access. 
 
Various discount travel rates are available to eligible Government Contractors only at the option of 
the vendor under contract and/or agreement with the General Services Administration or 
Department of Defense.  The federal travel directory identifies those vendors which have agreed to 
extend contract air/rail fares and reduced room and car rental rates to Government Contractors.  
Detailed information and procedures should be obtained directly from the Federal Contracting 
Agency. 
 
Questions or problems gaining access to Federal sources of supply may be directed to the 
undersigned at insert telephone number. 

 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Fleet Manager 
Area Fleet Management Center 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Request for Vehicle Lease 
 
Dear __: 
 
A request to lease a vehicle has been received from the Tribe or Tribal Organization.  This Tribe 
contracts with Indian Health Service for insert project title and contract number.  The vehicle 
requested is 
 
 1.  Vehicle size:  Passenger van 
 2.  Passenger capacity: Eight (8) 
 3.  Date required:  Immediately 
 4.  Estimated monthly mileage:  1,200 
 5.  BOAC # insert 
 
The contractor has been authorized to obtain a GSA vehicle.  A copy of the authorizing letter is 
enclosed for your information and records. 
 
The contact person at the Tribe is insert name, title and phone number.  Should you have any 
questions, I may be reached at insert phone number. 
 

Sincerely, 
 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 

 
Enclosure  
 
cc: 
Project Officer 
 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Authorization to obtain GSA Vehicle 
 
Dear __: 
 
This letter serves as your authorization to obtain a GSA motor vehicle and related services for use in 
performance by the referenced contract.  This authorization is made in accordance with P.L. 93-638 and 41 
CFR 101-38.3 and is subject to the following: 
 
  1. The vehicle is to be used for official purposes only and does not include transportation of an 

employee between domicile and place of employment. 
 
  2. Establish and enforce penalties for employees who use or authorize the use of such vehicles for other 

than official purposes. 
 
  3. Daily mileage logs shall be kept. 
 
  4. This authorization is for the current and follow-on contracts. 
 
  5. Tribe or tribal organization’s BOAC number is to be utilized for billing purposes 
 
  6. Proper insurance coverage for the vehicle must be obtained. 
 
A copy of 5 CFR, Subpart A - Motor Vehicle Operators, is enclosed for your use and reference. 
 

Sincerely, 
 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 

Enclosure 
 
cc: 
Area Facilities Program 
Contracting Officer 
Project Officer 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
TO WHOM IT MAY CONCERN  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Official Travel of Government Contractor Employees 
 
Insert names of employees are employees of the Tribe or Tribal Organization performing work 
under contract insert number awarded by the Department Of Health And Human Services, Insert 
Area Area Indian Health Service.  The term of contract insert number is insert period of 
performance. 
 
For purposes of section 201(a) of the Federal Property and Administrative Services Act of 1949 
(40 U.S.C. 481(a)) (relating to Federal sources of supply, including lodging providers, airlines 
and other transportation providers), a tribal organization carrying out a contract, grant, or 
cooperative agreement under this Act shall be deemed an executive agency when carrying out 
such contract, grants, or agreement and the employees of the tribal organization shall be eligible 
to have access to such sources of supply on the same basis as employees of an executive agency 
have such access. 
 
Various discount travel rates are available to eligible Government Contractors only at the option of 
the vendor under contract and/or agreement with the General Services Administration or 
Department of Defense.  The federal travel directory identifies those vendors which have agreed to 
extend contract air/rail fares and reduced room and car rental rates to Government Contractors.  
Detailed information and procedures should be obtained directly from the Federal Contracting 
Agency. 
 
The employees named above, while employed under the noted contract, are eligible and authorized 
to use available discount rates in accordance with your contract and/or agreement with the Federal 
Government. 
 
Questions or problems gaining access to Government travel rates may be directed to the 
undersigned at insert telephone number. 

 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 
 

cc: 
Project Officer 



SAMPLE FORMAT 
P.L. 93-638-CONSTRUCTION MODIFICATION 

 
 
Tribe Name 
Contract Number __________________ 
Modification Number ______ (_) 
 
 
The parties agree: 
 
The purpose of this contract modification is to: 
______________________________________________________________________________
__________________________________________________________________ 
 

1. The contract is changed as follows: 
 

Cite applicable contract section effected, describe how it changes. E.g. add, delete, 
supercede; number applicable attachment and refer to here. 
____________________________________________________________ 

 
2. Part ____, _______Performance Period is changed to: 

_____________________________________________________________________
_________________________________________________________ 

 
3. Section __ of the contract, Attachment ____  of the contract, and Part ___ are 

changed in increase funds available pursuant to the attached __________ Budget and 
Funding Source documents. 

 
The total Indian Health Service Funds through Modification ___ is $___________ of 
which $____________shall be obligated  as follows: 
 
List Amount, Accounting and Appropriation Data 
 
Advance Payments shall be made as follows:  List agreed amount and dates. 

  
The total contract amount is hereby increased/decreased by ____________, from 
$_____________ to $_______________, by reason of this modification. 

 
 
 
By:  _________________________ By:  ______________________ 
         Name and      Name 
         Title of Tribal Authorized   Contracting Officer 
 Signatory     Indian Health Service 
 Tribe Name      
    

Date of Modification:  ____________ 



TRIBAL QUARTERLY PROGRESS REPORT 
A/E Services 

  
  

Project Title:                                                                                            Date:   

Tribe: Contract No:   

Contract Start Date:  Contract Completion Date:  

Project Title:   Report Period:   ___________ through _____________. 

Narrative Report of Current Actions & Updates 
 
Narrative of Work 
Completed this 
Period including 
(but not limited 
to): 
 
description of 
contracts, major 
subcontracts and 
modifications 
implemented 
during the report 
period and 
deliverables 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Percent of work 
completed:  

Actions requiring 
attention: 
 

 

Funding Issues: 
  

 
Attachment A: Updated Performance Schedule (if changes have occurred during reporting period) 
Attachment B: Financial Status Report – 269A 
Attachment C: Updated Payment Schedule (if changes have occurred during reporting period) 
 
 
Signature:  _________________________ Date _______________ 
  Name -Tribal Designated Official 



TRIBAL QUARTERLY PROGRESS REPORT 
Construction 

  
  

Project Title:                                                                                            Date:   

Tribe: Contract No:   

Contract Start Date:  Contract Completion Date:  

Project Title:   Report Period:   ___________ through _____________. 

Narrative Report of Current Actions & Updates 
 
Narrative of Work 
Completed this 
Period. 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Percent of work 
completed.  

Actions requiring 
attention: 
 

 

Funding Issues: 
  

 
Attachment A: Updated Schedule (if changes have occurred during reporting period) 
Attachment B: Financial Status Report – 269A 
Attachment C: Updated Schedule of Values (if changes have occurred during reporting period) 
 
 
Signature:  _________________________ Date _______________ 
  Name -Tribal Designated Official 



Title I, P.L. 93-638, Subpart J Contract Quarterly Report Tracking Form 

FISCAL YEAR: 
  ___________ 

      

   Quarterly 
Financial & 

Narrative 
Reports 

   

Contract No. PIN Tribe or Tribal Organization 1st 2nd 3rd 4th 
      

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       

       



DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 Division of Engineering Services
 M/S RX-24, Rm. 710 
  2201 Sixth Avenue 
  Seattle, WA 98121-2500 
   
  Phone 206/615-2455 
  Fax 206/615-2466 

Date -SAMPLE- 
 
 
Name 
Title 
Tribe 
Address 
City, State, Zip 
 
 
SUBJECT: Project Title 
 Contract Number  
 NOTICE OF MATERIAL NON-COMPLIANCE AND SUSPENSION OF WORK 
  
Dear Chairman ______________: 

This is to inform you that the ______________Tribe is in material non-compliance with the terms of 
the subject contract as described herein: 

1. Failure to submit timely quarterly financial and progress reports;  
2. Failure to submit National Environmental Protection Agency  (NEPA) and historical 

preservation documents; 
3. Failure to progress, provide updated schedules or request a change to the contract; and 
4. Material incomplete 65% construction design document submittal.  

 
Financial and Progress Reports 
 
Part 130 A. Reporting, prescribes the requirements for quarterly financial, SF 269(A), and progress 
reports.  The reports shall contain a narrative of the work accomplished, including but not limited to 
descriptions of the contract progress, major contracts, and modifications implemented during the 
reporting period, and total funds expended for the project. The Tribes shall also provide copies for the 
information of the government: an initial schedule of values and updates as they may occur, an initial 
construction schedule and updates as they occur, and the initial work and payment schedule as they may 
occur.  
 
The only financial report, 269-A, received by IHS is for the quarter(s) ending ___list______;  
 
Progress reports received by IHS are for the quarters ending ______list___________.  
 
National Environmental Policy Act  
 
Part 100 A. 5th paragraph, in part, prescribes that the Tribe  will secure and obtain, subject to Part 130 
D, all environmental and historic preservation clearances necessary for the IHS to make a NEPA 
determination prior to submission of the final construction documents for approval. 
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 Part 130 D.  2nd paragraph, in part, prescribes that the Tribe will provide all necessary information and 
documentation, to the Designated IHS Project Officer, for the IHS to make a NEPA determination. 
The IHS Project Officer has provided a checklist and questionnaire to the Tribe on _____ different 
occasions: List Dates.  Completion of the checklist and questionnaire would have met the requirements 
by the Tribe for IHS to make a determination concerning NEPA and Section 106 of the National 
Historic Preservation Act.  IHS has not received any information or documentation from the Tribe to 
make this determination.  
 
Contract Schedule 
 
Attachment D, contract deliverables and performance schedule are significantly behind schedule. 
 
Part 130 E prescribes in part that a formal modification to the contract is required when there are 
schedule changes within ______ of any phase of the performance period. 
 
The project is approximately _________ days behind the ___date___ revised project schedule and more 
than ____________ behind the original contract schedule. 
 
In recent consultation with the Tribe, the Tribe has proposed to further delay construction of the project 
for approximately _______ beyond the current schedule.  IHS has requested schedule updates with no 
response from the Tribe.  The last IHS effort to obtain an updated schedule was by letter to Tribe  
dated_______________, which requested an updated schedule to be submitted by ____________.  As 
of this date, IHS has not received an updated schedule.     
 
Design Submittals 

 
The 65% construction design document submittal was scheduled to be complete on ____________.  A 
65% construction design document submittal was received by IHS on ____________ and was 
determined materially incomplete and rejected by letter dated ______________.   

 
This letter serves to provide _Tribe_  with the advance written notice of impending action to suspend 
work for material non-compliance of the subject contract pursuant to 25 CFR Part 900.131 (b) (11) (ii) 
and to provide the __Tribe__ the opportunity to correct the problem.   
  
To avoid suspension of the contract, the __Tribe__ must provide the following by ____date__: 
 

1. A revised schedule and plan for the Project per Part 130 E of the contract.   It is likely that a 
contract modification will be required.  Per Part 130 E of the contract, a request for change 
order must be also submitted listing the following: a description of the change, why the change 
order is needed, estimated cost of the change order and increase to the tribal share of funds that 
will be used to support the cost or a statement that there are no associated costs of the 
extension, additional time required as a result of the change and signature of the person 
authorized to enter into the change order agreements by the Tribes. 
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2. A detailed action plan which will lead to completion by the Tribe of necessary information and 
documentation for IHS to make the final NEPA determination.   This plan needs to include the 
information required by Attachment B. 8, of the contract to ensure compliance with Section 106 
of the National Historic Preservation Act of 1966, Executive Order 11593, and the 
Archaeological and Historic Preservation Act of 1974.  The action plan must identify: tasks to 
be performed, responsible individuals for completing the task, and a delivery date for 
completing the task. 

 
3. A plan for submission of all delinquent quarterly financial and progress reports. 

Assign specific responsibility for submission of these reports to an individual and describe what 
controls will be implemented to ensure timely submission in the future. 
 

4. Provide a plan and schedule for complete submission of the 65% construction design document 
submittal. 

 
Failure to provide complete and accurate information may result in suspension of work per 25 CFR Part 
900.131 (b) (11). 
 
Technical assistance may be requested by contacting ___________, IHS Designated Official for 
Technical Matters by telephone at (   ) ___-____. 
 
If there are any questions regarding this letter or other contractual concerns, please contact me by 
telephone at (___) ___-_____.  

 
Sincerely, 
 
 
Name 
Contracting Officer 

 
cc: 
IHS Technical Official for Technical Matters 
IHS Program Director 
IHS Area  
Tribe’s Designated Officials under the Contract 
 



Insert Name of Tribe 
 

Contract No. _____________   Date: _____________    

 
Documentation of Equipment Transfer 
 
 
From the ___________Tribe of Indians to the Indian Health Service 
 
In accordance with the contract, the _______tribe________ is responsible for the planning and 
acquisition of all Group I, II, and III equipment.  This document provides final acceptance by the 
Indian Health Service of the attached equipment list which includes the following information: 
 

• Item Number 
• Description 
• Model Number 
• Quantity 
• Vendor  
• Manufacturer 
• Purchase Price 
• IHS Bar Code Number 
• Additional Description 

 
 

Comments: 

__________________________________________________ 
__________________________________________________ 
__________________________________________________ 

__________________________________________________ 
 
Final Acceptance requires the following signatures: 
 
 
_______________________________________________ _____________ 
Tribe Authorized Signatory     Date 
 

Print Name: 
 
 
_______________________________________________ _____________ 
Service Unit Property Authorized Signatory   Date 
 

Print Name: 
 
 
_______________________________________________ _____________ 
IHS Designated Official for Technical Matters  Date 
 

Print Name: 
 
_______________________________________________ _____________ 
Contracting Officer, Indian Health Service   Date 
 

Print Name: 
 



  

 DEPARTMENT OF HEALTH & HUMAN SERVICES Memorandum  
 
  ___ Area Indian Health Service 
   Address  
 City, St Zip  

 

 
 
Date: Date 
 
To: Contracting Officer, ___ Branch 
  
From: Project Officer, ___ Branch  
 
Subject: Project Name – Project Location - Project No. (PIN) – Contract No.  

Recommendation for Contract Closeout 
 
 
The ____ Tribe has satisfactorily completed all work required by the subject contract, including 
submission of all reports.  All payments have been made, and there are no outstanding issues, 
claims or disputes under this contract.  The Government is not taking title to any property under 
this contract. 
 
Address status of remaining contingency funds, e.g., attach request to deobligate or statement 
that contingency funds were used in furtherance of the project.  
 
It is recommended that this contract be administratively closed. 
 
 
 
 Name 

 
 
 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Contract Closeout 
 
Dear __: 
 
This letter is to advise you that the Tribe has satisfactorily completed all work required by the 
subject contract, including submission of all reports, and this contract is administratively closed.  
 
 

Sincerely, 
 
 
 
___, Contracting Officer  
Insert Area Area Indian Health Service 

 
cc: 
Project Officer 
 



638 Contract Close-Out 
Insert Name Tribe of Indians 

Contract insert number 
  

  
 CONTRACT CLOSE-OUT CHECKLIST 

 
 Complete 

 
 

 
Status/Responsible Party 

   
DESCRIPTION 

 
1. 

 
 

 
Final Financial Report (SF 269-A) 
Including Full Report of Tribal Funds Expended and IHS 
Funds Expended if jointly funded 

 
2. 

 
 

 
Single Agency Audit (Cost-Reimbursement)or Desk Audit 

 
3. 

 
 

 
Release of Claims Form 

 
4. 

 
 

 
Final Contract Financial Reconciliation: 
Obligations and Mods less expenditures, Advance Payments 
less expenditures, and adjustments to payments if necessary. 

 
5. 

 
 

 
Deobligation of IHS Funds (If applicable) 

 
6. 

 
 

 
Warranty 

 
7. 

 
 

 
Disposition of Property  
a. Personal Property 
b. Real  Property 

 
8. 

 
 

 
a. Project Officer Final Inspection & Recommendation for 

Final Acceptance and/or Contract Closeout. 
b. Contracting Officer Final Acceptance and/or Close-Out 

Letter. 
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SECTION 6 

A. Title V, Process for Subpart N Project Agreements 
 

1. Secretarial Notification to Tribe (137.320 &137.322) 
 

A. Before developing a new project resource allocation methodology and application 
process the Secretary must consult with all Indian Tribes. 
 

B. Before spending any funds for planning, design, construction, or renovation projects, 
whether subject to competitive application and ranking process or not. 

 
C. Within 30 days after the Secretary’s allocation of funds for the planning phase, design 

phase, or construction phase activities for a specific project. 
 

2. Project Assumption Process (137.325) 
 

A. Tribe submits notice requesting a pre-negotiation process per 105(m)(3) of the Act, or 
 

B. Submits a proposed Construction Project Agreement - Final or Draft.   
 

C. A combination of notice and proposal. 
 

3. Pre-Negotiation Phase per step in 105(m)(3). (137.325(a) and (b)) 
 

A. Technical assistance. 
 

B. Joint scoping session between Tribe and IHS. 
 

C. Secretarial revision of plans, designs, or cost estimates in response to Tribal 
concerns. 
 

D. Negotiation session for development of a mutually agreeable proposal. 
 

E. Alternative dispute resolution for unresolved areas of disagreement. 
 

F. Submission of final proposal by tribe. 
 

4. Final Proposal - Approval  
 

A. 30 Days after receipt by Secretary or as otherwise agreed to in writing by Tribe, or 
reject. (137.330) 
 

B. If the Secretary fails to notify the tribe of decision to approve or reject within 30 days, 
the proposal will be deemed approved.  (137.334) 

 
C. Basis for rejection (137.332) 

 
i. The amount of funds proposed in the final construction project proposal exceeds 

the applicable funding level for the construction project. 
ii. The final construction proposal doesn’t meet the minimum content requirements. 
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iii. The final proposal on its face clearly demonstrates that the construction project 
cannot be completed as proposed. 

iv. Proposals for inherently Federal function that cannot legally be delegated. 
 

5. Post Proposal Approval and Role of the Secretary  
 

A. Advance Payments:  Within 10 days of award. 
 

B. Reviews: One review and approval. 
 

i. Planning documents 
ii. Design documents as negotiated. 
 

C. Reports:  Semi-Annual 
 

i. Progress 
ii. Financial 

 
D. Schedules:  Updates only where substantial deviation. 

 
E. Payments:  Based on negotiated advance payment schedule if performance exceeds 

1 year. 
 

F. Certified Payrolls if Davis Bacon applies:  Tribe retains payroll records and do not 
submit to the Government. 

 
G. Personal Property Inventories where equipment funds are a part of compact:  Tribe 

does not have to submit inventories unless they have requested the Government to 
take title to the equipment as specified in the compact.   

 
H. IHS Monitoring:  Semi-Annual, unless otherwise stipulated in the project agreement 

and only to “view the progress”. 
I. Amendments or Modifications:  Only when the tribe request additional projects be 

added to the existing project agreement or there is a  
 

J. Final Inspections:  None, unless negotiated in the project agreement if IHS owns and 
operates. 

 
K. Close-out:  Not addressed in law or regulations.  Close-Out of Project Agreement 

should be negotiated into the Project Agreement.  Recommended minimum: 
 

i. Final Expenditure Report 
ii. Final personal property inventory only where Secretary takes title 
iii. Financial reconciliation on cost-reimbursement contract.  e.g Determination of 

savings on contingency retained by IHS which may need obligation into the 
Project Agreement as savings for additional services.  
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B. Public Law 93-638, as amended, Title V 
 
Public Law 106-260 
106th Congress 
 
An Act 
 
To amend the Indian Self-Determination and Education Assistance Act to provide for further self-
governance by Indian tribes, and for other purposes. 
 
Be it enacted by the Senate and House of Representatives of the United States of America in 
Congress assembled, 
 
SECTION 1. SHORT TITLE. 
 
This Act may be cited as the ``Tribal Self-Governance Amendments of 2000''. 
 
SEC. 2. FINDINGS. 
 
Congress finds that-- 
 (1) the tribal right of self-government flows from the inherent sovereignty of Indian tribes and 
nations; 
 (2) the United States recognizes a special government-to-government relationship with 
Indian tribes, including the right of the Indian tribes to self-governance, as reflected in the 
Constitution, treaties, Federal statutes, and the course of dealings of the United States with Indian 
tribes; 
 (3) although progress has been made, the Federal bureaucracy, with its centralized rules 
and regulations, has eroded tribal self-governance and dominates tribal affairs; 
 (4) the Tribal Self-Governance Demonstration Project, established under title III of the Indian 
Self-Determination and Education Assistance Act (25 U.S.C. 450f note) was designed to improve 
and perpetuate the government-to-government relationship between Indian tribes and the United 
States and to strengthen tribal control over Federal funding and program management; 
 (5) although the Federal Government has made considerable strides in improving Indian 
health care, it has failed to fully meet its trust responsibilities and to satisfy its obligations to the 
Indian tribes under treaties and other laws; and 
 (6) Congress has reviewed the results of the Tribal Self-Governance Demonstration Project 
and finds that transferring full control and funding to tribal governments, upon tribal request, over 
decision making for Federal programs, services, functions, and activities (or portions thereof )-- 
 (A) is an appropriate and effective means of implementing the Federal policy of 
government-to-government relations with Indian tribes; and 
 (B) strengthens the Federal policy of Indian self-determination. 
 
    \*\See note at the bottom of page 114 Stat. 734. 
 
SEC. 3. DECLARATION OF POLICY. 
 
    It is the policy of Congress-- 
 (1) to permanently establish and implement tribal self-governance within the Department of 
Health and Human Services; 
 (2) to call for full cooperation from the Department of Health and Human Services and its 
constituent agencies in the implementation of tribal self-governance-- 
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 (A) to enable the United States to maintain and improve its unique and continuing 
relationship with, and responsibility to, Indian tribes; 
(B) to permit each Indian tribe to choose the extent of its participation in self-governance in 
accordance with the provisions of the Indian Self-Determination and Education Assistance Act 
relating to the provision of Federal services to Indian tribes; 
 (C) to ensure the continuation of the trust responsibility of the United States to Indian 
tribes and Indian individuals; 
 (D) to affirm and enable the United States to fulfill its obligations to the Indian tribes 
under treaties and other laws; 
 (E) to strengthen the government-to-government relationship between the United States 
and Indian tribes through direct and meaningful consultation with all tribes; 
 (F) to permit an orderly transition from Federal domination of programs and services to 
provide Indian tribes with meaningful authority, control, funding, and discretion to plan, conduct, 
redesign, and administer programs, services, functions, and activities (or  
portions thereof ) that meet the needs of the individual tribal communities; 
 (G) to provide for a measurable parallel reduction in the Federal bureaucracy as 
programs, services, functions, and activities (or portion thereof ) are assumed by Indian tribes; 
 (H) to encourage the Secretary to identify all programs, services, functions, and activities 
(or portions thereof ) of the Department of Health and Human Services that may be managed by an 
Indian tribe under this Act and to assist Indian tribes in assuming  responsibility for such programs, 
services, functions, and activities (or portions thereof ); and 
 (I) to provide Indian tribes with the earliest opportunity to administer programs, services, 
functions, and activities (or portions thereof) from throughout the Department of Health and Human 
Services. 
 
SEC. 4. TRIBAL SELF-GOVERNANCE. 
 
The Indian Self-Determination and Education Assistance Act (25 U.S.C. 450 et seq.) is amended by 
adding at the end the following: 
 
``TITLE V--TRIBAL SELF-GOVERNANCE 
 
``SEC. 501. DEFINITIONS. 
 
 
 ``(a) In General.--In this title: 
 ``(1) Construction project.--The term `construction project'-- 
 ``(A) means an organized noncontinuous undertaking to complete a specific set of 
predetermined objectives for the planning, environmental determination, design, construction, repair, 
improvement, or expansion of buildings or facilities, as described in a construction project 
agreement; and 
 ``(B) does not include construction program administration and activities described 
in paragraphs (1) through (3) of section 4(m), that may otherwise be included in a funding agreement 
under this title. 
 ``(2) Construction project agreement.--The term `construction project agreement' means 
a negotiated agreement between the Secretary and an Indian tribe, that at a minimum-- 
 ``(A) establishes project phase start and completion dates; 
 ``(B) defines a specific scope of work and standards by which it will be 

accomplished; 
 ``(C) identifies the responsibilities of the Indian tribe and the Secretary; 
 ``(D) addresses environmental considerations; 
 ``(E) identifies the owner and operations and maintenance entity of the proposed 

work; 

Page 6B-2 



Technical Assistance Guide  September 2004 
 

 ``(F) provides a budget; 
 ``(G) provides a payment process; and 
 ``(H) establishes the duration of the agreement based on the time necessary to 

complete the specified scope of work, which may be 1 or more years. 
 ``(3) Gross mismanagement.--The term `gross mismanagement' means a significant, 
clear, and convincing violation of a compact, funding agreement, or regulatory, or statutory 
requirements applicable to Federal funds transferred to an Indian tribe by a compact or funding 
agreement that results in a significant reduction of funds available for the programs, services, 
functions, or activities (or portions thereof) assumed by an Indian tribe. 
 ``(4) Inherent federal functions.--The term `inherent Federal functions' means those 
Federal functions which cannot legally be delegated to Indian tribes. 
 ``(5) Inter-tribal consortium.--The term `inter-tribal consortium' means a coalition of two 
more separate Indian tribes that join together for the purpose of participating in self-governance, 
including tribal organizations. 
 ``(6) Secretary.--The term `Secretary' means the Secretary of Health and Human 
Services. 
 ``(7) Self-governance.--The term `self-governance' means the program of self-
governance established under section 502. 
 ``(8) Tribal share.--The term `tribal share' means an Indian tribe's portion of all funds and 
resources that support secretarial programs, services, functions, and activities (or portions thereof ) 
that are not required by the Secretary for performance of inherent Federal functions. 
 ``(b) Indian Tribe.--In any case in which an Indian tribe has authorized another Indian tribe, 
an inter-tribal consortium, or a tribal organization to plan for or carry out programs, services, 
functions, or activities (or portions thereof ) on its behalf under this title, the authorized Indian tribe, 
inter-tribal consortium, or tribal organization shall have the rights and responsibilities of the 
authorizing Indian tribe (except as otherwise provided in the authorizing resolution or in this title). In 
such event, the term `Indian tribe' as used in this title shall include such other authorized Indian tribe, 
inter-tribal consortium, or tribal organization. 
 
``SEC. 502. ESTABLISHMENT. 
 
``The Secretary shall establish and carry out a program within the Indian Health Service of the 
Department of Health and Human Services to be known as the `Tribal Self-Governance Program' in 
accordance with this title. 
 
``SEC. 503. SELECTION OF PARTICIPATING INDIAN TRIBES. 
 
 ``(a) Continuing Participation.--Each Indian tribe that is participating in the Tribal Self-
Governance Demonstration Project under title III on the date of the enactment of this title may elect 
to participate in self-governance under this title under existing authority as reflected in tribal 
resolution. 
 ``(b) Additional Participants.-- 
 ``(1) In general.--In addition to those Indian tribes participating in self-governance under 
subsection (a), each year an additional 50 Indian tribes that meet the eligibility criteria specified in 
subsection (c) shall be entitled to participate in self-governance. 
 ``(2) Treatment of certain Indian tribes.-- 
 ``(A) In general.--An Indian tribe that has withdrawn from participation in an inter-
tribal consortium or tribal organization, in whole or in part, shall be entitled to participate in self-
governance provided the Indian tribe meets the eligibility criteria specified in subsection (c). 
 ``(B) Effect of withdrawal.--If an Indian tribe has withdrawn from participation in an 
inter-tribal consortium or tribal organization, that Indian tribe shall be entitled to its tribal share of 
funds supporting those programs, services, functions, and activities (or portions thereof ) that the 
Indian tribe will be carrying out under the compact and funding agreement of the Indian tribe. 
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 ``(C) Participation in self-governance.--In no event shall the withdrawal of an Indian 
tribe from an inter-tribal consortium or tribal organization affect the eligibility of the inter-tribal 
consortium or tribal organization to participate in self-governance. 
 ``(c) Applicant Pool.-- 
 ``(1) In general.--The qualified applicant pool for self-governance shall consist of each 
Indian tribe that-- 
 ``(A) successfully completes the planning phase described in subsection (d); 
 ``(B) has requested participation in self-governance by resolution or other official 

action by the governing body of each Indian tribe to be served; and 
 ``(C) has demonstrated, for 3 fiscal years, financial stability and financial 

management capability. 
 ``(2) Criteria for determining financial stability and financial management capacity.--For 
purposes of this subsection, evidence that, during the 3-year period referred to in paragraph  (1)(C), 
an Indian tribe had no uncorrected significant and material audit exceptions in the required annual 
audit of the Indian tribe's self-determination contracts or self-governance funding agreements with 
any Federal agency shall be conclusive evidence of the required stability and capability. 
 ``(d) Planning Phase.--Each Indian tribe seeking participation in self-governance shall 
complete a planning phase. The planning phase shall be conducted to the satisfaction of the Indian 
tribe and shall include-- 
 ``(1) legal and budgetary research; and 
 ``(2) internal tribal government planning and organizational preparation relating to the 
administration of health care programs. 
 ``(e) Grants.--Subject to the availability of appropriations, any Indian tribe meeting the 
requirements of paragraph (1)(B) and (C) of subsection (c) shall be eligible for grants-- 
 ``(1) to plan for participation in self-governance; and 
 ``(2) to negotiate the terms of participation by the Indian tribe or tribal organization in self-
governance, as set forth in a compact and a funding agreement. 
 ``(f) Receipt of Grant Not Required.--Receipt of a grant under subsection (e) shall not be a 
requirement of participation in self-governance. 
 
``SEC. 504. COMPACTS. 
 
 ``(a) Compact Required.--The Secretary shall negotiate and enter into a written compact with 
each Indian tribe participating in self-governance in a manner consistent with the Federal 
Government's trust responsibility, treaty obligations, and the government-to-government relationship 
between Indian tribes and the United States. 

``(b) Contents.--Each compact required under subsection (a) shall set forth the general terms 
of the government-to-government relationship between the Indian tribe and the Secretary, including 
such terms as the parties intend shall control year after year. Such compacts may only be amended 
by mutual agreement of the parties. 
 ``(c) Existing Compacts.--An Indian tribe participating in the Tribal Self-Governance 
Demonstration Project under title III on the date of the enactment of this title shall have the option at 
any time after the date of the enactment of this title to-- 
 ``(1) retain the Tribal Self-Governance Demonstration Project compact of that Indian tribe 
(in whole or in part) to the extent that the provisions of that funding agreement are not directly 
contrary to any express provision of this title; or 
 ``(2) instead of retaining a compact or portion thereof under paragraph (1), negotiate a 
new compact in a manner consistent with the requirements of this title. 
 ``(d) Term and Effective Date.--The effective date of a compact shall be the date of the 
approval and execution by the Indian tribe or another date agreed upon by the parties, and shall 
remain in effect for so long as permitted by Federal law or until terminated by mutual written 
agreement, retrocession, or reassumption. 
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``SEC. 505. FUNDING AGREEMENTS. 
 
 ``(a) Funding Agreement Required.--The Secretary shall negotiate and enter into a written 
funding agreement with each Indian tribe participating in self-governance in a manner consistent with 
the Federal Government's trust responsibility, treaty obligations, and the government-to-government 
relationship between Indian tribes and the United States. 
 ``(b) Contents.-- 
 ``(1) In general.--Each funding agreement required under subsection (a) shall, as 
determined by the Indian tribe, authorize the Indian tribe to plan, conduct, consolidate, administer, 
and receive full tribal share funding, including tribal shares of discretionary Indian Health Service 
competitive grants (excluding congressionally earmarked competitive grants), for all programs, 
services, functions, and activities (or portions thereof ), that are carried out for the benefit of Indians 
because of their status as Indians without regard to the agency or office of the Indian Health Service 
within which the program, service, function, or activity (or portion thereof ) is performed. 
 ``(2) Inclusion of certain programs, services, functions, and activities.--Such programs, 
services, functions, or activities (or portions thereof ) include all programs, services, functions, 
activities (or portions thereof ), including grants (which may be added to a funding agreement after 
an award of such grants), with respect to which Indian  
tribes or Indians are primary or significant beneficiaries, administered by the Department of Health 
and Human Services through the Indian Health Service and all local, field, service unit, area, 
regional, and central headquarters or national office functions so administered under the authority of-
- 
 ``(A) the Act of November 2, 1921 (42 Stat. 208; chapter 115; 25 U.S.C. 13); 
 ``(B) the Act of April 16, 1934 (48 Stat. 596; chapter 147; 25 U.S.C. 452 et seq.); 
 ``(C) the Act of August 5, 1954 (68 Stat. 674; chapter 658); 
 ``(D) the Indian Health Care Improvement Act (25 U.S.C. 1601 et seq.); 
 ``(E) the Indian Alcohol and Substance Abuse Prevention and Treatment Act of 

1986 (25 U.S.C. 2401 et seq.); 
 ``(F) any other Act of Congress authorizing any agency of the Department of 
Health and Human Services to administer, carry out, or provide financial assistance to such a 
program, service, function or activity (or portions thereof ) described in this section that is carried out 
for the benefit of Indians because of their status as Indians; or 
 ``(G) any other Act of Congress authorizing such a program, service, function, or 
activity (or portions thereof) carried out for the benefit of Indians under which appropriations are 
made available to any agency other than an agency within the Department of Health and Human 
Services, in any case in which the Secretary Administers hat program, service, function, or activity or 
portion thereof). 
 ``(c) Inclusion in Compact or Funding Agreement.--It shall not be a requirement that an 
Indian tribe or Indians be identified in the authorizing statute for a program or element of a program 
to be eligible for inclusion in a compact or funding agreement under this title. 
 ``(d) Funding Agreement Terms.--Each funding agreement under this title shall set forth-- 
 ``(1) terms that generally identify the programs, services, functions, and activities (or 
portions thereof) to be performed or administered; and 
 ``(2) for the items identified in paragraph (1)-- 
 ``(A) the general budget category assigned; 
 ``(B) the funds to be provided, including those funds to be provided on a recurring 

basis; 
 ``(C) the time and method of transfer of the funds; 
 ``(D) the responsibilities of the Secretary; and 
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 ``(E) any other provision with respect to which the Indian tribe and the Secretary 

agree. 
 ``(e) Subsequent Funding Agreements.--Absent notification from an Indian tribe that is 
withdrawing or retroceding the operation of one or more programs, services, functions, or 
activities(or portions thereof ) identified in a funding agreement, or unless otherwise agreed to by the 
parties, each funding agreement shall remain in full force and effect until a subsequent funding 
agreement is executed, and the terms of the subsequent funding agreement shall be retroactive to 
the end of the term of the preceding funding agreement. 
 ``(f) Existing Funding Agreements.--Each Indian tribe participating  
in the Tribal Self-Governance Demonstration Project established under  
title III on the date of the enactment of this title shall have the  
option at any time thereafter to-- 
 ``(1) retain the Tribal Self-Governance Demonstration Project funding agreement of that 
Indian tribe (in whole or in part) to the extent that the provisions of that funding agreement are not 
directly contrary to any express provision of this title; or 
 ``(2) instead of retaining a funding agreement or portion thereof under paragraph (1), 
negotiate a new funding agreement in a manner consistent with the requirements of this title. 
 ``(g) Stable Base Funding.--At the option of an Indian tribe, a funding agreement may 
provide for a stable base budget specifying the recurring funds (including, for purposes of this 
provision, funds available under section 106(a)) to be transferred to such Indian tribe, for such period 
as may be specified in the funding agreement, subject to annual adjustment only to reflect changes 
in congressional appropriations by sub-sub activity excluding earmarks. 
 
``SEC. 506. GENERAL PROVISIONS. 
 
 ``(a) Applicability.--The provisions of this section shall apply to compacts and funding 
agreements negotiated under this title and an Indian tribe may, at its option, include provisions that 
reflect such requirements in a compact or funding agreement. 
 ``(b) Conflicts of Interest.--Indian tribes participating in self-governance under this title shall 
ensure that internal measures are in place to address conflicts of interest in the administration of 
self-governance programs, services, functions, or activities (or portions thereof ). 
 ``(c) Audits.-- 
 ``(1) Single agency audit act.--The provisions of chapter 75 of title 31, United States 
Code, requiring a single agency audit report shall apply to funding agreements under this title. 
 ``(2) Cost principles.--An Indian tribe shall apply cost principles under the applicable 
Office of Management and Budget circular, except as modified by section 106 other provisions of 
law, or by any exemptions to applicable Office of Management and Budget circulars subsequently 
granted by the Office of Management and Budget. No other audit or accounting standards shall be 
required by the Secretary. Any claim by the Federal Government against the Indian tribe relating to 
funds received under a funding agreement based on any audit under this subsection shall be subject 
to the provisions of section 106(f). 
 ``(d) Records.-- 
 ``(1) In general.--Unless an Indian tribe specifies otherwise in the compact or funding 
agreement, records of the Indian tribe shall not be considered Federal records for purposes of 
chapter 5 of title 5, United States Code. 
 ``(2) Recordkeeping system.--The Indian tribe shall maintain a recordkeeping system, 
and, after 30 days advance notice, provide the Secretary with reasonable access to such records to 
enable the Department of Health and Human Services to meet its minimum legal recordkeeping 
system requirements under sections 3101 through 3106 of title 44, United States Code. 
 ``(e) Redesign and Consolidation.--An Indian tribe may redesign or consolidate programs, 
services, functions, and activities (or portions thereof ) included in a funding agreement under 
section 505 and reallocate or redirect funds for such programs, services, functions, and activities (or 
portions thereof ) in any manner which the Indian tribe deems to be in the best interest of the health 
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and welfare of the Indian community being served, only if the redesign or consolidation does not 
have the effect of denying eligibility for services to population groups otherwise eligible to be served 
under applicable Federal law. 
 ``(f) Retrocession.--An Indian tribe may retrocede, fully or partially, to the Secretary 
programs, services, functions, or activities (or portions thereof) included in the compact or funding 
agreement.  Unless the Indian tribe rescinds the request for retrocession, such retrocession will 
become effective within the timeframe specified by the parties in the compact or funding agreement. 
In the absence of such a specification, such retrocession shall become effective on-- 
 ``(1) the earlier of-- 
 ``(A) 1 year after the date of submission of such request; or 
 ``(B) the date on which the funding agreement expires; or 
 ``(2) such date as may be mutually agreed upon by the Secretary and the Indian tribe. 
 ``(g) Withdrawal.-- 
 ``(1) Process.-- 
 ``(A) In general.--An Indian tribe may fully or partially withdraw from a participating 
inter-tribal consortium or tribal organization its share of any program, function, service, or activity (or 
portions thereof ) included in a compact or funding agreement. 
 ``(B) Effective date.--The withdrawal referred to in subparagraph (A) shall become 
effective within the timeframe specified in the resolution which authorizes transfer to the participating 
tribal organization or inter-tribal consortium. In the absence of a specific timeframe set forth in the 
resolution, such withdrawal shall become effective on-- 
 ``(i) the earlier of-- 
 ``(I) 1 year after the date of submission of such request; or 
 ``(II) the date on which the funding agreement expires; or 
 ``(ii) such date as may be mutually agreed upon by the Secretary, the 
withdrawing Indian tribe, and the participating tribal organization or inter-tribal consortium that has 
signed the compact or funding agreement on behalf of the withdrawing Indian tribe, inter-tribal 
consortium, or tribal organization. 
 ``(2) Distribution of funds.--When an Indian tribe or tribal organization eligible to enter 
into a self-determination contract under title I or a compact or funding agreement under this title fully 
or partially withdraws from a participating inter-tribal consortium or tribal organization-- 
 ``(A) the withdrawing Indian tribe or tribal organization shall be entitled to its tribal 
share of funds supporting those programs, services, functions, or activities (or portions thereof ) that 
the Indian tribe will be carrying out under its own self-determination contract or compact and funding 
agreement (calculated on the same basis as the funds were initially allocated in the funding 
agreement of the inter-tribal consortium or tribal organization); and 
 ``(B) the funds referred to in subparagraph (A) shall be transferred from the funding 
agreement of the inter-tribal consortium or tribal organization, on the condition that the provisions of 
sections 102 and 105(i), as appropriate, shall apply to that withdrawing Indian tribe. 
 ``(3) Regaining mature contract status.--If an Indian tribe elects to operate all or some 
programs, services, functions, or activities (or portions thereof ) carried out under a compact or 
funding agreement under this title through a self-determination contract under title I, at the option of 
the Indian tribe, the resulting self-determination contract shall be a mature self-determination 
contract. 
 ``(h) Nonduplication.--For the period for which, and to the extent to which, funding is provided 
under this title or under the compact or funding agreement, the Indian tribe shall not be entitled to 
contract with the Secretary for such funds under section 102, except that such Indian tribe shall be 
eligible for new programs on the same basis as other Indian tribes. 
 
``SEC. 507. PROVISIONS RELATING TO THE SECRETARY. 
 
 ``(a) Mandatory Provisions.-- 
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 ``(1) Health status reports.--Compacts or funding agreements negotiated between the 
Secretary and an Indian tribe shall include a provision that requires the Indian tribe to report on 
health status and service delivery-- 
 ``(A) to the extent such data is not otherwise available to the Secretary and specific 
funds for this purpose are provided by the Secretary under the funding agreement; and 
 ``(B) if such reporting shall impose minimal burdens on the participating Indian tribe 
and such requirements are promulgated under section 517. 
 ``(2) Reassumption.-- 
 ``(A) In general.--Compacts or funding agreements negotiated between the 
Secretary and an Indian tribe shall include a provision authorizing the Secretary to reassume 
operation of a program, service, function, or activity (or portions thereof ) and associated funding if 
there is a specific finding relative to that program, service, function, or activity (or portion thereof ) of-
- 
 ``(i) imminent endangerment of the public health caused by an act or 
omission of the Indian tribe, and the imminent endangerment arises out of a failure to carry out the 
compact or funding agreement; or 
 ``(ii) gross mismanagement with respect to funds transferred to a tribe by a 
compact or funding agreement, as determined by the Secretary in consultation with the Inspector 
General, as appropriate. 
 ``(B) Prohibition.--The Secretary shall not reassume operation of a program, 
service, function, or activity (or portions thereof) unless-- 
 ``(i) the Secretary has first provided written notice and a hearing on the 
record to the Indian tribe; and 
 ``(ii) the Indian tribe has not taken corrective action to remedy the imminent 
endangerment to public health or gross mismanagement. 
 ``(C) Exception.-- 
 ``(i) In general.--Notwithstanding subparagraph (B), the Secretary may, upon 
written notification to the Indian tribe, immediately reassume operation of a program, service, 
function, or activity (or portion thereof ) if-- 
 ``(I) the Secretary makes a finding of imminent substantial and 
irreparable endangerment of the public health caused by an act or omission of the Indian tribe; and 
 ``(II) the endangerment arises out of a failure to carry out the compact or 
funding agreement. 
 ``(ii) Reassumption.--If the Secretary reassumes operation of a program, 
service, function, or activity (or portion thereof) under this subparagraph, the Secretary shall provide 
the Indian tribe with a hearing on the record not later than 10 days after such reassumption. 
 ``(D) Hearings.--In any hearing or appeal involving a decision to reassume 
operation of a program, service, function, or activity (or portion thereof ), the Secretary shall have the 
burden of proof of demonstrating by clear and convincing evidence the validity of the grounds for the 
reassumption. 
 ``(b) Final Offer.--In the event the Secretary and a participating Indian tribe are unable to 
agree, in whole or in part, on the terms of a compact or funding agreement (including funding levels), 
the Indian tribe may submit a final offer to the Secretary. Not more than 45 days after such 
submission, or within a longer time agreed upon by the Indian tribe, the Secretary shall review and 
make a determination with respect to such offer. In the absence of a timely rejection of the offer, in 
whole or in part, made in compliance with subsection (c), the offer shall be deemed agreed to by the 
Secretary. 
 ``(c) Rejection of Final Offers.-- 
 ``(1) In general.--If the Secretary rejects an offer made under subsection (b) (or one or 
more provisions or funding levels in such offer), the Secretary shall provide-- 
 ``(A) a timely written notification to the Indian tribe that contains a specific finding 
that clearly demonstrates, or that is supported by a controlling legal authority, that-- 
 ``(i) the amount of funds proposed in the final offer exceeds the applicable 
funding level to which the Indian tribe is entitled under this title; 
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 ``(ii) the program, function, service, or activity (or portion thereof) that is the 
subject of the final offer is an inherent Federal function that cannot legally be delegated to an Indian 
tribe; 
 ``(iii) the Indian tribe cannot carry out the program, function, service, or 
activity (or portion thereof) in a manner that would not result in significant danger or risk to the public 
health; or 
 ``(iv) the Indian tribe is not eligible to participate in self-governance under 
section 503; 
 ``(B) technical assistance to overcome the objections stated in the notification 
required by subparagraph (A); 
 ``(C) the Indian tribe with a hearing on the record with the right to engage in full 
discovery relevant to any issue raised in the matter and the opportunity for appeal on the objections 
raised, except that the Indian tribe may, in lieu of filing such appeal, directly proceed to initiate an 
action in a Federal district court pursuant to section 110(a); and 
 ``(D) the Indian tribe with the option of entering into the severable portions of a final 
proposed compact or funding agreement, or provision thereof, (including a lesser funding amount, if 
any), that the Secretary did not reject, subject to any additional alterations necessary to conform the 
compact or funding agreement to the severed provisions. 
 ``(2) Effect of exercising certain option.--If an Indian tribe exercises the option specified 
in paragraph (1)(D), that Indian tribe shall retain the right to appeal the Secretary's rejection under 
this section, and subparagraphs (A), (B), and (C) of that paragraph shall only apply to that portion of 
the proposed final compact, funding agreement, or provision thereof that was rejected by the 
Secretary. 
 ``(d) Burden of Proof.--With respect to any hearing or appeal or civil action conducted 
pursuant to this section, the Secretary shall have the burden of demonstrating by clear and 
convincing evidence the validity of the grounds for rejecting the offer (or a provision thereof ) made 
under subsection (b). 
 ``(e) Good Faith.--In the negotiation of compacts and funding agreements the Secretary shall 
at all times negotiate in good faith to maximize implementation of the self-governance policy. The 
Secretary shall carry out this title in a manner that maximizes the policy of tribal self-governance, in 
a manner consistent with the purposes specified in section 3 of the Tribal Self-Governance 
Amendments of 2000. 
 ``(f ) Savings.--To the extent that programs, functions, services, or activities (or portions 
thereof ) carried out by Indian tribes under this title reduce the administrative or other responsibilities 
of the Secretary with respect to the operation of Indian programs and result in savings that have not 
otherwise been included in the amount of tribal shares and other funds determined under section 
508(c), the Secretary shall make such savings available to the Indian tribes, inter-tribal consortia, or 
tribal organizations for the provision of additional services to program beneficiaries in a manner 
equitable to directly served, contracted, and compacted programs. 
 ``(g) Trust Responsibility.--The Secretary is prohibited from waiving, modifying, or 
diminishing in any way the trust responsibility of the United States with respect to Indian tribes and 
individual Indians that exists under treaties, Executive orders, other laws, or court decisions. 
 ``(h) Decision maker.--A decision that constitutes final agency action and relates to an 
appeal within the Department of Health and Human Services conducted under subsection (c) shall 
be made either-- 
 ``(1) by an official of the Department who holds a position at a higher organizational level 
within the Department than the level of the departmental agency in which the decision that is the 
subject of the appeal was made; or 
 ``(2) by an administrative judge. 
 
``SEC. 508. TRANSFER OF FUNDS. 
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 ``(a) In General.--Pursuant to the terms of any compact or funding agreement entered into 
under this title, the Secretary shall transfer to the Indian tribe all funds provided for in the funding 
agreement, pursuant to subsection (c), and provide funding for periods covered by joint resolution 
adopted by Congress making continuing appropriations, to the extent permitted by such resolutions. 
In any instance where a funding agreement requires an annual transfer of funding to be made at the 
beginning of a fiscal year, or requires semiannual or other periodic transfers of funding to be made 
commencing at the beginning of a fiscal year, the first such transfer shall be made not later than 10 
days after the apportionment of such funds by the Office of Management and Budget to the 
Department, unless the funding agreement provides otherwise. 
 ``(b) Multiyear Funding.--The Secretary is authorized to employ, upon tribal request, 
multiyear funding agreements. References in this title to funding agreements shall include such 
multiyear funding agreements. 
 ``(c) Amount of Funding.--The Secretary shall provide funds under a funding agreement 
under this title in an amount equal to the amount that the Indian tribe would have been entitled to 
receive under self-determination contracts under this Act, including amounts for direct program costs 
specified under section 106(a)(1) and amounts for contract support costs specified under section 
106(a) (2), (3), (5), and (6), including any funds that are specifically or functionally related to the 
provision by the Secretary of services and benefits to the Indian tribe or its members, all without 
regard to the organizational level within the Department where such functions are carried out. 
 ``(d) Prohibitions.-- 
 ``(1) In general.--Except as provided in paragraph (2), the Secretary is expressly 
prohibited from-- 
 ``(A) failing or refusing to transfer to an Indian tribe its full share of any central, 
headquarters, regional, area, or service unit office or other funds due under this Act, except as 
required by Federal law; 
 ``(B) withholding portions of such funds for transfer over a period of years; and 
 ``(C) reducing the amount of funds required under this Act-- 
 ``(i) to make funding available for self-governance monitoring or 
administration by the Secretary; 
 ``(ii) in subsequent years, except pursuant to-- 
 ``(I) a reduction in appropriations from the previous fiscal year for the 
program or function to be included in a compact or funding agreement; 
 ``(II) a congressional directive in legislation or accompanying report; 
 ``(III) a tribal authorization; 
 ``(IV) a change in the amount of pass-through funds subject to the terms 
of the funding agreement; or 
 ``(V) completion of a project, activity, or program for which such funds 
were provided; 
 ``(iii) to pay for Federal functions, including Federal pay costs, Federal 
employee retirement benefits, automated data processing, technical assistance, and monitoring of 
activities under this Act; or 
 ``(iv) to pay for costs of Federal personnel displaced by self-determination 
contracts under this Act or self-governance; 
 ``(2) Exception.--The funds described in paragraph (1)(C) may be increased by the 
Secretary if necessary to carry out this Act or as provided in section 105(c)(2). 
 ``(e) Other Resources.--In the event an Indian tribe elects to carry out a compact or funding 
agreement with the use of Federal personnel, Federal supplies (including supplies available from 
Federal warehouse facilities), Federal supply sources (including lodging, airline transportation, and 
other means of transportation including the use of interagency motor pool vehicles) or other Federal 
resources (including supplies, services, and resources available to the Secretary under any 
procurement contracts in which the Department is eligible to participate), the Secretary shall acquire 
and transfer such personnel, supplies, or resources to the Indian tribe. 
 ``(f ) Reimbursement to Indian Health Service.--With respect to functions transferred by the 
Indian Health Service to an Indian tribe, the Indian Health Service shall provide goods and services 
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to the Indian tribe, on a reimbursable basis, including payment in advance with subsequent 
adjustment. The reimbursements received from those goods and services, along with the funds 
received from the Indian tribe pursuant to this title, may be credited to the same or subsequent 
appropriation account which provided the funding, such amounts to remain available until expended. 
 ``(g) Prompt Payment Act.--Chapter 39 of title 31, United States Code, shall apply to the 
transfer of funds due under a compact or funding agreement authorized under this title. 
 ``(h) Interest or Other Income on Transfers.--An Indian tribe is entitled to retain interest 
earned on any funds paid under a compact or funding agreement to carry out governmental or health 
purposes and such interest shall not diminish the amount of funds the Indian tribe is authorized to 
receive under its funding agreement in the year the interest is earned or in any subsequent fiscal 
year. Funds transferred under this title shall be managed using the prudent investment standard. 
 ``(i) Carryover of Funds.--All funds paid to an Indian tribe in accordance with a compact or 
funding agreement shall remain available until expended. In the event that an Indian tribe elects to 
carry over funding from 1 year to the next, such carryover shall not diminish the amount of funds the 
Indian tribe is authorized to receive under its funding agreement in that or any subsequent fiscal 
year. 
 ``( j) Program Income.--All Medicare, Medicaid, or other program income earned by an Indian 
tribe shall be treated as supplemental funding to that negotiated in the funding agreement. The 
Indian tribe may retain all such income and expend such funds in the current year or in future years 
except to the extent that the Indian Health Care Improvement Act (25 U.S.C. 1601 et seq.) provides 
otherwise for Medicare and Medicaid receipts. Such funds shall not result in any offset or reduction 
in the amount of funds the Indian tribe is authorized to receive under its funding agreement in the 
year the program income is received or for any subsequent fiscal year. 
 ``(k) Limitation of Costs.--An Indian tribe shall not be obligated to continue performance that 
requires an expenditure of funds in excess of the amount of funds transferred under a compact or 
funding agreement. If at any time the Indian tribe has reason to believe that the total amount 
provided for a specific activity in the compact or funding agreement is insufficient the Indian tribe 
shall provide reasonable notice of such insufficiency to the Secretary. If the Secretary does not 
increase the amount of funds transferred under the funding agreement, the Indian tribe may suspend 
performance of the activity until such time as additional funds are transferred. 
 
``SEC. 509. CONSTRUCTION PROJECTS. 
 
 ``(a) In General.--Indian tribes participating in tribal self-governance may carry out 
construction projects under this title if they elect to assume all Federal responsibilities under the 
National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.), the National Historic 
Preservation Act (16 U.S.C. 470 et seq.), and related provisions of law that would apply if the 
Secretary were to undertake a construction project, by adopting a resolution-- 
 ``(1) designating a certifying officer to represent the Indian tribe and to assume the status 
of a responsible Federal official under such laws; and 
 ``(2) accepting the jurisdiction of the Federal court for the purpose of enforcement of the 
responsibilities of the responsible Federal official under such environmental laws. 
 ``(b) Negotiations.--Construction project proposals shall be negotiated pursuant to the 
statutory process in section 105(m) and resulting construction project agreements shall be 
incorporated into funding agreements as addenda. 
 ``(c) Codes and Standards.--The Indian tribe and the Secretary shall agree upon and specify 
appropriate building codes and architectural and engineering standards (including health and safety) 
which shall be in conformity with nationally recognized standards for comparable projects. 
 
 ``(d) Responsibility for Completion.--The Indian tribe shall assume responsibility for the 
successful completion of the construction project in accordance with the negotiated construction 
project agreement. 
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 ``(e) Funding.--Funding for construction projects carried out under this title shall be included 
in funding agreements as annual advance payments, with semiannual payments at the option of the 
Indian tribe. Annual advance and semiannual payment amounts shall be determined based on 
mutually agreeable project schedules reflecting work to be accomplished within the advance 
payment period, work accomplished and funds expended in previous payment periods, and the total 
prior payments. The Secretary shall include associated project contingency funds with each advance 
payment installment. The Indian tribe shall be responsible for the management of the contingency 
funds included in funding agreements. 
 ``(f ) Approval.--The Secretary shall have at least one opportunity to approve project planning 
and design documents prepared by the Indian tribe in advance of construction of the facilities 
specified in the scope of work for each negotiated construction project agreement or amendment 
thereof which results in a significant change in the original scope of work. The Indian tribe shall 
provide the Secretary with project progress and financial reports not less than semiannually. The 
Secretary may conduct onsite project oversight visits semiannually or on an alternate schedule 
agreed to by the Secretary and the Indian tribe. 
 ``(g) Wages.--All laborers and mechanics employed by contractors and subcontractors 
(excluding tribes and tribal organizations) in the construction, alteration, or repair, including painting 
or decorating of a building or other facilities in connection with construction projects funded by the 
United States under this Act shall be paid wages at not less than those prevailing wages on similar 
construction in the locality as determined by the Secretary of Labor in accordance with the Davis-
Bacon Act of March 3, 1931 (46 Stat. 1494). With respect to construction alteration, or repair work to 
which the Act of March 3, 1931, is applicable under this section, the Secretary of Labor shall have 
the authority and functions set forth in the Reorganization Plan numbered 14, of 1950, and section 2 
of the Act of June 13, 1934 (48 Stat. 948). 
 ``(h) Application of Other Laws.--Unless otherwise agreed to by the Indian tribe, no provision 
of the Office of Federal Procurement Policy Act, the Federal Acquisition Regulations issued pursuant 
thereto, or any other law or regulation pertaining to Federal procurement (including Executive orders) 
shall apply to any construction project conducted under this title. 
 
``SEC. 510. FEDERAL PROCUREMENT LAWS AND REGULATIONS. 
 
``Regarding construction programs or projects, the Secretary and Indian tribes may negotiate for the 
inclusion of specific provisions of the Office of Federal Procurement and Policy Act (41 U.S.C. 401 et 
seq.) and Federal acquisition regulations in any funding agreement entered into under this part. 
Absent a negotiated agreement, such provisions and regulatory requirements shall not apply. 
 
``SEC. 511. CIVIL ACTIONS. 
 
 ``(a) Contract Defined.--For the purposes of section 110, the term `contract' shall include 
compacts and funding agreements entered into under this title. 
 ``(b) Applicability of Certain Laws.--Section 2103 of the Revised Statutes (25 U.S.C. 81) and 
section 16 of the Act of June 18, 1934 (48 Stat. 987; chapter 576; 25 U.S.C. 476), shall not apply to 
attorney and other professional contracts entered into by Indian tribes participating in self-
governance under this title. 
 ``(c) References.--All references in this Act to section 1 of the Act of June 26, 1936 (49 Stat. 
1967; chapter 831) are hereby deemed to include the first section of the Act of July 3, 1952 (66 Stat. 
323; chapter 549; 25 U.S.C. 82a). 
 
``SEC. 512. FACILITATION. 
 
 ``(a) Secretarial Interpretation.--Except as otherwise provided by law, the Secretary shall 
interpret all Federal laws, Executive orders, and regulations in a manner that will facilitate-- 
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 ``(1) the inclusion of programs, services, functions, and activities (or portions thereof) 
and funds associated therewith, in the agreements entered into under this section; 
 ``(2) the implementation of compacts and funding agreements entered into under this 
title; and 
 ``(3) the achievement of tribal health goals and objectives. 
 ``(b) Regulation Waiver.-- 
 ``(1) In general.--An Indian tribe may submit a written request to waive application of a 
regulation promulgated under section 517 or the authorities specified in section 505(b) for a compact 
or funding agreement entered into with the Indian Health Service under this title, to the Secretary 
identifying the applicable Federal regulation sought to be waived and the basis  
for the request. 
 ``(2) Approval.--Not later than 90 days after receipt by the Secretary of a written request 
by an Indian tribe to waive application of a regulation for a compact or funding agreement entered 
into under this title, the Secretary shall either approve or deny the requested waiver in writing. A 
denial may be made only upon a specific finding by the Secretary that identified language in the 
regulation may not be waived because such waiver is prohibited by Federal law. A failure to approve 
or deny a waiver request not later than 90 days after receipt shall be deemed an approval of such 
request. The Secretary's decision shall be final for the Department. 
 ``(c) Access to Federal Property.--In connection with any compact or funding agreement 
executed pursuant to this title or an agreement negotiated under the Tribal Self-Governance 
Demonstration Project established under title III, as in effect before the enactment of the Tribal Self-
Governance Amendments of 2000, upon the request of an Indian tribe, the Secretary-- 
 ``(1) shall permit an Indian tribe to use existing school buildings, hospitals, and other 
facilities and all equipment therein or appertaining thereto and other personal property owned by the 
Government within the Secretary's jurisdiction under such terms and conditions as may be agreed 
upon by the Secretary and the Indian tribe for their use and maintenance; 
 ``(2) may donate to an Indian tribe title to any personal or real property found to be 
excess to the needs of any agency of the Department, or the General Services Administration, 
except that-- 
 ``(A) subject to the provisions of subparagraph (B), title to property and equipment 
furnished by the Federal Government for use in the performance of the compact or funding 
agreement or purchased with funds under any compact or funding agreement shall, unless otherwise 
requested by the Indian tribe, vest in the appropriate Indian tribe; 
 ``(B) if property described in subparagraph (A) has a value in excess of $5,000 at 
the time of retrocession, withdrawal, or reassumption, at the option of the Secretary upon the 
retrocession, withdrawal, or reassumption, title to such property and equipment shall revert to the 
Department of Health and Human Services; and 
 ``(C) all property referred to in subparagraph (A) shall remain eligible for 
replacement, maintenance, and improvement on the same basis as if title to such property were 
vested in the United States; and 
 ``(3) shall acquire excess or surplus Government personal or real property for donation to 
an Indian tribe if the Secretary determines the property is appropriate for use by the Indian tribe for 
any purpose for which a compact or funding agreement is authorized under this title. 
 ``(d) Matching or Cost-Participation Requirement.--All funds provided under compacts, 
funding agreements, or grants made pursuant to this Act, shall be treated as non-Federal funds for 
purposes of meeting matching or cost participation requirements under any other Federal or non-
Federal program. 
 ``(e) State Facilitation.--States are hereby authorized and encouraged to enact legislation, 
and to enter into agreements with Indian tribes to facilitate and supplement the initiatives, programs, 
and policies authorized by this title and other Federal laws benefiting Indians and Indian tribes. 
 ``(f ) Rules of Construction.--Each provision of this title and each provision of a compact or 
funding agreement shall be liberally construed for the benefit of the Indian tribe participating in self-
governance and any ambiguity shall be resolved in favor of the Indian tribe. 
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``SEC. 513. BUDGET REQUEST. 
 
 ``(a) Requirement of Annual Budget Request.-- 
 ``(1) In general.--The President shall identify in the annual budget request submitted to 
Congress under section 1105 of title 31, United States Code, all funds necessary to fully fund all 
funding agreements authorized under this title, including funds specifically identified to fund tribal 
base budgets. All funds so appropriated shall be apportioned to the Indian Health Service. Such 
funds shall be provided to the Office of Tribal Self-Governance which shall be responsible for 
distribution of all funds provided under section 505. 
 ``(2) Rule of construction.--Nothing in this subsection shall be construed to authorize the 
Indian Health Service to reduce the amount of funds that a self-governance tribe is otherwise entitled 
to receive under its funding agreement or other applicable law, whether or not such funds are 
apportioned to the Office of Tribal Self-Governance under this section. 
 ``(b) Present Funding; Shortfalls.--In such budget request, the President shall identify the 
level of need presently funded and any shortfall in funding (including direct program and contract 
support costs) for each Indian tribe, either directly by the Secretary of Health and Human Services, 
under self-determination contracts, or under compacts and funding agreements authorized under 
this title. 
 
``SEC. 514. REPORTS. 
 
 ``(a) Annual Report.-- 
 ``(1) In general.--Not later than January 1 of each year after the date of the enactment of 
the Tribal Self-Governance Amendments of 2000, the Secretary shall submit to the Committee on 
Indian Affairs of the Senate and the Committee on Resources of the House of Representatives a 
written report regarding the administration of this title. 
 ``(2) Analysis.--The report under paragraph (1) shall include a detailed analysis of the 
level of need being presently funded or unfunded for each Indian tribe, either directly by the 
Secretary, under self-determination contracts under title I, or under compacts and funding 
agreements authorized under this Act. In compiling reports pursuant to this section, the Secretary 
may not impose any reporting requirements on participating Indian tribes or tribal organizations, not 
otherwise provided in this Act. 
 ``(b) Contents.--The report under subsection (a) shall-- 
 ``(1) be compiled from information contained in funding agreements, annual audit 
reports, and data of the Secretary regarding the disposition of Federal funds; and 
 ``(2) identify-- 
 ``(A) the relative costs and benefits of self-governance; 
 ``(B) with particularity, all funds that are specifically or functionally related to the 
provision by the Secretary of services and benefits to self-governance Indian tribes and their 
members; 
 ``(C) the funds transferred to each self-governance Indian tribe and the 
corresponding reduction in the Federal bureaucracy; 
 ``(D) the funding formula for individual tribal shares of all headquarters funds, 
together with the comments of affected Indian tribes or tribal organizations, developed under 
subsection (c); and 
 ``(E) amounts expended in the preceding fiscal year to carry out inherent Federal 
functions, including an identification of those functions by type and location; 
 ``(3) contain a description of the method or methods (or any revisions thereof ) used to 
determine the individual tribal share of funds controlled by all components of the Indian Health 
Service (including funds assessed by any other Federal agency) for inclusion in self-governance 
compacts or funding agreements; 
 ``(4) before being submitted to Congress, be distributed to the Indian tribes for comment 
(with a comment period of no less than 30 days, beginning on the date of distribution); and 
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 ``(5) include the separate views and comments of the Indian tribes or tribal organizations. 
 ``(c) Report on Fund Distribution Method.--Not later than 180 days after the date of the 
enactment of the Tribal Self-Governance Amendments of 2000, the Secretary shall, after 
consultation with Indian tribes, submit a written report to the Committee on Resources of the House 
of Representatives and the Committee on Indian Affairs of the Senate that describes the method or 
methods used to determine the individual tribal share of funds controlled by all components of the 
Indian Health Service (including funds assessed by any other Federal agency) for inclusion in self-
governance compacts or funding agreements. 
 
``SEC. 515. DISCLAIMERS. 
 
 ``(a) No Funding Reduction.--Nothing in this title shall be construed to limit or reduce in any 
way the funding for any program, project, or activity serving an Indian tribe under this or other 
applicable Federal law. Any Indian tribe that alleges that a compact or funding agreement is in 
violation of this section may apply the provisions of section 110. 
 ``(b) Federal Trust and Treaty Responsibilities.--Nothing in this Act shall be construed to 
diminish in any way the trust responsibility of the United States to Indian tribes and individual Indians 
that exists under treaties, Executive orders, or other laws and court decisions. 
 ``(c) Obligations of the United States.--The Indian Health Service under this Act shall neither 
bill nor charge those Indians who may have the economic means to pay for services, nor require any 
Indian tribe to do so. 
 
``SEC. 516. APPLICATION OF OTHER SECTIONS OF THE ACT. 
 
 ``(a) Mandatory Application.--All provisions of sections 5(b), 6, 7, 102(c) and (d), 104, 105(k) 
and (l), 106(a) through (k), and 111 of this Act and section 314 of Public Law 101-512 (coverage 
under chapter 171 of title 28, United States Code, commonly known as the `Federal Tort Claims 
Act'), to the extent not in conflict with this title, shall apply to compacts and funding agreements 
authorized by this title. 
 ``(b) Discretionary Application.--At the request of a participating Indian tribe, any other 
provision of title I, to the extent such provision is not in conflict with his title, shall be made a part of a 
funding agreement or compact entered into under this title. The Secretary is obligated to include 
such provision at the option of the participating Indian tribe or tribes. If such provision is incorporated 
it shall have the same force and effect as if it were set out in full in this title. In the event an Indian 
tribe requests such incorporation at the negotiation stage of a compact or funding agreement, such 
incorporation shall be deemed effective immediately and shall control the negotiation and resulting 
compact and funding agreement. 
 
``SEC. 517. REGULATIONS. 
 
 ``(a) In General.-- 
 ``(1) Promulgation.--Not later than 90 days after the date of the enactment of the Tribal 
Self-Governance Amendments of 2000, the Secretary shall initiate procedures under subchapter III 
of chapter 5 of title 5, United States Code, to negotiate and promulgate such regulations as are 
necessary to carry out this title. 
 ``(2) Publication of proposed regulations.--Proposed regulations to implement this title 
shall be published in the Federal Register by the Secretary no later than 1 year after the date of the 
enactment of the Tribal Self-Governance Amendments of 2000. 
 ``(3) Expiration of authority.--The authority to promulgate regulations under paragraph (1) 
shall expire 21 months after the date of the enactment of the Tribal Self-Governance Amendments of 
2000. 
 ``(b) Committee.-- 
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 ``(1) In general.--A negotiated rulemaking committee established pursuant to section 565 
of title 5, United States Code, to carry out this section shall have as its members only Federal and 
tribal government representatives, a majority of whom shall be nominated by and be representatives 
of Indian tribes with funding agreements under this Act. 
 ``(2) Requirements.--The committee shall confer with, and accommodate participation 
by, representatives of Indian tribes, inter-tribal consortia, tribal organizations, and individual tribal 
members. 
 ``(c) Adaptation of Procedures.--The Secretary shall adapt the negotiated rulemaking 
procedures to the unique context of self-governance and the government-to-government relationship 
between the United States and Indian tribes. 
 ``(d) Effect.--The lack of promulgated regulations shall not limit the effect of this title. 
 ``(e) Effect of Circulars, Policies, Manuals, Guidances, and Rules.--Unless expressly agreed 
to by the participating Indian tribe in the compact or funding agreement, the participating Indian tribe 
shall not be subject to any agency circular, policy, manual, guidance, or rule adopted by the Indian 
Health Service, except for the eligibility provisions of section 105(g) and regulations promulgated 
under section 517. 
 
``SEC. 518. APPEALS. 
 
``In any appeal (including civil actions) involving decisions made by the Secretary under this title, the 
Secretary shall have the burden of proof of demonstrating by clear and convincing evidence-- 
 ``(1) the validity of the grounds for the decision made; and 
 ``(2) that the decision is fully consistent with provisions and policies of this title. 
 
``SEC. 519. AUTHORIZATION OF APPROPRIATIONS. 
 
 ``(a) In General.--There are authorized to be appropriated such sums as may be necessary 
to carry out this title. 
 ``(b) Availability of Appropriations.--Notwithstanding any other provision of this Act, the 
provision of funds under this Act shall be subject to the availability of appropriations and the 
Secretary is not required to reduce funding for programs, projects, or activities serving a tribe in 
order to make funds available to another tribe or tribal organization under this Act.''. 
 
SEC. 5. TRIBAL SELF-GOVERNANCE DEPARTMENT. 
 
The Indian Self-Determination and Education Assistance Act (25 U.S.C. 450 et seq.) is amended by 
adding at the end the following: 
 
``TITLE VI--TRIBAL SELF-GOVERNANCE--DEPARTMENT OF HEALTH AND HUMAN 
SERVICES 
 
``SEC. 601. DEFINITIONS. 
 
 ``(a) In General.--In this title, the Secretary may apply the definitions contained in title V. 
 ``(b) Other Definitions.--In this title: 
 ``(1) Agency.--The term `agency' means any agency or other organizational unit of the 
Department of Health and Human Services, other than the Indian Health Service. 
 ``(2) Secretary.--The term `Secretary' means the Secretary of Health and Human 
Services. 
 
``SEC. 602. DEMONSTRATION PROJECT FEASIBILITY. 
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 ``(a) Study.--The Secretary shall conduct a study to determine the feasibility of a tribal self-
governance demonstration project for appropriate programs, services, functions, and activities (or 
portions thereof) of the agency. 
 ``(b) Considerations.--In conducting the study, the Secretary shall consider-- 
 ``(1) the probable effects on specific programs and program beneficiaries of such a 
demonstration project; 
 ``(2) statutory, regulatory, or other impediments to implementation of such a 
demonstration project; 
 ``(3) strategies for implementing such a demonstration project; 
 ``(4) probable costs or savings associated with such a demonstration project; 
 ``(5) methods to assure quality and accountability in such a demonstration project; and 
 ``(6) such other issues that may be determined by the Secretary or developed through 
consultation pursuant to section 603. 
 ``(c) Report.--Not later than 18 months after the date of the enactment of this title, the 
Secretary shall submit a report to the Committee on Indian Affairs of the Senate and the Committee 
on Resources of the House of Representatives. The report shall contain-- 
 ``(1) the results of the study under this section; 
 ``(2) a list of programs, services, functions, and activities (or portions thereof ) within 
each agency with respect to which it would be feasible to include in a tribal self-governance 
demonstration project; 
 ``(3) a list of programs, services, functions, and activities (or portions thereof ) included in 
the list provided pursuant to paragraph (2) that could be included in a tribal self-governance 
demonstration project without amending statutes, or waiving regulations that the Secretary may not 
waive; 
 ``(4) a list of legislative actions required in order to include those programs, services, 
functions, and activities (or portions thereof ) included in the list provided pursuant to paragraph (2) 
but not included in the list provided pursuant to paragraph (3) in a tribal self-governance 
demonstration project; and 
 ``(5) any separate views of tribes and other entities consulted pursuant to section 603 
related to the information provided pursuant to paragraphs (1) through (4). 
 
``SEC. 603. CONSULTATION. 
 
 ``(a) Study Protocol.-- 
 ``(1) Consultation with Indian tribes.--The Secretary shall consult with Indian tribes to 
determine a protocol for consultation under subsection (b) prior to consultation under such 
subsection with the other entities described in such subsection. 
 ``(2) Requirements for protocol.--The protocol shall require, at a minimum, that-- 
 ``(A) the government-to-government relationship with Indian tribes forms the basis 

for the consultation process; 
 ``(B) the Indian tribes and the Secretary jointly conduct the consultations required 

by this section; and 
 ``(C) the consultation process allows for separate and direct recommendations 

from the Indian tribes and other entities described in subsection (b). 
 ``(b) Conducting Study.--In conducting the study under this title, the Secretary shall consult 
with Indian tribes, States, counties, municipalities, program beneficiaries, and interested public 
interest groups, and may consult with other entities as appropriate. 
 
``SEC. 604. AUTHORIZATION OF APPROPRIATIONS. 
 
``There are authorized to be appropriated such sums as may be necessary to carry out this title. 
Such sums shall remain available until expended.''. 
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SEC. 6. AMENDMENTS CLARIFYING CIVIL PROCEEDINGS. 
 
Section 102(e)(1) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 
450f(e)(1)) is amended by inserting after ``subsection (b)(3)'' the following: ``or any civil action 
conducted pursuant to section 110(a)''. 
 
 
 
 
SEC. 7. SPEEDY ACQUISITION OF GOODS, SERVICES, OR SUPPLIES. 
 
Section 105(k) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450j(k)) is 
amended-- 
 (1) by striking ``deemed an executive agency'' and inserting ``deemed an executive 
agency and part of the Indian Health Service''; and 
 (2) by adding at the end the following: ``For purposes of carrying out such contract, 
grant, or agreement, the Secretary shall, at the request of an Indian tribe, enter into an agreement 
for the acquisition, on behalf of the Indian tribe, of any goods, services, or supplies available to the 
Secretary from the General Services Administration or other Federal agencies that are not directly 
available to the Indian tribe under this section or under any other Federal law, including acquisitions 
from prime vendors. All such acquisitions shall be undertaken through the most efficient and speedy 
means practicable, including electronic ordering arrangements.''. 
 
SEC. 8. PATIENT RECORDS. 
 
    Section 105 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450j) is 
amended by adding at the end the following: 
 ``(o) Patient Records.-- 
 ``(1) In general.--At the option of an Indian tribe or tribal organization, patient records 
may be deemed to be Federal records under those provisions of title 44, United States Code, that 
are commonly referred to as the `Federal Records Act of 1950' for the limited purposes of making 
such records eligible for storage by Federal Records Centers to the same extent and in the same 
manner as other Department of Health and Human Services patient records. 
 ``(2) Treatment of records.--Patient records that are deemed to be Federal records under 
those provisions of title 44, United States Code, that are commonly referred to as the `Federal 
Records Act of 1950' pursuant to this subsection shall not be considered Federal records for the 
purposes of chapter 5 of title 5, United States Code.''. 
 
SEC. 9. ANNUAL REPORTS. 
 
Section 106 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450j-1) is 
amended-- 
 (1) by redesignating subsections (c) through (n) as subsections (d) through (o), 
respectively; and 
 (2) by inserting after subsection (b), the following: 
 ``(c) Annual Reports.--Not later than May 15 of each year, the Secretary shall prepare and 
submit to Congress an annual report on the implementation of this Act. Such report shall include-- 
 ``(1) an accounting of the total amounts of funds provided for each program and the 
budget activity for direct program costs and contract support costs of tribal organizations under self-
determination; 
 ``(2) an accounting of any deficiency in funds needed to provide required contract 
support costs to all contractors for the fiscal year for which the report is being submitted; 
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 ``(3) the indirect cost rate and type of rate for each tribal organization that has been 
negotiated with the appropriate Secretary; 
 ``(4) the direct cost base and type of base from which the indirect cost rate is determined 
for each tribal organization; 
 ``(5) the indirect cost pool amounts and the types of costs included in the indirect cost 
pool; and 
 ``(6) an accounting of any deficiency in funds needed to maintain the preexisting level of 
services to any Indian tribes affected by contracting activities under this Act, and a statement of the 
amount of funds needed for transitional purposes to enable contractors to convert from a Federal 
fiscal year accounting cycle, as authorized by section 105(d).''. 
SEC. 10. REPEAL. 
 
Title III of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450f note) is 
repealed. 
 
SEC. 11. SAVINGS PROVISION. 
 
Funds appropriated for title III of the Indian Self-Determination and Education Assistance Act (25 
U.S.C. 450f note) shall be available for use under title V of such Act. 
 
SEC. 12. APPLICATION TO ALASKA. 
 
 (a) Notwithstanding any other provision of law, nothing in this Act, the amendments made 
thereby, nor its implementation, shall affect-- 
 (1) the right of the Consortium or Southcentral Foundation to carry out the programs, 
functions, services and activities as specified in section 325 of Public Law 105-83 (111 Stat. 55-56); 
or 
 (2) the prohibitions in section 351 of section 101(e) of division A, Public Law 105-277. 
 (b) Section 351 of section 101(e) of division A, Public Law 105-277 and section 326 of Public 
Law 105-83 (111 Stat. 57) are amended by inserting ``as amended'' after the phrase ``Public Law 
93-638 (25 U.S.C. 450 et seq.)'' where such phrase appears in each section. 
 
SEC. 13. EFFECTIVE DATE. 
 
Except as otherwise provided, the provisions of this Act shall take effect on the date of the 
enactment of this Act. 
 
 Approved August 18, 2000. 
 
LEGISLATIVE HISTORY--H.R. 1167 (S. 979): 
HOUSE REPORTS: No. 106-477 (Comm. on Resources). 
SENATE REPORTS: No. 106-221 accompanying S. 979 (Comm. on Indian Affairs). 
CONGRESSIONAL RECORD: 
                                                        Vol. 145 (1999): 
                                    Nov. 17, considered and passed  
                                        House. 
                                                        Vol. 146 (2000): 
                                    Apr. 4, considered and passed  
                                        Senate, amended, in lieu of   
                                        S. 979. 
                                    July 24, House concurred in Senate  
                                        amendment with amendments  
                                        pursuant to H. Res. 562. 
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                                    July 26, Senate concurred in House  
                                        amendments. 
 
    Note: In line 1 of section 12(a)(1), the words ``Consortium or'' have been added in lieu of 
``Consortium of ''. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

42 CFR Parts 36, 36a, 136, 136a, and 
137 

RIN 0917–AA05 

Tribal Self-Governance Amendments 
of 2000

AGENCY: Indian Health Service, DHHS.
ACTION: Final rule.

SUMMARY: The Secretary of the 
Department of Health and Human 
Services (DHHS) hereby issues this final 
rule to implement Title V of the Tribal 
Self-Governance Amendments of 2000 
(the Act). The final rule has been 
negotiated among representatives of 
Self-Governance and non-Self-
Governance Tribes and the DHHS. The 
final rule includes provisions governing 
how DHHS/Indian Health Service (IHS) 
carries out its responsibility to Indian 
Tribes under the Act and how Indian 
Tribes carry out their responsibilities 
under the Act. As required by section 
517 (b) of the Act, the Department has 
developed this final rule with active 
Tribal participation of Indian Tribes, 
inter-Tribal consortia, Tribal 
organizations and individual Tribal 
members, using the guidance of the 
Negotiated Rulemaking Act.
DATES: This rule will become effective 
on June 17, 2002.
FOR FURTHER INFORMATION CONTACT: 
Paula Williams, Director, Office of 
Tribal Self-Governance, The Reyes 
Building, 801 Thompson Ave., Suite 
240, Rockville, MD 20852, Telephone 
301–443–7821. (This is not a toll-free 
number.)

SUPPLEMENTARY INFORMATION: The 
‘‘Tribal Self-Governance Amendments 
of 2000,’’ Pub. L. 106–260, repeals Title 
III of the Indian Self-Determination Act, 
Pub. L. 93–638, as amended, (ISDA) and 
enacts a new Title V that establishes a 
permanent Self-Governance program 
within DHHS. Thus, Indian and Alaska 
Native Tribes are now able to compact 
for the operation, control, and redesign 
of various IHS activities on a permanent 
basis. Section 517 of Title V requires the 
Secretary, not later than 90 days after 
the date of the enactment of the Act, to 
initiate procedures under the Negotiated 
Rulemaking Act, 5 U.S.C. 561 et seq, to 
negotiate and promulgate the 
regulations necessary to carry out Title 
V. The Act calls for the establishment of 
a negotiated rulemaking committee 
pursuant to 5 U.S.C. 565, comprised 
only of Federal and Tribal 
representatives, with a majority of the 
Tribal government representatives 

representing Self-Governance Tribes. 
The Negotiated Rulemaking Committee 
on Joint Tribal and Federal Self-
Governance (the Committee) conferred 
with and allowed representatives of 
Indian Tribes, inter-Tribal consortia, 
Tribal organizations, and individual 
Tribal members to actively participate 
in the rulemaking process. 

Copies of the Committee’s charter are 
on file with the appropriate committees 
of Congress and with the Library of 
Congress in accordance with section 
9(c) of the Federal Advisory Committee 
Act, 5 U.S.C. Appendix. 

Public Participation in Pre-Rulemaking 
Activity 

A Notice of Intent to establish the 
Committee was published in the 
Federal Register at 65 FR 75906 on 
December 5, 2000. In the Notice of 
Intent, we proposed a rulemaking 
committee of representatives from 12 
Self-Governance Tribes, 11 non-Self-
Governance Tribes, and 7 Federal 
officials totaling 30 members. The 
Notice of Intent established a deadline 
of January 4, 2001, for submission of 
written comments. Twenty comments 
were received. The comments provided 
valuable input from Indian Tribes, 
organizations, and individuals. In order 
to change the composition of the 
Committee, as suggested by some 
comments, the Committee would have 
needed to be increased to more than 30 
members. Carrying out the negotiated 
rulemaking process through a 
committee with more than 30 members 
would be cumbersome and challenging 
in reaching consensus under the time 
period required by section 517. 
Therefore, the size of the Committee 
was not changed. The members, 
representing 12 Self-Governance Tribes, 
11 non-Self-Governance Tribes, and 7 
Federal officials, met the requirements 
of the Act. The Committee was co-
chaired by one Tribal representative and 
one Federal representative. 

The negotiated rulemaking meetings 
were open to the public. Individuals 
that were not voting members of the 
Committee had an opportunity to attend 
meetings and to give input to the 30 
members of the Committee. The public 
was informed about the establishment of 
the Committee through a notice in the 
Federal Register at 66 FR 15063 on 
March 15, 2001. 

The first meeting of the Negotiated 
Rulemaking Committee on Joint Tribal 
and Federal Self-Governance was held 
in San Diego, California on March 15–
16, 2001. At that meeting, the 
Committee established three sub-
committees, a meeting schedule, and a 
protocol for deliberations. The 

Committee agreed to operate based on 
consensus decision-making. The DHHS 
committed to publish all consensus 
decisions as the proposed rule. The 
Committee further agreed that any 
committee member and his/her 
constituents could comment on this 
proposed rule.

To complete the regulations within 
the statutory timeframe, the Committee 
divided the areas subject to regulation 
among three subcommittees, each co-
chaired by one Federal and one Tribal 
representative. The sub-committees 
made recommendations to the 
Committee on whether regulations in a 
particular area were desirable. If the 
Committee agreed that regulations were 
desirable, the sub-committees 
developed options for draft regulations. 
The sub-committees presented their 
options to the Committee, which 
discussed them and eventually 
approved the proposed regulations. 

Between April 2001 and August 2001, 
the Committee met five times in 
different locations throughout the 
country. All meetings were announced 
in the Federal Register at 66 FR 10182, 
66 FR 17657, and 66 FR 27620. 
Generally, the meetings lasted three 
days. Sub-committees also met and held 
teleconferences to develop draft 
material in support of the Committee 
meetings. 

The Department published proposed 
regulations in a Notice of Proposed 
Rulemaking in the Federal Register on 
February 14, 2002, at 67 FR 6998 
(NPRM). In the NPRM the Department 
invited the public to comment on the 
proposed provisions. In addition, the 
Department outlined three issues where 
consensus was not yet reached and 
invited the public to comment on those 
issues as well. 

Ultimately, the Department received 
comments from 36 Indian Tribes and 
Tribal organizations, one individual, 
and one State. The full committee 
reconvened in Bethesda, Maryland, 
between April 15 and April 18, 2002, to 
review the comments, to evaluate 
changes suggested by the comments, 
and to recommend final regulatory 
language. 

As a result of the meeting, the full 
committee was able to reach consensus 
on regulatory language on all but three 
issues. Discussion of these three issues 
are contained under the appropriate 
subpart in the following Summary of 
Regulation and Comments Received. 

The Department commends the ability 
of the committee to cooperate and 
develop a rule that addresses the 
interests of the Tribes and the Agency. 
We believe this negotiated rulemaking 
process has been a model for developing 
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successful Federal and Tribal 
partnership in other endeavors. 

Summary of Regulations and 
Comments Received 

The narrative and discussion of 
comments below is keyed to specific 
subparts of the rule. 

Subpart A—General Provisions 

Summary of Subpart 

This subpart contains provisions 
describing the authority, purpose and 
scope of these regulations. This subpart 
contains Congressional policies set forth 
in Title V. This subpart also contains 
provisions regarding the effect of these 
regulations on existing Tribal rights, 
whether Title V may be construed to 
reduce funding for programs serving a 
Indian Tribe under this Title or other 
laws, and the effect of these regulations 
on Federal policy directives. 

Discussion of Comments 

Several comments noted the lack of 
any Secretarial policy in the NPRM for 
Title V. In negotiating the NPRM for 
Title V, Federal and Tribal members 
reached an impasse based on this issue. 
However, to respond to the comments, 
Federal and Tribal committee members 
further negotiated language on 
Secretarial policy. Based upon this 
Administration’s statements before 
Congress and other policy directives, 
the Federal representatives drafted 
language which recognizes the 
sovereign status of Indian Tribes and the 
Administration’s support of the 
government-to-government relationship 
between Tribes and the United States. 
The following language was agreed 
upon by the Federal and Tribal 
members and is included as a new 
section 137.6: 

Section 137.6 Secretarial Policy. 

In carrying out Tribal self-governance 
under Title V, the Secretary recognizes 
the right of Tribes to self-government 
and supports Tribal sovereignty and 
self-determination. The Secretary 
recognizes a unique legal relationship 
with Tribal governments as set forth in 
the Constitution of the United States, 
treaties, statutes, Executive Orders, and 
court decisions. The Secretary supports 
the self-determination choices of each 
Tribe and will continue to work with all 
Tribes on a government-to-government 
basis to address issues concerning 
Tribal self-determination. 

Subpart B—Definitions 

Summary of Subpart 

This subpart sets forth definitions for 
key terms used in the balance of the 

regulations. Most of the definitions 
come from definitions set forth in Title 
I or Title V. 

Discussion of Comments 

There were two comments regarding 
the definitions in section 137.10. One 
comment recommended that the 
definition of ‘‘Compact’’ be clarified. 
With a slight change to the proposal, the 
Committee agreed with the 
recommendation and amended the 
definition to include the phrase ‘‘, 
including such terms as the parties 
intend shall control year after year,’’.

One comment suggested that the term 
‘‘Tribal Self-Governance Advisory 
Committee,’’ a term used in section 
137.204, be defined. The Committee 
agreed and added the following 
definition: 

Tribal Self-Governance Advisory 
Committee means the Committee 
established by the Director of IHS that 
consists of Tribal representatives from 
each of the IHS Areas participating in 
Self-Governance, and that provides 
advocacy and policy guidance for 
implementation of Tribal Self-
Governance within IHS. 

Subpart C—Selection of Indian Tribes 
for Participation in Self-Governance 

Summary of Subpart 

This subpart describes the eligibility 
criteria an Indian Tribe must satisfy to 
participate in self-governance. This 
subpart also describes that planning and 
negotiation grants may be available, but 
not required, for participation. 

Discussion of Comments 

A comment was received regarding 
section 137.25, recommending that the 
timing of planning and negotiation 
grants be spelled out in more detail. The 
Committee did not accept this comment 
because this matter can be dealt with 
more effectively in annual 
announcements regarding these grants. 
Therefore no change was made. 

One comment recommended that the 
answer to section 137.26 should be 
amended to make it parallel to the 
question by adding ‘‘and to negotiate’’ at 
the end of the sentence. The Committee 
agreed and made the change. Another 
comment suggested adding additional 
questions and answers that provide 
instructions to Tribes seeking to 
participate in self-governance. The 
Committee determined that these issues 
are better addressed in annual agency 
announcements. 

Subpart D—Compact 

Summary of Subpart 

This subpart describes the authority 
for Self-Governance Tribes to negotiate 
compacts and identifies what is 
included in a compact. 

Discussion of Comments 

No comments were received on 
Subpart D. 

Subpart E—Funding Agreements 

Summary of Subpart 

This subpart describes the authority 
for Self-Governance Tribes to negotiate 
funding agreements and identifies what 
is included in a funding agreement. This 
subpart also describes the terms 
required to be included in a funding 
agreement and the terms that may be 
included at the Self-Governance Tribe’s 
option. 

Discussion of Comments 

One comment to section 137.42 
recommended explaining more about 
the effect of including ‘‘Tribal shares of 
IHS discretionary grants’’ in a funding 
agreement. The Committee concluded 
that Subpart E adequately addresses this 
matter and did not accept the 
recommendation. 

One comment to section 137.43 
suggested amending the question to 
make it clearer. The Committee agreed 
and amended the question to read: 
‘‘May a Tribe negotiate and leave funds 
with IHS for retained services?’’ The 
Committee also changed the first word 
of the answer to ‘‘Yes’’ to be consistent 
with the revised question. 

One comment suggested adding ‘‘or 
portions thereof’’ after ‘‘PSFAS’’ in the 
answer to section 137.43. The answer 
already states that ‘‘Tribal shares may be 
left, in whole or in part with IHS’’. The 
proposed language would be redundant 
and the Committee did not make the 
requested change. 

One comment recommended 
substituting statutory language for the 
term ‘‘Tribal share’’ in section 137.43. 
The Committee made no change because 
the term ‘‘Tribal share’’ is already 
defined in section 137.10 and is used 
appropriately in section 137.43. 

One comment suggested adding in the 
answer to section 137.56 the words ’’, 
including all recurring increases 
received and continuing eligibility for 
other increases.’’ The Committee agreed 
and made the change. 

Subpart F—Statutorily Mandated Grants 

Summary of Subpart 

This subpart describes to what extent 
statutorily mandated grants may be 
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added to a funding agreement after 
award. It also addresses annual lump 
sum advance payment after the grant is 
awarded, interest on grant awards, 
reallocation and redesign, and FTCA 
coverage of statutorily mandated grants 
added to a funding agreement. 

Discussion of Comments 

Several comments were submitted 
supporting the Tribal position in the 
Preamble that Title V provisions apply 
to statutorily mandated grants. The 
Committee did not reach agreement on 
this issue. Tribal committee members 
urged that the rule state clearly that 
Title V applies to statutorily mandated 
grants. Federal committee members 
rejected the Tribal view. The Secretary 
has included the following question and 
answer to the final rule as new question 
and answer 137.73:

Section 137.73 What provisions of Title 
V apply to statutorily mandated grants 
added to the funding agreement? 

None of the provisions of Title V 
apply. 

While the final rule includes the 
question and answer, Tribal committee 
members wish to make clear that they 
strongly disagree with the Department’s 
interpretation of the statute on this 
issue. The full discussion of the conflict 
in statutory construction is found in the 
NPRM at 67 Fed. Reg. 6999 (February 
14, 2002). 

Subpart G—Funding 

Summary of Subpart 

This subpart describes what funds 
must be transferred to a Self-Governance 
Tribe in a funding agreement and when 
those funds must be transferred. This 
subpart describes those circumstances 
where the Secretary is prohibited from 
reducing or failing to transfer funds and 
where the Secretary is permitted to 
increase funds. This subpart also 
describes miscellaneous provisions 
pertaining to funding provided under a 
funding agreement. This subpart 
describes that a funding agreement may 
provide for a stable base budget and 
describes what funds are included in 
the stable base budget. 

Discussion of Comments 

In negotiating proposed rules, the 
Committee agreed to the following 
language which was published in the 
NPRM as section 137.77: 

Section 137.77 When must the Secretary 
transfer funds identified in a funding 
agreement which does not correspond to 
the Federal fiscal year, e.g., calendar 
year? 

When the period covered by a funding 
agreement crosses Federal fiscal years 
and unless 100 percent of the funding 
is available and agreed to in the funding 
agreement, funding for the funding 
agreement will be apportioned between 
the two fiscal years and payments due 
under the funding agreement associated 
with each respective fiscal year and will 
be made on the later of: 

(a) The effective date of the funding 
agreement, or 

(b) Ten days after apportionment from 
OMB. 

One comment was received which 
recommended replacing section 137.77 
with language reflecting the holding St. 
Regis Mohawk Tribe v. Area Director, 
Nashville Area, Indian Health Service, 
(D.A.B. Jan. 17, 2002). The comment 
proposed a new question and answer: 

When must the Secretary transfer funds 
identified in a funding agreement which 
does not correspond to the Federal 
fiscal year, e.g., calendar year? 

When a period covered by a funding 
agreement crosses Federal fiscal years a 
Tribe is entitled to be paid one hundred 
percent of the funding for both fiscal 
years at the beginning of the funding 
agreement. 

Tribal Committee members agreed 
with the comment. Federal Committee 
members clarified that under Title V 
IHS provides a process for transfer of 
funds for this purpose. Because the 
Tribal and Federal Committee members 
disagreed on the interpretation of the 
holding to application of this case, the 
Secretary decided to delete section 
137.77. 

A comment on section 137.78 
recommended that specific conditions 
be set forth in the rule regarding the 
timing of payments. The Committee 
believes that the rule adequately 
addresses this matter and did not make 
a change. 

One comment recommended 
addressing carryover of grants in section 
137.105. The Committee believes that 
the provisions applicable to various 
grants are adequately addressed in other 
sections and that no changes to the 
regulations are needed. 

One comment recommended 
clarifying a citation to the Indian Health 
Care Improvement Act (IHCIA) found in 
Section 137.110. The Committee 
believes it is best not to try to interpret 
the IHCIA in these regulations and did 
not make a change. 

Several comments were made 
regarding funds that may be included in 
a stable base budget. In response to the 
comment that the words ‘‘including 
direct contract support’’ be included in 
section 137.121(a), the Department is 
committed to recognizing all allowable 
program and contract support costs 
under section 106(a) of the Act, whether 
those costs are classified as direct or 
indirect. The proposed regulations 
reflect this commitment without 
singling out any particular classification 
of costs. The suggestion that Section 
137.121 identify other funds that IHS 
agrees to is dealt with in Section 
137.122. Thus, the Committee has made 
no change to section 137.121. 

Subpart H—Final Offer 

Summary of Subpart 

This subpart describes the final offer 
and rejection process. 

Discussion of Comments 

One comment suggested adding more 
detail about the process by which Tribes 
and IHS achieve resolution after a final 
offer. The Committee determined that 
Subpart H provides sufficient detail and 
the Committee did not add additional 
questions and answers.

The Committee noted that ‘‘or’’ was 
inadvertently omitted at the end of 
subsection 137.132(a)(1) and has 
inserted it in the final rule. 

In section 137.143 of the NPRM the 
term ‘‘Tribal shares’’ was substituted for 
the statutory language approved by the 
Committee. Several comments were 
received recommending reinsertion of 
the statutory language which is more 
accurate in the context of this rule. The 
Committee agreed and replaced the term 
‘‘Tribal shares’’ with ‘‘any funds that are 
specifically or functionally related to 
the provision by the Secretary of 
services and benefits to the Indian Tribe 
or its members, all without regard to the 
organizational level within the 
Department where such functions are 
carried out.’’

One comment recommended that 
section 137.190 be improved to make 
clear that the duplication prohibition 
applies to both funds and PSFAs. The 
comment was agreed to and the 
reference to ‘‘such funds’’ was changed 
to ‘‘the same funds or PSFA’’. In 
addition, for additional clarification the 
concluding clause regarding eligibility 
for other, non-duplicative PSFAs was 
set forth as a free-standing sentence, and 
the words ‘‘except that’’ were deleted. 

One comment recommended that 
section 137.210 be expanded to explain 
how savings are identified and 
distributed. In light of the provision in 
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section 137.407(a) requiring that savings 
be included in the Secretary’s annual 
report, the Committee did not accept the 
recommendation. 

Subpart I—Operational Provisions 

Summary of Subpart 
This subpart contains provisions that 

address most of the operational aspects 
of self-governance. 

Discussion of Comments 
One comment recommended that 

section 137.215 address what happens 
to Federally furnished property upon 
retrocession or reassumption. This is 
addressed expressly in the subparts 
regarding retrocession and reassumption 
at sections 137.251 and 137.264, 
respectively and thus, no action was 
required. 

Subpart J—Regulation Waiver 

Summary of Subpart 
This subpart contains procedures 

authorizing the Secretary to waive 
regulations promulgated to implement 
Title V or regulations promulgated 
under the authority specified in section 
505(b) of the Act. 

Discussion of Comments 
No comments were received on 

Subpart J. 

Subpart K—Withdrawal 

Summary of Subpart 
This subpart addresses the procedures 

that apply when a Self-Governance 
Tribe withdraws from a Tribal 
organization or inter-Tribal consortium. 

Discussion of Comments 
Several comments objected to the 

NPRM’s deletion of an additional 
sentence in section 137.238 and section 
137.250 regarding the handling of 
contract support cost funds. Since the 
Act is clear and does not distinguish 
funds by type or treat them differently 
in this regard, there is no need to 
reference an agency policy to deal with 
one type of funding in a compact or 
funding agreement. Contract support 
costs are generally handled pursuant to 
the IHS contract support cost circular in 
effect. 

Subpart L—Retrocession 

Summary of Subpart 
This subpart addresses the procedures 

that apply when a Self-Governance 
Tribe retrocedes a program to the 
Secretary. 

Discussion of Comments 
No comments were received on 

Subpart L. 

Subpart M—Reassumption 

Summary of Subpart 

This subpart addresses procedures by 
which the Secretary, without the 
consent of the Self-Governance Tribe, 
may reassume the operation of a 
program and associated funding in a 
compact or funding agreement. 

Discussion of Comments 

The citation in section 137.257(d) 
regarding appeals was corrected in 
response to a comment. 

One comment noted that in section 
137.264, the word ‘‘reassume’’ should 
be ‘‘reassumed.’’ The Committee agreed 
and has made the change in both the 
question and answer. 

Subpart N—Construction 

Summary of Subpart 

This subpart addresses the process by 
which participating Self-Governance 
Tribes may agree to undertake 
construction projects and programs 
under section 509 of the Act. In its 
scope, this subpart distinguishes 
between construction projects, and 
ongoing programs that support 
construction projects. This subpart sets 
forth the process for Self-Governance 
Tribes to enter into and administer self-
governance construction project 
agreements for construction projects, 
which may include Tribal shares of 
related construction programs. 
Alternatively, Self-Governance Tribes 
may assume construction programs (but 
not projects) using the compact and 
funding agreement process set forth in 
Subparts D and E. 

Definitions are provided that are 
unique to this subpart. Self-Governance 
Tribes performing construction under 
section 509 are required to assume the 
Secretary’s responsibilities for the 
completion of the construction project 
under the National Environmental 
Policy Act of 1969 (NEPA), the National 
Historic Preservation Act (NHPA), and 
related Federal environmental laws. 
This subpart describes the Secretary’s 
responsibility to notify and consult with 
Indian Tribes concerning the 
development of construction budgets 
and new funding allocation 
methodologies, as well as when funds 
are available for the planning, design 
and construction of IHS construction 
projects. This subpart further describes 
the process that Self-Governance Tribes 
and the Secretary use to develop, 
negotiate and approve (or reject) 
construction project agreements under 
Title V. This subpart describes the Self-
Governance Tribes’ responsibility to 
complete construction project 

agreements and provide day-to-day 
management and administration for 
construction projects, within available 
funding. This subpart sets forth how 
Self-Governance Tribes will receive 
payments for construction project 
agreements, the process for Secretarial 
review and approval of project planning 
and design documents, as well as 
Secretarial review and approval of any 
proposed amendments to the 
construction project agreement. 

Discussion of Comments
One comment recommended 

changing the term ‘‘scope of work’’ in 
the definitions in section 137.280 to 
read ‘‘specific scope of work’’ to resolve 
an inconsistency between the proposed 
definition and section 501(a)(2)(B) of the 
Act. The comment further 
recommended that the definition of 
‘‘specific scope of work’’ be revised to 
clarify the level of detail required for the 
construction project agreement. The 
Committee agreed to modify the term in 
the final rule to resolve the 
inconsistency, and further agreed to 
specify that a scope of work is a brief, 
written description of the work. 

One comment asked if the Department 
may delegate its responsibilities under 
the NHPA without the participation or 
approval of the Advisory Council on 
Historic Preservation. Section 509(a) of 
the Act provides:

Indian Tribes participating under Tribal 
self-governance may carry out construction 
projects under this part if they elect to 
assume all Federal responsibilities under the 
National Environmental Policy Act * * * the 
National Historic Preservation Act * * * and 
related provisions of law that would apply if 
the Secretary were to undertake the 
construction project.

This provision requires the 
Department to delegate Federal 
environmental responsibilities for 
construction project agreements to Self-
Governance Tribes, including the 
Department’s responsibilities under 
NHPA. Subpart N sets forth procedures 
for a Self-Governance Tribe to assume 
these Federal environmental 
responsibilities, but is not intended to 
modify the statutory role of either the 
Council on Environmental Quality or 
the Advisory Council on Historic 
Preservation. Section 137.285 clarifies 
that Self-Governance Tribes must 
assume these Federal environmental 
responsibilities to carry out a 
construction project under Title V of the 
Act. Section 137.288 summarizes the 
Federal responsibility under section 106 
of the NHPA to ‘‘afford the Advisory 
Council on Historic Preservation, acting 
through the State Historic Preservation 
Officer or the Tribal Historic 
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Preservation Officer, a reasonable 
opportunity to comment’’ on applicable 
undertakings. For these reasons, the 
Committee believed that Subpart N is 
consistent with the statutory 
requirements of the NHPA. 

One comment suggested that because 
the abbreviations NEPA and NHPA are 
provided in the definitions, they should 
be used consistently throughout Subpart 
N. The Committee agreed with the 
comment and the abbreviations are used 
throughout Subpart N. The Committee 
also corrected the statutory reference to 
the NHPA in 137.288 to read 16 U.S.C. 
470f. 

One comment suggested that section 
137.294 (a)(1) be revised to read 
‘‘consult with applicable Tribal, 
Federal, State, and local officials and 
interested parties * * *’’ The 
Committee agreed that the regulation 
should be revised but concluded that 
‘‘appropriate’’ should be inserted 
instead of ‘‘applicable.’’ The Committee 
did not intend to use ‘‘appropriate’’ as 
a term of art but only to indicate that 
IHS consultation requirements vary 
based on the project under review. 

One comment referenced section 
137.297, which provides that if a Tribe 
adopts a Federal agency’s 
environmental review policy, then the 
Federal agency is responsible for 
ensuring that the policy meets the 
requirements of NEPA, NHPA, and any 
related environmental laws. This 
comment also recommended that an 
additional question and answer be 
added to clarify that if a Tribe adopts its 
own environmental review procedures, 
then the Tribe is responsible for 
deciding that it has met the 
requirements of these related 
environmental laws. The Committee 
agreed that Tribes are to be permitted to 
adopt their own environmental review 
policies and procedures that comply 
with these Federal environmental 
statutes without oversight by the 
Department, but believed that sections 
137.295, 137.296, 137.308 adequately 
discuss the Tribes’ authority to develop 
such policies and procedures. 

One comment asked if Subpart N will 
apply to construction projects carried 
out on non-Tribal lands. The comment 
stated that under the Advisory Council 
on Historic Preservation’s regulations, 
36 CFR Part 800, Tribes may only apply 
Tribal policies and procedures to Tribal 
lands. Subpart N applies to all 
construction project agreements carried 
out under Title V of the Act. The 
Department is required to carry out its 
Federal environmental responsibilities 
wherever it undertakes construction 
projects, whether on Tribal or non-
Tribal lands. Section 509(a) of the Act 

requires that the Self-Governance Tribe 
assume the same responsibilities that 
would apply if the Department were to 
undertake the construction project. 
Section 509(a) of the Act does not 
exempt non-Tribal lands from its 
coverage. As discussed above, Subpart 
N only sets forth procedures for the 
delegation of Federal environmental 
procedures and does not modify any 
Federal environmental statutory 
requirements. 

One comment expressed concern that 
the regulations do not assure that Tribal 
policies and procedures are the same or 
equivalent to the Advisory Council of 
Historic Preservation regulations at 36 
CFR part 800. The Comment further 
stated that Section 137.296 does not 
appear to be consistent with the 36 CFR 
part 800 provisions regarding the 
approval of alternate procedures. 

As discussed above, Section 509(a) 
independently requires the Department 
to delegate its Federal environmental 
responsibilities to Self-Governance 
Tribes carrying out construction projects 
under Title V. Notwithstanding section 
106 of the NHPA, section 517(a)(1) of 
the ISDEAA provides ‘‘the Secretary 
shall initiate procedures under 
subchapter III of chapter 5 of Title 5 [the 
Negotiated Rulemaking Act] to negotiate 
and promulgate such regulations as are 
necessary to carry out [Title V of the 
Act].’’ Pursuant to this authority, 
Subpart N sets forth the procedures for 
Self-Governance Tribes to assume 
Federal environmental responsibilities 
when carrying out construction projects 
under Title V of the Act. Section 
137.296 authorizes Self-Governance 
Tribes to adopt Tribal or Federal 
environmental review procedures that 
comply with the statutory requirements. 

One comment recommended that 
section 137.301(b) be revised to clarify 
when the Secretary is involved in 
addressing unforeseen environmental 
review costs. The Committee agreed 
with the comment and revised section 
137.301(b) to provide that it is at the 
request of the Self-Governance Tribe 
that the Secretary will become involved. 
The Committee further revised section 
137.301(b) to clarify that this regulation 
applies to unforeseen environmental 
review costs identified during any phase 
of the construction project. 

One comment stated that the last 
sentence of section 137.307 is not 
grammatically correct. The committee 
agreed and revised the sentence in the 
final rule. 

One comment recommended that 
language be restored in Section 137.320 
to reflect the answer that was originally 
proposed by the Committee but was 
deleted in the NPRM. The Committee 

agreed with the concerns raised by the 
comment that the final rule reflect the 
consensus of the Committee and revised 
section 137.320 to read in part as 
follows:
the Secretary must consult with any Indian 
Tribe that would be significantly affected by 
the expenditure to determine and to honor 
Tribal preferences whenever practicable 
concerning the size, location, type, and other 
characteristics of the project.

This language is consistent with the 
Secretary’s duty under 25 U.S.C. § 1631 
to honor Tribal preferences as 
determined through consultation. 

The Committee received four 
comments on behalf of twenty eight 
Tribes and Tribal organizations 
supporting the Tribal position on 
Department of Justice representation of 
Tribes and Tribal certifying officers for 
environmental claims brought under 
Section 509 of the Act. The comments 
proposed adding the additional question 
and answer suggested in the Tribal 
position on this area of disagreement in 
the NPRM: 

Q: Are Indian Tribes and Tribal 
certifying officers entitled to the benefit 
of a Federal defense if they are sued as 
a result of carrying out their Federal 
environmental responsibilities? 

A: Yes. Indian Tribes and Tribal 
certifying officers are performing 
Federal functions when carrying out 
these Federal environmental 
responsibilities, and they are deemed to 
be Federal agencies and Federal officials 
for this limited purpose. Under section 
314 of Public Law 101–512, as 
amended, the Department of Justice is 
authorized and directed to defend 
Indian Tribes and Tribal employees who 
are sued with respect to claims resulting 
from the performance of these Federal 
functions.

The Federal and Tribal committee 
members did not reach consensus on 
whether the Department of Justice 
would represent Tribes and Tribal 
certifying officers in environmental 
actions. The Tribal representatives 
believe that the potential for Self-
Governance Tribes to assume Federal 
responsibilities for NEPA and NHPA 
compliance under Title V removes a 
substantial burden from IHS 
construction program managers and 
places that burden on Tribal officials. In 
transferring this burden, it is important 
to treat Tribal and Federal certifying 
officials equally. The Tribal 
representatives believe this can best be 
achieved by assuring Tribal certifying 
officials the benefit of a Federal defense 
under section 314 of Pub. L. 101–512 for 
NEPA enforcement actions brought 
against them. This protection is 
essential and fundamentally fair. 
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The Tribal representatives believe 
their position is fully consistent with 
the language of the statute and greatly 
furthers the Title V Congressional policy 
of providing Self-Governance Tribes 
with all the resources, benefits and 
protections that IHS officials would 
have in carrying out this core 
governmental function. 

The Tribal representatives believe that 
a narrow interpretation of the coverage 
of section 314 would shift the burden 
from the Department of Justice to the 
IHS, or worse still, to American Indian 
and Alaska Native beneficiaries of IHS 
health programs. A narrow 
interpretation would require Self-
Governance Tribes to incur substantial 
expense for liability insurance and/or 
legal representation. The IHS would 
then, in the Tribal representatives’ view, 
be legally obliged to provide adequate 
contract support funds to cover these 
expenses. If it failed to do so as a result 
of shortfalls or for some other reason, 
funds that should be used to provide 
direct services would be diverted and 
the beneficiaries would suffer from 
diminished health care services, again 
contrary to Congress’ intent. An unduly 
narrow interpretation would thus 
conflict with Congressional intent in 
Title V and impair the Federal trust 
responsibility to deliver health care to 
Indian people. See S. Rep. 100–274, 
Dec. 21, 1987 at 2646 (‘‘The United 
States has assumed a trust responsibility 
to provide health care to Native 
Americans. The intent of the Committee 
is to prevent the Federal Government 
from divesting itself, through the self-
determination process, of the obligation 
it has to properly carry out that 
responsibility.’’). 

The Tribal Representatives believe 
that Congress clearly intended to confer 
on Self-Governance Tribes the same 
benefits that Federal officials enjoy 
when performing these Federal 
functions. It is clear that Self-
Governance Tribes are carrying out 
Federal responsibilities. The nature of 
the legal liability associated with such 
responsibilities does not change because 
a Tribal government is performing a 
Federal function. The unique nature of 
the legal trust relationship between the 
Federal Government and Tribal 
governments requires that the Federal 
Government provide liability insurance 
coverage in the same manner as such 
coverage is provided when the Federal 
Government performs the function. S. 
Rep. 100–274, Dec. 21, 1987 at 2645. 
Similarly, transferring the obligation to 
perform NEPA compliance 
determinations from Federal to Tribal 
officials, with virtually no additional 
funding and without providing these 

officials with a Federal defense, would 
create a windfall for the Federal 
Government, at the expense of Indian 
health care, contrary to Congressional 
intent. Department of Justice attorneys 
are well-experienced in APA litigation 
and would be in a better position to 
defend Tribal government officials in 
NEPA enforcement actions than would 
members of the private bar. The rare 
cases likely to be brought under this law 
will create no undue hardship or 
expense for the Department of Justice.

Tribal representatives are committed 
to working with the Secretary to address 
the concerns identified by the 
Committee through Secretarial 
interpretation, further rulemaking, and 
clarifying legislation that further fosters 
self-governance. Further clarification of 
the Tribal position may be found at 67 
FR 7000–01 (February 14, 2002). 

While the Department has carefully 
considered the views of the Tribal 
representatives on this issue, it cannot 
accept the Tribal proposal to add a 
question and answer providing 
Department of Justice representation for 
environmental actions brought under 
section 509(a). Section 314 of Public 
Law 101–512 applies only to actions 
brought under the Federal Tort Claims 
Act, not suits seeking to enforce NEPA, 
NHPA, or related environmental 
statutes. Moreover, as a matter of law, 
the Act treats the enforcement of 
environmental responsibilities 
differently from any other claims 
brought against a Self-Governance Tribe 
arising from self-governance compacts 
or construction project agreements. 
Section 509 of the Act specifically 
requires that the Self-Governance Tribe 
designate a certifying officer and accept 
the jurisdiction of the Federal court for 
purposes of enforcement of 
environmental statutes. The Tribal 
position, that suits to enforce 
environmental responsibilities are to be 
deemed suits against the United States, 
conflicts with these statutory 
requirements. 

One comment recommended revising 
section 137.336(b)(5) and adding a new 
section 137.343(c) to allow Self-
Governance Tribes to designate excess 
funds remaining at the end of a lump 
sum fixed price project as either savings 
or profit. The Committee agreed and 
adopted the recommendation in the 
final rule. 

One comment recommended that 
section 137.338 be revised to replace the 
word ‘‘may’’ with ‘‘shall’’ to be 
consistent with similar provisions in 
Title I of the Act. The Committee agreed 
with the recommendation and revised 
section 137.338 to replace the word 
‘‘may’’ with the word ‘‘must.’’

One comment expressed appreciation 
to the Committee for the payment 
provisions set forth in section 137.341 
‘‘as a prime example of a regulatory 
provision that seeks to liberally construe 
the Act to favor Self-Governance 
Tribes.’’ No action was required. 

One comment read section 137.372 as 
requiring that Self-Governance Tribes 
submit fee to trust applications to the 
Secretary of Health and Human Services 
for real property purchased with 
construction project agreement funds. 
The comment questioned why the 
Secretary of DHHS needs to be involved 
at all in the process of transferring fee 
land into trust when the Department of 
Interior’s regulations at 25 CFR Part 151 
already set forth a detailed process for 
transferring land into trust. The 
Committee agreed with the comment 
and revised section 137.372 in the final 
rule. 

Consistent with this comment, the 
Committee also revised sections 137.373 
and 137.374 to clarify that all references 
to the Secretary taking title to property 
purchased with construction project 
agreement funds refer to fee title, not 
trust title. The question in section 
137.374 was also revised to include 
leasing to be consistent with the answer. 
One Committee member recommended 
that section 137.374 be further revised 
to discuss Tribal acquisitions of 
government surplus property. The 
Committee did not accept this 
recommendation because the revised 
regulation covers all acquisitions of 
property, including government surplus 
property. 

The Committee received four 
comments on behalf of twenty-eight 
Tribes and Tribal organizations 
supporting the Tribal position on 
whether the Davis-Bacon Act applies to 
construction project agreements that 
include funds from both Federal and 
non-Federal sources, including Tribal 
contributions and State funds. The 
comments proposed adding the 
additional question and answer 
suggested in the Tribal position on this 
area of disagreement in the NPRM: 

Q: Do Davis-Bacon wage rates apply 
to construction projects performed by 
Tribes using both Federal funds and 
non-Federal funds? 

A: The Davis-Bacon wage rates only 
apply to the portion of the project that 
is funded with Federal funds. The 
Davis-Bacon Act and wage rates do not 
apply to portions of the project funded 
with non-Federal funds or when Tribes 
perform work with their own 
employees. 

The Federal and Tribal committee 
members did not reach consensus on 
whether the Davis-Bacon Act applies to 
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projects funded with both Federal and 
non-Federal funds. Tribal and Federal 
officials included this issue in their 
non-consensus reports. The Tribal 
representatives believe this proposed 
regulation would give Self-Governance 
Tribes performing Title V construction 
projects greater autonomy and would 
advance Title V’s goal of effectively 
‘‘implementing the Federal policy of 
government-to-government relations 
with Indian Tribes’’ and of further 
‘‘strengthen[ing] the Federal policy of 
Indian self-determination.’’ See 25 
U.S.C.A. § 458aaa (Pub. L. 106–260, Sec. 
2(6), Title V Congressional findings 
reproduced as note following section 
458aaa). 

The Tribal representatives believe the 
proposed regulation is supported by 
509(g) of the Act, and at best, this 
section of the Act is ambiguous. Section 
512 requires that the ‘‘Secretary shall 
interpret all Federal laws * * * in a 
manner that will facilitate * * * the 
achievement of Tribal health goals and 
objectives.’’ Furthermore, even if the 
language of Title V is open to more than 
one reasonable interpretation, rules of 
statutory construction for Indian 
legislation require that the statute be 
construed liberally in favor of the Self-
Governance Tribes. South Dakota v. 
Bourland, 508 U.S. 679, 687 (1993); 
Montana v. Blackfeet Tribe of Indians, 
471 U.S. 759, 766 (1985) (‘‘Statutes are 
to be construed liberally in favor of the 
Indians; ambiguous provisions are to be 
interpreted to the Indians’ benefit.’’). In 
Ramah Navajo Chapter v. Lujan, the 
Tenth Circuit held that, ‘‘if the [ISDA] 
can reasonably be construed as the Tribe 
would have it construed, it must be 
construed that way.’’ Id. at 1462 
(quoting Muscogee (Creek) Nation v. 
Hodel, 851 F.2d 1439, 1445 (D.C. Cir. 
1988)). 

Tribal representatives are committed 
to working with the Secretary to address 
the concerns identified by the 
Committee through Secretarial 
interpretation, further rulemaking, and 
clarifying legislation that further fosters 
self-governance. Further clarification of 
the Tribal position may be found at 67 
FR 7000 (February 14, 2002). 

While the Department has given 
careful consideration to the views of the 
Tribal representatives on this issue, it 
cannot accept the Tribal proposal. The 
Department recognizes that requiring 
the use of Federal Davis-Bacon wage 
rates on jointly funded projects is 
cumbersome, especially for Self-
Governance Tribes located in multiple 
prevailing wage jurisdictions. Moreover, 
the Department is concerned that this 
requirement may discourage Self-
Governance Tribes from using non-

Federal funds to build or improve 
health care facilities. However, the 
Department is persuaded that the 
wording of section 509(e) of the Act 
precludes adopting the proposed Q&A.

Subpart O—Secretarial Responsibility 
and Budget Request 

Summary of Subpart 

This subpart addresses consultation 
with Self-Governance Tribes in the 
budget formulation process. 

Discussion of Comments 

Several comments raised concerns 
about the deletion of sections 137.400, 
401 and 402 and asked that they be 
reinstated in the final rule. Sections 
137.400 and 137.402 were included in 
the proposed rule recommended by the 
rulemaking committee but deleted from 
the proposed rule published in the 
Federal Register because they purported 
to require the President, in consultation 
with Indian Tribes, to identify in his 
annual budget request to the Congress 
all funds necessary to fully fund all 
funding agreements authorized under 
Title V. To include the provisions in 
Departmental regulations raised 
concerns under Article II, Section 3 of 
the United States Constitution, because 
they would place requirements on the 
President and Administration officials 
regarding what to include in the 
President’s budget request to the 
Congress. With respect to section 
137.401, which concerned Tribal 
consultation on budget issues, the 
Committee decided to include in the 
final rule a revised section 137.401 on 
Tribal consultation, as follows: 

Section 137.401 What Role Does Tribal 
Consultation Play in the IHS Annual 
Budget Request Process? 

The IHS will consult with Tribes on 
budget issues consistent with 
Administration policy on Tribal 
consultation. 

One comment noted that the term 
‘‘Title I’’ in section 137.405 should be 
capitalized. The correction was made. 

In response to a comment regarding a 
grammatical correction to section 
137.407(d), the word ‘‘headquarter’s’’ 
was changed to ‘‘headquarters’’. 

The committee found that the word 
‘‘and’’ had been misplaced in section 
137.419(b). The word has been moved to 
section 137.419(c). 

Subpart P—Appeals 

Summary of Subpart 

This subpart addresses post-award 
appeals, pre-award appeals (including 
informal conferences), appeals of 
immediate reassumptions, and attorneys 

fees and costs under the Equal Access 
to Justice Act. 

Discussion of Comments 
One comment recommended that 

section 137.421 be clarified to have the 
deadline to request an informal 
conference run from the date of receipt, 
and to provide Tribes with 45 days 
rather than 30 days to request an 
informal conference. Since section 
137.421 already provides that the 
deadline runs from the date of receipt, 
rather than mailing, the Committee 
made no change. 

One comment suggested additional 
language in subsection 137.422(c) to 
address the participation by an OTSG 
representative in the informal 
conference. In response, the Committee 
agreed to add the following sentence to 
the end of section 137.422(d): 

Such designated representatives may 
include OTSG. 

Administrative Matters 
We have examined the impacts of this 

rule as required by Executive Order 
12866 and the Regulatory Flexibility Act 
(5 U.S.C. 601–612) as amended by 
subtitle D of the Small Business 
Regulatory Fairness Act of 1996 (Public 
Law 104–121) and the Unfunded 
Mandates Reform Act of 1995 (Public 
Law 104–4). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). Unless it is certified that the 
final rule is not expected to have a 
significant economic impact on a 
substantial number of small entities, the 
Regulatory Flexibility Act requires 
analysis of regulatory options that 
minimize any significant economic 
impact of a rule on small entities. 
Section 202 of the Unfunded Mandates 
Reform Act (Public Law 104–4) requires 
an assessment of anticipated costs and 
benefits before proposing any rule that 
may result in expenditure by State, 
local, and Tribal governments, in 
aggregate, or by the private sector, of 
$110 million in any one year (adjusted 
annually for inflation). We have 
determined that this rule is consistent 
with the principles set forth in the 
Executive Order and in these statutes 
and find that this rule will not have an 
effect on the economy that exceeds $110 
million in any one year (adjusted for 
inflation). Therefore, no further analysis 
is required under the Unfunded 
Mandates Reform Act. Because this rule 
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does not impose any new costs on small 
entities, it will not result in a significant 
economic impact on a substantial 
number of small entities. Thus, a 
Regulatory Flexibility Analysis is not 
required. In accordance with the 
provisions of Executive Order 12866, 
this regulation was reviewed by the 
Office of Management and Budget. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a final 
rule that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
We have reviewed this final rule under 
the threshold criteria of Executive Order 
13132, Federalism, and have 
determined that this final rule would 
not have substantial direct effect on the 
States, on the relationship between the 
National Government and States, or on 
the distribution of power and 
responsibilities among the various 
levels of government. As this rule has 
no Federalism implications, a 
Federalism summary impact statement 
is not required. 

In accordance with the Act, this final 
rule was developed by a negotiated 
rulemaking committee comprised only 
of Federal and Tribal representatives, 
with a majority of the Tribal government 
representatives representing Self-
Governance Tribes. The committee 
agreed to operate based on consensus 
decisionmaking. The regulations have 
been agreed on by consensus except as 
noted in the preamble.

The DHHS has determined that this 
final rule does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and 
that no detailed statement is required 
pursuant to NEPA. 

Paperwork Reduction Act (PRA) of 
1995 

This regulation contains information 
collection provisions that are subject to 
review by the Office of Management and 
Budget (OMB) under the Paperwork 
Management Reduction Act of 1995 (44 
U.S.C. 3501–3520). The information 
collection requirements were negotiated 
between the Department and Tribal 
representatives through the negotiated 
rulemaking process and were agreed to 
by the parties in the negotiation. Health 
status reporting requirements will be 
negotiated on an individual Tribal basis 
and included in individual compacts or 
funding agreements. Response to the 
data collection is voluntary; however, 
submission of the data is essential to 
participation in the Tribal Self-
governance process. Self-governance 
Tribes have the option of participating 

in a voluntary national uniform data 
collection effort with the IHS. Final 
submission of these requirements have 
been sent to OMB for approval pursuant 
to PRA. In the course of its review, OMB 
will consider any public comments 
received on these requirements as 
expressed in the proposed rule. The 
information to be collected is as follows: 

Subpart C—Selection of Tribes for 
Participation in Self-Governance 

The provisions in this subpart require 
collection of information that indicates 
successful completion of the planning 
phase, a Tribal resolution requesting 
participation in self-governance, and 
information that demonstrates financial 
stability and financial capacity for 
participation in self-governance. The 
Department needs and uses this 
information to determine the qualified 
applicant pool for the self-governance 
project. The information is collected at 
the time the Indian Tribe requests 
participation in self-governance. The 
annual reporting and record keeping 
burden for this collection of information 
is estimated to average 10 hours for each 
new request for 50 respondents. The 
total annual reporting and record 
keeping burden for this collection is 
estimated to be 500 hours. 

Subparts D and E—Compact and 
Funding Agreement 

The compact sets forth the general 
terms of the government-to-government 
relationship between the Self-
Governance Tribe and the Secretary and 
any terms the parties intend to control 
year after year. A funding agreement is 
required for each Self-Governance Tribe 
participating in self-governance and it 
provides the information that authorizes 
the Self-Governance Tribe to plan, 
conduct, consolidate, administer, and 
receive funding. The funding agreement 
identifies the programs, services, 
functions, and activities (or portions 
thereof) (PSFAs) to be performed or 
administered; the budget category; the 
funds to be provided; the time and 
method of transfer of the funds; and, 
information regarding any other 
negotiated provisions or Tribal requests 
for stable base funding. 

The provisions in this subpart require 
collection of information or record-
keeping requirements that may be 
contained in either the compact or the 
funding agreement, such as the 
information provided in health status 
reports or the information needed when 
requesting multi-year funding. The 
Department needs and uses this 
information to determine eligibility of 
the applicant; to evaluate applicant 
capabilities; and to protect the service 

population and safeguard Federal funds 
and other resources. The information 
serves as the official record of the 
compact or funding agreement terms 
agreed to by the negotiating parties. The 
information is collected at the time the 
Self-Governance Tribe makes an initial 
request to compact or when the Self-
Governance Tribe decides to take 
specific action to retrocede. The annual 
reporting and record keeping burden for 
this collection of information is 
estimated to average 34 hours for each 
response for 50 respondents. The total 
annual reporting and record keeping 
burden for this collection is estimated to 
be 1700 hours. 

Subpart N—Construction Projects 

The provisions in this subpart require 
collection of information regarding the 
Self-Governance Tribes’ assumption of 
Federal responsibilities with respect to 
construction, including building codes 
and architectural and engineering 
standards (including health and safety), 
the successful completion of the 
construction project, and carrying out 
the negotiated construction project 
agreement. The information needed 
includes the semi-annual construction 
project progress and financial reports. 

The Department needs and uses this 
information to determine eligibility of 
the applicant and to protect the service 
population and safeguard Federal funds 
and other resources. The information 
serves as the official record of the 
compact or funding agreement terms 
agreed to by the negotiating parties. 

The information is collected at the 
time the Self-Governance Tribe 
negotiates the construction project 
agreement and through semi-annual 
reports. The annual reporting and 
record keeping burden for this 
collection of information is estimated to 
average 40 hours for each response for 
30 respondents. The total annual burden 
for the collection is estimated to be 1200 
hours. 

Subpart P—Appeals 

This subpart provides the appeals 
procedures available to Indian Tribes. It 
explains how to file a notice of appeal 
and what the notice should contain as 
well as instructions for submitting a 
written statement of objections. The 
Department uses this information to 
evaluate and grant or deny an appeal. 
The information is collected and 
reported once an Indian Tribe files an 
appeal. The annual reporting and record 
keeping burden for this collection of 
information is estimated to average 40 
hours for each response for 8 
respondents. The total annual reporting 
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and record keeping burden for this
collection is estimated to be 320 hours.

In accordance with the PRA, no
person is required to respond to an
information collection request unless
the form or regulation requesting the
information has a currently valid OMB
control number. This number will
appear in 42 CFR part 137 upon
approval.

This rule imposes no unfunded
mandates on any governmental or
private entity and is in compliance with
the provisions of the Unfunded
Mandates Act of 1995.

List of Subjects

42 CFR Parts 36 and 136
Employment, Government

procurement, Health care, Health
facilities, Indians, Penalties, Reporting
and recordkeeping requirements.

42 CFR Parts 36a and 136a

Grant programs-education, Grant
programs-health, Grant programs-
Indians, Health care, Health professions,
Indians, Penalties, Reporting and
recordkeeping requirements,
Scholarships and fellowships, Student
aid.

42 CFR Part 137

Grant programs-Indians, health care.

Dated: April 23, 2002.
Michael H. Trujillo,
Assistant Surgeon General, Director.

Dated: May 10, 2002.
Tommy G. Thompson,
Secretary.

For the reasons set out in the
preamble, we are amending chapter I of

title 42 of the Code of Federal
Regulations as follows:

PART 36—[REDESIGNATED AS PART
136]

1. The authority for part 36 continues
to read as follows:

Authority: 25 U.S.C. 13; sec. 3, 68 Stat. 674
(42 U.S.C. 2001, 2003); Sec. 1, 42 Stat. 208
(25 U.S.C. 13); 42 U.S.C. 2001, unless
otherwise noted.

2. Part 36—Indian Health is
redesignated as part 136 and transferred
to a new Subchapter—Indian Health
Service, Department of Health and
Human Services.

3. In redesignated part 136, in the
section listed in the first column, the
references listed in the second column
are revised to read as shown in the third
column:

In redesignated Part 136 References to § Are revised to read §

136.14 ............................................................................... 36.12 ............................................................................... 136.12
136.21 ............................................................................... 36.61(c) ........................................................................... 136.61
136.23 ............................................................................... 36.12 ............................................................................... 136.12
136.23 ............................................................................... 36.61 ............................................................................... 136.61
136.42 ............................................................................... 36.41 ............................................................................... 136.41
136.43 ............................................................................... 36.41 ............................................................................... 136.41
136.53 ............................................................................... 36.51 ............................................................................... 136.51
136.53 ............................................................................... 36.54 ............................................................................... 136.54
136.56 ............................................................................... 36.54 ............................................................................... 136.54
136.106 ............................................................................. 36.105 ............................................................................. 136.105
136.116 ............................................................................. 36.114 ............................................................................. 136.114
136.303 ............................................................................. 36.302 ............................................................................. 136.302
136.321 ............................................................................. 36.320 ............................................................................. 136.320
136.322 ............................................................................. 36.332 ............................................................................. 136.332
136.351(b)(4) .................................................................... 36.350(a) ......................................................................... 136.350(a)
136.351(b)(5) .................................................................... 36.350(a) ......................................................................... 136.350(a)
136.351(b)(7) .................................................................... 36.350(a) ......................................................................... 136.350(a)
136.351(b)(10) .................................................................. 36.350(a) ......................................................................... 136.350(a)
136.353 ............................................................................. 36.350(a)(7) and (8) ........................................................ 136.350(a)(7) and (8)
136.371 ............................................................................. 36.370 ............................................................................. 136.370
136.372 ............................................................................. 36.332 ............................................................................. 136.332

PART 36a—[REDESIGNATED AS PART
136a]

4. The authority for part 36a
continues to read as follows:

Authority: Sec.203, 83 Stat. 763; 30
U.S.C.843, unless otherwise noted.

5. Part 36a—Indian Health is
redesignated as Part 136a and
transferred to new Subchapter—Indian
Health Service, Department of Health
and Human Services.

6. Add a new part 137 to new
subchapter M to read as follows:

SUBCHAPTER M—INDIAN HEALTH
SERVICE, DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PART 137—TRIBAL SELF-GOVERNANCE

Subpart A—General Provisions

Sec.
137.1 Authority, purpose and scope.

137.2 Congressional policy.
137.3 Effect on existing Tribal rights.
137.4 May Title V be construed to limit or

reduce in any way the funding for any
program, project, or activity serving an
Indian Tribe under this or other
applicable Federal law?

137.5 Effect of these regulations on Federal
program guidelines, manual, or policy
directives.

137.6 Secretarial policy.

Subpart B—Definitions

137.10 Definitions.

Subpart C—Selection of Indian Tribes for
Participation in Self-Governance

137.15 Who may participate in Tribal Self-
Governance?

137.16 What if more than 50 Indian Tribes
apply to participate in self-governance?

137.17 May more than one Indian Tribe
participate in the same compact and/or
funding agreement?

137.18 What criteria must an Indian Tribe
satisfy to be eligible to participate in self-
governance?

Planning Phase
137.20 What is required during the

planning phase?
137.21 How does an Indian Tribe

demonstrate financial stability and
financial management capacity?

137.22 May the Secretary consider
uncorrected significant and material
audit exceptions identified regarding
centralized financial and administrative
functions?

137.23 For purposes of determining
eligibility for participation in self-
governance, may the Secretary consider
any other information regarding the
Indian Tribe’s financial stability and
financial management capacity?

137.24 Are there grants available to assist
the Indian Tribe to meet the
requirements to participate in self-
governance?
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137.25 Are planning and negotiation grants 
available? 

137.26 Must an Indian Tribe receive a 
planning or negotiation grant to be 
eligible to participate in self-governance?

Subpart D—Self-Governance Compact 

137.30 What is a self-governance compact? 
137.31 What is included in a compact? 
137.32 Is a compact required to participate 

in self-governance? 
137.33 May an Indian Tribe negotiate a 

funding agreement at the same time it is 
negotiating a compact? 

137.34 May a funding agreement be 
executed without negotiating a compact? 

137.35 What is the term of a self-
governance compact?

Subpart E—Funding Agreements 

137.40 What is a funding agreement? 
137.41 What PSFAs must be included in a 

funding agreement? 
137.42 What Tribal shares may be included 

in a funding agreement? 
137.43 May a Tribe negotiate and leave 

funds with IHS for retained services? 

Terms in a Funding Agreement 
137.45 What terms must be included in a 

funding agreement? 
137.46 May additional terms be included in 

a funding agreement? 
137.47 Do any provisions of Title I apply to 

compacts, funding agreements, and 
construction project agreements 
negotiated under Title V of the Act? 

137.48 What is the effect of incorporating a 
Title I provision into a compact or 
funding agreement? 

137.49 What if a Self-Governance Tribe 
requests such incorporation at the 
negotiation stage of a compact or funding 
agreement? 

Term of a Funding Agreement 
137.55 What is the term of a funding 

agreement? 
137.56 Does a funding agreement remain in 

effect after the end of its term? 
137.57 How is a funding agreement 

amended during the effective period of 
the funding agreement?

Subpart F—Statutorily Mandated Grants 

137.60 May a statutorily mandated grant be 
added to a funding agreement? 

137.65 May a Self-Governance Tribe receive 
statutorily mandated grant funding in an 
annual lump sum advance payment? 

137.66 May a Self-Governance Tribe keep 
interest earned on statutorily mandated 
grant funds? 

137.67 How may a Self-Governance Tribe 
use interest earned on statutorily 
mandated grant funds? 

137.68 May funds from a statutorily 
mandated grant be added to a funding 
agreement be reallocated? 

137.69 May a statutorily mandated grant 
program added to a funding agreement 
be redesigned? 

137.70 Are the reporting requirements 
different for a statutorily mandated grant 
program added to a funding agreement? 

137.71 May the Secretary and the Self-
Governance Tribe develop separate 

programmatic reporting requirements for 
statutorily mandated grants? 

137.72 Are Self-Governance Tribes and 
their employees carrying out statutorily 
mandated grant programs added to a 
funding agreement covered by the 
Federal Tort Claims Act (FTCA)? 

137.73 What provisions of Title V apply to 
statutorily mandated grants added to the 
funding agreement?

Subpart G—Funding 

General 
137.75 What funds must the Secretary 

transfer to a Self-Governance Tribe in a 
funding agreement? 

137.76 When must the Secretary transfer to 
a Self-Governance Tribe funds identified 
in a funding agreement? 

137.77 When must the Secretary transfer 
funds that were not paid as part of the 
initial lump sum payment? 

137.78 May a Self-Governance Tribe 
negotiate a funding agreement for a term 
longer or shorter than one year? 

137.79 What funds must the Secretary 
include in a funding agreement? 

Prohibitions 
137.85 Is the Secretary prohibited from 

failing or refusing to transfer funds that 
are due to a Self-Governance Tribe under 
Title V? 

137.86 Is the Secretary prohibited from 
reducing the amount of funds required 
under Title V to make funding available 
for self-governance monitoring or 
administration by the Secretary? 

137.87 May the Secretary reduce the 
amount of funds due under Title V in 
subsequent years? 

137.88 May the Secretary reduce the 
amount of funds required under Title V 
to pay for Federal functions, including 
Federal pay costs, Federal employee 
retirement benefits, automated data 
processing, technical assistance, and 
monitoring of activities under the Act? 

137.89 May the Secretary reduce the 
amount of funds required under Title V 
to pay for costs of Federal personnel 
displaced by contracts under Title I or 
self-governance under Title V? 

137.90 May the Secretary increase the funds 
required under the funding agreement? 

Acquisition of Goods and Services From the 
IHS 
137.95 May a Self-Governance Tribe 

purchase goods and services from the 
IHS on a reimbursable basis? 

Prompt Payment Act 
137.98 Does the Prompt Payment Act apply 

to funds transferred to a Self-Governance 
Tribe in a compact or funding 
agreement? 

Interest or Other Income on Transfers 
137.100 May a Self-Governance Tribe retain 

and spend interest earned on any funds 
paid under a compact or funding 
agreement? 

137.101 What standard applies to a Self-
Governance Tribe’s management of 
funds paid under a compact or funding 
agreement? 

Carryover of Funds 

137.105 May a Self-Governance Tribe 
carryover from one year to the next any 
funds that remain at the end of the 
funding agreement?

Program Income 

137.110 May a Self-Governance Tribe retain 
and expend any program income earned 
pursuant to a compact and funding 
agreement? 

Limitation of Costs 

137.115 Is a Self-Governance Tribe 
obligated to continue performance under 
a compact or funding agreement if the 
Secretary does not transfer sufficient 
funds? 

Stable Base Budget 

137.120 May a Self-Governance Tribe’s 
funding agreement provide for a stable 
base budget? 

137.121 What funds may be included in a 
stable base budget amount? 

137.122 May a Self-Governance Tribe with 
a stable base budget receive other 
funding under its funding agreement? 

137.123 Once stable base funding is 
negotiated, do funding amounts change 
from year to year? 

137.124 Does the effective period of a stable 
base budget have to be the same as the 
term of the funding agreement?

Subpart H—Final Offer 

137.130 What is covered by this subpart? 
137.131 When should a final offer be 

submitted? 
137.132 How does the Indian Tribe submit 

a final offer? 
137.133 What does a final offer contain? 
137.134 When does the 45-day review 

period begin? 
137.135 May the Secretary request and 

obtain an extension of time of the 45-day 
review period? 

137.136 What happens if the agency takes 
no action within the 45-day review 
period (or any extensions thereof)? 

137.137 If the 45-day review period or 
extension thereto, has expired, and the 
Tribe’s offer is deemed accepted by 
operation of law, are there any 
exceptions to this rule? 

137.138 Once the Indian Tribe’s final offer 
has been accepted or deemed accepted 
by operation of law, what is the next 
step? 

Rejection of Final Offers 

137.140 On what basis may the Secretary 
reject an Indian Tribe’s final offer? 

137.141 How does the Secretary reject a 
final offer? 

137.142 What is a ‘‘significant danger’’ or 
‘‘risk’’ to the public health’? 

137.143 How is the funding level to which 
the Indian Tribe is entitled determined? 

137.144 Is technical assistance available to 
an Indian Tribe to avoid rejection of a 
final offer? 

137.145 If the Secretary rejects a final offer, 
is the Secretary required to provide the 
Indian Tribe with technical assistance? 
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137.146 If the Secretary rejects all or part of 
a final offer, is the Indian Tribe entitled 
to an appeal? 

137.147 Do those portions of the compact, 
funding agreement, or amendment not in 
dispute go into effect? 

137.148 Does appealing the decision of the 
Secretary prevent entering into the 
compact, funding agreement or 
amendment? 

Burden of Proof 

137.150 What is the burden of proof in an 
appeal from rejection of a final offer? 

Decision Maker 

137.155 What constitutes a final agency 
action?

Subpart I—Operational Provisions 

Conflicts of Interest 

137.160 Are Self-Governance Tribes 
required to address potential conflicts of 
interest? 

Audits and Cost Principles 

137.165 Are Self-Governance Tribes 
required to undertake annual audits? 

137.166 Are there exceptions to the annual 
audit requirements? 

137.167 What cost principles must a Self-
Governance Tribe follow when 
participating in self-governance under 
Title V? 

137.168 May the Secretary require audit or 
accounting standards other than those 
specified in § 137.167? 

137.169 How much time does the Federal 
Government have to make a claim 
against a Self-Governance Tribe relating 
to any disallowance of costs, based on an 
audit conducted under § 137.165? 

137.170 When does the 365-day period 
commence? 

137.171 Where do Self-Governance Tribes 
send their audit reports? 

137.172 Should the audit report be sent 
anywhere else to ensure receipt by the 
Secretary? 

137.173 Does a Self-Governance Tribe have 
a right of appeal from a disallowance?

Records 

137.175 Is a Self-Governance Tribe required 
to maintain a recordkeeping system? 

137.176 Are Tribal records subject to the 
Freedom of Information Act and Federal 
Privacy Act? 

137.177 Is the Self-Governance Tribe 
required to make its records available to 
the Secretary? 

137.178 May Self-Governance Tribes store 
patient records at the Federal Records 
Centers? 

137.179 May a Self-Governance Tribe make 
agreements with the Federal Records 
Centers regarding disclosure and release 
of the patient records stored pursuant to 
§ 137.178? 

137.180 Are there other laws that govern 
access to patient records? 

Redesign 

137.185 May a Self-Governance Tribe 
redesign or consolidate the PSFAs that 
are included in a funding agreement and 

reallocate or redirect funds for such 
PSFAs? 

Non-Duplication 
137.190 Is a Self-Governance Tribe that 

receives funds under Title V also entitled 
to contract under section 102 of the Act 
[25 U.S.C. 450(f)] for such funds? 

Health Status Reports 
137.200 Are there reporting requirements 

for Self-Governance Tribes under Title 
V? 

137.201 What are the purposes of the Tribal 
reporting requirements? 

137.202 What types of information will 
Self-Governance Tribes be expected to 
include in the reports? 

137.203 May a Self-Governance Tribe 
participate in a voluntary national 
uniform data collection effort with the 
IHS? 

137.204 How will this voluntary national 
uniform data set be developed? 

137.205 Will this voluntary uniform data 
set reporting activity be required of all 
Self-Governance Tribes entering into a 
compact with the IHS under Title V? 

137.206 Why does the IHS need this 
information? 

137.207 Will funding be provided to the 
Self-Governance Tribe to compensate for 
the costs of reporting? 

Savings 
137.210 What happens if self-governance 

activities under Title V reduce the 
administrative or other responsibilities 
of the Secretary with respect to the 
operation of Indian programs and result 
in savings? 

137.211 How does a Self-Governance Tribe 
learn whether self-governance activities 
have resulted in savings as described in 
§ 137.210. 

Access to Government Furnished Property 

137.215 How does a Self-Governance Tribe 
obtain title to real and personal property 
furnished by the Federal Government for 
use in the performance of a compact, 
funding agreement, construction project 
agreement, or grant agreement pursuant 
to section 512(c) of the Act [25 U.S.C. 
458aaa–11(c)]? 

Matching and Cost Participation 
Requirements 

137.217 May funds provided under 
compacts, funding agreements, or grants 
made pursuant to Title V be treated as 
non-Federal funds for purposes of 
meeting matching or cost participation 
requirements under any other Federal or 
non-Federal program?

Federal Tort Claims Act (FTCA) 

137.220 Do section 314 of Public Law 101–
512 [25 U.S.C. 450f note] and section 
102(d) of the Act [25 U.S.C. 450f(d)] 
(regarding, in part, FTCA coverage) 
apply to compacts, funding agreements 
and construction project agreements?

Subpart J—Regulation Waiver 

137.225 What regulations may be waived 
under Title V? 

137.226 How does a Self-Governance Tribe 
request a waiver? 

137.227 How much time does the Secretary 
have to act on a waiver request? 

137.228 Upon what basis may the waiver 
request be denied? 

137.229 What happens if the Secretary 
neither approves or denies a waiver 
request within the time specified in 
§ 137.227. 

137.230 Is the Secretary’s decision on a 
waiver request final for the Department? 

137.231 May a Self-Governance Tribe 
appeal the Secretary’s decision to deny 
its request for a waiver of a regulation 
promulgated under section 517 of the 
Act [25 U.S.C. 458aaa–16]?

Subpart K—Withdrawal 

137.235 May an Indian Tribe withdraw 
from a participating inter-Tribal 
consortium or Tribal organization? 

137.236 When does a withdrawal become 
effective? 

137.237 How are funds redistributed when 
an Indian Tribe fully or partially 
withdraws from a compact or funding 
agreement and elects to enter a contract 
or compact? 

137.238 How are funds distributed when an 
Indian Tribe fully or partially withdraws 
from a compact or funding agreement 
administered by an inter-Tribal 
consortium or Tribal organization 
serving more than one Indian Tribe and 
the withdrawing Indian Tribe elects not 
to enter a contract or compact? 

137.239 If the withdrawing Indian Tribe 
elects to operate PSFAs carried out 
under a compact or funding agreement 
under Title V through a contract under 
Title I, is the resulting contract 
considered a mature contract under 
section 4(h) of the Act [25 U.S.C. 
450b(h)]?

Subpart L—Retrocession 

137.245 What is retrocession ? 
137.246 How does a Self-Governance Tribe 

retrocede a PSFA? 
137.247 What is the effective date of a 

retrocession? 
137.248 What effect will a retrocession have 

on a retroceding Self-Governance Tribe’s 
rights to contract or compact under the 
Act? 

137.249 Will retrocession adversely affect 
funding available for the retroceded 
program? 

137.250 How are funds distributed when a 
Self-Governance Tribe fully or partially 
retrocedes from its compact or funding 
agreement? 

137.251 What obligation does the 
retroceding Self-Governance Tribe have 
with respect to returning property that 
was provided by the Secretary under the 
compact or funding agreement and that 
was used in the operation of the 
retroceded program?

Subpart M—Reassumption 

137.255 What does reassumption mean? 
137.256 Under what circumstances may the 

Secretary reassume a program, service, 
function, or activity (or portion thereof)? 
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137.257 What steps must the Secretary take 
prior to reassumption becoming 
effective? 

137.258 Does the Self-Governance Tribe 
have a right to a hearing prior to a non-
immediate reassumption becoming 
effective? 

137.259 What happens if the Secretary 
determines that the Self-Governance 
Tribe has not corrected the conditions 
that the Secretary identified in the 
notice? 

137.260 What is the earliest date on which 
a reassumption can be effective? 

137.261 Does the Secretary have the 
authority to immediately reassume a 
PSFA? 

137.262 If the Secretary reassumes a PSFA 
immediately, when must the Secretary 
provide the Self-Governance Tribe with 
a hearing? 

137.263 May the Secretary provide a grant 
to a Self-Governance Tribe for technical 
assistance to overcome conditions 
identified under § 137.257? 

137.264 To what extent may the Secretary 
require the Self-Governance Tribe to 
return property that was provided by the 
Secretary under the compact or funding 
agreement and used in the operation of 
the reassume program? 

137.265 May a Tribe be reimbursed for 
actual and reasonable close out costs 
incurred after the effective date of 
reassumption?

Subpart N—Construction 

Purpose and Scope 
137.270 What is covered by this subpart? 
137.271 Why is there a separate subpart in 

these regulations for construction project 
agreements? 

137.272 What other alternatives are 
available for Self-Governance Tribes to 
perform construction projects? 

137.273 What are IHS construction PSFAs?
137.274 Does this subpart cover 

construction programs? 
137.275 May Self-Governance Tribes 

include IHS construction programs in a 
construction project agreement or in a 
funding agreement? 

Construction Definitions 
137.280 Construction definitions. 

NEPA Process 
137.285 Are Self-Governance Tribes 

required to accept Federal environmental 
responsibilities to enter into a 
construction project agreement? 

137.286 Do Self-Governance Tribes become 
Federal agencies when they assume 
these Federal environmental 
responsibilities? 

137.287 What is the National 
Environmental Policy Act (NEPA)? 

137.288 What is the National Historic 
Preservation Act (NHPA)? 

137.289 What is a Federal undertaking 
under NHPA? 

137.290 What additional provisions of law 
are related to NEPA and NHPA? 

137.291 May Self-Governance Tribes carry 
out construction projects without 
assuming these Federal environmental 
responsibilities? 

137.292 How do Self-Governance Tribes 
assume environmental responsibilities 
for construction projects under section 
509 of the Act [25 U.S.C. 458aaa–8]? 

137.293 Are Self-Governance Tribes 
required to adopt a separate resolution or 
take equivalent Tribal action to assume 
environmental responsibilities for each 
construction project agreement? 

137.294 What is the typical IHS 
environmental review process for 
construction projects? 

137.295 May Self-Governance Tribes elect 
to develop their own environmental 
review process? 

137.296 How does a Self-Governance Tribe 
comply with NEPA and NHPA? 

137.297 If the environmental review 
procedures of a Federal agency are 
adopted by a Self-Governance Tribe, is 
the Self-Governance Tribe responsible 
for ensuring the agency’s policies and 
procedures meet the requirements of 
NEPA, NHPA, and related environmental 
laws? 

137.298 Are Self-Governance Tribes 
required to comply with Executive 
Orders to fulfill their environmental 
responsibilities under section 509 of the 
Act [25 U.S.C. 458aaa–8]? 

137.299 Are Federal funds available to 
cover the cost of Self-Governance Tribes 
carrying out environmental 
responsibilities? 

137.300 Since Federal environmental 
responsibilities are new responsibilities 
which may be assumed by Tribes under 
section 509 of the Act [25 U.S.C. 458aaa–
8], are there additional funds available to 
Self-Governance Tribes to carry out these 
formerly inherently Federal 
responsibilities? 

137.301 How are project and program 
environmental review costs identified? 

137.302 Are Federal funds available to 
cover start-up costs associated with 
initial Tribal assumption of 
environmental responsibilities? 

137.303 Are Federal or other funds 
available for training associated with 
Tribal assumption of environmental 
responsibilities? 

137.304 May Self-Governance Tribes buy 
back environmental services from the 
IHS? 

137.305 May Self-Governance Tribes act as 
lead, cooperating, or joint lead agencies 
for environmental review purposes? 

137.306 How are Self-Governance Tribes 
recognized as having lead, cooperating, 
or joint lead agency status? 

137.307 What Federal environmental 
responsibilities remain with the 
Secretary when a Self-Governance Tribe 
assumes Federal environmental 
responsibilities for construction projects 
under section 509 of the Act [25 U.S.C. 
458aaa–8]? 

137.308 Does the Secretary have any 
enforcement authority for Federal 
environmental responsibilities assumed 
by Tribes under Section 509 of the Act? 

137.309 How are NEPA and NHPA 
obligations typically enforced? 

137.310 Are Self-Governance Tribes 
required to grant a limited waiver of 

their sovereign immunity to assume 
Federal environmental responsibilities 
under Section 509 of the Act [25 U.S.C. 
458aaa–8]? 

137.311 Are Self-Governance Tribes 
entitled to determine the nature and 
scope of the limited immunity waiver 
required under section 509(a)(2) of the 
Act? 

137.312 Who is the proper defendant in a 
civil enforcement action under section 
509(a)(2) of the Act [25 U.S.C. 458aaa–
8(a)(2)]? 

Notification (Prioritization Process, 
Planning, Development and Construction) 
137.320 Is the Secretary required to consult 

with affected Indian Tribes concerning 
construction projects and programs? 

137.321 How do Indian Tribes and the 
Secretary identify and request funds for 
needed construction projects? 

137.322 Is the Secretary required to notify 
an Indian Tribe that funds are available 
for a construction project or a phase of 
a project?

Project Assumption Process 
137.325 What does a Self-Governance Tribe 

do if it wants to perform a construction 
project under section 509 of the Act [25 
U.S.C. 458aaa–8]? 

137.326 What must a Tribal proposal for a 
construction project agreement contain? 

137.327 May multiple projects be included 
in a single construction project 
agreement? 

137.328 Must a construction project 
proposal incorporate provisions of 
Federal construction guidelines and 
manuals? 

137.329 What environmental 
considerations must be included in the 
construction project agreement? 

137.330 What happens if the Self-
Governance Tribe and the Secretary 
cannot develop a mutually agreeable 
construction project agreement? 

137.331 May the Secretary reject a final 
construction project proposal based on a 
determination of Tribal capacity or 
capability? 

137.332 On what bases may the Secretary 
reject a final construction project 
proposal? 

137.333 What procedures must the 
Secretary follow if the Secretary rejects 
a final construction project proposal, in 
whole or in part? 

137.334 What happens if the Secretary fails 
to notify the Self-Governance Tribe of a 
decision to approve or reject a final 
construction project proposal within the 
time period allowed? 

137.335 What costs may be included in the 
budget for a construction agreement? 

137.336 What is the difference between 
fixed-price and cost-reimbursement 
agreements? 

137.337 What funding must the Secretary 
provide in a construction project 
agreement? 

137.338 Must funds from other sources be 
incorporated into a construction project 
agreement? 

137.339 May the Self-Governance Tribe use 
project funds for matching or cost 
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participation requirements under other 
Federal and non-Federal programs? 

137.340 May a Self-Governance Tribe 
contribute funding to a project? 

137.341 How will a Self-Governance Tribe 
receive payment under a construction 
project agreement? 

137.342 What happens to funds remaining 
at the conclusion of a cost 
reimbursement construction project? 

137.343 What happens to funds remaining 
at the conclusion of a fixed price 
construction project? 

137.344 May a Self-Governance Tribe 
reallocate funds among construction 
project agreements? 

Roles of Self-Governance Tribe in 
Establishing and Implementing Construction 
Project Agreements 

137.350 Is a Self-Governance Tribe 
responsible for completing a 
construction project in accordance with 
the negotiated construction project 
agreement? 

137.351 Is a Self-Governance Tribe required 
to submit construction project progress 
and financial reports for construction 
project agreements? 

137.352 What is contained in a construction 
project progress report? 

137.353 What is contained in a construction 
project financial report? 

Roles of the Secretary in Establishing and 
Implementing Construction Project 
Agreements 

137.360 Does the Secretary approve project 
planning and design documents 
prepared by the Self-Governance Tribe? 

137.361 Does the Secretary have any other 
opportunities to approve planning or 
design documents prepared by the Self-
Governance Tribe? 

137.362 May construction project 
agreements be amended? 

137.363 What is the procedure for the 
Secretary’s review and approval of 
amendments? 

137.364 What constitutes a significant 
change in the original scope of work? 

137.365 What is the procedure for the 
Secretary’s review and approval of 
project planning and design documents 
submitted by the Self-Governance Tribe? 

137.366 May the Secretary conduct onsite 
project oversight visits? 

137.367 May the Secretary issue a stop 
work order under a construction project 
agreement? 

137.368 Is the Secretary responsible for 
oversight and compliance of health and 
safety codes during construction projects 
being performed by a Self-Governance 
Tribe under section 509 of the Act [25 
U.S.C. 488aaa–8]? 

Other 

137.370 Do all provisions of this part apply 
to construction project agreements under 
this subpart? 

137.371 Who takes title to real property 
purchased with funds provided under a 
construction project agreement? 

137.372 Does the Secretary have a role in 
the fee-to-trust process when real 

property is purchased with construction 
project agreement funds? 

137.373 Do Federal real property laws, 
regulations and procedures that apply to 
the Secretary also apply to Self-
Governance Tribes that purchase real 
property with funds provided under a 
construction project agreement? 

137.374 Does the Secretary have a role in 
reviewing or monitoring a Self-
Governance Tribe’s actions in acquiring 
or leasing real property with funds 
provided under a construction project 
agreement? 

137.375 Are Tribally-owned facilities 
constructed under section 509 of the Act 
[25 U.S.C. 458aaa–8] eligible for 
replacement, maintenance, and 
improvement funds on the same basis as 
if title to such property were vested in 
the United States? 

137.376 Are design and construction 
projects performed by Self-Governance 
Tribes under section 509 of the Act [25 
U.S.C. 458aaa–8] subject to Federal 
metric requirements? 

137.377 Do Federal procurement law and 
regulations apply to construction project 
agreements performed under section 509 
of the Act [25 U.S.C. 458aaa–8]? 

137.378 Does the Federal Davis-Bacon Act 
and wage rates apply to construction 
projects performed by Self-Governance 
Tribes using their own funds or other 
non-Federal funds? 

137.379 Do Davis-Bacon wage rates apply to 
construction projects performed by Self-
Governance Tribes using Federal funds?

Subpart O—Secretarial Responsibilities 

Budget Request 
137.401 What role does Tribal consultation 

play in the IHS annual budget request 
process? 

Reports 
137.405 Is the Secretary required to report 

to Congress on administration of Title V 
and the funding requirements presently 
funded or unfunded?

137.406 In compiling reports pursuant to 
this section, may the Secretary impose 
any reporting requirements on Self-
Governance Tribes, not otherwise 
provided in Title V? 

137.407 What guidelines will be used by 
the Secretary to compile information 
required for the report?

Subpart P—Appeals 

137.410 For the purposes of section 110 of 
the Act [25 U.S.C. 450m–1] does the term 
‘‘contract’’ include compacts, funding 
agreements, and construction project 
agreements entered into under Title V? 

Post-Award Disputes 
137.412 Do the regulations at 25 CFR Part 

900, Subpart N apply to compacts, 
funding agreements, and construction 
project agreements entered into under 
Title V? 

Pre-Award Disputes 
137.415 What decisions may an Indian 

Tribe appeal under §§ 137.415 through 
137.436? 

137.416 Do §§ 137.415 through 137.436 
apply to any other disputes? 

137.417 What procedures apply to Interior 
Board of Indian Appeals (IBIA) 
proceedings? 

137.418 How does an Indian Tribe know 
where and when to file its appeal from 
decisions made by IHS? 

137.419 What authority does the IBIA have 
under §§ 137.415 through 137.436? 

137.420 Does an Indian Tribe have any 
options besides an appeal? 

137.421 How does an Indian Tribe request 
an informal conference? 

137.422 How is an informal conference 
held? 

137.423 What happens after the informal 
conference? 

137.424 Is the recommended decision from 
the informal conference final for the 
Secretary? 

137.425 How does an Indian Tribe appeal 
the initial decision if it does not request 
an informal conference or if it does not 
agree with the recommended decision 
resulting from the informal conference? 

137.426 May an Indian Tribe get an 
extension of time to file a notice of 
appeal? 

137.427 What happens after an Indian Tribe 
files an appeal? 

137.428 How is a hearing arranged? 
137.429 What happens when a hearing is 

necessary? 
137.430 What is the Secretary’s burden of 

proof for appeals covered by § 137.145? 
137.431 What rights do Indian Tribes and 

the Secretary have during the appeal 
process? 

137.432 What happens after the hearing? 
137.433 Is the recommended decision 

always final? 
137.434 If an Indian Tribe objects to the 

recommended decision, what will the 
Secretary do? 

137.435 Will an appeal adversely affect the 
Indian Tribe’s rights in other compact, 
funding negotiations, or construction 
project agreements? 

137.436 Will the decisions on appeal be 
available for the public to review? 

Appeals of an Immediate Reassumption of a 
Self-Governance Program 

137.440 What happens in the case of an 
immediate reassumption under section 
507(a)(2)(C) of the Act [25 U.S.C. 
458aaa–6(a)(2)(C)]? 

137.441 Will there be a hearing? 
137.442 What happens after the hearing? 
137.443 Is the recommended decision 

always final? 
137.444 If a Self-Governance Tribe objects 

to the recommended decision, what 
action will the Secretary take? 

137.445 Will an immediate reassumption 
appeal adversely affect the Self-
Governance Tribe’s rights in other self-
governance negotiations? 

Equal Access to Justice Act Fees 

137.450 Does the Equal Access to Justice 
Act (EAJA) apply to appeals under this 
subpart?

Authority: 25 U.S.C. 458 et seq.
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Subpart A—General Provisions

§ 137.1 Authority, purpose and scope 

(a) Authority. These regulations are 
prepared, issued and maintained with 
the active participation and 
representation of Indian Tribes, Tribal 
organizations and inter-Tribal consortia 
pursuant to the guidance of the 
negotiated rulemaking procedures 
required by section 517 of the Act [25 
U.S.C. 458aaa–16]. 

(b) Purpose. These regulations codify 
rules for self-governance compacts, 
funding agreements, and construction 
project agreements between the 
Department of Health and Human 
Services (DHHS) and Self-Governance 
Tribes to implement sections 2, 3, and 
4 of Pub. L. 106–260. 

(c) Scope. These regulations are 
binding on the Secretary and on Indian 
Tribes carrying out programs, services, 
functions, and activities (or portions 
thereof) (PSFAs) under Title V except as 
otherwise specifically authorized by a 
waiver under section 512(b) of the Act 
[25 U.S.C. 458aaa–11(b)]. 

(d) Information collection. The 
information collection requirements 
have been submitted to the Office of 
Management and Budget (OMB) and are 
pending OMB approval.

§ 137.2 Congressional policy. 

(a) According to section 2 of Pub. L. 
106–260, Congress has declared that: 

(1) The Tribal right of self-government 
flows from the inherent sovereignty of 
Indian Tribes and nations; 

(2) The United States recognizes a 
special government-to-government 
relationship with Indian Tribes, 
including the right of the Indian Tribes 
to self-governance, as reflected in the 
Constitution, treaties, Federal statutes, 
and the course of dealings of the United 
States with Indian Tribes; 

(3) Although progress has been made, 
the Federal bureaucracy, with its 
centralized rules and regulations, has 
eroded Tribal Self-Governance and 
dominates Tribal affairs. 

(4) The Tribal Self-Governance 
Demonstration Project, established 
under title III of the Indian Self-
Determination Act (ISDA) [25 U.S.C. 
450f note] was designed to improve and 
perpetuate the government-to-
government relationship between Indian 
Tribes and the United States and to 
strengthen Tribal control over Federal 
funding and program management; 

(5) Although the Federal Government 
has made considerable strides in 
improving Indian health care, it has 
failed to fully meet its trust 
responsibilities and to satisfy its 

obligations to the Indian Tribes under 
treaties and other laws; and 

(6) Congress has reviewed the results 
of the Tribal Self-Governance 
Demonstration Project and finds that 
transferring full control and funding to 
Tribal governments, upon Tribal 
request, over decision making for 
Federal PSFAs: 

(i) Is an appropriate and effective 
means of implementing the Federal 
policy of government-to-government 
relations with Indian Tribes; and 

(ii) Strengthens the Federal policy of 
Indian self-determination. 

(b) According to section 3 of Pub. L. 
106–260, Congress has declared its 
policy to: 

(1) Permanently establish and 
implement Tribal Self-Governance 
within the DHHS; 

(2) Call for full cooperation from the 
DHHS and its constituent agencies in 
the implementation of Tribal Self-
Governance to— 

(i) Enable the United States to 
maintain and improve its unique and 
continuing relationship with, and 
responsibility to, Indian Tribes; 

(ii) Permit each Indian Tribe to choose 
the extent of its participation in self-
governance in accordance with the 
provisions of the ISDA relating to the 
provision of Federal services to Indian 
Tribes; 

(iii) Ensure the continuation of the 
trust responsibility of the United States 
to Indian Tribes and Indians; 

(iv) Affirm and enable the United 
States to fulfill its obligations to the 
Indian Tribes under treaties and other 
laws; 

(v) Strengthen the government-to-
government relationship between the 
United States and Indian Tribes through 
direct and meaningful consultation with 
all Tribes;

(vi) Permit an orderly transition from 
Federal domination of programs and 
services to provide Indian Tribes with 
meaningful authority, control, funding, 
and discretion to plan, conduct, 
redesign, and administer PSFAs that 
meet the needs of the individual Tribal 
communities; 

(vii) Provide for a measurable parallel 
reduction in the Federal bureaucracy as 
programs, services, functions, and 
activities (or portion thereof) are 
assumed by Indian Tribes; 

(viii) Encourage the Secretary to 
identify all PSFAs of the DHHS that 
may be managed by an Indian Tribe 
under this Act and to assist Indian 
Tribes in assuming responsibility for 
such PSFAs; and 

(ix) Provide Indian Tribes with the 
earliest opportunity to administer 
PSFAs from throughout the Department. 

(c) According to section 512(a) of the 
Act [25 U.S.C. 458aaa–11(a)], Congress 
has declared, except as otherwise 
provided by law, the Secretary shall 
interpret all Federal laws, Executive 
Orders, and regulations in a manner that 
will facilitate: 

(1) The inclusion of PSFAs and funds 
associated therewith, in the agreements 
entered into under this section; 

(2) The implementation of compacts 
and funding agreements entered into 
under this title; and 

(3) The achievement of Tribal health 
goals and objectives. 

(d) According to section 512(f) of the 
Act [25 U.S.C. 458aaa–11(f)], Congress 
has declared that each provision of Title 
V and each provision of a compact or 
funding agreement shall be liberally 
construed for the benefit of the Indian 
Tribe participating in and any ambiguity 
shall be resolved in favor of the Indian 
Tribe. 

(e) According to section 515(b) of the 
Act [25 U.S.C. 458aaa–14(b)], Congress 
has declared that nothing in the Act 
shall be construed to diminish in any 
way the trust responsibility of the 
United States to Indian Tribes and 
individual Indians that exists under 
treaties, Executive orders, or other laws 
and court decisions. 

(f) According to section 507(g) of the 
Act [25 U.S.C. 458aaa–6(g)], Congress 
has declared that the Secretary is 
prohibited from waiving, modifying, or 
diminishing in any way the trust 
responsibility of the United States with 
respect to Indian Tribes and individual 
Indians that exists under treaties, 
Executive orders, other laws, or court 
decisions. 

(g) According to section 515(c) of the 
Act [25 U.S.C. 458aaa–14(c)], Congress 
has declared that the Indian Health 
Service (IHS) under this Act shall 
neither bill nor charge those Indians 
who may have the economic means to 
pay for services, nor require any Tribe 
to do so. Nothing in this section shall 
impair the right of the IHS or an Indian 
Tribe to seek recovery from third parties 
section 206 of the Indian Health Care 
Improvement Act [25 U.S.C. 1621e], 
under section 1 of the Federal Medical 
Care Recovery Act [42 U.S.C. 2651], and 
any other applicable Federal, State or 
Tribal law. 

(h) According to section 507(e) of the 
Act [25 U.S.C. 458aaa–6(e)], Congress 
has declared that in the negotiation of 
compacts and funding agreements the 
Secretary shall at all times negotiate in 
good faith to maximize implementation 
of the self-governance policy. The 
Secretary shall carry out Title V in a 
manner that maximizes the policy of 
Tribal Self-Governance, and in a manner 
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consistent with the purposes specified 
in section 3 of the Act.

§ 137.3 Effect on existing Tribal rights. 

Nothing in this part shall be 
construed as: 

(a) Affecting, modifying, diminishing, 
or otherwise impairing the sovereign 
immunity from suit enjoyed by Indian 
Tribes; 

(b) Terminating, waiving, modifying, 
or reducing the trust responsibility of 
the United States to the Indian Tribe(s) 
or individual Indians. The Secretary 
must act in good faith in upholding this 
trust responsibility; 

(c) Mandating an Indian Tribe to 
apply for a compact(s) or grant(s) as 
described in the Act; or 

(d) Impeding awards by other 
Departments and agencies of the United 
States to Indian Tribes to administer 
Indian programs under any other 
applicable law.

§ 137.4 May Title V be construed to limit or 
reduce in any way the funding for any 
program, project, or activity serving an 
Indian Tribe under this or other applicable 
Federal law? 

No, if an Indian Tribe alleges that a 
compact or funding agreement violates 
section 515(a) of the Act [25 U.S.C. 
458aaa–14(a)], the Indian Tribe may 
apply the provisions of section 110 of 
the Act [25 U.S.C. 450m–1].

§ 137.5 Effect of these regulations on 
Federal program guidelines, manual, or 
policy directives. 

Unless expressly agreed to by the Self-
Governance Tribe in the compact or 
funding agreement, the Self-Governance 
Tribe shall not be subject to any agency 
circular, policy, manual, guidance, or 
rule adopted by the IHS, except for the 
eligibility provisions of section 105(g) of 
the Act [25 U.S.C. 450j(g)] and 
regulations promulgated under section 
517 of the Act [25 U.S.C. 458aaa–16(e)].

§ 137.6 Secretarial policy. 

In carrying out Tribal self-governance 
under Title V, the Secretary recognizes 
the right of Tribes to self-government 
and supports Tribal sovereignty and 
self-determination. The Secretary 
recognizes a unique legal relationship 
with Tribal governments as set forth in 
the Constitution of the United States, 
treaties, statutes, Executive Orders, and 
court decisions. The Secretary supports 
the self-determination choices of each 
Tribe and will continue to work with all 
Tribes on a government-to-government 
basis to address issues concerning 
Tribal self-determination.

Subpart B—Definitions

§ 137.10 Definitions. 
Unless otherwise provided in this 

part: 
Act means sections 1 through 9 and 

Titles I and V of the Indian Self-
Determination and Education 
Assistance Act of 1975, Public Law 93–
638, as amended. 

Appeal means a request by an Indian 
Tribe for an administrative review of an 
adverse decision by the Secretary. 

Compact means a legally binding and 
mutually enforceable written agreement, 
including such terms as the parties 
intend shall control year after year, that 
affirms the government-to-government 
relationship between a Self-Governance 
Tribe and the United States. 

Congressionally earmarked 
competitive grants as used in section 
505(b)(1) of the Act [25 U.S.C. 458aaa–
4(b)(1)] means statutorily mandated 
grants as defined in this section and 
used in subpart H of this part. 

Contract means a self-determination 
contract as defined in section 4(j) of the 
Act [25 U.S.C. 450b]. 

Days means calendar days; except 
where the last day of any time period 
specified in these regulations falls on a 
Saturday, Sunday, or a Federal holiday, 
the period shall carry over to the next 
business day unless otherwise 
prohibited by law. 

Department means the Department of 
Health and Human Services. 

Director means the Director of the 
Indian Health Service. 

Funding agreement means a legally 
binding and mutually enforceable 
written agreement that identifies the 
PSFAs that the Self-Governance Tribe 
will carry out, the funds being 
transferred from the Service Unit, Area, 
and Headquarter’s levels in support of 
those PSFAs and such other terms as are 
required, or may be agreed upon, 
pursuant to Title V. 

Gross mismanagement means a 
significant, clear, and convincing 
violation of a compact, funding 
agreement, or regulatory or statutory 
requirements applicable to Federal 
funds transferred to an Indian Tribe by 
a compact or funding agreement that 
results in a significant reduction of 
funds available for the PSFAs assumed 
by a Self-Governance Tribe. 

IHS means Indian Health Service. 
IHS discretionary grant means a grant 

established by IHS pursuant to the IHS’ 
discretionary authority without any 
specific statutory directive. 

Indian means a person who is a 
member of an Indian Tribe. 

Indian Tribe means any Indian Tribe, 
band, nation, or other organized group, 

or community, including pueblos, 
rancherias, colonies, and any Alaska 
Native Village, or regional or village 
corporation as defined in or established 
pursuant to the Alaska Native Claims 
Settlement Act, which is recognized as 
eligible for the special programs and 
services provided by the United States 
to Indians because of their status as 
Indians; provided that in any case in 
which an Indian Tribe has authorized 
another Indian Tribe, an inter-Tribal 
consortium, or a Tribal organization to 
plan for or carry out programs, services, 
functions, or activities (or portions 
thereof) on its behalf under Title V, the 
authorized Indian Tribe, inter-Tribal 
consortium or Tribal organization shall 
have the rights and responsibilities of 
the authorizing Indian Tribe (except as 
otherwise provided in the authorizing 
resolution or in this part). In such event, 
the term ‘‘Indian Tribe’’ as used in this 
part includes such other authorized 
Indian Tribe, inter-Tribal consortium, or 
Tribal organization. 

Indirect costs shall have the same 
meaning as it has in 25 CFR 900.6 as 
applied to compacts, funding 
agreements and construction project 
agreements entered into under this part. 

Inherent Federal functions means 
those Federal functions which cannot 
legally be delegated to Indian Tribes. 

Inter-Tribal consortium means a 
coalition of two or more separate Indian 
Tribes that join together for the purpose 
of participating in self-governance, 
including Tribal organizations. 

OMB means the Office of 
Management and Budget. 

PSFA means programs, services, 
functions, and activities (or portions 
thereof). 

Real property means any interest in 
land together with the improvements, 
structures, and fixtures and 
appurtenances thereto. 

Reassumption means rescission, in 
whole or part, of a funding agreement 
and assuming or resuming control or 
operation of the PSFAs by the Secretary 
without consent of the Self-Governance 
Tribe. 

Retained Tribal share means those 
funds that are available as a Tribal share 
but which the Self-Governance Tribe 
elects to leave with the IHS to 
administer. 

Retrocession means the voluntary 
return to the Secretary of a self-
governance program, service, function 
or activity (or portion thereof) for any 
reason, before or on the expiration of the 
term of the funding agreement. 

Secretary means the Secretary of 
Health and Human Services (and his or 
her respective designees.) 
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Self-Governance means the program 
of self-governance established under 
section 502 of the Act [25 U.S.C. 
458aaa–1]. 

Self-Governance Tribe means an 
Indian Tribe participating in the 
program of self-governance pursuant to 
section 503(a) of the Act [25 U.S.C. 
458aaa–2(a)] or selected and 
participating in self-governance 
pursuant to section 503(b) of the Act [25 
U.S.C. 458aaa–2(b)]. 

Statutorily mandated grant as used in 
this section and subpart F of this part 
means a grant specifically designated in 
a statute for a defined purpose. 

Title I means sections 1 through 9 and 
Title I of the Indian Self-Determination 
and Education Assistance Act of 1975, 
Pub. L. 93–638, as amended. 

Title V means Title V of the Indian 
Self-Determination and Education 
Assistance Act of 1975, Pub. L. 93–638, 
as amended. 

Tribal organization means the 
recognized governing body of any 
Indian Tribe; any legally established 
organization of Indians which is 
controlled, sanctioned, or chartered by 
such governing body or which is 
democratically elected by the adult 
members of the Indian community to be 
served by such organization and which 
includes the maximum participation of 
Indians in all phases of its activities; 
provided, that in any case where a 
contract or compact is entered into, or 
a grant is made, to an organization to 
perform services benefitting more than 
one Indian Tribe, the approval of each 
such Indian Tribe shall be a prerequisite 
to the entering into or making of such 
contract, compact, or grant. 

Tribal Self-Governance Advisory 
Committee means the Committee 
established by the Director of IHS that 
consists of Tribal representatives from 
each of the IHS Areas participating in 
Self-Governance, and that provides 
advocacy and policy guidance for 
implementation of Tribal Self-
Governance within IHS. 

Tribal share means an Indian Tribe’s 
portion of all funds and resources that 
support secretarial PSFAs that are not 
required by the Secretary for the 
performance of inherent Federal 
functions.

Subpart C—Selection of Indian Tribes 
for Participation in Self-Governance

§ 137.15 Who may participate in Tribal 
Self-Governance? 

Those Self-Governance Tribes 
described in 503(a) of the Act [25 U.S.C. 
458aaa–2(a)] participating in the Title III 
Tribal Self-Governance Demonstration 
Project and up to 50 additional Indian 

Tribes per year that meet the criteria in 
§ 137.18 may participate in self-
governance.

§ 137.16 What if more than 50 Indian 
Tribes apply to participate in self-
governance?

The first Indian Tribes who apply and 
are determined to be eligible shall have 
the option to participate in self-
governance. Any Indian Tribe denied 
participation due to the limitation in 
number of Indian Tribes that may take 
part is entitled to participate in the next 
fiscal year, provided the Indian Tribe 
continues to meet the financial stability 
and financial management capacity 
requirements.

§ 137.17 May more than one Indian Tribe 
participate in the same compact and/or 
funding agreement? 

Yes, Indian Tribes may either: 
(a) Each sign the same compact and/

or funding agreement, provided that 
each one meets the criteria to participate 
in self-governance and accepts legal 
responsibility for all financial and 
administrative decisions made under 
the compact or funding agreement, or 

(b) Authorize another Indian Tribe to 
participate in self-governance on their 
behalf.

§ 137.18 What criteria must an Indian Tribe 
satisfy to be eligible to participate in self-
governance? 

To be eligible to participate in self-
governance, an Indian Tribe must have: 

(a) Successfully completed the 
planning phase described in § 137.20; 

(b) Requested participation in self-
governance by resolution or other 
official action by the governing body of 
each Indian Tribe to be served; and 

(c) Demonstrated, for three fiscal 
years, financial stability and financial 
management capability. 

Planning Phase

§ 137.20 What is required during the 
planning phase? 

The planning phase must be 
conducted to the satisfaction of the 
Indian Tribe and must include: 

(a) legal and budgetary research; and 
(b) internal Tribal government 

planning and organizational preparation 
relating to the administration of health 
programs.

§ 137.21 How does an Indian Tribe 
demonstrate financial stability and financial 
management capacity? 

The Indian Tribe provides evidence 
that, for the three years prior to 
participation in self-governance, the 
Indian Tribe has had no uncorrected 
significant and material audit 
exceptions in the required annual audit 

of the Indian Tribe’s self-determination 
contracts or self-governance funding 
agreements with any Federal agency.

§ 137.22 May the Secretary consider 
uncorrected significant and material audit 
exceptions identified regarding centralized 
financial and administrative functions? 

Yes, if the Indian Tribe chooses to 
centralize its self-determination or self-
governance financial and administrative 
functions with non-self-determination 
or non-self-governance financial and 
administrative functions, such as 
personnel, payroll, property 
management, etc., the Secretary may 
consider uncorrected significant and 
material audit exceptions related to the 
integrity of a cross-cutting centralized 
function in determining the Indian 
Tribe’s eligibility for participation in the 
self-governance program.

§ 137.23 For purposes of determining 
eligibility for participation in self-
governance, may the Secretary consider 
any other information regarding the Indian 
Tribe’s financial stability and financial 
management capacity? 

No, meeting the criteria set forth in 
§§ 137.21 and 137.22, shall be 
conclusive evidence of the required 
stability and capability to participate in 
self-governance.

§ 137.24 Are there grants available to 
assist the Indian Tribe to meet the 
requirements to participate in self-
governance? 

Yes, any Indian Tribe may apply, as 
provided in § 137.25, for a grant to assist 
it to: 

(a) Plan to participate in self-
governance; and 

(b) Negotiate the terms of the compact 
and funding agreement between the 
Indian Tribe and Secretary.

§ 137.25 Are planning and negotiation 
grants available? 

Subject to the availability of funds, 
IHS will annually publish a notice of 
the number of planning and negotiation 
grants available, an explanation of the 
application process for such grants, and 
the criteria for award. Questions may be 
directed to the Office of Tribal Self-
Governance.

§ 137.26 Must an Indian Tribe receive a 
planning or negotiation grant to be eligible 
to participate in self-governance? 

No, an Indian Tribe may use other 
resources to meet the planning 
requirement and to negotiate.

Subpart D—Self-Governance compact

§ 137.30 What is a self-governance 
compact? 

A self-governance compact is a legally 
binding and mutually enforceable 
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written agreement that affirms the 
government-to-government relationship 
between a Self-Governance Tribe and 
the United States.

§ 137.31 What is included in a compact? 

A compact shall include general terms 
setting forth the government-to-
government relationship consistent with 
the Federal Government’s trust 
responsibility and statutory and treaty 
obligations to Indian Tribes and such 
other terms as the parties intend to 
control from year to year.

§ 137.32 Is a compact required to 
participate in self-governance? 

Yes, Tribes must have a compact in 
order to participate in self-governance.

§ 137.33 May an Indian Tribe negotiate a 
funding agreement at the same time it is 
negotiating a compact? 

Yes, at an Indian Tribe’s option, a 
funding agreement may be negotiated 
prior to or at the same time as the 
negotiation of a compact.

§ 137.34 May a funding agreement be 
executed without negotiating a compact? 

No, a compact is a separate document 
from a funding agreement, and the 
compact must be executed before or at 
the same time as a funding agreement.

§ 137.35 What is the term of a self-
governance compact? 

Upon approval and execution of a 
self-governance compact, the compact 
remains in effect for so long as 
permitted by Federal law or until 
terminated by mutual written agreement 
or retrocession or reassumption of all 
PSFAs.

Subpart E—Funding Agreements

§ 137.40 What is a funding agreement? 

A funding agreement is a legally 
binding and mutually enforceable 
written agreement that identifies the 
PSFAs that the Self-Governance Tribe 
will carry out, the funds being 
transferred from service unit, area and 
headquarters levels in support of those 
PSFAs and such other terms as are 
required or may be agreed upon 
pursuant to Title V.

§ 137.41 What PSFAs must be included in 
a funding agreement? 

At the Self-Governance Tribe’s option, 
all PSFAs identified in and in 
accordance with section 505(b) of the 
Act must be included in a funding 
agreement, subject to section 507(c) of 
the Act [25 U.S.C. 458aaa–6(c)].

§ 137.42 What Tribal shares may be 
included in a funding agreement? 

All Tribal shares identified in sections 
505(b)(1) [25 U.S.C. 458aaa–4(b)(1)] and 
508(c) of the Act [25 U.S.C. 458aaa–7(c)] 
may be included in a funding 
agreement, including Tribal shares of 
IHS discretionary grants.

§ 137.43 May a Tribe negotiate and leave 
funds with IHS for retained services? 

Yes, at the discretion of the Self-
Governance Tribe, Tribal shares may be 
left, in whole or in part, with IHS for 
certain PSFAs. These shares are referred 
to as a ‘‘retained Tribal shares.’’ 

Terms in a Funding Agreement

§ 137.45 What terms must be included in a 
funding agreement? 

A funding agreement must include 
terms required under section 505(d) of 
the Act [25 U.S.C. 458aaa–4(d)] and 
provisions regarding mandatory 
reporting and reassumption pursuant to 
section 507(a) of the Act [25 U.S.C. 
458aaa–6(a)], unless those provisions 
have been included in a compact.

§ 137.46 May additional terms be included 
in a funding agreement? 

Yes, at the Self-Governance Tribe’s 
option, additional terms may be 
included as set forth in sections 506 [25 
U.S.C. 458aaa–5] and 516(b) of the Act 
[25 U.S.C. 458aaa–15(b)]. In addition, 
any other terms to which the Self-
Governance Tribe and the Secretary 
agree may be included.

§ 137.47 Do any provisions of Title I apply 
to compacts, funding agreements, and 
construction project agreements negotiated 
under Title V of the Act?

(a) Yes, the provisions of Title I listed 
in section 516(a) of the Act [25 U.S.C. 
458aaa–15(a)] and section 314 of Pub. L. 
101–512, as amended, [25 U.S.C. 450f 
note] mandatorily apply to a compact, 
funding agreement and construction 
project agreement to the extent they are 
not in conflict with Title V. In addition, 
at the option of a Self-Governance Tribe, 
under section 516(b) of the Act [25 
U.S.C. 458aaa–15(b)] any provisions of 
Title I may be included in the compact 
or funding agreement. 

(b) The provisions of Title I 
referenced in section 516(a) of the Act 
[25 U.S.C. 458aaa–15(a)] are sections 5 
[25 U.S.C. 450c], 6 [25 U.S.C. 450d], 7 
[25 U.S.C. 450e], 102(c) and (d) [25 
U.S.C. 450f(c) and (d)], 104 [25 U.S.C. 
450i], 105(k) and (l) [25 U.S.C. 450j(k) 
and (l)], 106(a) through (k) [25 U.S.C. 
450j–1(a) through (k)], and 111 [25 
U.S.C. 450n] of the Act.

§ 137.48 What is the effect of incorporating 
a Title I provision into a compact or funding 
agreement? 

The incorporated Title I provision 
shall have the same force and effect as 
if it were set out in full in Title V.

§ 137.49 What if a Self-Governance Tribe 
requests such incorporation at the 
negotiation stage of a compact or funding 
agreement? 

In that event, such incorporation shall 
be deemed effective immediately and 
shall control the negotiation and 
resulting compact and funding 
agreement. 

Term of a Funding Agreement

§ 137.55 What is the term of a funding 
agreement? 

A funding agreement shall have the 
term mutually agreed to by the parties. 
Absent notification from an Indian Tribe 
that it is withdrawing or retroceding the 
operation of one or more PSFAs 
identified in the funding agreement, the 
funding agreement shall remain in full 
force and effect until a subsequent 
funding agreement is executed.

§ 137.56 Does a funding agreement remain 
in effect after the end of its term? 

Yes, the provisions of a funding 
agreement, including all recurring 
increases received and continuing 
eligibility for other increases, remain in 
full force and effect until a subsequent 
funding agreement is executed. Upon 
execution of a subsequent funding 
agreement, the provisions of such a 
funding agreement are retroactive to the 
end of the term of the preceding funding 
agreement.

§ 137.57 How is a funding agreement 
amended during the effective period of the 
funding agreement? 

A funding agreement may be 
amended by the parties as provided for 
in the funding agreement, Title V, or 
this part.

Subpart F—Statutorily Mandated 
Grants

§ 137.60 May a statutorily mandated grant 
be added to a funding agreement? 

Yes, in accordance with section 
505(b)(2) of the Act [25 U.S.C. 458aaa–
4(b)(2)], a statutorily mandated grant 
may be added to the funding agreement 
after award.

§ 137.65 May a Self-Governance Tribe 
receive statutorily mandated grant funding 
in an annual lump sum advance payment? 

Yes, grant funds shall be added to the 
funding agreement as an annual lump 
sum advance payment after the grant is 
awarded.
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§ 137.66 May a Self-Governance Tribe
keep interest earned on statutorily
mandated grant funds?

Yes, a Self-Governance Tribe may
keep Interest Earned on Statutorily
Mandated Grant Funds.

§ 137.67 How may a Self-Governance Tribe
use interest earned on statutorily mandated
grant funds?

Interest earned on such funds must be
used to enhance the grant program
including allowable administrative
costs.

§ 137.68 May funds from a statutorily
mandated grant added to a funding
agreement be reallocated?

No, unless it is permitted under the
statute authorizing the grant or under
the terms and conditions of the grant
award, funds from a statutorily
mandated grant may not be reallocated.

§ 137.69 May a statutorily mandated grant
program added to a funding agreement be
redesigned?

No, unless it is permitted under the
statute authorizing the grant or under
the terms and conditions of the grant
award, a program added to a funding
agreement under a statutorily mandated
grant may not be redesigned.

§ 137.70 Are the reporting requirements
different for a statutorily mandated grant
program added to a funding agreement?

Yes, the reporting requirements for a
statutorily mandated grant program
added to a funding agreement are
subject to the terms and conditions of
the grant award.

§ 137.71 May the Secretary and the Self-
Governance Tribe develop separate
programmatic reporting requirements for
statutorily mandated grants?

Yes, the Secretary and the Self-
Governance Tribe may develop separate
programmatic reporting requirements
for statutorily mandated grants.

§ 137.72 Are Self-Governance Tribes and
their employees carrying out statutorily
mandated grant programs added to a
funding agreement covered by the Federal
Tort Claims Act (FTCA)?

Yes, Self-Governance Tribes and their
employees carrying out statutorily
mandated grant programs are added to
a funding agreement covered by the
FTCA. Regulations governing coverage
under the FTCA are published at 25
CFR Part 900, Subpart M.

§ 137.73 What provisions of Title V apply
to statutorily mandated grants added to the
funding agreement?

None of the provisions of Title V
apply.

Subpart G—Funding

General

§ 137.75 What funds must the Secretary
transfer to a Self-Governance Tribe in a
funding agreement?

Subject to the terms of any compact
or funding agreement, the Secretary
must transfer to a Tribe all funds
provided for in the funding agreement,
pursuant to section 508(c) of the Act [25
U.S.C. 458aaa–7(c)] and § 137.80. The
Secretary shall provide funding for
periods covered by joint resolution
adopted by Congress making continuing
appropriations, to the extent permitted
by such resolutions.

§ 137.76 When must the Secretary transfer
to a Self-Governance Tribe funds identified
in a funding agreement?

When a funding agreement requires
an annual transfer of funding to be made
at the beginning of a fiscal year, or
requires semiannual or other periodic
transfers of funding to be made
commencing at the beginning of a fiscal
year, the first such transfer shall be
made not later than 10 days after the
apportionment of such funds by the
OMB to the Department, unless the
funding agreement provides otherwise.

§ 137.77 When must the Secretary transfer
funds that were not paid as part of the initial
lump sum payment?

The Secretary must transfer any funds
that were not paid in the initial lump
sum payment within 10 days after
distribution methodologies and other
decisions regarding payment of those
funds have been made by the IHS.

§ 137.78 May a Self-Governance Tribe
negotiate a funding agreement for a term
longer or shorter than one year?

Yes, upon Tribal request, the
Secretary must negotiate a funding
agreement for a term longer or shorter
than a year. All references in these
regulations to funding agreements shall
also include funding agreements for a
term longer or shorter than one year.

§ 137.79 What funds must the Secretary
include in a funding agreement?

The Secretary must include funds in
a funding agreement in an amount equal
to the amount that the Self-Governance
Tribe would have been entitled to
receive in a contract under Title I,
including amounts for direct program
costs specified under section 106(a)(1)
of the Act and amounts for contract
support costs specified under section
106(a) (2), (3), (5), and (6) of the Act [25
U.S.C. 450j–1(a)(2), (3), (5) and (6)]. In
addition, the Secretary shall include any
funds that are specifically or
functionally related to the provision by

the Secretary of services and benefits to
the Self-Governance Tribe or its
members, all without regard to the
organizational level within the
Department where such functions are
carried out.

Prohibitions

§ 137.85 Is the Secretary prohibited from
failing or refusing to transfer funds that are
due to a Self-Governance Tribe under Title
V?

Yes, sections 508(d)(1)(A) and (B) of
the Act [25 U.S.C. 458aaa–7(d)(1)(A)
and (B)] expressly prohibit the Secretary
from:

(a) Failing or refusing to transfer to a
Self-Governance Tribe its full share of
any central, headquarters, regional, area,
or service unit office or other funds due
under Title V, except as required by
Federal law, and

(b) From withholding portions of such
funds for transfer over a period of years.

§ 137.86 Is the Secretary prohibited from
reducing the amount of funds required
under Title V to make funding available for
self-governance monitoring or
administration by the Secretary?

Yes, the Secretary is prohibited from
reducing the amount of funds required
under Title V to make funding available
for self-governance monitoring or
administration.

§ 137.87 May the Secretary reduce the
amount of funds due under Title V in
subsequent years?

No, in accordance with section
508(d)(1)(C)(ii) of the Act [25 U.S.C.
458aaa–7(d)(1)(C)(ii)], the Secretary is
prohibited from reducing the amount of
funds required under Title V in
subsequent years, except pursuant to:

(a) A reduction in appropriations from
the previous fiscal year for the program
or function to be included in a compact
or funding agreement;

(b) A Congressional directive in
legislation or accompanying report;

(c) A Tribal authorization;
(d) A change in the amount of pass-

through funds subject to the terms of the
funding agreement; or

(e) Completion of a project, activity,
or program for which such funds were
provided.

§ 137.88 May the Secretary reduce the
amount of funds required under Title V to
pay for Federal functions, including Federal
pay costs, Federal employee retirement
benefits, automated data processing,
technical assistance, and monitoring of
activities under the Act?

No, the Secretary may not reduce the
amount of funds required under Title V
to pay for Federal functions, including
Federal pay costs, Federal employee
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retirement benefits, automated data 
processing, technical assistance, and 
monitoring of activities under the Act.

§ 137.89 May the Secretary reduce the 
amount of funds required under Title V to 
pay for costs of Federal personnel 
displaced by contracts under Title I or Self-
Governance under Title V? 

No, the Secretary may not reduce the 
amount of funds required under Title V 
to pay for costs of Federal personnel 
displaced by contracts under Title I or 
Self-Governance under Title V.

§ 137.90 May the Secretary increase the 
funds required under the funding 
agreement? 

Yes, the Secretary may increase the 
funds required under the funding 
agreement. However, the Self-
Governance Tribe and the Secretary 
must agree to any transfer of funds to 
the Self-Governance Tribe unless 
otherwise provided for in the funding 
agreement. 

Acquisition of Goods and Services 
From the IHS

§ 137.95 May a Self-Governance Tribe 
purchase goods and services from the IHS 
on a reimbursable basis? 

Yes, a Self-Governance Tribe may 
choose to purchase from the IHS any 
goods and services transferred by the 
IHS to a Self-Governance Tribe in a 
compact or funding agreement. The IHS 
shall provide any such goods and 
services to the Self-Governance Tribe, 
on a reimbursable basis, including 
payment in advance with subsequent 
adjustment. 

Prompt Payment Act

§ 137.96 Does the Prompt Payment Act 
apply to funds transferred to a Self-
Governance Tribe in a compact or funding 
agreement? 

Yes, the Prompt Payment Act, 39 
U.S.C. section 3901 et seq., applies to 
the transfer of all funds due under a 
compact or funding agreement 
authorized pursuant to Title V. See also 
§ 137.76 through 137.78 and 137.341(f). 

Interest or Other Income on Transfers

§ 137.100 May a Self-Governance Tribe 
retain and spend interest earned on any 
funds paid under a compact or funding 
agreement? 

Yes, pursuant to section 508(h) of the 
Act [25 U.S.C. 458aaa–7(h)], a Self-
Governance Tribe may retain and spend 
interest earned on any funds paid under 
a compact or funding agreement.

§ 137.101 What standard applies to a Self-
Governance Tribe’s management of funds 
paid under a compact or funding 
agreement? 

A Self-Governance Tribe is under a 
duty to invest and manage the funds as 
a prudent investor would, in light of the 
purpose, terms, distribution 
requirements, and provisions in the 
compact or funding agreement and Title 
V. This duty requires the exercise of 
reasonable care, skill, and caution, and 
is to be applied to investments not in 
isolation but in the context of the 
investment portfolio and as a part of an 
overall investment strategy, which 
should incorporate risk and return 
objectives reasonably suitable to the 
Self-Governance Tribe. In making and 
implementing investment decisions, the 
Self-Governance Tribe has a duty to 
diversify the investments unless, under 
the circumstances, it is prudent not to 
do so. In addition, the Self-Governance 
Tribe must: 

(a) Conform to fundamental fiduciary 
duties of loyalty and impartiality; 

(b) Act with prudence in deciding 
whether and how to delegate authority 
and in the selection and supervision of 
agents; and 

(c) Incur only costs that are reasonable 
in amount and appropriate to the 
investment responsibilities of the Self-
Governance Tribe. 

Carryover of Funds

§ 137.105 May a Self-Governance Tribe 
carryover from one year to the next any 
funds that remain at the end of the funding 
agreement? 

Yes, pursuant to section 508(i) of the 
Act, a Self-Governance Tribe may 
carryover from one year to the next any 
funds that remain at the end of the 
funding agreement.

Program Income

§ 137.110 May a Self-Governance Tribe 
retain and expend any program income 
earned pursuant to a compact and funding 
agreement? 

All Medicare, Medicaid, or other 
program income earned by a Self-
Governance Tribe shall be treated as 
supplemental funding to that negotiated 
in the funding agreement. The Self-
Governance Tribe may retain all such 
income and expend such funds in the 
current year or in future years except to 
the extent that the Indian Health Care 
Improvement Act (25 U.S.C. 1601 et 
seq.) provides otherwise for Medicare 
and Medicaid receipts. Such funds shall 
not result in any offset or reduction in 
the amount of funds the Self-
Governance Tribe is authorized to 
receive under its funding agreement in 

the year the program income is received 
or for any subsequent fiscal year. 

Limitation of Costs

§ 137.115 Is a Self-Governance Tribe 
obligated to continue performance under a 
compact or funding agreement if the 
Secretary does not transfer sufficient 
funds? 

No, if a Self-Governance Tribe 
believes that the total amount of funds 
provided for a specific PSFA in a 
compact or funding agreement is 
insufficient, the Self-Governance Tribe 
must provide reasonable written notice 
of such insufficiency to the Secretary. If 
the Secretary does not increase the 
amount of funds transferred under the 
funding agreement in a quantity 
sufficient for the Self-Governance Tribe 
to complete the PSFA, as jointly 
determined by the Self-Governance 
Tribe and the Secretary, the Self-
Governance Tribe may suspend 
performance of the PSFA until such 
time as additional funds are transferred. 

Stable Base Budget

§ 137.120 May a Self-Governance Tribe’s 
funding agreement provide for a stable 
base budget? 

Yes, at the option of a Self-
Governance Tribe, a funding agreement 
may provide for a stable base budget, 
specifying the recurring funds to be 
transferred to a Self-Governance Tribe 
for a period specified in the funding 
agreement.

§ 137.121 What funds may be included in 
a stable base budget amount? 

The stable base budget amount may 
include, at the option of the Self-
Governance Tribe, 

(a) Recurring funds available under 
section 106(a) of the Act [25 U.S.C. 
450j–1] ; 

(b) Recurring Tribal shares; and 
(c) Any recurring funds for new or 

expanded PSFAs not previously 
assumed by the Self-Governance Tribe.

§ 137.122 May a Self-Governance Tribe 
with a stable base budget receive other 
funding under its funding agreement? 

Yes, the funding agreement may 
include non-recurring funds, other 
recurring funds, and other funds the 
Self-Governance Tribe is entitled to 
include in a funding agreement that are 
not included in the stable base budget 
amount.

§ 137.123 Once stable base funding is 
negotiated, do funding amounts change 
from year to year? 

Stable base funding amounts are 
subject to adjustment: 
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(a) Annually only to reflect changes in 
Congressional appropriations by sub-
sub activity excluding earmarks; 

(b) By mutual agreement of the Self-
Governance Tribe and the Secretary; or 

(c) As a result of full or partial 
retrocession or reassumption.

§ 137.124 Does the effective period of a 
stable base budget have to be the same as 
the term of the funding agreement? 

No, the Self-Governance Tribe may 
provide in its funding agreement that 
the effective period of the stable base 
budget will be either longer or shorter 
than the term of the funding agreement.

Subpart H—Final Offer

§ 137.130 What is covered by this 
subpart? 

This subpart explains the final offer 
process provided by the statute for 
resolving, within a specific timeframe, 
disputes that may develop in 
negotiation of compacts, funding 
agreements, or amendments thereof.

§ 137.131 When should a final offer be 
submitted? 

A final offer should be submitted 
when the Secretary and an Indian Tribe 
are unable to agree, in whole or in part, 
on the terms of a compact or funding 
agreement (including funding levels).

§ 137.132 How does the Indian Tribe 
submit a final offer? 

(a) A written final offer should be 
submitted: 

(1) During negotiations to the agency 
lead negotiator or 

(2) Thereafter to the Director. 
(b) The document should be separate 

from the compact, funding agreement, 
or amendment and clearly identified as 
a ‘‘Final Offer.’’

§ 137.133 What does a final offer contain?
A final offer contains a description of 

the disagreement between the Secretary 
and the Indian Tribe and the Indian 
Tribe’s final proposal to resolve the 
disagreement.

§ 137.134 When does the 45 day review 
period begin? 

The 45 day review period begins from 
the date the IHS receives the final offer. 
Proof of receipt may include a date 
stamp, or postal return receipt, or hand 
delivery.

§ 137.135 May the Secretary request and 
obtain an extension of time of the 45 day 
review period? 

Yes, the Secretary may request an 
extension of time before the expiration 
of the 45 day review period. The Indian 
Tribe may either grant or deny the 
Secretary’s request for an extension. To 

be effective, any grant of extension of 
time must be in writing and be signed 
by the person authorized by the Indian 
Tribe to grant the extension before the 
expiration of the 45 day review period.

§ 137.136 What happens if the agency 
takes no action within the 45 day review 
period (or any extensions thereof)? 

The final offer is accepted 
automatically by operation of law.

§ 137.137 If the 45 day review period or 
extension thereto, has expired, and the 
Tribes offer is deemed accepted by 
operation of law, are there any exceptions 
to this rule? 

No, there are no exceptions to this 
rule if the 45 day review period or 
extension thereto, has expired, and the 
Tribe’s offer is deemed accepted by 
operation of law.

§ 137.138 Once the Indian Tribe’s final 
offer has been accepted or deemed 
accepted by operation of law, what is the 
next step? 

After the Indian Tribe’s final offer is 
accepted or deemed accepted, the terms 
of the Indian Tribe’s final offer and any 
funds included therein, shall be added 
to the funding agreement or compact 
within 10 days of the acceptance or the 
deemed acceptance. 

Rejection of Final Offers

§ 137.140 On what basis may the Secretary 
reject an Indian Tribe’s final offer? 

The Secretary may reject an Indian 
Tribe’s final offer for one of the 
following reasons: 

(a) the amount of funds proposed in 
the final offer exceeds the applicable 
funding level to which the Indian Tribe 
is entitled under the Act; 

(b) the PSFA that is the subject of the 
final offer is an inherent Federal 
function that cannot legally be delegated 
to an Indian Tribe; 

(c) the Indian Tribe cannot carry out 
the PSFA in a manner that would not 
result in significant danger or risk to the 
public health; or 

(d) the Indian Tribe is not eligible to 
participate in self-governance under 
section 503 of the Act [25 U.S.C. 
458aaa–2].

§ 137.141 How does the Secretary reject a 
final offer? 

The Secretary must reject a final offer 
by providing written notice to the 
Indian Tribe based on the criteria in 
§ 137.140 not more than 45 days after 
receipt of a final offer, or within a longer 
time period as agreed by the Self-
Governance Tribe consistent with this 
subpart.

§ 137.142 What is a ‘‘significant danger’’ or 
‘‘risk’’ to the public health? 

A significant danger or risk is 
determined on a case-by-case basis in 
accordance with section 507(c) of the 
Act [25 U.S.C. 458aaa–6(c)].

§ 137.143 How is the funding level to 
which the Indian Tribe is entitled 
determined? 

The Secretary must provide funds 
under a funding agreement in an 
amount equal to the amount that the 
Indian Tribe would have been entitled 
to receive under self-determination 
contracts under this Act, including 
amounts for direct program costs 
specified under section 106(a)(1) of the 
Act [25 U.S.C. 450j–1(a)(1)] and 
amounts for contract support costs 
specified under section 106(a) (2), (3), 
(5), and (6) of the Act [25 U.S.C. 450j–
1(a)(2), (3), (5) and (6)], including any 
funds that are specifically or 
functionally related to the provision by 
the Secretary of services and benefits to 
the Indian Tribe or its members, all 
without regard to the organizational 
level within the Department where such 
functions are carried out.

§ 137.144 Is technical assistance available 
to an Indian Tribe to avoid rejection of a 
final offer? 

Yes, upon receiving a final offer, the 
Secretary must offer any necessary 
technical assistance, and must share all 
relevant information with the Indian 
Tribe in order to avoid rejection of a 
final offer.

§ 137.145 If the Secretary rejects a final 
offer, is the Secretary required to provide 
the Indian Tribe with technical assistance? 

Yes, the Secretary must offer and, if 
requested by the Indian Tribe, provide 
additional technical assistance to 
overcome the stated grounds for 
rejection.

§ 137.146 If the Secretary rejects all or part 
of a final offer, is the Indian Tribe entitled 
to an appeal? 

Yes, the Indian Tribe is entitled to 
appeal the decision of the Secretary, 
with an agency hearing on the record, 
and the right to engage in full discovery 
relevant to any issue raised in the 
matter. The procedures for appeals are 
found in subpart P of this part. 
Alternatively, at its option, the Indian 
Tribe has the right to sue pursuant to 
section 110 of the Act [25 U.S.C.
450m–1] in Federal district court to 
challenge the Secretary’s decision.

§ 137.147 Do those portions of the 
compact, funding agreement, or 
amendment not in dispute go into effect? 

Yes, subject to section 507(c)(1)(D) of 
the Act [25 U.S.C. 458aaa–6(c)(1)(D)].
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§ 137.148 Does appealing the decision of 
the Secretary prevent entering into the 
compact, funding agreement, or 
amendment? 

No, appealing the decision of the 
Secretary does not prevent entering into 
the compact, funding agreement, or 
amendment. 

Burden of Proof

§ 137.150 What is the burden of proof in an 
appeal from rejection of a final offer? 

With respect to any appeal, hearing or 
civil action, the Secretary shall have the 
burden of demonstrating by clear and 
convincing evidence the validity of the 
grounds for rejecting the final offer. 

Decision Maker

§ 137.155 What constitutes a final agency 
action? 

A final agency action shall consist of 
a written decision from the Department 
to the Indian Tribe either: 

(a) By an official of the Department 
who holds a position at a higher 
organizational level within the 
Department than the level of the 
departmental agency in which the 
decision that is the subject of the appeal 
was made; or 

(b) By an administrative judge.

Subpart I—Operational Provisions 

Conflicts of Interest

§ 137.160 Are Self-Governance Tribes 
required to address potential conflicts of 
interest? 

Yes, self-Governance Tribes 
participating in self-governance under 
Title V must ensure that internal 
measures are in place to address 
conflicts of interest in the 
administration of self-governance 
PSFAs. 

Audits and Cost Principles

§ 137.165 Are Self-Governance Tribes 
required to undertake annual audits? 

Yes, under the provisions of section 
506(c) of the Act [25 U.S.C. 458aaa–
5(c)], Self-Governance Tribes must 
undertake annual audits pursuant to the 
Single Audit Act, 31 U.S.C. 7501 et seq.

§ 137.166 Are there exceptions to the 
annual audit requirements? 

Yes, the exceptions are described in 
31 U.S.C. 7502 of the Single Audit Act.

§ 137.167 What cost principles must a 
Self-Governance Tribe follow when 
participating in self-governance under Title 
V? 

A Self-Governance Tribe must apply 
the cost principles of the applicable 
OMB circular, except as modified by: 

(a) Section 106 (k) of the Act [25 
U.S.C. 450j–1], 

(b) Other provisions of law, or 
(c) Any exemptions to applicable 

OMB circulars subsequently granted by 
the OMB.

§ 137.168 May the Secretary require audit 
or accounting standards other than those 
specified in § 137.167? 

No, no other audit or accounting 
standards shall be required by the 
Secretary.

§ 137.169 How much time does the Federal 
Government have to make a claim against 
a Self-Governance Tribe relating to any 
disallowance of costs, based on an audit 
conducted under § 137.165? 

Any right of action or other remedy 
(other than those relating to a criminal 
offense) relating to any disallowance of 
costs is barred unless the Secretary 
provides notice of such a disallowance 
within 365 days from receiving any 
required annual agency single audit 
report or, for any period covered by law 
or regulation in force prior to enactment 
of the Single Agency Audit Act of 1984, 
any other required final audit report.

§ 137.170 When does the 365 day period 
commence? 

For the purpose of determining the 
365 day period, an audit report is 
deemed received on the date of actual 
receipt by the Secretary, at the address 
specified in § 137.172, if, within 60 days 
after receiving the audit report, the 
Secretary does not give notice of a 
determination by the Secretary to reject 
the single-agency audit report as 
insufficient due to non-compliance with 
chapter 75 of title 31, United States 
Code or noncompliance with any other 
applicable law.

§ 137.171 Where do Self-Governance 
Tribes send their audit reports? 

(a) For fiscal years ending on or before 
June 30, 1996, the audit report must be 
sent to: National External Audit Review 
Center, Lucas Place Room 514, 323 W. 
8th St., Kansas City, MO 64105. 

(b) For fiscal years, beginning after 
June 30, 1996, the audit report must be 
sent to: Single Audit Clearinghouse, 
1201 E. 10th St., Jeffersonville, IN 
47132.

§ 137.172 Should the audit report be sent 
anywhere else to ensure receipt by the 
Secretary? 

Yes, the Self-Governance Tribe should 
also send the audit report to: National 
External Audit Review Center, Lucas 
Place Room 514, 323 W. 8th St., Kansas 
City, MO 64105.

§ 137.173 Does a Self-Governance Tribe 
have a right of appeal from a disallowance? 

Yes, the notice must set forth the right 
of appeal and hearing to the Interior 

Board of Contract Appeals, pursuant to 
section 110 of the Act [25 U.S.C. 450m–
1]. 

Records

§ 137.175 Is a Self-Governance Tribe 
required to maintain a recordkeeping 
system? 

Yes. Tribes are required to maintain 
records and provide Federal agency 
access to those records as provided in 
§ 137.177.

§ 137.176 Are Tribal records subject to the 
Freedom of Information Act and Federal 
Privacy Act? 

No, except to the extent that a Self-
Governance Tribe specifies otherwise in 
its compact or funding agreement, the 
records of the Self-Governance Tribe 
shall not be considered Federal records 
for purposes of chapter 5 of title 5, 
United States Code.

§ 137.177 Is the Self-Governance Tribe 
required to make its records available to the 
Secretary? 

Yes, after 30 days advance written 
notice from the Secretary, the Self-
Governance Tribe must provide the 
Secretary with reasonable access to such 
records to enable the Department to 
meet its minimum legal recordkeeping 
system requirements under sections 
3101 through 3106 of title 44 United 
States Code.

§ 137.178 May Self-Governance Tribes 
store patient records at the Federal Records 
Centers? 

Yes, at the option of a Self-
Governance Tribe, patient records may 
be stored at Federal Records Centers to 
the same extent and in the same manner 
as other Department patient records in 
accordance with section 105(o) of the 
Act [25 U.S.C. 450j(o)].

§ 137.179 May a Self-Governance Tribe 
make agreements with the Federal Records 
Centers regarding disclosure and release of 
the patient records stored pursuant to 
§ 137.178? 

Yes, a Self-Governance Tribe may 
make agreements with the Federal 
Records Centers regarding disclosure 
and release of the patient records stored 
pursuant to § 137.178.

§ 137.180 Are there other laws that govern 
access to patient records? 

Yes, a Tribe must consider the 
potential application of Tribal, Federal 
and state law and regulations that may 
apply to requests for access to Tribal 
patient records, such as the provisions 
42 CFR 2.1–2.67 pertaining to records 
regarding drug and/or alcohol treatment.
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Redesign

§ 137.185 May a Self-Governance Tribe 
redesign or consolidate the PSFAs that are 
included in a funding agreement and 
reallocate or redirect funds for such 
PSFAs? 

Yes, a Self-Governance Tribe may 
redesign or consolidate PSFAs included 
in a funding agreement and reallocate or 
redirect funds for such PSFAs in any 
manner which the Self-Governance 
Tribe deems to be in the best interest of 
the health and welfare of the Indian 
community being served, only if the 
redesign or consolidation does not have 
the effect of denying eligibility for 
services to population groups otherwise 
eligible to be served under applicable 
Federal law. 

Non-Duplication

§ 137.190 Is a Self-Governance Tribe that 
receives funds under Title V also entitled to 
contract under section 102 of the Act [25 
U.S.C. 450(f)] for such funds? 

For the period for which, and to the 
extent to which, funding is provided 
under the compact or funding 
agreement, the Self-Governance Tribe is 
not entitled to contract with the 
Secretary for the same funds or PSFA 
under section 102 of the Act [25 U.S.C. 
450f]. Such Self-Governance Tribe is 
eligible for new programs on the same 
basis as other Indian Tribes. 

Health Status Reports

§ 137.200 Are there reporting requirements 
for Self-Governance Tribes under Title V? 

Yes, compacts or funding agreements 
negotiated between the Secretary and a 
Self-Governance Tribe must include a 
provision that requires the Self-
Governance Tribe to report on health 
status and services delivery. These 
reports may only impose minimal 
burdens on the Self-Governance Tribes.

§ 137.201 What are the purposes of the 
Tribal reporting requirements? 

Tribal reports enable the Secretary to 
prepare reports required under Title V 
and to develop the budget request. The 
reporting requirements are not intended 
as a quality assessment or monitoring 
tool, although such provision may be 
included at the option of the Self-
Governance Tribe. Under no 
circumstances will the reporting 
requirement include any confidential, 
proprietary or commercial information. 
For example, while staffing levels may 
be a part of a report, pay levels for the 
staff are considered confidential 
between the Self-Governance Tribe and 
the employee.

§ 137.202 What types of information will 
Self-Governance Tribes be expected to 
include in the reports? 

Reports will be derived from existing 
minimal data elements currently 
collected by Self-Governance Tribes, 
and may include patient demographic 
and workload data. Not less than 60 
days prior to the start of negotiations or 
a mutually agreed upon timeframe, the 
IHS will propose a list of recommended 
minimal data elements, along with 
justification for their inclusion, to be 
used as a basis for negotiating these 
requirements into the Self-Governance 
Tribe’s compact or funding agreement.

§ 137.203 May a Self-Governance Tribe 
participate in a voluntary national uniform 
data collection effort with the IHS? 

Yes, in order to advance Indian health 
advocacy efforts, each Self-Governance 
Tribe will be encouraged to participate, 
at its option, in national IHS data 
reporting activities such as Government 
Performance Results Act, epidemiologic 
and surveillance reporting.

§ 137.204 How will this voluntary national 
uniform data set be developed? 

IHS will work with representatives of 
Self-Governance Tribes, in coordination 
with the Tribal Self Governance 
Advisory Committee (TSGAC), to 
develop a mutually-defined annual 
voluntary uniform subset of data that is 
consistent with Congressional intent, 
minimizes reporting burdens, and 
responds to the needs of the Self-
Governance Tribe.

§ 137.205 Will this voluntary uniform data 
set reporting activity be required of all Self-
Governance Tribes entering into a compact 
with the IHS under Title V? 

No, to the extent that specific 
resources are available or have not 
otherwise been provided to Self-
Governance Tribes for this purpose, and 
if the Self-Governance Tribes choose to 
participate, the IHS will provide 
resources, hardware, software, and 
technical assistance to the Self-
Governance Tribes to facilitate data 
gathering to ensure data consistency and 
integrity under this voluntary effort.

§ 137.206 Why does the IHS need this 
information? 

This information will be used to 
comply with sections 513 [25 U.S.C. 
458aaa–12] and 514 [25 U.S.C. 458aaa–
13] of the Act as well as to assist IHS 
in advocating for the Indian health 
system, budget formulation, and other 
reporting required by statute, 
development of partnerships with other 
organizations that benefit the health 
status of Indian Tribes, and sharing of 
best practices.

§ 137.207 Will funding be provided to the 
Self-Governance Tribe to compensate for 
the costs of reporting? 

Yes, reporting requirements are 
subject to the Secretary providing 
specific funds for this purpose in the 
funding agreement.

Savings

§ 137.210 What happens if self-governance 
activities under Title V reduce the 
administrative or other responsibilities of 
the Secretary with respect to the operation 
of Indian programs and result in savings? 

To the extent that PSFAs carried out 
by Self-Governance Tribes under Title V 
reduce the administrative or other 
responsibilities of the Secretary with 
respect to the operation of Indian 
programs and result in savings that have 
not otherwise been included in the 
amount of Tribal shares and other funds 
determined under section 508(c) of the 
Act [25 U.S.C. 458aaa–7(c)], the 
Secretary must make such savings 
available to the Self-Governance Tribes, 
for the provision of additional services 
to program beneficiaries in a manner 
equitable to directly served, contracted, 
and compacted programs.

§ 137.211 How does a Self-Governance 
Tribe learn whether self-governance 
activities have resulted in savings as 
described in § 137.210. 

The annual report prepared pursuant 
to section 514(b)(2) [25 U.S.C. 458aaa–
13(b)(2)] of the Act must specifically 
identify any such savings. 

Access to Government Furnished 
Property

§ 137.215 How does a Self-Governance 
Tribe obtain title to real and personal 
property furnished by the Federal 
Government for use in the performance of 
a compact, funding agreement, 
construction project agreement, or grant 
agreement pursuant to section 512(c) of the 
Act [25 U.S.C. 458aaa–11(c)]? 

(a) For government-furnished real and 
personal property made available to a 
Self-Governance Tribe, the Self-
Governance Tribe must take title to all 
real or personal property unless the 
Self-Governance Tribe requests that the 
United States retain the title. 

(b) For government-furnished 
personal property made available to a 
Self-Governance Tribe: 

(1) The Secretary, in consultation 
with each Self-Governance Tribe, must 
develop a list of the property used in a 
compact, funding agreement, or 
construction project agreement. 

(2) The Self-Governance Tribe must 
indicate any items on the list to which 
the Self-Governance Tribe wants the 
Secretary to retain title. 
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(3) The Secretary must provide the 
Self-Governance Tribe with any 
documentation needed to transfer title 
to the remaining listed property to the 
Self-Governance Tribe. 

(c) For government-furnished real 
property made available to a Self-
Governance Tribe: 

(1) The Secretary, in consultation 
with the Self-Governance Tribe, must 
develop a list of the property furnished 
for use in a compact, funding 
agreement, or construction project 
agreement. 

(2) The Secretary must inspect any 
real property on the list to determine the 
presence of any hazardous substance 
activity, as defined in 41 CFR 101–
47.202–2(b)(10). 

(3) The Self-Governance Tribe must 
indicate on the list to the Secretary any 
items of real property to which the Self-
Governance Tribe wants the Secretary to 
retain title and those items of property 
to which the Self-Governance Tribe 
wishes to obtain title. The Secretary 
must take such steps as necessary to 
transfer title to the Self-Governance 
Tribe those items of real property which 
the Self-Governance Tribe wishes to 
acquire.

Matching and Cost Participation 
Requirements

§ 137.217 May funds provided under 
compacts, funding agreements, or grants 
made pursuant to Title V be treated as non-
Federal funds for purposes of meeting 
matching or cost participation requirements 
under any other Federal or non-Federal 
program? 

Yes, funds provided under compacts, 
funding agreements, or grants made 
pursuant to Title V may be treated as 
non-Federal funds for purposes of 
meeting matching or cost participation 
requirements under any other Federal or 
non-Federal program. 

Federal Tort Claims Act (FTCA)

§ 137.220 Do section 314 of Public Law 101–
512 [25 U.S.C. 450f note] and section 
102(d) of the Act [25 U.S.C. 450f(d)] 
(regarding, in part, FTCA coverage) apply to 
compacts, funding agreements and 
construction project agreements? 

Yes, regulations governing FTCA 
coverage are set out at 25 CFR Part 900, 
Subpart M.

Subpart J—Regulation Waiver

§ 137.225 What regulations may be waived 
under Title V? 

A Self-Governance Tribe may request 
a waiver of regulation(s) promulgated 
under section 517 of the Act [25 U.S.C. 
458aaa–16] or under the authorities 
specified in section 505(b) of the Act [25 
U.S.C. 458aaa–4(b)] for a compact or 

funding agreement entered into with the 
IHS under Title V.

§ 137.226 How does a Self-Governance 
Tribe request a waiver? 

A Self-Governance Tribe may request 
a waiver by submitting a written request 
to the Secretary identifying the 
applicable Federal regulation(s) sought 
to be waived and the basis for the 
request.

§ 137.227 How much time does the 
Secretary have to act on a waiver request? 

The Secretary must either approve or 
deny the requested waiver in writing 
within 90 days after receipt by the 
Secretary.

§ 137.228 Upon what basis may the waiver 
request be denied? 

A denial may be made only upon a 
specific finding by the Secretary that 
identified language in the regulation 
may not be waived because such waiver 
is prohibited by Federal law.

§ 137.229 What happens if the Secretary 
neither approves or denies a waiver request 
within the time specified in § 137.227? 

The waiver request is deemed 
approved.

§ 137.230 Is the Secretary’s decision on a 
waiver request final for the Department? 

Yes, the Secretary’s decision on a 
waiver request is final for the 
Department.

§ 137.231 May a Self-Governance Tribe 
appeal the Secretary’s decision to deny its 
request for a waiver of a regulation 
promulgated under section 517 of the Act 
[25 U.S.C. 458aaa–16]? 

The decision may not be appealed 
under these regulations but may be 
appealed by the Self-Governance Tribe 
in Federal Court under applicable law.

Subpart K—Withdrawal

§ 137.235 May an Indian Tribe withdraw 
from a participating inter-Tribal consortium 
or Tribal organization? 

Yes, an Indian Tribe may fully or 
partially withdraw from a participating 
inter-Tribal consortium or Tribal 
organization its share of any PSFAs 
included in a compact or funding 
agreement.

§ 137.236 When does a withdrawal become 
effective? 

A withdrawal becomes effective 
within the time frame specified in the 
resolution that authorizes withdrawal 
from the participating Tribal 
organization or inter-Tribal consortium. 
In the absence of a specific time frame 
set forth in the resolution, such 
withdrawal becomes effective on 

(a) The earlier of 1 year after the date 
of submission of such request, or the 
date on which the funding agreement 
expires; or 

(b) Such date as may be mutually 
agreed upon by the Secretary, the 
withdrawing Indian Tribe, and the 
participating Tribal organization or 
inter-Tribal consortium that has signed 
the compact or funding agreement on 
behalf of the withdrawing Indian Tribe, 
inter-Tribal consortium, or Tribal 
organization.

§ 137.237 How are funds redistributed 
when an Indian Tribe fully or partially 
withdraws from a compact or funding 
agreement and elects to enter a contract or 
compact? 

When an Indian Tribe eligible to enter 
into a contract under Title I or a 
compact or funding agreement under 
Title V fully or partially withdraws from 
a participating inter-Tribal consortium 
or Tribal organization, and has proposed 
to enter into a contract or compact and 
funding agreement covering the 
withdrawn funds: 

(a) The withdrawing Indian Tribe is 
entitled to its Tribal share of funds 
supporting those PSFAs that the Indian 
Tribe will be carrying out under its own 
contract or compact and funding 
agreement (calculated on the same basis 
as the funds were initially allocated in 
the funding agreement of the inter-
Tribal consortium or Tribal 
organization); and

(b) the funds referred to in paragraph 
(a) of this section must be transferred 
from the funding agreement of the inter-
Tribal consortium or Tribal 
organization, on the condition that the 
provisions of sections 102 [25 U.S.C. 
450f] and 105(i) of the Act [25 U.S.C. 
450j], as appropriate, apply to the 
withdrawing Indian Tribe.

§ 137.238 How are funds distributed when 
an Indian Tribe fully or partially withdraws 
from a compact or funding agreement 
administered by an inter-Tribal consortium 
or Tribal organization serving more than 
one Indian Tribe and the withdrawing Indian 
Tribe elects not to enter a contract or 
compact? 

All funds not obligated by the inter-
Tribal consortium or Tribal organization 
associated with the withdrawing Indian 
Tribe’s returned PSFAs, less close out 
costs, shall be returned by the inter-
Tribal consortium or Tribal organization 
to the IHS for operation of the PSFAs 
included in the withdrawal.
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§ 137.239 If the withdrawing Indian Tribe 
elects to operate PSFAs carried out under 
a compact or funding agreement under Title 
V through a contract under Title I, is the 
resulting contract considered a mature 
contract under section 4(h) of the Act [25 
U.S.C. 450b(h)]? 

Yes, if the withdrawing Indian Tribe 
elects to operate PSFAs carried out 
under a compact or funding agreement 
under Title V through a contract under 
Title I, the resulting contract is 
considered a mature contract under 
section 4(h) of the Act [25 U.S.C. 
450b(h)] at the option of the Indian 
Tribe.

Subpart L—Retrocession

§ 137.245 What is retrocession? 
Retrocession means the return by a 

Self-Governance Tribe to the Secretary 
of PSFAs, that are included in a 
compact or funding agreement, for any 
reason, before the expiration of the term 
of the compact or funding agreement.

§ 137.246 How does a Self-Governance 
Tribe retrocede a PSFA? 

The Self-Governance Tribe submits a 
written notice to the Director of its 
intent to retrocede. The notice must 
specifically identify those PSFAs being 
retroceded. The notice may also include 
a proposed effective date of the 
retrocession.

§ 137.247 What is the effective date of a 
retrocession? 

Unless the request for retrocession is 
rescinded, the retrocession becomes 
effective within the timeframe specified 
by the parties in the compact or funding 
agreement. In the absence of a 
specification, the retrocession becomes 
effective on: 

(a) The earlier of 1 year after: 
(1) The date of submission of the 

request, or 
(2) The date on which the funding 

agreement expires; or 
(b) Whatever date is mutually agreed 

upon by the Secretary and the 
retroceding Self-Governance Tribe.

§ 137.248 What effect will a retrocession 
have on a retroceding Self-Governance 
Tribe’s rights to contract or compact under 
the Act? 

A retrocession request shall not 
negatively affect: 

(a) Any other contract or compact to 
which the retroceding Self-Governance 
Tribe is a party; 

(b) Any other contracts or compacts 
the retroceding Self-Governance Tribe 
may request; and 

(c) Any future request by such Self-
Governance Tribe or an Indian Tribe to 
compact or contract for the same 
program.

§ 137.249 Will retrocession adversely 
affect funding available for the retroceded 
program? 

No, the Secretary shall provide no less 
than the same level of funding that 
would have been available if there had 
been no retrocession.

§ 137.250 How are funds distributed when 
a Self-Governance Tribe fully or partially 
retrocedes from its compact or funding 
agreement? 

Any funds not obligated by the Self-
Governance Tribe and associated with 
the Self-Governance Tribe’s returned 
PSFAs, less close out costs, must be 
returned by the Self-Governance Tribe 
to IHS for operation of the PSFA’s 
associated with the compact or funding 
agreement from which the Self-
Governance Tribe retroceded in whole 
or in part.

§ 137.251. What obligation does the 
retroceding Self-Governance Tribe have 
with respect to returning property that was 
provided by the Secretary under the 
compact or funding agreement and that was 
used in the operation of the retroceded 
program? 

On the effective date of any 
retrocession, the retroceding Self-
Governance Tribe, shall, at the option of 
the Secretary, deliver to the Secretary all 
requested property and equipment 
provided by the Secretary under the 
compact or funding agreement, to the 
extent used to carry out the retroceded 
PSFAs, which at the time of retrocession 
has a per item current fair market value, 
less the cost of improvements borne by 
the Self-Governance Tribe in excess of 
$5,000 at the time of the retrocession.

Subpart M—Reassumption

§ 137.255 What does reassumption mean?
Reassumption means rescission by the 

Secretary without consent of the Self-
Governance Tribe of PSFAs and 
associated funding in a compact or 
funding agreement and resuming 
responsibility to provide such PSFAs.

§ 137.256 Under what circumstances may 
the Secretary reassume a program, service, 
function, or activity (or portion thereof)? 

(a) Subject to the steps in § 137.257, 
the Secretary may reassume a program, 
service, function, or activity (or portion 
thereof) and associated funding if the 
Secretary makes a specific finding 
relative to that PSFA of : 

(1) Imminent endangerment of the 
public health caused by an act or 
omission of the Self-Governance Tribe, 
and the imminent endangerment arises 
out of a failure to carry out the compact 
or funding agreement; or 

(2) Gross mismanagement with 
respect to funds transferred to the Self-

Governance Tribe by a compact or 
funding agreement, as determined by 
the Secretary, in consultation with the 
Inspector General, as appropriate. 

(b) Immediate reassumption may 
occur under additional requirements set 
forth in § 137.261.

§ 137.257 What steps must the Secretary 
take prior to reassumption becoming 
effective? 

Except as provided in § 137.261 for 
immediate reassumption, prior to a 
reassumption becoming effective, the 
Secretary must: 

(a) Notify the Self-Governance Tribe 
in writing by certified mail of the details 
of findings required under 
§ 137.256(a)(1) and (2); 

(b) Request specified corrective action 
within a reasonable period of time, 
which in no case may be less than 45 
days; 

(c) Offer and provide, if requested, the 
necessary technical assistance and 
advice to assist the Self-Governance 
Tribe to overcome the conditions that 
led to the findings described under (a); 
and 

(d) Provide the Self-Governance Tribe 
with a hearing on the record as provided 
under Subpart P of this part.

§ 137.258 Does the Self-Governance Tribe 
have a right to a hearing prior to a non-
immediate reassumption becoming 
effective? 

Yes, at the Self-Governance Tribe’s 
request, the Secretary must provide a 
hearing on the record prior to or in lieu 
of the corrective action period identified 
in § 137.257(b).

§ 137.259 What happens if the Secretary 
determines that the Self-Governance Tribe 
has not corrected the conditions that the 
Secretary identified in the notice? 

(a) The Secretary shall provide a 
second written notice by certified mail 
to the Self-Governance Tribe served by 
the compact or funding agreement that 
the compact or funding agreement will 
be rescinded, in whole or in part. 

(b) The second notice shall include: 
(1) The intended effective date of the 

reassumption; 
(2) The details and facts supporting 

the intended reassumption; and 
(3) Instructions that explain the 

Indian Tribe’s right to a formal hearing 
within 30 days of receipt of the notice.

§ 137.260 What is the earliest date on 
which a reassumption can be effective? 

Except as provided in § 137.261, no 
PSFA may be reassumed by the 
Secretary until 30 days after the final 
resolution of the hearing and any 
subsequent appeals to provide the Self-
Governance Tribe with an opportunity 
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to take corrective action in response to 
any adverse final ruling.

§ 137.261 Does the Secretary have the 
authority to immediately reassume a PSFA? 

Yes, the Secretary may immediately 
reassume operation of a program, 
service, function, or activity (or portion 
thereof) and associated funding upon 
providing to the Self-Governance Tribe 
written notice in which the Secretary 
makes a finding: 

(a) of imminent substantial and 
irreparable endangerment of the public 
health caused by an act or omission of 
the Indian Tribe; and 

(b) the endangerment arises out of a 
failure to carry out the compact or 
funding agreement.

§ 137.262 If the Secretary reassumes a 
PSFA immediately, when must the 
Secretary provide the Self-Governance 
Tribe with a hearing? 

If the Secretary immediately 
reassumes a PSFA, the Secretary must 
provide the Self-Governance Tribe with 
a hearing under Subpart P of this part 
not later than 10 days after such 
reassumption, unless the Self-
Governance Tribe and the Secretary 
agree to an extension.

§ 137.263 May the Secretary provide a 
grant to a Self-Governance Tribe for 
technical assistance to overcome 
conditions identified under § 137.257? 

Yes, the Secretary may make a grant 
for the purpose of obtaining technical 
assistance as provided in section 103 of 
the Act [25 U.S.C. 458aaa-h].

§ 137.264 To what extent may the 
Secretary require the Self-Governance Tribe 
to return property that was provided by the 
Secretary under the compact or funding 
agreement and used in the operation of the 
reassumed program?

On the effective date of any 
reassumption, the Self-Governance 
Tribe, shall, at the option of the 
Secretary and only to the extent 
requested by the Secretary, deliver to 
the Secretary property and equipment 
provided by the Secretary under the 
compact or funding agreement, to the 
extent the property was used to directly 
carry out the reassumed program, 
service, function, or activity (or portion 
thereof), provided that at the time of 
reassumption the property has a per 
item current fair market value, less the 
cost of improvements borne by the Self-
Governance Tribe, in excess of $5,000 at 
the time of the reassumption.

§ 137.265 May a Tribe be reimbursed for 
actual and reasonable close out costs 
incurred after the effective date of 
reassumption? 

Yes, a Tribe may be reimbursed for 
actual and reasonable close out costs 
incurred after the effective date of 
reassumption.

Subpart N—Construction 

Purpose and Scope

§ 137.270 What is covered by this 
subpart? 

This subpart covers IHS construction 
projects carried out under section 509 of 
the Act [25 U.S.C. 458aaa-8].

§ 137.271 Why is there a separate subpart 
in these regulations for construction project 
agreements? 

Construction projects are separately 
defined in Title V and are subject to a 
separate proposal and review process. 
Provisions of a construction project 
agreement and this subpart shall be 
liberally construed in favor of the Self-
Governance Tribe.

§ 137.272 What other alternatives are 
available for Self-Governance Tribes to 
perform construction projects? 

Self-Governance Tribes also have the 
option of performing IHS construction 
projects under a variety of other legal 
authorities, including but not limited to 
Title I of the Act, the Indian Health Care 
Improvement Act, Public Law 94–437, 
and Public Law 86–121. This subpart 
does not cover projects constructed 
pursuant to agreements entered into 
under these authorities.

§ 137.273 What are IHS construction 
PSFAs? 

IHS construction PSFAs are a 
combination of construction projects as 
defined in § 137.280 and construction 
programs.

§ 137.274 Does this subpart cover 
construction programs? 

No, except as provided in § 137.275, 
this subpart does not cover construction 
programs such as the: 

(a) Maintenance and Improvement 
Program; 

(b) Construction program functions; 
and, 

(c) Planning services and construction 
management services.

§ 137.275 May Self-Governance Tribes 
include IHS construction programs in a 
construction project agreement or in a 
funding agreement? 

Yes, Self-Governance Tribes may 
choose to assume construction programs 
in a construction project agreement, in 
a funding agreement, or in a 

combination of the two. These programs 
may include the following: 

(a) Maintenance and improvement 
program; 

(b) Construction program functions; 
and 

(c) Planning services and construction 
management services. 

Construction Definitions

§ 137.280 Construction Definitions. 
ALJ means administrative law judge. 
APA means Administrative 

Procedures Act, 5 U.S.C. 701—706. 
Budget means a statement of the 

funds required to complete the scope of 
work in a construction project 
agreement. For cost reimbursement 
agreements, budgets may be stated using 
broad categories such as planning, 
design, construction, project 
administration, and contingency. For 
fixed price agreements, budgets may be 
stated as lump sums, unit cost pricing, 
or a combination thereof. 

Categorical exclusion means a 
category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment and that have been found 
to have no such effect in procedures 
adopted by a Federal agency in 
implementation of these regulations and 
for which, therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. Any procedures under this 
section shall provide for extraordinary 
circumstances in which a normally 
excluded action may have a significant 
environmental effect. 

CEQ means Council on 
Environmental Quality in the Office of 
the President. 

Construction management services 
(CMS) means activities limited to 
administrative support services; 
coordination; and monitoring oversight 
of the planning, design, and 
construction process. CMS activities 
typically include: 

(1) Coordination and information 
exchange between the Self-Governance 
Tribe and the Federal Government; 

(2) Preparation of a Self-Governance 
Tribe’s project agreement; and

(3) A Self-Governance Tribe’s 
subcontract scope of work identification 
and subcontract preparation, and 
competitive selection of construction 
contract subcontractors. 

Construction phase is the phase of a 
construction project agreement during 
which the project is constructed, and 
includes labor, materials, equipment 
and services necessary to complete the 
work, in accordance with the 
construction project agreement. 
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Construction project means: 
(1) An organized noncontinuous 

undertaking to complete a specific set of 
predetermined objectives for the 
planning, environmental determination, 
design, construction, repair, 
improvement, or expansion of buildings 
or facilities described in a project 
agreement, and 

(2) Does not include construction 
program administration and activities 
described in sections 4(m)(1) through (3) 
of the Act [25 U.S.C. 4b(m)(1) through 
(3)], that may otherwise be included in 
a funding agreement under section 505 
of the Act [25 U.S.C. 458aaa–4]. 

Construction project agreement means 
a negotiated agreement between the 
Secretary and a Self-Governance Tribe, 
that at a minimum: 

(1) Establishes project phase start and 
completion dates; 

(2) Defines a specific scope of work 
and standards by which it will be 
accomplished; 

(3) Identifies the responsibilities of 
the Self-Governance Tribe and the 
Secretary; 

(4) Addresses environmental 
considerations; 

(5) Identifies the owner and 
operations and maintenance entity of 
the proposed work; 

(6) Provides a budget; 
(7) Provides a payment process; and 
(8) Establishes the duration of the 

agreement based on the time necessary 
to complete the specified scope of work, 
which may be 1 or more years. 

Design phase is the phase of a 
construction project agreement during 
which project plans, specifications, and 
other documents are prepared that are 
used to build the project. Site 
investigation, final site selection 
activities and environmental review and 
determination activities are completed 
in this phase if not conducted as a part 
of the planning phase. 

Maintenance and improvement 
program: 

(1) As used in this subpart means the 
program that provides funds for eligible 
facilities for the purpose of: 

(i) Performing routine maintenance; 
(ii) Achieving compliance with 

accreditation standards; 
(iii) Improving and renovating 

facilities; 
(iv) Ensuring that Indian health care 

facilities meet existing building codes 
and standards; and 

(v) Ensuring compliance with public 
law building requirements. 

(2) The maintenance and 
improvement program is comprised of 
routine maintenance and repair funding 
and project funding. Typical 
maintenance and improvement projects 

have historically been funded out of 
regional or national project pools and 
may include, but are not limited to, total 
replacement of a heating or cooling 
system, remodel of a medical laboratory, 
removal of lead based paint, abatement 
of asbestos and abatement of 
underground fuel storage tanks. 
Maintenance and repair program 
funding provided under a funding 
agreement is not covered under this 
subpart. 

NEPA means the National 
Environmental Policy Act of 1969 [42 
U.S.C. 4321 et seq.]. 

NHPA means the National Historic 
Preservation Act [16 U.S.C. 470 et seq.]. 

Planning phase is the phase of a 
construction project agreement during 
which planning services are provided. 

Planning services may include 
performing a needs assessment, 
completing and/or verifying master 
plans, developing justification 
documents, conducting pre-design site 
investigations, developing budget cost 
estimates, conducting feasibility studies 
as needed, conducting environmental 
review activities and justifying the need 
for the project. 

SHPO means State Historic 
Preservation Officer. 

Scope of work or specific scope of 
work means a brief written description 
of the work to be accomplished under 
the construction project agreement, 
sufficient to confirm that the project is 
consistent with the purpose for which 
the Secretary has allocated funds. 

THPO means Tribal Historic 
Preservation Officer. 

NEPA Process

§ 137.285 Are Self-Governance Tribes 
required to accept Federal environmental 
responsibilities to enter into a construction 
project agreement? 

Yes, under section 509 of the Act [25 
U.S.C. 458aaa–8], Self-Governance 
Tribes must assume all Federal 
responsibilities under the NEPA of 1969 
[42 U.S.C. 4321 et seq.] and the National 
Historic Preservation Act [16 U.S.C. 470 
et seq.] and related provisions of law 
that would apply if the Secretary were 
to undertake a construction project, but 
only those responsibilities directly 
related to the completion of the 
construction project being assumed.

§ 137.286 Do Self-Governance Tribes 
become Federal agencies when they 
assume these Federal environmental 
responsibilities? 

No, while Self-Governance Tribes are 
required to assume Federal 
environmental responsibilities for 
projects in place of the Secretary, Self-
Governance Tribes do not thereby 

become Federal agencies. However, 
because Self-Governance Tribes are 
assuming the responsibilities of the 
Secretary for the purposes of performing 
these Federal environmental 
responsibilities, Self-Governance Tribes 
will be considered the equivalent of 
Federal agencies for certain purposes as 
set forth in this subpart.

§ 137.287 What is the National 
Environmental Policy Act (NEPA)? 

The NEPA is a procedural law that 
requires Federal agencies to follow 
established environmental review 
procedures, which include reviewing 
and documenting the environmental 
impact of their actions. NEPA 
establishes a comprehensive policy for 
protection and enhancement of the 
environment by the Federal 
Government; creates the Council on 
Environmental Quality in the Office of 
the President; and directs Federal 
agencies to carry out the policies and 
procedures of the Act. CEQ regulations 
(40 CFR 1500–1508) establish three 
levels of environmental review: 
categorical exclusions, environmental 
assessments, and environmental impact 
statements.

§ 137.288 What is the National Historic 
Preservation Act (NHPA)? 

The NHPA requires Federal agencies 
to take into account the effects of their 
undertakings, such as construction 
projects, on properties covered by the 
NHPA, such as historic properties, 
properties eligible for listing on the 
National Register of Historic Places, or 
properties that an Indian Tribe regards 
as having religious and/or cultural 
importance. Section 106 of the NHPA 
[16 U.S.C. 470f] requires Federal 
agencies to afford the Advisory Council 
on Historic Preservation, acting through 
the SHPO or the THPO, a reasonable 
opportunity to comment on such 
undertakings.

§ 137.289 What is a Federal undertaking 
under NHPA? 

The Advisory Council on Historic 
Preservation has defined a Federal 
undertaking in 36 CFR 800.16(y) as a 
project, activity, or program funded in 
whole or in part under the direct or 
indirect jurisdiction of a Federal agency, 
including those carried out by or on 
behalf of a Federal agency; those carried 
out with Federal financial assistance; 
those requiring a Federal permit, license 
or approval; and those subject to State 
or local regulation administered 
pursuant to a delegation or approval by 
a Federal agency.
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§ 137.290 What additional provisions of 
law are related to NEPA and NHPA? 

(a) Depending upon the nature and 
the location of the construction project, 
environmental laws related to NEPA 
and NHPA may include: 

(1) Archaeological and Historical Data 
Preservation Act [16 U.S.C. 469]; 

(2) Archeological Resources 
Protection Act [16 U.S.C. 470aa]; 

(3) Clean Air Act [42 U.S.C. 7401]; 
(4) Clean Water Act [33 U.S.C. 1251]; 
(5) Coastal Barrier Improvement Act 

[42 U.S.C. 4028 and 16 U.S.C. Sec. 
3501]; 

(6) Coastal Barrier Resources Act [16 
U.S.C. 3501]; 

(7) Coastal Zone Management Act [16 
U.S.C. 1451];

(8) Comprehensive Environmental 
Response, Compensation, and Liability 
Act [42 U.S.C. 9601]; 

(9) Endangered Species Act [16 U.S.C. 
1531 et seq.]; 

(10) Farmland Protection Policy Act 
[7 U.S.C. 4201 et seq.]; 

(11) Marine Protection, Research, and 
Sanctuaries Act [33 U.S.C. 1401–1445; 
16 U.S.C. 1431–1447F; 33 U.S.C. 2801–
2805]; 

(12) National Historic Preservation 
Act [16 U.S.C. 470 et seq.]; 

(13) National Trails System Act [16 
U.S.C. 1241]; 

(14) Native American Graves 
Protection and Repatriation Act [25 
U.S.C. 3001]; 

(15) Noise Control Act [42 
U.S.C.4901]; 

(16) Resource Conservation and 
Recovery Act [42 U.S.C. 6901]; 

(17) Safe Drinking Water Act [42 
U.S.C. 300F]; 

(18) Toxic Substance Control Act [15 
U.S.C. 2601]; 

(19) Wild and Scenic Rivers Act [16 
U.S.C. 1271]; and 

(20) Wilderness Act [16 U.S.C. 1131]. 
(b) This section provides a list of 

environmental laws for informational 
purposes only and does not create any 
legal rights or remedies, or imply 
private rights of action.

§ 137.291 May Self-Governance Tribes 
carry out construction projects without 
assuming these Federal environmental 
responsibilities? 

Yes, but not under section 509 of the 
Act [25 U.S.C. 458aaa–8]. Self-
Governance Tribes may otherwise elect 
to perform construction projects, or 
phases of construction projects, under 
other legal authorities (see § 137.272).

§ 137.292 How do Self-Governance Tribes 
assume environmental responsibilities for 
construction projects under section 509 of 
the Act [25 U.S.C. 458aaa–8]? 

Self-Governance Tribes assume 
environmental responsibilities by: 

(a) Adopting a resolution or taking an 
equivalent Tribal action which: 

(1) Designates a certifying officer to 
represent the Self-Governance Tribe and 
to assume the status of a responsible 
Federal official under NEPA, NHPA, 
and related provisions of law; and 

(2) Accepts the jurisdiction of the 
Federal court, as provided in § 137.310 
and § 137.311 for purposes of 
enforcement of the Federal 
environmental responsibilities assumed 
by the Self-Governance Tribe; and 

(b) Entering into a construction 
project agreement under section 509 of 
the Act [25 U.S.C. 458aaa–8].

§ 137.293 Are Self-Governance Tribes 
required to adopt a separate resolution or 
take equivalent Tribal action to assume 
environmental responsibilities for each 
construction project agreement? 

No, the Self-Governance Tribe may 
adopt a single resolution or take 
equivalent Tribal action to assume 
environmental responsibilities for a 
single project, multiple projects, a class 
of projects, or all projects performed 
under section 509 of the Act [25 U.S.C. 
458aaa–8].

§ 137.294 What is the typical IHS 
environmental review process for 
construction projects? 

(a) Most IHS construction projects 
normally do not have a significant 
impact on the environment, and 
therefore do not require environmental 
impact statements (EIS). Under current 
IHS procedures, an environmental 
review is performed on all construction 
projects. During the IHS environmental 
review process, the following activities 
may occur: 

(1) Consult with appropriate Tribal, 
Federal, state, and local officials and 
interested parties on potential 
environmental effects; 

(2) Document assessment of potential 
environmental effects; (IHS has 
developed a form to facilitate this 
process.) 

(3) Perform necessary environmental 
surveys and inventories; 

(4) Consult with the Advisory Council 
on Historic Preservation, acting through 
the SHPO or THPO, to ensure 
compliance with the NHPA; 

(5) Determine if extraordinary or 
exceptional circumstances exist that 
would prevent the project from meeting 
the criteria for categorical exclusion 
from further environmental review 
under NEPA, or if an environmental 
assessment is required; 

(6) Obtain environmental permits and 
approvals; and 

(7) Identify methods to avoid or 
mitigate potential adverse effects; 

(b) This section is for informational 
purposes only and does not create any 
legal rights or remedies, or imply 
private rights of action.

§ 137.295 May Self-Governance Tribes 
elect to develop their own environmental 
review process? 

Yes, Self-Governance Tribes may 
develop their own environmental 
review process or adopt the procedures 
of the IHS or the procedures of another 
Federal agency.

§ 137.296 How does a Self-Governance 
Tribe comply with NEPA and NHPA? 

Self-Governance Tribes comply with 
NEPA and the NHPA by adopting and 
following:

(a) their own environmental review 
procedures; 

(b) the procedures of the IHS; and/or 
(c) the procedures of another Federal 

agency.

§ 137.297 If the environmental review 
procedures of a Federal agency are adopted 
by a Self-Governance Tribe, is the Self-
Governance Tribe responsible for ensuring 
the agency’s policies and procedures meet 
the requirements of NEPA, NHPA, and 
related environmental laws? 

No, the Federal agency is responsible 
for ensuring its own policies and 
procedures meet the requirements of 
NEPA, NHPA, and related 
environmental laws, not the Self-
Governance Tribe.

§ 137.298 Are Self-Governance Tribes 
required to comply with Executive Orders to 
fulfill their environmental responsibilities 
under section 509 of the Act [25 U.S.C. 
458aaa–8]? 

No, but Self-Governance Tribes may 
at their option, choose to voluntarily 
comply with Executive Orders. For 
facilities where ownership will vest 
with the Federal Government upon 
completion of the construction, Tribes 
and the Secretary may agree to include 
the goals and objectives of Executive 
Orders in the codes and standards of the 
construction project agreement.

§ 137.299 Are Federal funds available to 
cover the cost of Self-Governance Tribes 
carrying out environmental 
responsibilities? 

Yes, funds are available: 
(a) for project-specific environmental 

costs through the construction project 
agreement; and 

(b) for environmental review program 
costs through a funding agreement and/
or a construction project agreement.
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§ 137.300 Since Federal environmental 
responsibilities are new responsibilities, 
which may be assumed by Tribes under 
section 509 of the Act [25 U.S.C. 458aaa–8], 
are there additional funds available to Self-
Governance Tribes to carry out these 
formerly inherently Federal 
responsibilities? 

Yes, the Secretary must transfer not 
less than the amount of funds that the 
Secretary would have otherwise used to 
carry out the Federal environmental 
responsibilities assumed by the Self-
Governance Tribe.

§ 137.301 How are project and program 
environmental review costs identified? 

(a) The Self-Governance Tribe and the 
Secretary should work together during 
the initial stages of project development 
to identify program and project related 
costs associated with carrying out 
environmental responsibilities for 
proposed projects. The goal in this 
process is to identify the costs 
associated with all foreseeable 
environmental review activities. 

(b) If unforeseen environmental 
review and compliance costs are 
identified during the performance of the 
construction project, the Self-
Governance Tribe or, at the request of 
the Self-Governance Tribe, the Self-
Governance Tribe and the Secretary 
(with or without amendment as required 
by § 137.363) may do one or more of the 
following: 

(1) Mitigate adverse environmental 
effects; 

(2) Alter the project scope of work; 
and/or 

(3) Add additional program and/or 
project funding, including seeking 
supplemental appropriations.

§ 137.302 Are Federal funds available to 
cover start-up costs associated with initial 
Tribal assumption of environmental 
responsibilities? 

(a) Yes, start-up costs are available as 
provided in section 508(c) of the Act [25 
U.S.C. 458aaa–7(c)]. During the initial 
year that these responsibilities are 
assumed, the amount required to be 
paid under section 106(a)(2) of the Act 
[25 U.S.C. 450j–1(a)(2)] must include 
startup costs consisting of the 
reasonable costs that have been incurred 
or will be incurred on a one-time basis 
pursuant to the agreement necessary: 

(1) To plan, prepare for, and assume 
operation of the environmental 
responsibilities; and 

(2) To ensure compliance with the 
terms of the agreement and prudent 
management. 

(b) Costs incurred before the initial 
year that the agreement is in effect may 
not be included in the amount required 
to be paid under section 106(a)(2) of the 

Act [25 U.S.C. 450j–1(a)(2)] if the 
Secretary does not receive a written 
notification of the nature and extent of 
the costs prior to the date on which 
such costs are incurred.

§ 137.303 Are Federal or other funds 
available for training associated with Tribal 
assumption of environmental 
responsibilities? 

Yes, Self-Governance Tribes may use 
construction program and project funds 
for training and program development. 
Training and program development 
funds may also be available from other 
Federal agencies, such as the 
Environmental Protection Agency and 
the National Park Service, state and 
local governments, and private 
organizations.

§ 137.304 May Self-Governance Tribes buy 
back environmental services from the IHS?

Yes, Self-Governance Tribes may 
‘‘buy back’’ project related services in 
their construction project agreement, 
including design and construction 
engineering, and environmental 
compliance services from the IHS in 
accordance with Section 508(f) of the 
Act [25 U.S.C. 458aaa–7(f)] and 
§ 137.95, subject to the availability of 
the IHS’s capacity to conduct the work.

§ 137.305 May Self-Governance Tribes act 
as lead, cooperating, or joint lead agencies 
for environmental review purposes? 

Yes, Self-Governance Tribes assuming 
Federal environmental responsibilities 
for construction projects under section 
509 of the Act [25 U.S.C. 458aaa–8] are 
entitled to receive equal consideration, 
on the same basis as any Federal agency, 
for lead, cooperating, and joint lead 
agency status. For informational 
purposes, the terms ‘‘lead,’’ 
‘‘cooperating,’’ and ‘‘joint lead agency’’ 
are defined in the CEQ regulations at 40 
CFR 1508.16, 1508.5, and 1501.5 
respectively.

§ 137.306 How are Self-Governance Tribes 
recognized as having lead, cooperating, or 
joint lead agency status? 

Self-Governance Tribes may be 
recognized as having lead, cooperating, 
or joint lead agency status through 
funding or other agreements with other 
agencies. To the extent that resources 
are available, the Secretary will 
encourage and facilitate Federal, state, 
and local agencies to enter into 
agreements designating Tribes as lead, 
cooperating, or joint lead agencies for 
environmental review purposes.

§ 137.307 What Federal environmental 
responsibilities remain with the Secretary 
when a Self-Governance Tribe assumes 
Federal environmental responsibilities for 
construction projects under section 509 of 
the Act [25 U.S.C. 458aaa–8]? 

(a) All environmental responsibilities 
for Federal actions not directly related 
to construction projects assumed by 
Tribes under section 509 of the Act [25 
U.S.C. 458aaa–8] remain with the 
Secretary. Federal agencies, including 
the IHS, retain responsibility for 
ensuring their environmental review 
procedures meet the requirements of 
NEPA, NHPA and related provisions of 
law, as called for in § 137.297. 

(b) The Secretary will provide 
information updating and changing IHS 
agency environmental review policy 
and procedures to all Self-Governance 
Tribes implementing a construction 
project agreement, and to other Indian 
Tribes upon request. If a Self-
Governance Tribe participating under 
section 509 of the Act [25 U.S.C. 
458aaa–8] does not wish to receive this 
information, it must notify the Secretary 
in writing. As resources permit, at the 
request of the Self-Governance Tribe, 
the Secretary will provide technical 
assistance to the Self-governance tribe to 
assist the Self-governance Tribe in 
carrying out Federal environmental 
responsibilities.

§ 137.308 Does the Secretary have any 
enforcement authority for Federal 
environmental responsibilities assumed by 
Tribes under section 509 of the Act [25 
U.S.C. 458aaa–8]? 

No, the Secretary does not have any 
enforcement authority for Federal 
environmental responsibilities assumed 
by Tribes under section 509 of the Act 
[25 U.S.C. 458aaa–8].

§ 137.309 How are NEPA and NHPA 
obligations typically enforced? 

NEPA and NHPA obligations are 
typically enforced by interested parties 
who may file lawsuits against Federal 
agencies alleging that the agencies have 
not complied with their legal 
obligations under NEPA and NHPA. 
These lawsuits may only be filed in 
Federal court under the provisions of 
the APA, 5 U.S.C. 701–706. Under the 
APA, a Federal judge reviews the 
Federal agency’s actions based upon an 
administrative record prepared by the 
Federal agency. The judge gives 
appropriate deference to the agency’s 
decisions and does not substitute the 
court’s views for those of the agency. 
Jury trials and civil discovery are not 
permitted in APA proceedings. If a 
Federal agency has failed to comply 
with NEPA or NHPA, the judge may 
grant declaratory or injunctive relief to 
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the interested party. No money damages 
or fines are permitted in APA 
proceedings.

§ 137.310 Are Self-Governance Tribes 
required to grant a limited waiver of their 
sovereign immunity to assume Federal 
environmental responsibilities under 
section 509 of the Act [25 U.S.C. 458aaa–8]? 

Yes, but only as provided in this 
section. Unless Self-Governance Tribes 
consent to the jurisdiction of a court, 
Self-Governance Tribes are immune 
from civil lawsuits. Self-Governance 
Tribes electing to assume Federal 
environmental responsibilities under 
section 509 of the Act [25 U.S.C. 
458aaa–8] must provide a limited 
waiver of sovereign immunity solely for 
the purpose of enforcing a Tribal 
certifying officer’s environmental 
responsibilities, as set forth in this 
subpart. Self-Governance Tribes are not 
required to waive any other immunity.

§ 137.311 Are Self-Governance Tribes 
entitled to determine the nature and scope 
of the limited immunity waiver required 
under section 509(a)(2) of the Act [25 U.S.C. 
458aaa–8(a)(2)]? 

(a) Yes, Section 509(a)(2) of the Act 
[25 U.S.C. 458aaa–8(a)(2)] only requires 
that the waiver permit a civil 
enforcement action to be brought against 
the Tribal certifying officer in his or her 
official capacity in Federal district court 
for declaratory and injunctive relief in a 
procedure that is substantially 
equivalent to an APA enforcement 
action against a Federal agency. Self-
Governance Tribes are not required to 
subject themselves to suit in their own 
name, to submit to trial by jury or civil 
discovery, or to waive immunity for 
money damages, attorneys fees, or fines. 

(b) Self-Governance Tribes may base 
the grant of a limited waiver under this 
subpart on the understanding that: 

(1) Judicial review of the Tribal 
certifying official’s actions are based 
upon the administrative record prepared 
by the Tribal official in the course of 
performing the Federal environmental 
responsibilities; and 

(2) Actions and decisions of the Tribal 
certifying officer will be granted 
deference on a similar basis as Federal 
officials performing similar functions.

§ 137.312 Who is the proper defendant in 
a civil enforcement action under section 
509(a)(2) of the Act [25 U.S.C. 458aaa–
8(a)(2)]? 

Only the designated Tribal certifying 
officer acting in his or her official 
capacity may be sued. Self-Governance 
Tribes and other Tribal officials are not 
proper defendants in lawsuits brought 
under section 509(a)(2) of the Act [25 
U.S.C. 458aaa–8(a)(2)]. 

Notification (Prioritization Process, 
Planning, Development and 
Construction)

§ 137.320 Is the Secretary required to 
consult with affected Indian Tribes 
concerning construction projects and 
programs? 

Yes, before developing a new project 
resource allocation methodology and 
application process the Secretary must 
consult with all Indian Tribes. In 
addition, before spending any funds for 
planning, design, construction, or 
renovation projects, whether subject to 
a competitive application and ranking 
process or not, the Secretary must 
consult with any Indian Tribe that 
would be significantly affected by the 
expenditure to determine and honor 
Tribal preferences whenever practicable 
concerning the size, location, type, and 
other characteristics of the project.

§ 137.321 How do Indian Tribes and the 
Secretary identify and request funds for 
needed construction projects? 

In addition to the requirements 
contained in section 513 of the Act [25 
U.S.C. 458aaa–12], Indian Tribes and 
the Secretary are encouraged to jointly 
identify health facility and sanitation 
needs at the earliest possible date for 
IHS budget formulation. In developing 
budget justifications for specific projects 
to be proposed to Congress, the 
Secretary shall follow the preferences of 
the affected Indian Tribe(s) to the 
greatest extent feasible concerning the 
size, location, type, and other 
characteristics of the project.

§ 137.322 Is the Secretary required to 
notify an Indian Tribe that funds are 
available for a construction project or a 
phase of a project? 

(a) Yes, within 30 days after the 
Secretary’s allocation of funds for 
planning phase, design phase, or 
construction phase activities for a 
specific project, the Secretary shall 
notify, by registered mail with return 
receipt in order to document mailing, 
the Indian Tribe(s) to be benefitted by 
the availability of the funds for each 
phase of a project. The Secretarial notice 
of fund allocation shall offer technical 
assistance in the preparation of a 
construction project proposal. 

(b) The Secretary shall, within 30 
days after receiving a request from an 
Indian Tribe, furnish the Indian Tribe 
with all information available to the 
Secretary about the project including, 
but not limited to: construction 
drawings, maps, engineering reports, 
design reports, plans of requirements, 
cost estimates, environmental 
assessments, or environmental impact 
reports and archeological reports. 

(c) An Indian Tribe is not required to 
request this information prior to either 
submitting a notification of intent or a 
construction project proposal. 

(d) The Secretary shall have a 
continuing responsibility to furnish 
information to the Indian Tribes. 

Project Assumption Process

§ 137.325 What does a Self-Governance 
Tribe do if it wants to perform a 
construction project under section 509 of 
the Act [25 U.S.C. 458aaa–8]? 

(a) A Self-Governance Tribe may start 
the process of developing a construction 
project agreement by: 

(1) Notifying the Secretary in writing 
that the Self-Governance Tribe wishes to 
enter into a pre-agreement negotiation 
phase as set forth in section 105(m)(3) 
of the Act [25 U.S.C. 450j(m)(3)]; or 

(2) Submitting a proposed 
construction project agreement. This 
proposed agreement may be the final 
proposal, or it may be a draft for 
consideration and negotiation, or 

(3) A combination of the actions 
described in paragraphs (a)(1) and (2) of 
this section. 

(b) Upon receiving a Self-Governance 
Tribe’s request to enter into a pre-
negotiation phase the Secretary shall 
take the steps outlined in section 
105(m)(3) of the Act [25 U.S.C. 
450j(m)(3)].

§ 137.326 What must a Tribal proposal for 
a construction project agreement contain?

A construction project proposal must 
contain all of the required elements of 
a construction project agreement as 
defined in § 137.280. In addition to 
these minimum requirements, Self-
Governance Tribes may propose 
additional items.

§ 137.327 May multiple projects be 
included in a single construction project 
agreement? 

Yes, a Self-Governance Tribe may 
include multiple projects in a single 
construction project agreement proposal 
or may add additional approved projects 
by amendment(s) to an existing 
construction project agreement.

§ 137.328 Must a construction project 
proposal incorporate provisions of Federal 
construction guidelines and manuals? 

(a) No, the Self-Governance Tribe and 
the Secretary must agree upon and 
specify appropriate building codes and 
architectural and engineering standards 
(including health and safety) which 
must be in conformity with nationally 
recognized standards for comparable 
projects. 

(b) The Secretary may provide, or the 
Self-Governance Tribe may request, 
Federal construction guidelines and 
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manuals for consideration by the Self-
Governance Tribe in the preparation of 
its construction project proposal. If 
Tribal construction codes and standards 
(including national, regional, State, or 
Tribal building codes or construction 
industry standards) are consistent with 
or exceed otherwise applicable 
nationally recognized standards, the 
Secretary must accept the Tribally 
proposed standards.

§ 137.329 What environmental 
considerations must be included in the 
construction project agreement? 

The construction project agreement 
must include: 

(a) Identification of the Tribal 
certifying officer for environmental 
review purposes, 

(b) Reference to the Tribal resolution 
or equivalent Tribal action appointing 
the Tribal certifying officer and 
accepting the jurisdiction of the Federal 
court for enforcement purposes as 
provided in §§ 137.310 and 137.311. 

(c) Identification of the environmental 
review procedures adopted by the Self-
Governance Tribe, and 

(d) An assurance that no action will 
be taken on the construction phase of 
the project that would have an adverse 
environmental impact or limit the 
choice of reasonable alternatives prior to 
making an environmental determination 
in accordance with the Self-Governance 
Tribe’s adopted procedures.

§ 137.330 What happens if the Self-
Governance Tribe and the Secretary cannot 
develop a mutually agreeable construction 
project agreement? 

The Self-Governance Tribe may 
submit a final construction project 
proposal to the Secretary. No later than 
30 days after the Secretary receives the 
final construction project proposal, or 
within a longer time agreed to by the 
Self-Governance Tribe in writing, the 
Secretary shall review and make a 
determination to approve or reject the 
construction project proposal in whole 
or in part.

§ 137.331 May the Secretary reject a final 
construction project proposal based on a 
determination of Tribal capacity or 
capability? 

No, the Secretary may not reject a 
final construction project proposal 
based on a determination of Tribal 
capacity or capability.

§ 137.332 On what basis may the Secretary 
reject a final construction project proposal? 

(a) The only basis for rejection of 
project activities in a final construction 
project proposal are: 

(1) The amount of funds proposed in 
the final construction project proposal 

exceeds the applicable funding level for 
the construction project as determined 
under sections 508(c) [25 U.S.C. 
458aaa–7(c)] and 106 of the Act [25 
U.S.C. 450j–1]. 

(2) The final construction project 
proposal does not meet the minimum 
content requirements for construction 
project agreements set forth in section 
501(a)(2) of the Act [25 U.S.C. 
458aaa(a)(2)]; and 

(3) The final construction project 
proposal on its face clearly 
demonstrates that the construction 
project cannot be completed as 
proposed. 

(b) For construction programs 
proposed to be included in a 
construction project agreement, the 
Secretary may also reject that portion of 
the proposal that proposes to assume an 
inherently Federal function that cannot 
legally be delegated to the Self-
Governance Tribe.

§ 137.333 What procedures must the 
Secretary follow if the Secretary rejects a 
final construction project proposal, in 
whole or in part? 

Whenever the Secretary rejects a final 
construction project proposal in whole 
or in part, the Secretary must: 

(a) Send the Self-Governance Tribe a 
timely written notice of rejection that 
shall set forth specific finding(s) that 
clearly demonstrates, or that is 
supported by controlling legal authority 
supporting the rejection;

(b) Within 20 days, provide all 
documents relied on in making the 
rejection decision to the Self-
Governance Tribe; 

(c) Provide assistance to the Self-
Governance Tribe to overcome any 
objections stated in the written notice of 
rejection; 

(d) Provide the Self-Governance Tribe 
with a hearing on the record with the 
right to engage in full discovery relevant 
to any issue raised in the matter and the 
opportunity for appeal of the decision to 
reject the final construction contract 
proposal, under the regulations set forth 
in subpart P of this part, except that the 
Self-Governance Tribe may, in lieu of 
filing an appeal, initiate an action in 
Federal district court and proceed 
directly under sections 511 [25 U.S.C. 
458aaa–10] and 110(a) of the Act [25 
U.S.C. 450m–1(a)]. With respect to any 
hearing or appeal or civil action 
conducted pursuant to this section, the 
Secretary shall have the burden of 
demonstrating by clear and convincing 
evidence the validity of the grounds for 
rejecting the final construction project 
proposal (or portion thereof); and 

(e) Provide the Self-Governance Tribe 
with the option of entering into the 

severable portions of a final proposed 
construction project agreement 
(including a lesser funding amount) that 
the Secretary did not reject, subject to 
any additional alterations necessary to 
conform the construction project 
agreement to the severed provisions. 
Exercising this option does not affect 
the Self-Governance Tribe’s right to 
appeal the portion of the final 
construction project proposal that was 
rejected by the Secretary.

§ 137.334 What happens if the Secretary 
fails to notify the Self-Governance Tribe of 
a decision to approve or reject a final 
construction project proposal within the 
time period allowed? 

If the Secretary fails to notify the Self-
Governance Tribe of the decision to 
approve or reject within 30 days (or a 
longer period if agreed to by the Self-
Governance Tribe in writing), then the 
proposal will be deemed approved by 
the Secretary.

§ 137.335 What costs may be included in 
the budget for a construction agreement? 

(a) A Self-Governance Tribe may 
include costs allowed by applicable 
OMB Circulars, and costs allowed under 
sections 508(c) [25 U.S.C. 458aaa–7(c)], 
106 [25 U.S.C. 450j–1] and 105 (m) of 
the Act [25 U.S.C. 450j(m)]. The costs 
incurred will vary depending on which 
phase of the construction process the 
Self-Governance Tribe is conducting 
and type of construction project 
agreement that will be used. 

(b) Regardless of whether a 
construction project agreement is fixed 
price or cost-reimbursement, budgets 
may include costs or fees associated 
with the following: 

(1) Construction project proposal 
preparation; 

(2) Conducting community meetings 
to develop project documents; 

(3) Architects, engineers, and other 
consultants to prepare project planning 
documents, to develop project plans and 
specifications, and to assist in oversight 
of the design during construction; 

(4) Real property lease or acquisition; 
(5) Development of project surveys 

including topographical surveys, site 
boundary descriptions, geotechnical 
surveys, archeological surveys, and 
NEPA compliance; 

(6) Project management, 
superintendence, safety and inspection; 

(7) Travel, including local travel 
incurred as a direct result of conducting 
the construction project agreement and 
remote travel in conjunction with the 
project; 

(8) Consultants, such as demographic 
consultants, planning consultants, 
attorneys, accountants, and personnel 
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who provide services, to include 
construction management services; 

(9) Project site development; 
(10) Project construction cost; 
(11) General, administrative overhead, 

and indirect costs; 
(12) Securing and installing moveable 

equipment, telecommunications and 
data processing equipment, furnishings, 
including works of art, and special 
purpose equipment when part of a 
construction contract; 

(13) Other costs directly related to 
performing the construction project 
agreement; 

(14) Project Contingency: 
(i) A cost-reimbursement project 

agreement budgets contingency as a 
broad category. Project contingency 
remaining at the end of the project is 
considered savings. 

(ii) Fixed-price agreements budget 
project contingency in the lump sum 
price or unit price. 

(c) In the case of a fixed-price project 
agreement, a reasonable profit 
determined by taking into consideration 
the relevant risks and local market 
conditions.

§ 137.336 What is the difference between 
fixed-price and cost-reimbursement 
agreements? 

(a) Cost-reimbursement agreements 
generally have one or more of the 
following characteristics: 

(1) Risk is shared between IHS and 
the Self-Governance Tribe;

(2) Self-Governance Tribes are not 
required to perform beyond the amount 
of funds provided under the agreement; 

(3) Self-Governance Tribes establish 
budgets based upon the actual costs of 
the project and are not allowed to 
include profit; 

(4) Budgets are stated using broad 
categories, such as planning, design, 
construction project administration, and 
contingency; 

(5) The agreement funding amount is 
stated as a ‘‘not to exceed’’ amount; 

(6) Self-Governance Tribes provide 
notice to the IHS if they expect to 
exceed the amount of the agreement and 
require more funds; 

(7) Excess funds remaining at the end 
of the project are considered savings; 
and 

(8) Actual costs are subject to 
applicable OMB circulars and cost 
principles. 

(b) Fixed Price agreements generally 
have one or more of the following 
characteristics: 

(1) Self-Governance Tribes assume the 
risk for performance; 

(2) Self-Governance Tribes are 
entitled to make a reasonable profit; 

(3) Budgets may be stated as lump 
sums, unit cost pricing, or a 
combination thereof; 

(4) For unit cost pricing, savings may 
occur if actual quantity is less than 
estimated; and, 

(5) Excess funds remaining at the end 
of a lump sum fixed price project are 
considered profit, unless, at the option 
of the Self-Governance Tribe, such 
amounts are reclassified in whole or in 
part as savings.

§ 137.337 What funding must the Secretary 
provide in a construction project 
agreement? 

The Secretary must provide funding 
for a construction project agreement in 
accordance with sections 106 [25 U.S.C. 
450j–1] and 508(c) of the Act [25 U.S.C. 
458aaa–7(c)].

§ 137.338 Must funds from other sources 
be incorporated into a construction project 
agreement? 

Yes, at the request of the Self-
Governance Tribe, the Secretary must 
include funds from other agencies as 
permitted by law, whether on an 
ongoing or a one-time basis.

§ 137.339 May a Self-Governance Tribe 
use project funds for matching or cost 
participation requirements under other 
Federal and non-Federal programs? 

Yes, notwithstanding any other 
provision of law, all funds provided 
under a construction project agreement 
may be treated as non-Federal funds for 
purposes of meeting matching or cost 
participation requirements under any 
other Federal or non-Federal program.

§ 137.340 May a Self-Governance Tribe 
contribute funding to a project? 

Yes, the Self-Governance Tribe and 
the Secretary may jointly fund projects. 
The construction project agreement 
should identify the Secretarial amount 
and any Tribal contribution amount that 
is being incorporated into the 
construction project agreement. The 
Self-Governance Tribe does not have to 
deposit its contribution with the 
Secretary.

§ 137.341 How will a Self-Governance 
Tribe receive payment under a construction 
project agreement? 

(a) For all construction project 
agreements, advance payments shall be 
made annually or semiannually, at the 
Self-Governance Tribe’s option. The 
initial payment shall include all 
contingency funding for the project or 
phase of the project to the extent that 
there are funds appropriated for that 
purpose. 

(b) The amount of subsequent 
payments is based on the mutually 
agreeable project schedule reflecting: 

(1) Work to be accomplished within 
the advance payment period, 

(2) Work already accomplished, and 
(3) Total prior payments for each 

annual or semiannual advance payment 
period. 

(c) For lump sum, fixed price 
agreements, at the request of the Self-
Governance Tribe, payments shall be 
based on an advance payment period 
measured as follows: 

(1) One year; or 
(2) Project Phase(e.g., planning, , 

design, construction.) If project phase is 
chosen as the payment period, the full 
amount of funds necessary to perform 
the work for that phase of the 
construction project agreement is 
payable in the initial advance payment. 
For multi-phase projects, the planning 
and design phases must be completed 
prior to the transfer of funds for the 
associated construction phase. The 
completion of the planning and design 
phases will include at least one 
opportunity for Secretarial approval in 
accordance with § 137.360. 

(d) For the purposes of payment, 
Sanitation Facilities Construction 
Projects authorized pursuant to Pub. L. 
86–121, are considered to be a single 
construction phase and are payable in a 
single lump sum advance payment in 
accordance with paragraph (c)(2) of this 
section.

(e) For all other construction project 
agreements, the amount of advance 
payments shall include the funds 
necessary to perform the work identified 
in the advance payment period of one 
year. 

(f) Any agreement to advance funds 
under paragraphs (b), (c) or (d) of this 
section is subject to the availability of 
appropriations. 

(g) (1) Initial advance payments are 
due within 10 days of the effective date 
of the construction project agreement; 
and 

(2) subsequent payments are due: 
(i) Within 10 days of apportionment 

for annual payments or 
(ii) Within 10 days of the start date of 

the project phase for phase payments.

§ 137.342 What happens to funds 
remaining at the conclusion of a cost 
reimbursement construction project? 

All funds, including contingency 
funds, remaining at the conclusion of 
the project are considered savings and 
may be used by the Self-Governance 
Tribe to provide additional services for 
the purpose for which the funds were 
originally appropriated. No further 
approval or justifying documentation is 
required before the expenditure of the 
remaining funds.
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§ 137.343 What happens to funds 
remaining at the conclusion of a fixed price 
construction project? 

(a) For lump sum fixed price 
construction project agreements, all 
funds remaining at the conclusion of the 
project are considered profits and 
belong to the Self-Governance Tribe. 

(b) For fixed price construction 
project agreements with unit price 
components, all funds remaining that 
are associated with overestimated unit 
price quantities are savings and may be 
used by the Self-Governance Tribe in 
accordance with section 137.342. All 
other funds remaining at the conclusion 
of the project are considered profit and 
belong to the Self-Governance Tribe. 

(c) At the option of the Self-
Governance Tribe, funds otherwise 
identified in paragraphs (a) and (b) as 
‘‘profit’’ may be reclassified, in whole or 
in part, as savings and to that extent 
may be used by the Self-Governance 
Tribe in accordance with section 
137.142.

§ 137.344 May a Self-Governance Tribe 
reallocate funds among construction 
project agreements? 

Yes, a Self-Governance Tribe may 
reallocate funds among construction 
project agreements to the extent not 
prohibited by applicable appropriation 
law(s). 

Roles of Self-Governance Tribe in 
Establishing and Implementing 
Construction Project Agreements

§ 137.350 Is a Self-Governance Tribe 
responsible for completing a construction 
project in accordance with the negotiated 
construction project agreement? 

Yes, a Self-Governance Tribe assumes 
responsibility for completing a 
construction project, including day-to-
day on-site management and 
administration of the project, in 
accordance with the negotiated 
construction project agreement. 
However, Self-Governance Tribes are 
not required to perform beyond the 
amount of funds provided. For example, 
a Self-Governance Tribe may encounter 
unforeseen circumstances during the 
term of a construction project 
agreement. If this occurs, options 
available to the Self-Governance Tribe 
include, but are not limited to: 

(a) Reallocating existing funding; 
(b) Reducing/revising the scope of 

work that does not require an 
amendment because it does not result in 
a significant change; 

(c) Utilizing savings from other 
projects; 

(d) Requesting additional funds or 
appropriations; 

(e) Utilizing interest earnings; 

(f) Seeking funds from other sources; 
and/or 

(g) Redesigning or re-scoping that 
does result in a significant change by 
amendment as provided in §§ 137.363 
and 137.364.

§ 137.351 Is a Self-Governance Tribe 
required to submit construction project 
progress and financial reports for 
construction project agreements? 

Yes, a Self-Governance Tribe must 
provide the Secretary with construction 
project progress and financial reports 
semiannually or, at the option of the 
Self-Governance Tribe, on a more 
frequent basis. Self-Governance Tribes 
are only required to submit the reports, 
as negotiated in the Construction Project 
Agreement, after funds have been 
transferred to the Self-Governance Tribe 
for a construction project. Construction 
project progress reports and financial 
reports are only required for active 
construction projects.

§ 137.352 What is contained in a 
construction project progress report? 

Construction project progress reports 
contain information about 
accomplishments during the reporting 
period and issues and concerns of the 
Self-Governance Tribe, if any.

§ 137.353 What is contained in a 
construction project financial report?

Construction project financial reports 
contain information regarding the 
amount of funds expended during the 
reporting period, and financial concerns 
of the Self-Governance Tribe, if any. 

Roles of the Secretary in Establishing 
and Implementing Construction Project 
Agreements

§ 137.360 Does the Secretary approve 
project planning and design documents 
prepared by the Self-Governance Tribe? 

The Secretary shall have at least one 
opportunity to approve project planning 
and design documents prepared by the 
Self-Governance Tribe in advance of 
construction if the Self-Governance 
Tribe is required to submit planning or 
design documents as a part of the scope 
of work under a construction project 
agreement.

§ 137.361 Does the Secretary have any 
other opportunities to approve planning or 
design documents prepared by the Self-
Governance Tribe? 

Yes, but only if there is an 
amendment to the construction project 
agreement that results in a significant 
change in the original scope of work.

§ 137.362 May construction project 
agreements be amended? 

Yes, the Self-Governance Tribe, at its 
discretion, may request the Secretary to 

amend a construction project agreement 
to include additional projects. In 
addition, amendments are required if 
there is a significant change from the 
original scope of work or if funds are 
added by the Secretary. The Self-
Governance Tribe may make immaterial 
changes to the performance period and 
make budget adjustments within 
available funding without an 
amendment to the construction project 
agreement.

§ 137.363 What is the procedure for the 
Secretary’s review and approval of 
amendments? 

(a) The Secretary shall promptly 
notify the Self-Governance Tribe in 
writing of any concerns or issues that 
may lead to disapproval. The Secretary 
shall share relevant information and 
documents, and make a good faith effort 
to resolve all issues and concerns of the 
Self-Governance Tribe. If, after 
consultation with the Self-Governance 
Tribe, the Secretary intends to 
disapprove the proposed amendment, 
then the Secretary shall follow the 
procedures set forth in § 137.330 
through 137.334. 

(b) The time allowed for Secretarial 
review, comment, and approval of 
amendments is 30 days, or within a 
longer time if agreed to by the Self-
Governance Tribe in writing. Absence of 
a written response by the Secretary 
within 30 days shall be deemed 
approved. 

(c) The timeframe set forth in 
paragraph (b) of this section is intended 
to be the maximum time and may be 
reduced based on urgency and need, by 
agreement of the parties. If the Self-
Governance Tribe requests reduced 
timeframes for action due to unusual or 
special conditions (such as limited 
construction periods), the Secretary 
shall make a good faith effort to 
accommodate the requested timeframes.

§ 137.364 What constitutes a significant 
change in the original scope of work? 

A significant change in the original 
scope of work is: 

(a) A change that would result in a 
cost that exceeds the total of the project 
funds available and the Self-Governance 
Tribe’s contingency funds; or 

(b) A material departure from the 
original scope of work, including 
substantial departure from timelines 
negotiated in the construction project 
agreement.

§ 137.365 What is the procedure for the 
Secretary’s review and approval of project 
planning and design documents submitted 
by the Self-Governance Tribe? 

(a) The Secretary shall review and 
approve planning documents to ensure 
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compliance with planning standards 
identified in the construction project 
agreement. The Secretary shall review 
and approve design documents for 
general compliance with requirements 
of the construction project agreement. 

(b) The Secretary shall promptly 
notify the Self-Governance Tribe in 
writing of any concerns or issues that 
may lead to disapproval. The Secretary 
shall share relevant information and 
documents, and make a good faith effort 
to resolve all issues and concerns of the 
Self-Governance Tribe. If, after 
consultation with the Self-Governance 
Tribe, the Secretary intends to 
disapprove the documents, then the 
Secretary shall follow the procedures set 
forth in § 137.333. 

(c) The time allowed for Secretarial 
review, comment, and approval of 
planning and design documents is 21 
days, unless otherwise agreed to by the 
Self-Governance Tribe in writing. 
Absence of a written response by the 
Secretary within 21 days shall be 
deemed approved.

§ 137.366 May the Secretary conduct 
onsite project oversight visits? 

Yes, the Secretary may conduct onsite 
project oversight visits semiannually or 
on an alternate schedule negotiated in 
the construction project agreement. The 
Secretary must provide the Self-
Governance Tribe with reasonable 
advance written notice to assist the Self-
Governance Tribe in coordinating the 
visit. The purpose of the visit is review 
the progress under the construction 
project agreement. At the request of the 
Self-Governance Tribe, the Secretary 
must provide the Self-Governance Tribe 
a written site visit report.

§ 137.367 May the Secretary issue a stop 
work order under a construction project 
agreement?

No, the Secretary has no role in the 
day-to-day management of a 
construction project.

§ 137.368 Is the Secretary responsible for 
oversight and compliance of health and 
safety codes during construction projects 
being performed by a Self-Governance 
Tribe under section 509 of the Act [25 
U.S.C. 488aaa–8]? 

No, the Secretary is not responsible 
for oversight and compliance of health 
and safety codes during construction 
projects being performed by a Self-
Governance Tribe under section 509 of 
the Act [25 U.S.C. 488aaa–8]. 

Other

§ 137.370 Do all provisions of this part 
apply to construction project agreements 
under this subpart? 

Yes, to the extent the provisions are 
not inconsistent with the provisions in 
this subpart. Provisions that do not 
apply include: programmatic reports 
and data requirements; reassumption; 
compact and funding agreement review, 
approval, and final offer process; and 
compact and funding agreement 
contents.

§ 137.371 Who takes title to real property 
purchased with funds provided under a 
construction project agreement? 

The Self-Governance Tribe takes title 
to the real property unless the Self-
Governance Tribe requests that the 
Secretary take title to the property.

§ 137.372 Does the Secretary have a role 
in the fee-to-trust process when real 
property is purchased with construction 
project agreement funds? 

No, the Secretary does not have a role 
in the fee-to-trust process except to 
provide technical assistance if requested 
by the Self-Governance Tribe.

§ 137.373 Do Federal real property laws, 
regulations and procedures that apply to 
the Secretary also apply to Self-Governance 
Tribes that purchase real property with 
funds provided under a construction 
project agreement? 

No, unless the Self-Governance Tribe 
has requested the Secretary to take fee 
title to the property.

§ 137.374 Does the Secretary have a role 
in reviewing or monitoring a Self-
Governance Tribe’s actions in acquiring or 
leasing real property with funds provided 
under a construction project agreement? 

No, unless the Self-Governance Tribe 
has requested the Secretary take fee title 
to the property. The Self-Governance 
Tribe is responsible for acquiring all real 
property needed to perform a 
construction project under a 
construction project agreement, not the 
Secretary. The Secretary shall not 
withhold funds or refuse to enter into a 
construction project agreement because 
of a disagreement between the Self-
Governance Tribe and the Secretary 
over the Self-Governance Tribe’s 
decisions to purchase or lease real 
property.

§ 137.375 Are Tribally-owned facilities 
constructed under section 509 of the Act 
[25 U.S.C. 458aaa–8] eligible for 
replacement, maintenance, and 
improvement funds on the same basis as if 
title to such property were vested in the 
United States? 

Yes, Tribally-owned facilities 
constructed under section 509 of the Act 

[25 U.S.C. 458aaa–8] are eligible for 
replacement, maintenance, and 
improvement funds on the same basis as 
if title to such property were vested in 
the United States.

§ 137.376 Are design and construction 
projects performed by Self-Governance 
Tribes under section 509 of the Act [25 
U.S.C. 458aaa–8] subject to Federal metric 
requirements? 

No, however, the Self-Governance 
Tribe and the Secretary may negotiate 
the use of Federal metric requirements 
in the construction project agreement 
when the Self-Governance Tribe will 
design and/or construct an IHS facility 
that the Secretary will own and operate.

§ 137.377 Do Federal procurement laws 
and regulations apply to construction 
project agreements performed under 
section 509 of the Act [25 U.S.C. 458aaa–8]? 

No, unless otherwise agreed to by the 
Tribe, no provision of the Office of 
Federal Procurement Policy Act, the 
Federal Acquisition Regulations issued 
pursuant thereto, or any other law or 
regulation pertaining to Federal 
procurement (including Executive 
Orders) shall apply to any construction 
project conducted under section 509 of 
the Act [25 U.S.C. 458aaa–8]. The 
Secretary and the Self-Governance Tribe 
may negotiate to apply specific 
provisions of the Office of Federal 
Procurement and Policy Act and Federal 
Acquisition Regulations to a 
construction project agreement or 
funding agreement. Absent a negotiated 
agreement, such provisions and 
regulatory requirements do not apply.

§ 137.378 Do the Federal Davis-Bacon Act 
and wage rates apply to construction 
projects performed by Self-Governance 
Tribes using their own funds or other non-
Federal funds? 

No, the Federal Davis-Bacon Act and 
wage rates do not apply to construction 
projects performed by Self-Governance 
Tribes using their own funds or other 
non-Federal funds.

§ 137.379 Do Davis-Bacon wage rates 
apply to construction projects performed by 
Self-Governance Tribes using Federal 
funds? 

Davis-Bacon Act wage rates only 
apply to laborers and mechanics 
employed by the contractors and 
subcontractors (excluding Indian Tribes, 
inter-Tribal consortia, and Tribal 
organizations) retained by Self-
Governance Tribes to perform 
construction. The Davis-Bacon Act and 
wage rates do not apply when Self-
Governance Tribes perform work with 
their own employees.

VerDate May<13>2002 18:41 May 16, 2002 Jkt 197001 PO 00000 Frm 00034 Fmt 4701 Sfmt 4700 E:\FR\FM\17MYR2.SGM pfrm17 PsN: 17MYR2



35367Federal Register / Vol. 67, No. 96 / Friday, May 17, 2002 / Rules and Regulations 

Subpart O—Secretarial 
Responsibilities 

Budget Request

§ 137.401 What role does Tribal 
consultation play in the IHS annual budget 
request process? 

The IHS will consult with Tribes on 
budget issues consistent with 
Administration policy on Tribal 
consultation. 

Reports

§ 137.405 Is the Secretary required to 
report to Congress on administration of 
Title V and the funding requirements 
presently funded or unfunded? 

Yes, no later than January 1 of each 
year after the date of enactment of the 
Tribal Self-Governance Amendments of 
2000, the Secretary shall submit to the 
Committee on Indian Affairs of the 
Senate and the Committee on Resources 
of the House of Representatives a 
written report regarding the 
administration of Title V. The report 
shall include a detailed analysis of the 
funding requirements presently funded 
or unfunded for each Indian Tribe or 
Tribal organization, either directly by 
the Secretary, under self-determination 
contracts under Title I, or under 
compacts and funding agreements 
authorized under Title V.

§ 137.406 In compiling reports pursuant to 
this section, may the Secretary impose any 
reporting requirements on Self-Governance 
Tribes, not otherwise provided in Title V? 

No, in compiling reports pursuant to 
this section, the Secretary may not 
impose any reporting requirements on 
Self-Governance Tribes, not otherwise 
provided in Title V.

§ 137.407 What guidelines will be used by 
the Secretary to compile information 
required for the report? 

The report shall be compiled from 
information contained in funding 
agreements, annual audit reports, and 
data of the Secretary regarding the 
disposition of Federal funds. The report 
must identify: 

(a) The relative costs and benefits of 
self-governance, including savings; 

(b) With particularity, all funds that 
are specifically or functionally related to 
the provision by the Secretary of 
services and benefits to Self-Governance 
Tribes and their members; 

(c) The funds transferred to each Self-
Governance Tribe and the 
corresponding reduction in the Federal 
bureaucracy; 

(d) The funding formula for 
individual Tribal shares of all 
headquarters’ funds, together with the 
comments of affected Self-Governance 

Tribes, developed under § 137.405 of 
this subpart; and 

(e) Amounts expended in the 
preceding fiscal year to carry out 
inherent Federal functions, including an 
identification of those functions by type 
and location.

Subpart P—Appeals

§ 137.410 For the purposes of section 110 
of the Act [25 U.S.C. 450m–1] does the 
term contract include compacts, funding 
agreements, and construction project 
agreements entered into under Title V? 

Yes, for the purposes of section 110 of 
the Act [25 U.S.C. 450m–1] the term 
‘‘contract’’ includes compacts, funding 
agreements, and construction project 
agreements entered into under Title V. 

Post-Award Disputes

§ 137.412 Do the regulations at 25 CFR 
Part 900, Subpart N apply to compacts, 
funding agreements, and construction 
project agreements entered into under Title 
V? 

Yes, the regulations at 25 CFR Part 
900, Subpart N apply to compacts, 
funding agreements, and construction 
project agreements entered into under 
Title V. 

Pre-Award Disputes

§ 137.415 What decisions may an Indian 
Tribe appeal under § 137.415 through 
137.436? 

An Indian Tribe may appeal: 
(a) A decision to reject a final offer, 

or a portion thereof, under section 
507(b) of the Act [25 U.S.C. 458aaa–
6(b)]; 

(b) A decision to reject a proposed 
amendment to a compact or funding 
agreement, or a portion thereof, under 
section 507(b) of the Act [25 U.S.C. 
458aaa–6(b)]; 

(c) A decision to rescind and 
reassume a compact or funding 
agreement, in whole or in part, under 
section 507(a)(2) of the Act [25 U.S.C. 
458aaa–6(a)(2)], except for immediate 
reassumptions under section 
507(a)(2)(C) of the Act [25 U.S.C. 
458aaa–6(a)(2)(C)]; 

(d) A decision to reject a final 
construction project proposal, or a 
portion thereof, under section 509(b) of 
the Act [25 U.S.C. 458aaa–8(b)] and 
subpart N of this part; and 

(e) For construction project 
agreements carried out under section 
509 of the Act [25 U.S.C. 458aaa–8], a 
decision to reject project planning 
documents, design documents, or 
proposed amendments submitted by a 
Self-Governance Tribe under section 
509(f) of the Act [25 U.S.C. 458aaa–8(f)] 
and subpart N of this part.

§ 137.416 Do §§ 137.415 through 137.436 
apply to any other disputes? 

No, §§ 137.415 through 137.436 only 
apply to decisions listed in § 137.415. 
Specifically, §§ 137.415 through 137.436 
do not apply to any other dispute, 
including, but not limited to: 

(a) Disputes arising under the terms of 
a compact, funding agreement, or 
construction project agreement that has 
been awarded; 

(b) Disputes arising from immediate 
reassumptions under section 
507(a)(2)(C) of the Act [25 U.S.C. 
458aaa–6(a)(2)(C)] and § 137.261 and 
137.262, which are covered under 
§ 137.440 through 137.445. 

(c) Other post-award contract 
disputes, which are covered under 
§ 137.412. 

(d) Denials under the Freedom of 
Information Act, 5 U.S.C. 552, which 
may be appealed under 45 CFR part 5. 

(e) Decisions relating to the award of 
grants under section 503(e) of the Act 
[25 U.S.C. 458aaa–2(e)], which may be 
appealed under 45 CFR part 5.

§ 137.417 What procedures apply to 
Interior Board of Indian Appeals (IBIA) 
proceedings?

The IBIA may use the procedures set 
forth in 43 CFR 4.22–4.27 as a guide.

§ 137.418 How does an Indian Tribe know 
where and when to file its appeal from 
decisions made by IHS? 

Every decision in any of the areas 
listed in § 137.415 must contain 
information which shall tell the Indian 
Tribe where and when to file the Indian 
Tribe’s appeal. Each decision shall 
include the following statement:

Within 30 days of the receipt of this 
decision, you may request an informal 
conference under 42 CFR 137.421, or appeal 
this decision under 42 CFR 137.425 to the 
Interior Board of Indian Appeals (IBIA). 
Should you decide to appeal this decision, 
you may request a hearing on the record. An 
appeal to the IBIA under 42 CFR 137.425 
shall be filed with the IBIA by certified mail 
or by hand delivery at the following address: 
Board of Indian Appeals, U.S. Department of 
the Interior, 4015 Wilson Boulevard, 
Arlington, VA 22203. You shall serve copies 
of your Notice of Appeal on the Secretary 
and on the official whose decision is being 
appealed. You shall certify to the IBIA that 
you have served these copies.

§ 137.419 What authority does the IBIA 
have under §§ 137.415 through 137.436? 

The IBIA has the authority: 
(a) to conduct a hearing on the record; 
(b) to permit the parties to engage in 

full discovery relevant to any issue 
raised in the matter; 

(c) to issue a recommended decision; 
and 
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(d) to take such action as necessary to 
insure rights specified in § 137.430.

§ 137.420 Does an Indian Tribe have any 
options besides an appeal? 

Yes, the Indian Tribe may request an 
informal conference. An informal 
conference is a way to resolve issues as 
quickly as possible, without the need for 
a formal hearing. Or, the Indian Tribe 
may, in lieu of filing an administrative 
appeal under this subpart or upon 
completion of an informal conference, 
file an action in Federal court pursuant 
to section 110 of the Act [25 U.S.C. 
450m–1].

§ 137.421 How does an Indian Tribe 
request an informal conference? 

The Indian Tribe must file its request 
for an informal conference with the 
office of the person whose decision it is 
appealing, within 30 days of the day it 
receives the decision. The Indian Tribe 
may either hand-deliver the request for 
an informal conference to that person’s 
office, or mail it by certified mail, return 
receipt requested. If the Indian Tribe 
mails the request, it will be considered 
filed on the date the Indian Tribe mailed 
it by certified mail.

§ 137.422 How is an informal conference 
held? 

(a) The informal conference must be 
held within 30 days of the date the 
request was received, unless the Indian 
Tribe and the authorized representative 
of the Secretary agree on another date. 

(b) If possible, the informal 
conference will be held at the Indian 
Tribe’s office. If the meeting cannot be 
held at the Indian Tribe’s office and is 
held more than fifty miles from its 
office, the Secretary must arrange to pay 
transportation costs and per diem for 
incidental expenses to allow for 
adequate representation of the Indian 
Tribe. 

(c) The informal conference must be 
conducted by a designated 
representative of the Secretary. 

(d) Only people who are the 
designated representatives of the Indian 
Tribe, or authorized by the Secretary are 
allowed to make presentations at the 
informal conference. Such designated 
representatives may include Office of 
Tribal Self-Governance.

§ 137.423 What happens after the informal 
conference? 

(a) Within 10 days of the informal 
conference, the person who conducted 
the informal conference must prepare 
and mail to the Indian Tribe a written 
report which summarizes what 
happened at the informal conference 
and a recommended decision. 

(b) Every report of an informal 
conference must contain the following 
language:

Within 30 days of the receipt of the 
recommended decision from the informal 
conference, you may file an appeal of the 
initial decision of the DHHS agency with the 
Interior Board of Indian Appeals (IBIA) under 
42 CFR 137.425. You may request a hearing 
on the record. An appeal to the IBIA under 
42 CFR 137.425 shall be filed with the IBIA 
by certified mail or hand delivery at the 
following address: Board of Indian Appeals, 
U.S. Department of the Interior, 4015 Wilson 
Boulevard, Arlington, VA 22203. You shall 
serve copies of your Notice of Appeal on the 
Secretary and on the official whose decision 
is being appealed. You shall certify to the 
IBIA that you have served these copies. 
Alternatively you may file an action in 
Federal court pursuant to section 110 of the 
Act. [25 U.S.C. 450m–1].

§ 137.424 Is the recommended decision 
from the informal conference final for the 
Secretary? 

No. If the Indian Tribe is dissatisfied 
with the recommended decision from 
the informal conference, it may still 
appeal the initial decision within 30 
days of receiving the recommended 
decision and the report of the informal 
conference. If the Indian Tribe does not 
file a notice of appeal within 30 days, 
or before the expiration of the extension 
it has received under § 137.426 , the 
recommended decision of the informal 
conference becomes final for the 
Secretary and may be appealed to 
Federal court pursuant to section 110 of 
the Act [25 U.S.C. 450m–1].

§ 137.425 How does an Indian Tribe appeal 
the initial decision if it does not request an 
informal conference or if it does not agree 
with the recommended decision resulting 
from the informal conference? 

(a) If the Indian Tribe decides to 
appeal, it must file a notice of appeal 
with the IBIA within 30 days of 
receiving either the initial decision or 
the recommended decision from the 
informal conference. 

(b) The Indian Tribe may either hand-
deliver the notice of appeal to the IBIA, 
or mail it by certified mail, return 
receipt requested. If the Indian Tribe 
mails the Notice of Appeal, it will be 
considered filed on the date the Indian 
Tribe mailed it by certified mail. The 
Indian Tribe should mail the notice of 
appeal to: Board of Indian Appeals, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard, Arlington, VA 22203. 

(c) The Notice of Appeal must:
(1) Briefly state why the Indian Tribe 

thinks the initial decision is wrong; 
(2) Briefly identify the issues involved 

in the appeal; and 
(3) State whether the Indian Tribe 

wants a hearing on the record, or 

whether the Indian Tribe wants to waive 
its right to a hearing. 

(d) The Indian Tribe must serve a 
copy of the notice of appeal upon the 
official whose decision it is appealing. 
The Indian Tribe must certify to the 
IBIA that it has done so. 

(e) The authorized representative of 
the Secretary will be considered a party 
to all appeals filed with the IBIA under 
the Act. 

(f) In lieu of filing an administrative 
appeal an Indian Tribe may proceed 
directly to Federal court pursuant to 
section 110 of the Act [25 U.S.C. 450m–
1].

§ 137.426 May an Indian Tribe get an 
extension of time to file a notice of appeal? 

Yes, if the Indian Tribe needs 
additional time, the Indian Tribe may 
request an extension of time to file its 
Notice of Appeal with the IBIA within 
60 days of receiving either the initial 
decision or the recommended decision 
resulting from the informal conference. 
The request of the Indian Tribe must be 
in writing, and must give a reason for 
not filing its notice of appeal within the 
30-day time period. If the Indian Tribe 
has a valid reason for not filing its 
notice of appeal on time, it may receive 
an extension.

§ 137.427 What happens after an Indian 
Tribe files an appeal? 

(a) Within 5 days of receiving the 
Indian Tribe’s notice of appeal, the IBIA 
will decide whether the appeal falls 
under § 137.415. If so, the Indian Tribe 
is entitled to a hearing. 

(b) If the IBIA cannot make that 
decision based on the information 
included in the notice of appeal, the 
IBIA may ask for additional statements 
from the Indian Tribe, or from the 
appropriate Federal agency. If the IBIA 
asks for more statements, it will make 
its decision within 5 days of receiving 
those statements. 

(c) If the IBIA decides that the Indian 
Tribe is not entitled to a hearing or if the 
Indian Tribe has waived its right to a 
hearing on the record, the IBIA will 
dismiss the appeal and inform the 
Indian Tribe that it is not entitled to a 
hearing or has waived its right to a 
hearing.

§ 137.428 How is a hearing arranged? 
(a) If a hearing is to be held, the IBIA 

will refer the Indian Tribe’s case to the 
Hearings Division of the Office of 
Hearings and Appeals of the U.S. 
Department of the Interior. The case will 
then be assigned to an Administrative 
Law Judge (ALJ), appointed under 5 
U.S.C. 3105. 

(b) Within 15 days of the date of the 
referral, the ALJ will hold a pre-hearing 
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conference, by telephone or in person, 
to decide whether an evidentiary 
hearing is necessary, or whether it is 
possible to decide the appeal based on 
the written record. At the pre-hearing 
conference the ALJ will provide for: 

(1) A briefing and discovery schedule; 
(2) A schedule for the exchange of 

information, including, but not limited 
to witness and exhibit lists, if an 
evidentiary hearing is to be held; 

(3) The simplification or clarification 
of issues; 

(4) The limitation of the number of 
expert witnesses, or avoidance of 
similar cumulative evidence, if an 
evidentiary hearing is to be held; 

(5) The possibility of agreement 
disposing of all or any of the issues in 
dispute; and 

(6) Such other matters as may aid in 
the disposition of the appeal. 

(c) The ALJ shall order a written 
record to be made of any conference 
results that are not reflected in a 
transcript.

§ 137.429 What happens when a hearing is 
necessary? 

(a) The ALJ must hold a hearing 
within 90 days of the date of the order 
referring the appeal to the ALJ, unless 
the parties agree to have the hearing on 
a later date. 

(b) At least 30 days before the hearing, 
the Secretary must file and serve the 
Indian Tribe with a response to the 
notice of appeal. 

(c) If the hearing is held more than 50 
miles from the Indian Tribe’s office, the 
Secretary must arrange to pay 
transportation costs and per diem for 
incidental expenses to allow for 
adequate representation of the Indian 
Tribe. 

(d) The hearing shall be conducted in 
accordance with the Administrative 
Procedure Act, 5 U.S.C. 556.

§ 137.430 What is the Secretary’s burden 
of proof for appeals covered by § 137.415? 

As required by section 518 of the Act 
[25 U.S.C. 458aaa–17], the Secretary 
must demonstrate by clear and 
convincing evidence the validity of the 
grounds for the decision made and that 
the decision is fully consistent with 
provisions and policies of the Act.

§ 137.431 What rights do Indian Tribes and 
the Secretary have during the appeal 
process? 

Both the Indian Tribe and the 
Secretary have the same rights during 
the appeal process. These rights include 
the right to: 

(a) Be represented by legal counsel;
(b) Have the parties provide witnesses 

who have knowledge of the relevant 
issues, including specific witnesses 

with that knowledge, who are requested 
by either party; 

(c) Cross-examine witnesses; 
(d) Introduce oral or documentary 

evidence, or both; 
(e) Require that oral testimony be 

under oath; 
(f) Receive a copy of the transcript of 

the hearing, and copies of all 
documentary evidence which is 
introduced at the hearing; 

(g) Compel the presence of witnesses, 
or the production of documents, or both, 
by subpoena at hearings or at 
depositions; 

(h) Take depositions, to request the 
production of documents, to serve 
interrogatories on other parties, and to 
request admissions; and 

(i) Any other procedural rights under 
the Administrative Procedure Act, 5 
U.S.C. 556.

§ 137.432 What happens after the hearing? 
(a) Within 30 days of the end of the 

formal hearing or any post-hearing 
briefing schedule established by the 
ALJ, the ALJ shall send all the parties 
a recommended decision, by certified 
mail, return receipt requested. The 
recommended decision must contain 
the ALJ’s findings of fact and 
conclusions of law on all the issues. The 
recommended decision shall also state 
that the Indian Tribe has the right to 
object to the recommended decision. 

(b) The recommended decision shall 
contain the following statement:

Within 30 days of the receipt of this 
recommended decision, you may file an 
objection to the recommended decision with 
the Secretary under 42 CFR 137.43. An 
appeal to the Secretary under 42 CFR 137.43 
shall be filed at the following address: 
Department of Health and Human Services, 
200 Independence Ave. S.W., Washington, 
DC, 20201. You shall serve copies of your 
notice of appeal on the official whose 
decision is being appealed. You shall certify 
to the Secretary that you have served this 
copy. If neither party files an objection to the 
recommended decision within 30 days, the 
recommended decision will become final.

§ 137.433 Is the recommended decision 
always final? 

No, any party to the appeal may file 
precise and specific written objections 
to the recommended decision, or any 
other comments, within 30 days of 
receiving the recommended decision. 
Objections must be served on all other 
parties. The recommended decision 
shall become final for the Secretary 30 
days after the Indian Tribe receives the 
ALJs recommended decision, unless a 
written statement of objections is filed 
with the Secretary during the 30-day 
period. If no party files a written 
statement of objections within 30 days, 

the recommended decision shall 
become final for the Secretary.

§ 137.434 If an Indian Tribe objects to the 
recommended decision, what will the 
Secretary do? 

(a) The Secretary has 45 days from the 
date it receives the final authorized 
submission in the appeal to modify, 
adopt, or reverse the recommended 
decision. The Secretary also may 
remand the case to the IBIA for further 
proceedings. If the Secretary does not 
modify or reverse the recommended 
decision or remand the case to the IBIA 
during that time, the recommended 
decision automatically becomes final. 

(b) When reviewing the recommended 
decision, the Secretary may consider 
and decide all issues properly raised by 
any party to the appeal, based on the 
record. 

(c) The decision of the Secretary must: 
(1) Be in writing; 
(2) Specify the findings of fact or 

conclusions of law that are modified or 
reversed; 

(3) Give reasons for the decision, 
based on the record; and 

(4) State that the decision is final for 
the Department.

§ 137.435 Will an appeal adversely affect 
the Indian Tribe’s rights in other compact, 
funding negotiations, or construction 
project agreement? 

No, a pending appeal will not 
adversely affect or prevent the 
negotiation or award of another 
compact, funding agreement, or 
construction project agreement.

§ 137.436 Will the decisions on appeal be 
available for the public to review? 

Yes, all final decisions must be 
published for the Department under this 
subpart. Decisions can be found on the 
Department’s website. 

Appeals of an Immediate Reassumption 
of a Self-Governance Program

§ 137.440 What happens in the case of an 
immediate reassumption under section 
507(a)(2)(C) of the Act [25 U.S.C. 458aaa–
6(a)(2)(C)]? 

(a) The Secretary may, upon written 
notification to the Self-Governance 
Tribe, immediately reassume operation 
of a program, service, function, or 
activity (or portion thereof) if:

(1) The Secretary makes a finding of 
imminent substantial and irreparable 
endangerment of the public health 
caused by an act or omission of the Self-
Governance Tribe; and 

(2) The endangerment arises out of a 
failure to carry out the compact or 
funding agreement. 

(b) When the Secretary advises a Self-
Governance Tribe that the Secretary 
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intends to take an action referred to in 
paragraph (a) of this section, the 
Secretary must also notify the Deputy 
Director of the Office of Hearings and 
Appeals, Department of the Interior, 
4015 Wilson Boulevard, Arlington, VA 
22203.

§ 137.441 Will there be a hearing? 
Yes, unless the Self-Governance Tribe 

waives its right to a hearing in writing. 
The Deputy Director of the Office of 
Hearings and Appeals must appoint an 
Administrative Law Judge to hold a 
hearing, 

(a) The hearing must be held within 
10 days of the date of the notice referred 
to in § 137.440 unless the Self-
Governance Tribe agrees to a later date. 

(b) If possible, the hearing will be 
held at the office of the Self-Governance 
Tribe. If the hearing is held more than 
50 miles from the office of the Self-
Governance Tribe, the Secretary must 
arrange to pay transportation costs and 
per diem for incidental expenses. This 
will allow for adequate representation of 
the Self-Governance Tribe.

§ 137.442 What happens after the hearing? 
(a) Within 30 days after the end of the 

hearing or any post-hearing briefing 
schedule established by the ALJ, the ALJ 
must send all parties a recommended 
decision by certified mail, return receipt 
requested. The recommended decision 
shall contain the ALJs findings of fact 
and conclusions of law on all the issues. 
The recommended decision must also 
state that the Self-Governance Tribe has 
the right to object to the recommended 
decision. 

(b) The recommended decision must 
contain the following statement:

Within 15 days of the receipt of this 
recommended decision, you may file an 
objection to the recommended decision with 
the Secretary under § 137.443. An appeal to 
the Secretary under 25 CFR 900.165(b) shall 
be filed at the following address: Department 
of Health and Human Services, 200 
Independence Ave. SW., Washington, DC 
20201. You shall serve copies of your notice 
of appeal on the official whose decision is 
being appealed. You shall certify to the 
Secretary that you have served this copy. If 
neither party files an objection to the 
recommended decision within 15 days, the 
recommended decision will become final.

§ 137.443 Is the recommended decision 
always final? 

No, any party to the appeal may file 
precise and specific written objections 
to the recommended decision, or any 
other comments, within 15 days of 
receiving the recommended decision. 
The objecting party must serve a copy 
of its objections on the other party. The 
recommended decision will become 
final 15 days after the Self-Governance 
Tribe receives the ALJs recommended 
decision, unless a written statement of 
objections is filed with the Secretary 
during the 15-day period. If no party 
files a written statement of objections 
within 15 days, the recommended 
decision will become final.

§ 137.444 If a Self-Governance Tribe 
objects to the recommended decision, what 
action will the Secretary take? 

(a) The Secretary has 15 days from the 
date the Secretary receives timely 
written objections to modify, adopt, or 

reverse the recommended decision. If 
the Secretary does not modify or reverse 
the recommended decision during that 
time, the recommended decision 
automatically becomes final. 

(b) When reviewing the recommended 
decision, the Secretary may consider 
and decide all issues properly raised by 
any party to the appeal, based on the 
record. 

(c) The decision of the Secretary must: 
(1) Be in writing; 
(2) Specify the findings of fact or 

conclusions of law that are modified or 
reversed; 

(3) Give reasons for the decision, 
based on the record; and 

(4) State that the decision is final for 
the Secretary.

§ 137.445 Will an immediate reassumption 
appeal adversely affect the Self-Governance 
Tribe’s rights in other self-governance 
negotiations? 

No, a pending appeal will not 
adversely affect or prevent the 
negotiation or award of another 
compact, funding agreement, or 
construction project agreement. 

Equal Access to Justice Act Fees

§ 137.450 Does the Equal Access to 
Justice Act (EAJA) apply to appeals under 
this subpart? 

Yes, EAJA claims against the 
Department will be heard pursuant to 25 
CFR 900.177.

[FR Doc. 02–12346 Filed 5–16–02; 8:45 am] 
BILLING CODE 4160–16–P
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 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
CERTIFIED MAIL RETURN RECEIPT #_____________ 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Notification of Funds Availability 
 
Dear __: 
 
This letter is to advise the tribe per Section 5(e) of P.L 93-638 and 25 CFR 900.120, published 
June 24, 1996, that the Indian Health Service (IHS) has allocated funds for the following project: 

Project Title: 

Project Number: 

Location: 

Scope: 

Amount: 

 
Attached is a copy of the approved PSD/POR/MOA for your information. [if applicable] 
 
Under the regulations cited herein you have the option to accomplish the work under a P.L. 93-
638 Subpart N, construction contract.  The Indian Health Service Project Team is available to 
meet with you or your representative(s) to provide additional information related to this project. 
 
If the tribe wishes to enter into a contract for this project, please submit a letter of intent signed 
by a person authorized to act on behalf of the Tribe. 
 
The IHS will proceed to accomplish the project as a “federal acquisition” if we do not receive a 
written response from you thirty (30) calendar days from the date of receipt of this notification.  
We will keep you appraised as the project proceeds to solicitation. 
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Please contact the Project Manager, insert name at (xxx) xxx-xxxx or insert name, Area Facilities 
Director, at (xxx) xxx-xxxx, if you have any questions or we may be of further assistance. 
 

 
 

Sincerely, 
 
 
 
___, Director 
Insert Area Area Indian Health Service 

 
Enclosure (PSD/POR/MOA, if available) 
 
cc: 
 



SAMPLE LETTER OF INTENT FOR USE BY TRIBES 

 
       Date 
 
 
Name, Director 
_____ Area Indian Health Service  
Address 
City, State Zip 
 
Dear _____________: 
 
This letter shall serve as the ____insert tribe name____letter of intent to enter into a P.L. 
93-638, Title V, Construction Project Agreement for insert description of what tribe 
intends to do e.g. phases of planning, design, and construction and description of project.  
 
The tribe may want to include the following paragraph if they are requesting IHS to 
manage and contract any phases of the project, if not delete this note and paragraph: 
We are requesting the Indian Health Service (IHS) to contract for the 
___________construction under a direct federal contract with the understanding that 
federal contract will incorporate a requirement for the construction contractor to comply 
with the Tribe Tribal Employment Rights Ordinance (TERO) and will incorporate the 
standard federal contract clauses which require Indian Preference in hiring and 
subcontracting. 
 
The tribe is requesting IHS to enter into a pre-agreement negotiation phase as set forth in 
section 105(m)(3) of the Act (25 U.S.C. 450(m)(3).  
 
The Tribe’s point of contact for proposal development is insert name, phone number and 
e-mail address.  
   
       Sincerely, 
 
 
 
       Name of Authorized Tribal Signatory 
       Title of Signer 
 
        
cc: 
IHS Area OEH&E Program Director 
 
 
 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Intent to Contract  
 
Dear __: 
 
This letter acknowledges receipt of your “letter of intent”, dated insert date to contract for insert 
project name pursuant to Title V of P.L. 93-638, under a “Subpart N” project Agreement. 
 
The Indian Heath Service designated official is: 
 
Name  
Area  
Address 
City, State Zip     
Phone:   
Fax:  
E-mail:  
 
The IHS suggests that a Pre-proposal meeting be scheduled for insert date, time and location.  
insert designated official name will contact you to schedule this meeting.  
 
We look forward in working with the insert name of tribe or tribal organization in the 
development of this important project.  Please contact the individuals listed above if we may be 
of further assistance. 
 

Sincerely, 
 
 
 
___, Director 
Insert Area Area Indian Health Service 

 
cc: 
 



 
 

IHS INTERNAL APPROVAL CHECKLIST 
T-V, P.L. 93-638 Construction Project Agreements 

 
1.  Project Identification: 
PROJECT NUMBER:                                           
AREA:  ___________________________                                  
PROJECT TITLE:                                                                                  ______                       
TYPE OF SERVICES:                                                   (e.g.  Planning, design, construction) 
IHS Designated Official  _______________________ 
Tribes Designated Official  _____________________ 
2.  Actions Completed: 

  Area notification of funds to Tribe  
  Notice of Intent by Tribe (not required if tribe submits initial proposal in lieu)  
  Area Director’s Acknowledgement Letter 
  All available information transmitted to the tribe within 30 days. 
  PJD, POR/PSD, or MOA (Not required if POR/PSD is part of project  scope or MOA.) 
  HHS-393 (Fund Certification) 
  Scope of Work, Specifications, Drawings     ______yes        Or part of scope 
  Applicable Land, Lease, or other issues as applicable complete.  
  Final Project Agreement proposal meets requirements of 137.332, review checklist 

attached.   
Proposal Approval:   

  Date proposal received:  _________________________. 
  Proposal Approval (w/in 30 Days):  _______________________. 
  Advance Payment(s) authorized 10 days from Award:   _________________________. 

  
 
 
  _________________________________         ______________________________ 
   IHS Technical Designated Official               Area Program Director 
 

 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Preproposal Conference 
 
Dear __: 
 
This is to confirm that the preproposal conference is scheduled for insert date and time at insert 
location. 
 
The intent of this pre-proposal conference is to provide the tribe with all available information 
and develop a proposed timetable for developing a mutually agreeable proposal and contract.  
 
We propose the following agenda: 
 

1. Introductions 
2. P.L. 93-638 Options: Title I, Construction Contract or Title V Project Agreements. 
3. Review of Program of Requirements(POR) or PSD or MOA, NEPA requirements, and 

all other available project information. 
4. Project Funding and Administrative Shares 
5. Review of Design documents  
6. Develop Time Table for development of mutually agreeable proposal/Contract  
 

Please advise whether there is any additional information that the tribe would like to have 
presented to them by IHS at the pre-proposal conference.  I may be reached by telephone at insert 
phone number. 
 

Sincerely, 
 
 
 
Name, Title  
Insert Area Area Indian Health Service 

 
cc: 
 



P.L. 93-638, Title V - Minimum Proposal Requirements 
 (137.326 & 137.280) 

 
 Project phase start and completion dates. (137.280) 

 
  Specific scope of  work defined. (137.280) 

 
 Defined standards. (137.280) 

 
 Identifies responsibilities of the Tribe. (137.280) 

 
 Identifies responsibilities of the Secretary/IHS. (137.280) 

 
 Addresses environmental considerations. (137.280, 137.292, 137.310, 137.329) 

 

 Resolution, attached or referenced. (137.292, 137.293, 137.329) 

• Designates Certifying Officer (137.292(a)(1), 137.329)  
• Accept Jurisdiction of Federal Court and limited waiver of sovereign immunity (137.310 

& 137.311) 
• Identification of the environmental review procedures adopted by Tribe. (137.329) 
• Assurance that no construction with environmental impact. (137.329) 

 
 Identifies owner, and operations and maintenance entity of proposed work.  

(137.280) 
 

 Budget.  (137.280, 137.335) 
 

 Statement of Fixed Price or Cost Reimbursement.  (137.336) 

   
 Payment process.  (137.280, 137.341) 

   
 Duration of the agreement.  (137.280) 

 
 Other items requested by the Tribe.  (137.326)  

 



Title V, PL 93-638 CONSTRUCTION PROJECT AGREEMENT 
FILE INDEX 

 
 
  

A. Pre-Proposal 
 

 In File  
Tab 

 
 
_ Other (Note 
File Location) 

 
DESCRIPTION 

 
1 

 
 

 
Area Notification of Funds to Tribe (105)(M)/137.325 

 
2 

 
 

 
PJD,  POR,  PSD,  MOA  
Program Justification Document, Program of Requirements, 
Project Summary Document OR MOA.  

 
3 

 
 

 
Tribal Notices If Applicable.  (137. 325 and 137.322 (b)) 

 
4 

 
 

 
Area Director Acknowledgment Letter   

 
5 

 
 

 
Transmittal of Information by Secretary   (137.322(b) 

___   a.  Plans 
___   b.  Specifications 
___   c.  Engineering Reports 
___   d. Gov’t Cost Estimates 
___   e.  Engineering Reports 
___   f.   P.L. 93-638, T.A. Guide 
___   g.  Other Information 

 
6 

 
 

 
Pre proposal Conference if applicable 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 
 
 
 
 

A PRE-PROPOSAL       A 



Title V, PL 93-638 CONSTRUCTION PROJECT AGREEMENT 
FILE INDEX 

 
 

  
B. PRE-NEGOTIATION PHASE (137.325) 

 
 File  

Tab 
 

 
_ Other  

 
DESCRIPTION 

 
1 

 
 

 
Technical Assistance, Joint Scoping Sessions 
Negotiations    (137.325(b))                       

 
2 

 
 

 
Tribe’s Draft Proposal(s) 

 
3 

 
 

 
IHS Proposal Evaluations 

 
4 

 
 

 
Secretarial Revisions to Plans, Designs,  
Cost Estimates, if applicable. 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

B  PRE- NEGOTIATION PHASE  B 



Title V, PL 93-638 CONSTRUCTION PROJECT AGREEMENT 
FILE INDEX 

 

 
  

C. FINAL PROPOSAL DOCUMENTS  
 

 File or 
 
Tab 

 
N/A 

 
DESCRIPTION 

 
1 

 
 

 
Approved Final Proposal & Attachments  
(137.326 & 137.280)  
 

Secretary Fund Certifications  
 

2 
 
 

 
Tribal Resolution of Tribes Benefiting from Project  

 
3 

 
 Proposal Approval Documents 

4  Alternative Dispute Resolution Documents, if 
applicable. 

5  Failure to Agree Documents, if applicable. 

6  Amendments to Project Agreements 
Secretary Fund Certifications 

   

   

  
 
 

 
 
 
 
 

 
C         FINAL PROPOSAL         C 

DOCUMENTS      
 



Title V, PL 93-638 CONSTRUCTION PROJECT AGREEMENT 
FILE INDEX 

 
 
  

D. POST APPROVAL DOCUMENTS 
 

 File  
Tab 
 

 
_ Other  

 
DESCRIPTION 

1 

 
 

 
Advance Payment Schedules 
Advance Payment Authorizations 
Electronic Funds Transfer Form  

2  Tribe Semi-Annual Expenditure Reports 

3  Tribe Semi-Annual Progress Reports 

4  Secretary Monitoring Reports 

5  Personal Property Inventories, if applicable. 

6  Submittals or other Reports 

   
 
 

 
 

 
 

 
 

 
 
 

 
 
 
 

 
 

 
 

D  POST APPROVAL DOCUMENTS  D 



Title V, PL 93-638 CONSTRUCTION PROJECT AGREEMENT 
FILE INDEX 

 

 
 
  

E. CORRESPONDENCE 
 

 File  
Tab 
 

 
_ Other  

 
DESCRIPTION 

 
 

 
  

 
 
  

 
 
  

   

   

   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

E       CORRESPONDENCE     E 



 
 

PROJECT TITLE 
PROJECT TITLE (CONTINUED) 

Project Location 
 
 
 
 
 

P.L. 93-638 , Title V  
Construction Project Agreement  

Between the  
Tribe and Indian Health Service 

Project No. ________________ (PIN) 
 
  

 



TITLE V CONSTRUCTION PROJECT AGREEMENT  
Project Title 

 
 

 

 
To complete this project, the Tribe and the ____ Area Indian Health Service (_AIHS) mutually 
agree to the terms and conditions contained in this Agreement. 
 
 
 
 
FOR THE TRIBE: 
 
RECOMMENDED BY:     
       Date   Name 
           Title 
           Tribal Program Name 
 
 
APPROVED BY:     
       Date   Name 
 Title  
 
 
 
FOR THE _____ AREA INDIAN HEALTH SERVICE: 
 
 
 
RECOMMENDED BY:     
 Date Name 
 Director, OEH&E 
 
 
APPROVED BY:     
 Date Name 
  Director 
 



TITLE V CONSTRUCTION PROJECT AGREEMENT  
Project Title 
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TITLE V CONSTRUCTION PROJECT AGREEMENT  
Project Title 

 
DATE OF DOCUMENT:  Insert date 

 
A. AUTHORITY 

 
This agreement, hereby denoted a Title V Construction Project Agreement (TVA) for 
insert purpose, is entered into by the Secretary of the United States Department of Health 
and Human Services, through his delegated representatives and the Tribe or Tribal 
Organization through its authorized representatives, pursuant to Title V of the Indian 
Self-Determination and Education Assistance Act (25 U.S.C. 450f et seq. and 458aaa et 
seq.), and the Self Governance federal regulations at 42 CFR Part 137, Subpart N.  

 
B. INTRODUCTION 
 

Throughout this TVA, the participating entities are referred to as follows: 
 

Edit as necessary 
Division of Environmental Health and Engineering = DEHE 
Indian Health Service = IHS 
___Area Indian Health Service   = _AIHS 

 
Title V of Public Law 93-638 calls for the full cooperation of the IHS to implement tribal 
self-governance by providing tribal programs, such as the Tribe, with the earliest 
opportunity to administer programs, services, functions and activities.  Section 509 of the 
Act provides the Tribe the opportunity to carry out construction projects under this Title 
if it elects to assume all Federal responsibilities under the National Environmental Policy 
Act, the National Historic Preservation Act, and related provisions of law that would 
apply if the Secretary were to undertake a construction project.   

 
For this construction project, the Tribe has elected to assume these responsibilities. 

 
Tribe Resolution number insert no., certified insert date, authorizes Tribe to enter into a 
Title V Section 509 construction project agreement where appropriate in the execution of 
Tribe facilities construction programs and is included in the appendix to this TVA. 

 
Citations within this document reference the Title V regulations of the Indian Self-
Determination Act, 42 CFR Part 137, dated October 1, 2002. 

 
C. TRIBE PROJECT RESPONSIBILITIES   

 
The Tribe will assume responsibility for completing this TVA, including day-to-day on-
site project management and administration, according to this Agreement.  However, the 
Tribe is not required to perform duties beyond the amount of funded activities.  In the 
event unforeseen project circumstances require significant changes to either the original 
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scope of work or funding, alternatives are available including but not limited to the 
following (42 CFR 137.350-.353): 
• Reallocate existing funding 
• Reduce or revise the scope in a manner not significant enough to require an 

amendment 
• Use savings from other projects 
• Request additional funds or appropriations 
• Use interest earnings 
• Seek funds from other sources  
• Redesign or re-scope project in a manner not significant enough to require an 

amendment 
 

During project activity, the Tribe shall provide the _AIHS with not less than semiannual 
construction project progress and financial reports.  Progress reports will contain 
information about accomplishments achieved during the reporting period and Tribe 
project issues or concerns.  Financial reports will contain information about funding 
expenditures during the reporting period and Tribe financial issues or concerns. 

 
Tribe agrees to provide the necessary documentation to satisfy the IHS capitalization 
reporting. 

 
D. _AIHS CONSTRUCTION PROJECT REVIEW 
 

The _AIHS shall have at least one opportunity to approve any project planning and 
design document produced by the scope of work of this Agreement (42 CFR 137.360). 

 
The _AIHS may conduct onsite project visits semiannually; however, it must provide 
reasonable advance written notice to the Tribe to assist in coordinating the visit.  The 
purpose of the visit is to review the progress under the TVA.  At the request of the Tribe, 
the _AIHS will provide the Tribe with a written site visit report (42 CFR 137.366). 

 
E. STANDARDS USED FOR ACCOMPLISHING PROJECTS 
 

The project will be developed in collaboration with the community wherein construction 
will occur.  The design will conform to applicable federal and state statutes, and 
construction approvals or operating permits will be obtained as necessary to ensure 
compliance of the completed project.  Projects shall be reviewed by experienced staff for 
compliance and quality assurance during development and shall be designed and/or 
overseen by an engineer licensed in the State of insert state in which project is to be 
completed. 
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The administration of the project, including the disposition of funds remaining following 
the scope of work completion, shall be in accordance with Title V of 25 USC 450et seq. 
and its implementing regulations, and list any other negotiated Tribe and DEHE 
operating guidelines. 

 
F. ENVIRONMENTAL CONSIDERATIONS 

 
Tribe Resolution insert number, certified dated insert date, states that when the Tribe 
enters into a TVA, the Tribe assumes all Federal responsibilities under the National 
Environmental Policy Act (NEPA), the National Historic Preservation Act (NHPA), and 
related provisions of law that would apply if the Secretary of the Department of Health 
and Human Services were to undertake the construction project.  Furthermore, when the 
Tribe enters into a TVA, insert title of tribal person delegated authority shall appoint a 
Tribe Environmental Certification Officer to represent the Tribe and assume the status of 
a responsible Federal official.  

 
The resolution acknowledges the jurisdiction of the federal district court for purposes of 
civil enforcement actions brought against the Tribe environmental certification officer in 
his or her official capacity for declaratory and injunctive relief that is substantially 
equivalent to an Administrative Procedures Act enforcement action against a federal 
agency.  

 
No action will be taken on the construction phase of the project that would have an 
adverse environmental impact or limit the choice of reasonable alternatives prior to 
making an environmental determination in accordance with the Tribe’s adopted 
procedures.  (42 CFR 137.329(d))  

 
Finally, the Memorandum to The Record from the Tribe, dated insert date, appoints the 
insert title as the Tribe Environmental Certification Officer. The letter further states that 
Tribe has adopted the IHS environmental review procedures.  This memorandum is 
included in the appendix to this Agreement.  

 
G. SCOPE OF PROJECT 
 

Insert a brief but descriptive narrative of the proposed scope and associated unit amounts. 
 Include only those subcategory items provided by funding source allocations (i.e., HPS, 
WSDS)  Delete subcategories that are not relevant.  Scope of work is defined as a 
description of the work to be accomplished under this agreement in detail sufficient 
enough to confirm that the project is consistent with the purpose for which IHS has 
allocated funds.  
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H. ADMINISTRATION OF FUNDS 
 

H.1. Payment Process (edit to include only one) 
 
 For SFC Projects: 
 

For payment purposes, this project is considered to be a single phase and is payable 
in a single, lump sum advance payment due to the Tribe within ten (10) days of the 
effective date of this Agreement. (42 CFR 137.341 (d)) 
 
For all other projects: 
 
The amount of advance payments shall include the funds necessary to perform the 
work identified in the advance payment period of one year.  List agreed schedule (42 
CFR 137.341 (d)) 

 
H.2. Project Funding 

 
This project is a lump sum fixed price or cost reimbursement agreement funded as 
follows: 

 
Contributor Fiscal Year Description Amount 
 
IHS                            $                
IHS                            $                
Other                         $                
 
TOTAL PROJECT FUNDING    $                
 
The Tribe acknowledges that the IHS will not provide additional funding for staffing 
and/or programs to operate the Tribe’s P.L. 93-638 health services compact with the 
IHS beyond the current level of funding identified in the Tribe’s P.L. 93-638 health 
services compact.  The Tribe continues to be eligible for any future program increases 
as provided by law. 
 

I. DURATION OF AGREEMENT AND PROJECT SCHEDULE 
 

This Agreement becomes effective upon signature by all parties and receipt of an advice 
of allowance confirming availability of project funding.  The Agreement ends one year 
following construction project completion. 

 
Project design activities are anticipated to begin insert month/year.  Project construction 
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completion is projected for insert month/year. 
 
J. OWNERSHIP AND OPERATIONS & MAINTENANCE (O&M) INFORMATION  

 
The __________ will assume ownership and responsibility of all operation and 
maintenance facilities constructed under this project.  

 
K. TRIBE AND SECRETARY DESIGNATED OFFICIALS 

 
The Tribe’s designated official for this TVA is: 

 
 Insert name 
 Title 
 Organization 
 Address 
 Phone and fax numbers 
 e-mail address 
 

The Secretary’s designated official for this TVA is: 
 
 Insert name 
 Title 
 Organization 
 Address 
 Phone and fax numbers 
 e-mail address 

 
 



 
 

 

APPENDIX 
 
 
Tribe Resolution insert no., certified insert date 
Memorandum to The Record, from Tribe, dated insert date 
List other items as mentioned in contract, e.g.,  
Project Data System Sheet if SFC 
PJD, POR, PSD or PJDQ if facilities 
 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
TO WHOM IT MAY CONCERN  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Access to Federal Sources of Supply 
 
Tribe or Tribal Organization contracts with the Department of Health And Human Services, 
Albuquerque Area Indian Health Service under an Indian Self-Determination Agreement for 
identify project. 
 
For purposes of section 201(a) of the Federal Property and Administrative Services Act of 1949 
(40 U.S.C. 481(a)) (relating to Federal sources of supply, including lodging providers, airlines 
and other transportation providers), a tribal organization carrying out a contract, grant, or 
cooperative agreement under this Act shall be deemed an executive agency when carrying out 
such contract, grants, or agreement and shall be eligible to have access to such sources of supply 
on the same basis as employees of an executive agency have such access. 
 
Various discount travel rates are available to eligible Government Contractors only at the option of 
the vendor under contract and/or agreement with the General Services Administration or 
Department of Defense.  The federal travel directory identifies those vendors which have agreed to 
extend contract air/rail fares and reduced room and car rental rates to Government Contractors.  
Detailed information and procedures should be obtained directly from the Federal Contracting 
Agency. 
 
Questions or problems gaining access to Federal sources of supply may be directed to the 
undersigned at insert telephone number. 

 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Fleet Manager 
Area Fleet Management Center 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Request for Vehicle Lease 
 
Dear __: 
 
A request to lease a vehicle has been received from the Tribe or Tribal Organization.  This Tribe 
contracts with Indian Health Service for insert project title and contract number.  The vehicle 
requested is 
 
 1.  Vehicle size:  Passenger van 
 2.  Passenger capacity: Eight (8) 
 3.  Date required:  Immediately 
 4.  Estimated monthly mileage:  1,200 
 5.  BOAC # insert 
 
The contractor has been authorized to obtain a GSA vehicle.  A copy of the authorizing letter is 
enclosed for your information and records. 
 
The contact person at the Tribe is insert name, title and phone number.  Should you have any 
questions, I may be reached at insert phone number. 
 

Sincerely, 
 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 

 
Enclosure  
 
cc: 
Project Officer 
 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
Name, Title 
Tribe or Tribal Organization 
Address  
City, ST Zip  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Authorization to obtain GSA Vehicle 
 
Dear __: 
 
This letter serves as your authorization to obtain a GSA motor vehicle and related services for use in 
performance by the referenced contract.  This authorization is made in accordance with P.L. 93-638 and 41 
CFR 101-38.3 and is subject to the following: 
 
  1. The vehicle is to be used for official purposes only and does not include transportation of an 

employee between domicile and place of employment. 
 
  2. Establish and enforce penalties for employees who use or authorize the use of such vehicles for other 

than official purposes. 
 
  3. Daily mileage logs shall be kept. 
 
  4. This authorization is for the current and follow-on contracts. 
 
  5. Tribe or tribal organization’s BOAC number is to be utilized for billing purposes 
 
  6. Proper insurance coverage for the vehicle must be obtained. 
 
A copy of 5 CFR, Subpart A - Motor Vehicle Operators, is enclosed for your use and reference. 
 

Sincerely, 
 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 

Enclosure 
 
cc: 
Area Facilities Program 
Contracting Officer 
Project Officer 



  
 DEPARTMENT OF HEALTH & HUMAN SERVICES Indian Health Service 
 
   ___ Area Indian Health Service 
   Address  
   City, State Zip  

 

    Date 
 
TO WHOM IT MAY CONCERN  
 
Subject: Project Name – Project Location - Project No. (PIN) 

Official Travel of Government Contractor Employees 
 
Insert names of employees are employees of the Tribe or Tribal Organization performing work 
under contract insert number awarded by the Department Of Health And Human Services, Insert 
Area Area Indian Health Service.  The term of contract insert number is insert period of 
performance. 
 
For purposes of section 201(a) of the Federal Property and Administrative Services Act of 1949 
(40 U.S.C. 481(a)) (relating to Federal sources of supply, including lodging providers, airlines 
and other transportation providers), a tribal organization carrying out a contract, grant, or 
cooperative agreement under this Act shall be deemed an executive agency when carrying out 
such contract, grants, or agreement and the employees of the tribal organization shall be eligible 
to have access to such sources of supply on the same basis as employees of an executive agency 
have such access. 
 
Various discount travel rates are available to eligible Government Contractors only at the option of 
the vendor under contract and/or agreement with the General Services Administration or 
Department of Defense.  The federal travel directory identifies those vendors which have agreed to 
extend contract air/rail fares and reduced room and car rental rates to Government Contractors.  
Detailed information and procedures should be obtained directly from the Federal Contracting 
Agency. 
 
The employees named above, while employed under the noted contract, are eligible and authorized 
to use available discount rates in accordance with your contract and/or agreement with the Federal 
Government. 
 
Questions or problems gaining access to Government travel rates may be directed to the 
undersigned at insert telephone number. 

 
 
 
___, Chief 
Contract Administration Branch 
Insert Area Area Indian Health Service 
 

cc: 
Project Officer 



     ________________________________________________________________ 
 
 
      FEDERAL ACQUISITION REGULATION (FAR) 
 
      HEALTH AND HUMAN SERVICES REGULATION (HHSAR) 
 
 
      For incorporation into agreements and subcontracts between the Tribe 
      And other entities performing work on a contract 
     ________________________________________________________________ 
 



 
Title Text Purpose 

 
 
Withholding of 
Contract Payments 
 
(HHSAR 352.232-9) 

 
Notwithstanding any other payment provisions of this contract, failure of the Contractor to submit 
required reports when due or failure to perform or deliver required work, supplies, or services, will result 
in the withholding of payments under this contract unless such failure arises out of causes beyond the 
control, and without the fault or negligence of the Contractor as defined by the clause entitled "Excusable 
Delays" or "Default", as applicable. The government shall promptly notify the Contractor of its intention 
to withhold payment of any invoice or voucher submitted. 
 

 
The payments clause only provides 
for retention of a portion of each 
payment for unsatisfactory 
performance.  This clause provides 
additional leverage by providing 
for withholding of the entire 
payment until the performance 
defect is corrected. Allows the 
owner to withhold contract 
payments in the event the 
contractor fails to perform in 
accordance with contract 
requirements. 

 
Pricing of 
Adjustments 
 
(HHSAR 352.270-4) 

 
When costs are a factor in determination of a contract price adjustment pursuant to the "Changes" clause 
or any provision of this contract, such costs shall be determined in accordance with the applicable cost 
principles and procedures set forth below: 
 
Principles      Types of Organizations 
 
(a) Subpart 31.2 of the Federal Acquisition Regulation. Commercial 
(b) Subpart 31.3 of the Federal Acquisition Regulation Educational 
(c) Subpart 31.6 of the Federal, Acquisition Regulation State, local, and federally recognized 
       Indian tribal governments. 
(d) 45 CFR Part 74 Appendix E     Hospitals (performing research and  
       development contracts only.) 
(e) Subpart 31.7 of the Federal Acquisition Regulation. Other nonprofit institutions 
 

 
Establishes structure under which 
changes will be negotiated at the 
time the contract is awarded.  Both 
parties are aware of the allowable 
costs in advance, and can focus on 
negotiation of the change. 

 
Protecting the 
Government's 
Interest When 
Subcontracting with 
Contractors 
Debarred, 
Suspended, or 
Proposed for 
Debarment 
 
(52.209-6) 

 
(a) The government suspends or debars Contractors to protect the government's interests. The Contractor 

shall not enter into any subcontract in excess of $25,000 with a Contractor that is debarred, 
suspended, or proposed for debarment unless there is a compelling reason to do so.  

(b) The Contractor shall require each proposed first-tier subcontractor, whose subcontract will exceed 
$25,000, to disclose to the Contractor, in writing, whether as of the time of award of the subcontract, 
the subcontractor, or its principals, is or is not debarred, suspended, or proposed for debarment by the 
Federal government.  

(c) A corporate officer or a designee of the Contractor shall notify the Contracting Officer, in writing, 
before entering into a subcontract with a party that is debarred, suspended, or proposed for debarment 
(see FAR 9.404 for information on the List of Parties Excluded from Federal Procurement and 
Nonprocurement Programs). The notice must include the following:  

(1) The name of the subcontractor.  

 
Prohibits prime contractors from 
entering into subcontracts with 
entities that have been suspended 
or debarred from doing business 
with the Government (exceptions 
may be allowed if requested).  This 
protects the owner’s interest by 
helping to assure the 
subcontractors are responsible 
organizations likely to successfully 
complete the required work.  
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Title Text Purpose 

 
(2) The Contractor's knowledge of the reasons for the subcontractor being on the List of Parties Excluded 

from Federal Procurement and Nonprocurement Programs.  
(3) The compelling reason(s) for doing business with the subcontractor notwithstanding its inclusion on 

the List of Parties Excluded From Federal Procurement and Nonprocurement Programs.  
(4) The systems and procedures the Contractor has established to ensure that it is fully protecting the 
government's interests when dealing with such subcontractor in view of the specific basis for the party's 
debarment, suspension, or proposed debarment. 
 

 
Commencement, 
Prosecution, & 
Completion of Work 
 
(52.211-10) 

 
The Contractor shall be required to (a) commence work under this contract within _________ 
[Contracting Officer insert number] calendar days after the date the Contractor receives the notice to 
proceed, (b) prosecute the work diligently, and (c) complete the entire work ready for use not later than 
______________.* The time stated for completion shall include final cleanup of the premises.  
 The Contracting Officer shall specify either a number of days after the date the Contractor receives 
the notice to proceed, or a calendar date.  
Alternate I (Apr 1984). If the completion date is expressed as a specific calendar date, computed on the 
basis of the Contractor receiving the notice to proceed by a certain day, add the following paragraph to the 
basic clause:  
 The completion date is based on the assumption that the successful offeror will receive the notice 
to proceed by_______________[Contracting Officer insert date].  The completion date will be extended 
by the number of calendar days after the above date that the Contractor receives the notice to proceed, 
except to the extent that the delay in issuance of the notice to proceed results from the failure of the 
Contractor to execute the contract and give the required performance and payment bonds within the time 
specified in the offer. 
 

 
Clearly establishes a timeframe for 
start and completion of all work 
required under a contract.  Helps to 
avoid future misunderstandings. 

 
Liquidated Damages 
- Construction 
 
(52.211-12) 

 
(a) If the Contractor fails to complete the work within the time specified in the contract, the Contractor 
shall pay liquidated damages to the government in the amount of ____________ [Contracting Officer 
insert amount] for each calendar day of delay until the work is completed or accepted.  
(b) If the government terminates the Contractor's right to proceed, liquidated damages will continue to 
accrue until the work is completed. These liquidated damages are in addition to excess costs of repurchase 
under the Termination clause. 
 

 
Liquidated damages are an agreed 
or stipulated substitute for actual 
damages. If there is a delay, the 
owner need only prove that the 
delay is the contractor’s fault.  
Without liquidated damages, the 
owner would also have to prove 
the nature and amount of actual 
damages, which is difficult to do.. 

 
Time Extensions 
 
(52.211-13) 

 
Time extensions for contract changes will depend upon the extent, if any, by which the changes cause 
delay in the completion of the various elements of construction. The change order granting the time 
extension may provide that the contract completion date will be extended only for those specific elements 
related to the changed work and that the remaining contract completion dates for all other portions of the 
work will not be altered.  The change order also may provide an equitable readjustment of liquidated 
damages under the new completion schedule. 

 
Used with liquidated damages 
clause.  Establishes understanding 
regarding when and what elements 
will be considered in extending the 
amount of time for completion.  If 
the contract work is phased or 
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 otherwise specifies different 

completion dates for various parts 
of the work, this clause is 
necessary to augment the owner’s 
authority provided under the 
changes clause to adjust the 
delivery schedule and liquidated 
damages. 

 
Variation in 
Estimated Quantity 
 
(52.211-18) 
 

 
 If the quantity of a unit-priced item in this contract is an estimated quantity and the actual 
quantity of the unit-priced item varies more than 15* percent above or below the estimated quantity, an 
equitable adjustment in the contract price shall be made upon demand of either party. The equitable 
adjustment shall be based upon any increase or decrease in costs due solely to the variation above 115* 
percent or below 85* percent of the estimated quantity. If the quantity variation is such as to cause an 
increase in the time necessary for completion, the Contractor may request, in writing, an extension of 
time, to be received by the Contracting Officer within 10 days from the beginning of the delay, or within 
such further period as may be granted by the Contracting Officer before the date of final settlement of the 
contract. Upon the receipt of a written request for an extension, the Contracting Officer shall ascertain the 
facts and make an adjustment for extending the completion date as, in the judgement of the Contracting 
Officer, is justified.  (*percentages may be adjusted) 
 

 
Allows the contractor to more 
accurately price fixed unit price 
elements under a contract.  The 
risk associated with quantity 
changes is allocated between the 
parties.  The owner avoids paying 
a large contingency due to 
unlimited unknown quantities. 

 
Davis-Bacon Act 
 
(52.222-6) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) All laborers and mechanics employed or working upon the site of the work will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or rebate on any 
account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3), the full amount of wages and bona fide fringe benefits (or cash 
equivalents thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any 
contractual relationship which may be alleged to exist between the Contractor and such laborers and 
mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such 
laborers or mechanics, subject to the provisions of paragraph (d) of this clause; also, regular contributions 
made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, 
funds, or programs which cover the particular weekly period, are deemed to be constructively made or 
incurred during such period. Such laborers and mechanics shall be paid not less than the appropriate wage 
rate and fringe benefits in the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in the clause entitled Apprentices and Trainees. Laborers or 
mechanics performing work in more than one classification may be compensated at the rate specified for 
each classification for the time actually worked therein; provided, That the employer's payroll records 
accurately set forth the time spent in each classification in which work is performed. The wage 
determination (including any additional classifications and wage rates conformed under paragraph (b) of 
this clause) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor and its 

 
Provides an administrative 
procedure to comply with legal 
requirements.
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Davis-Bacon Act 
 
(52.222-6) 
 
(cont’d) 
 

subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by 
the workers.  
(b)(1) The Contracting Officer shall require that any class of laborers or mechanics which is not listed in 
the wage determination and which is to be employed under the contract shall be classified in conformance 
with the wage determination. The Contracting Officer shall approve an additional classification and wage 
rate and fringe benefits therefor only when all the following criteria have been met:  
(i) The work to be performed by the classification requested is not performed by a classification in the 

wage determination.  
(ii) The classification is utilized in the area by the construction industry.  
(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to 

the wage rates contained in the wage determination.  
(2) If the Contractor and the laborers and mechanics to be employed in the classification (if known), or 
their representatives, and the Contracting Officer agree on the classification and wage rate (including the 
amount designated for fringe benefits, where appropriate), a report of the action taken shall be sent by the 
Contracting Officer to the Administrator of the:  Wage and Hour Division 
 Employment Standards Administration 
 U.S. Department of Labor 
 Washington, DC 20210  
 The Administrator or an authorized representative will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the Contracting Officer or will 
notify the Contracting Officer within the 30-day period that additional time is necessary.  
(3) In the event the Contractor, the laborers or mechanics to be employed in the classification, or their 
representatives, and the Contracting Officer do not agree on the proposed classification and wage rate 
(including the amount designated for fringe benefits, where appropriate), the Contracting Officer shall 
refer the questions, including the views of all interested parties and the recommendation of the 
Contracting Officer, to the Administrator of the Wage and Hour Division for determination. The 
Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so 
advise the Contracting Officer or will notify the Contracting Officer within the 30-day period that 
additional time is necessary.  
(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to paragraphs (b)(2) 
and (b)(3) of this clause shall be paid to all workers performing work in the classification under this 
contract from the first day on which work is performed in the classification.  
(c) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics 
includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall either pay the 
benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof.  
(d) If the Contractor does not make payments to a trustee or other third person, the Contractor may 
consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated 
in providing bona fide fringe benefits under a plan or program; provided, That the Secretary of Labor has 
found, upon the written request of the Contractor, that the applicable standards of the Davis-Bacon Act 
have been met. The Secretary of Labor may require the Contractor to set aside in a separate account assets 
for the meeting of obligations under the plan or program. 
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Withholding of 
Funds 
 
(52.222-7) 

 The Contracting Officer shall, upon his or her own action or upon written request of an 
authorized representative of the Department of Labor, withhold or cause to be withheld from the 
Contractor under this contract or any other Federal contract with the same Prime Contractor, or any other 
federally assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the 
same Prime Contractor, so much of the accrued payments or advances as may be considered necessary to 
pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the Contractor or 
any subcontractor the full amount of wages required by the contract. In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the 
work, all or part of the wages required by the contract, the Contracting Officer may, after written notice to 
the Contractor, take such action as may be necessary to cause the suspension of any further payment, 
advance, or guarantee of funds until such violations have ceased. 

Allows the owner to withhold 
contract payments when the 
contractor fails to pay them 
according to the governing wage 
determination. 

 
Payrolls &  
Basic Records 
 
(52.222-8) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the course of 

the work and preserved for a period of 3 years thereafter for all laborers and mechanics working at 
the site of the work. Such records shall contain the name, address, and social security number of each 
such worker, his or her correct classification, hourly rates of wages paid (including rates of 
contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made, and actual wages paid. Whenever the Secretary of Labor has found, under 
paragraph (d) of the clause entitled Davis-Bacon Act, that the wages of any laborer or mechanic 
include the amount of any costs reasonably anticipated in providing benefits under a plan or program 
described in section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall maintain records which 
show that the commitment to provide such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the costs anticipated or the actual cost 
incurred in providing such benefits. Contractors employing apprentices or trainees under approved 
programs shall maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and the ratios and 
wage rates prescribed in the applicable programs.  

(b)(1) The Contractor shall submit weekly for each week in which any contract work is performed a copy 
of all payrolls to the Contracting Officer. The payrolls submitted shall set out accurately and 
completely all of the information required to be maintained under paragraph (a) of this clause. This 
information may be submitted in any form desired. Optional Form WH-347 (Federal Stock Number 
029-005-00014-1) is available for this purpose and may be purchased from the: 

  Superintendent of Documents 
 U.S. government Printing Office  
 Washington, DC 20402  

The Prime Contractor is responsible for the submission of copies of payrolls by all subcontractors.  
(2) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 

Contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify-  

(i) That the payroll for the payroll period contains the information required to be maintained under 

 
Establishes the requirements for 
record submission and retention as 
required by statute.  This clause 
ensures that the owner has covered 
all requirements with the 
contractor. 
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Payrolls &  
Basic Records 
 
(52.222-8) 
 
(cont’d) 

paragraph (a) of this clause and that such information is correct and complete;  
(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the 

contract during the payroll period has been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set forth in the Regulations, 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe 
benefits or cash equivalents for the classification of work performed, as specified in the applicable 
wage determination incorporated into the contract. (3) The weekly submission of a properly executed 
certification set forth on the reverse side of Optional Form WH347 shall satisfy the requirement for 
submission of the "Statement of Compliance" required by paragraph (b)(2) of this clause.  

(4) The falsification of any of the certifications in this clause may subject the Contractor or subcontractor 
to civil or criminal prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the 
United States Code.  

(c) The Contractor or subcontractor shall make the records required under paragraph (a) of this clause 
available for inspection, copying, or transcription by the Contracting Officer or authorized representatives 
of the Contracting Officer or the Department of Labor. The Contractor or subcontractor shall permit the 
Contracting Officer or representatives of the Contracting Officer or the Department of Labor to interview 
employees during working hours on the job. If the Contractor or subcontractor fails to submit required 
records or to make them available, the Contracting Officer may, after written notice to the Contractor, 
take such action as may be necessary to cause the suspension of any further payment. Furthermore, failure 
to submit the required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12. 

 
Apprentices & 
Trainees 
 
(52.222-9) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work 

they performed when they are employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, Employment and Training 
Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship Agency 
recognized by the Bureau, or if a person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship program, who is not individually registered in 
the program, but who has been certified by the Bureau of Apprenticeship and Training or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an 
apprentice. The allow- able ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the Contractor as to the entire work force 
under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not 
registered or otherwise employed as stated in this paragraph, shall be paid not less than the applicable 
wage determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program shall be 
paid not less than the applicable wage rate on the wage determination for the work actually 
performed. Where a Contractor is performing construction on a project in a locality other than that in 
which its program is registered, the ratios and wage rates (expressed in percentages of the 
journeyman's hourly rate) specified in the Contractor's or subcontractor's registered program shall be 
observed. Every apprentice must be paid at not less than the rate specified in the registered program 

 
Establishes the rules under which a 
contractor may pay less than the 
prevailing wage.  Provides an 
administrative procedure to 
comply with legal requirements. 
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Apprentices & 
Trainees 
 
(52.222-9) 
 
(cont’d) 

for the apprentice's level of progress, expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Apprentices shall be paid fringe benefits in 
accordance with the provisions of the apprenticeship program. If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage 
determination for the applicable classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with 
that determination. In the event the Bureau of Apprenticeship and Training, or a State Apprenticeship 
Agency recognized by the Bureau, withdraws approval of an apprenticeship program, the Contractor 
will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved.  

(b) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the 
predetermined rate for the work performed unless they are employed pursuant to and individually 
registered in a program which has received prior approval, evidenced by formal certification by the 
U.S. Department of Labor, Employment and Training Administration. The ratio of trainees to 
journeymen on the job site shall not be greater than permitted under the plan approved by the 
Employment and Training Administration. Every trainee must be paid at not less than the rate 
specified in the approved program for the trainee's level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe 
benefits in accordance with the provisions of the trainee program. If the trainee program does not 
mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed in the wage 
determination unless the Administrator of the Wage and Hour Division determines that there is an 
apprenticeship program associated with the corresponding journeyman wage rate in the wage 
determination which provides for less than full fringe benefits for apprentices. Any employee listed 
on the payroll at a trainee rate who is not registered and participating in a training plan approved by 
the Employment and Training Administration shall be paid not less than the applicable wage rate in 
the wage determination for the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted under the registered program shall be 
paid not less than the applicable wage rate in the wage determination for the work actually 
performed. In the event the Employment and Training Administration withdraws approval of a 
training program, the Contractor will no longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an acceptable program is approved.  

(c) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under this 
clause shall be in conformity with the equal employment opportunity requirements of Executive Order 
11246, as amended, and 29 CFR part 30. 
 

 
Compliance with 
Copeland Act 
Requirements 
(52.222-10) 

 
The Contractor shall comply with the requirements of 29 CFR part 3, which are hereby incorporated by 
reference in this contract. 

 
Details obligation of contractors 
and subcontractors relative to the 
weekly submission of statements 
regarding the wages paid on work 
covered thereby; sets forth the 
circumstances and procedures 
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governing the making of payroll 
deductions from the wages of those 
employed on such work; and 
delineates the methods of payment 
permissible on such work. 
 

 
Subcontracts (Labor 
Standards) 
 
(52.222-11) 
 
 

 
(a) The Contractor or subcontractor shall insert in any subcontracts the clauses entitled Davis-Bacon Act, 
Contract Work Hours and Safety Standards Act-Overtime Compensation, Apprentices and Trainees, 
Payrolls and Basic Records, Compliance with Copeland Act Requirements, Withholding of Funds, 
Subcontracts (Labor Standards), Contract Termination-Debarment, Disputes Concerning Labor 
Standards, Compliance with Davis-Bacon and Related Act Regulations, and Certification of Eligibility, 
and such other clauses as the Contracting Officer may, by appropriate instructions, require, and also a 
clause requiring subcontractors to include these clauses in any lower tier subcontracts. The Prime 
Contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor with all 
the contract clauses cited in this paragraph.  
(b)(1) Within 14 days after award of the contract, the Contractor shall deliver to the Contracting Officer a 
completed Statement and Acknowledgment Form (SF 1413) for each subcontract, including the 
subcontractor's signed and dated acknowledgment that the clauses set forth in paragraph (a) of this clause 
have been included in the subcontract.  
(2) Within 14 days after the award of any subsequently awarded subcontract the Contractor shall deliver 
to the Contracting Officer an updated completed SF 1413 for such additional subcontract. 
 

 
Requires contractors to include 
these clauses in subcontracts, 
again, allowing the owner to 
enforce labor statutes. 
 
Also establishes the requirement 
for identification of subcontractors. 

 
Contract 
Termination - 
Debarment 
 
(52.222-12) 
 

 
A breach of the contract clauses entitled Davis-Bacon Act, Contract Work Hours and Safety Standards 
Act-Overtime Compensation, Apprentices and Trainees, Payrolls and Basic Records, Compliance with 
Copeland Act Requirements, Subcontracts (Labor Standards), Compliance with Davis-Bacon and Related 
Act Regulations, or Certification of Eligibility may be grounds for termination of the contract, and for 
debarment as a Contractor and subcontractor as provided in 29 CFR 5.12. 
 

 
Allows the owner to terminate a 
contract if the contractor does not 
comply with labor statutes; avoids 
an argument over whether failure 
to comply with the labor clauses is 
a material breach that justifies a 
default termination.  

 
Compliance with 
Davis-Bacon & 
Related Act 
Regulations 
(52.222-13) 

 
All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are hereby incorporated by reference in this contract. 

 
This clause ensures that the owner 
has covered all labor statute 
requirements with the contractor. 
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Disputes Concerning 
Labor Standards 
 
(52.222-14) 

The United States Department of Labor has set forth in 29 CFR parts 5, 6, and 7 procedures for resolving 
disputes concerning labor standards requirements. Such disputes shall be resolved in accordance with 
those procedures and not the Disputes clause of this contract. Disputes within the meaning of this clause 
include disputes between the Contractor (or any of its subcontractors) and the contracting agency, the 
U.S. Department of Labor, or the employees or their representatives. 
 

Establishes the procedures for 
resolving labor disputes to 
minimize use of administrative or 
legal resources. 

 
Certification of 
Eligibility 
 
(52.222-15) 

 
(a) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any person or 
firm who has an interest in the Contractor's firm is a person or firm ineligible to be awarded government 
contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  
(b) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  
(c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. 
 

 
Ensures that the contractor has not 
violated labor statutes in the past 
and will not subcontract with firms 
who have violated labor statutes in 
the past. 

Bid Guarantee 
 
(52.228-1) 
 
 
 
 
 
 

 
(a) Failure to furnish a bid guarantee in the proper form and amount, by the time set for opening of bids, 
may be cause for rejection of the bid.  
(b) The bidder shall furnish a bid guarantee in the form of a firm commitment, e.g., bid bond supported by 
good and sufficient surety or sureties acceptable to the government, postal money order, certified check, 
cashier's check, irrevocable letter of credit, or, under Treasury Department regulations, certain bonds or 
notes of the United States. The Contracting Officer will return bid guarantees, other than bid bonds-  
(1) To unsuccessful bidders as soon as practicable after the opening of bids; and  
(2) To the successful bidder upon execution of contractual documents and bonds (including any necessary 

coinsurance or reinsurance agreements), as required by the bid as accepted.  
(c) The amount of the bid guarantee shall be ______ percent of the bid price or $________, whichever is 
less.  
(d) If the successful bidder, upon acceptance of its bid by the government within the period specified for 
acceptance, fails to execute all contractual documents or furnish executed bond(s) within 10 days after 
receipt of the forms by the bidder, the Contracting Officer may terminate the contract for default.  
(e) In the event the contract is terminated for default, the bidder is liable for any cost of acquiring the 
work that exceeds the amount of its bid, and the bid guarantee is available to offset the difference. 

 
Protects the owner by requiring 
bidders to submit a bid guarantee.  
This allows the owner to collect 
the difference between the low 
bidder and the second low in the 
event the low bidder refuses to 
honor its bid. 

 
Insurance-Work on a 
Government 
Installation 
 
(52.228-5) 

 
(a) The Contractor shall, at its own expense, provide and maintain during the entire performance of this 
contract, at least the kinds and minimum amounts of insurance required in the Schedule or elsewhere in 
the contract.  
(b) Before commencing work under this contract, the Contractor shall notify the Contracting Officer in 
writing that the required insurance has been obtained. The policies evidencing required insurance shall 
contain an endorsement to the effect that any cancellation or any material change adversely affecting the 
government's interest shall not be effective-  
(1) For such period as the laws of the State in which this contract is to be performed prescribe; or  
(2) Until 30 days after the insurer or the Contractor gives written notice to the Contracting Officer, 

whichever period is longer.  

 
Protects the owner’s interests by 
requiring the contractor and all 
subcontractors to maintain 
insurance.  Government policy is 
to require certain types of 
insurance (workers comp, general 
liability, and automobile) in fixed 
price contracts on Government 
property.  It reduces exposure in a 
situation where the Government is 
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(c) The Contractor shall insert the substance of this clause, including this paragraph (c), in subcontracts 
under this contract that require work on a government installation and shall require subcontractors to 
provide and maintain the insurance required in the Schedule or elsewhere in the contract. The Contractor 
shall maintain a copy of all subcontractors' proofs of required insurance, and shall make copies available 
to the Contracting Officer upon request. 
 

joined to a claim by a third party 
against the contractor on the basis 
that the event happened on 
Government property. 

 
Prospective 
Subcontractor 
Requests for Bonds 
 
(52.228-12) 

 
In accordance with Section 806(a)(3) of Pub. L. 102-190, as amended by Sections 2091 and 8105 of Pub. 
L. 103-355, upon the request of a prospective subcontractor or supplier offering to furnish labor or 
material for the performance of this contract for which a payment bond has been furnished to the 
government pursuant to the Miller Act, the Contractor shall promptly provide a copy of such payment 
bond to the requester. 
 

 
Allows the owner to require the 
contractor to provide copies of 
bonds to subs.  (The owner 
otherwise has no privity-helps 
protect the interest of subs 
increasing their willingness to 
work on the project.) 

 
Alternative Payment 
Protections 
 
(52.228-13) 
 
 
 
 
 

 
(a) The Contractor shall submit one of the following payment protections: 

_______________________________________________ 
_______________________________________________ 
_______________________________________________  

(b) The amount of the payment protection shall be 100 percent of the contract price.  
(c) The submission of the payment protection is required within _________ days of contract award.  
(d) The payment protection shall provide protection for the full contract performance period plus a one-

year period.  
(e) Except for escrow agreements and payment bonds, which provide their own protection procedures, 

the Contracting Officer is authorized to access funds under the payment protection when it has been 
alleged in writing by a supplier of labor or material that a nonpayment has occurred, and to withhold 
such funds pending resolution by administrative or judicial proceedings or mutual agreement of the 
parties.  

(f) When a tripartite escrow agreement is used, the Contractor shall utilize only suppliers of labor and 
material that signed the escrow agreement.  

 

 
For smaller projects the owner may 
want to offer alternatives to Miller 
Act Bonds.  By accepting 
alternative forms of payment 
protection, the owner may generate 
interest from more contractors. 

 
Irrevocable Letter of 
Credit 
 
(52.228-14) 
 
 
 
 
 
 

 
(a) "Irrevocable letter of credit" (ILC), as used in this clause, means a written commitment by a federally 

insured financial institution to pay all or part of a stated amount of money, until the expiration date of 
the letter, upon presentation by the Government (the beneficiary) of a written demand therefor. 
Neither the financial institution nor the offeror/Contractor can revoke or condition the letter of credit.  

(b) If the offeror intends to use an ILC in lieu of a bid bond, or to secure other types of bonds such as 
performance and payment bonds, the letter of credit and letter of confirmation formats in paragraphs 
(e) and (f) of this clause shall be used.  

(c) The letter of credit shall be irrevocable, shall require presentation of no document other than a written 
demand and the ILC (including confirming letter, if any), shall be issued/confirmed by an acceptable 
federally insured financial institution as provided in paragraph (d) of this clause, and-  

 
Sets forth the requirements for an 
irrevocable letter of credit to help 
ensure that the interests of the 
owner are protected when this 
instrument is used as a form of 
payment protection (in lieu of a 
payment bond). 
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Irrevocable Letter of 
Credit 
 
(52.228-14) 
 
(cont’d) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(1) If used as a bid guarantee, the ILC shall expire no earlier than 60 days after the close of the 
bid acceptance period;  

(2) If used as an alternative to corporate or individual sureties as security for a performance or 
payment bond, the offeror/Contractor may submit an ILC with an initial expiration date 
estimated to cover the entire period for which financial security is required or may submit an 
ILC with an initial expiration date that is a minimum period of one year from the date of 
issuance. The ILC shall provide that, unless the issuer provides the beneficiary written notice 
of non-renewal at least 60 days in advance of the current expiration date, the ILC is 
automatically extended without amendment for one year from the expiration date, or any 
future expiration date, until the period of required coverage is completed and the Contracting 
Officer provides the financial institution with a written statement waiving the right to 
payment. The period of required coverage shall be:  

(i) For contracts subject to the Miller Act, the later of-  
(A) One year following the expected date of final payment;  
 
(B) For performance bonds only, until completion of any warranty period; or  
(C) For payment bonds only, until resolution of all claims filed against the 

payment bond during the one-year period following final payment.  
(ii) For contracts not subject to the Miller Act, the later of-  

(A) 90 days following final payment; or  
(B) For performance bonds only, until completion of any warranty period.  

 
(d) Only federally insured financial institutions rated investment grade or higher shall issue or confirm 

the ILC. The offeror/Contractor shall provide the Contracting Officer a credit rating that indicates the 
financial institution has the required rating(s) as of the date of issuance of the ILC. Unless the 
financial institution issuing the ILC had letter of credit business of at least $25 million in the past 
year, ILCs over $5 million must be confirmed by another acceptable financial institution that had 
letter of credit business of at least $25 million in the past year.  

(e) The following format shall be used by the issuing financial institution to create an ILC:  
 [Issuing Financial Institution's Letterhead or 
 Name and Address]  
  
  Issue Date __________  
  
 Irrevocable Letter of Credit No. ___________________   
 Account party's name __________________________   
 Account party's address ________________________   
 For Solicitation No. __________ (for reference only)   
 To: [U.S. Government agency]   
    [U.S. Government agency's address]   
 
1. We hereby establish this irrevocable and transferable Letter of Credit in your favor for one or more 
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Irrevocable Letter of 
Credit 
 
(52.228-14) 
 
(cont’d) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

drawings up to United States $______. This Letter of Credit is payable at [issuing financial 
institution's and, if any, confirming financial institution's] office at [issuing financial institution's 
address and, if any, confirming financial institution's address] and expires with our close of business 
on ___________, or any automatically extended expiration date.  

2. We hereby undertake to honor your or the transferee's sight draft(s) drawn on the issuing or, if any, 
the confirming financial institution, for all or any part of this credit if presented with this Letter of 
Credit and confirmation, if any, at the office specified in paragraph 1 of this Letter of Credit on or 
before the expiration date or any automatically extended expiration date.  

3. [This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are renumbered.] It 
is a condition of this Letter of Credit that it is deemed to be automatically extended without 
amendment for one year from the expiration date hereof, or any future expiration date, unless at least 
60 days prior to any expiration date, we notify you or the transferee by registered mail, or other 
receipted means of delivery, that we elect not to consider this Letter of Credit renewed for any such 
additional period. At the time we notify you, we also agree to notify the account party (and 
confirming financial institution, if any) by the same means of delivery.  

 
4. This Letter of Credit is transferable. Transfers and assignments of proceeds are to be effected without 

charge to either the beneficiary or the transferee/assignee of proceeds. Such transfer or assignment 
shall be only at the written direction of the Government (the beneficiary) in a form satisfactory to the 
issuing financial institution and the confirming financial institution, if any. 5. This Letter of Credit is 
subject to the Uniform Customs and Practice (UCP) for Documentary Credits, 1993 Revision, 
International Chamber of Commerce Publication No. 500, and to the extent not inconsistent  

 
therewith, to the laws of _____________________ [state of confirming financial institution, if any, 
otherwise state of issuing financial institution]. 6. If this credit expires during an interruption of 
business of this financial institution as described in Article 17 of the UCP, the financial institution 
specifically agrees to effect payment if this credit is drawn against within 30 days after the 
resumption of our business.  
 

 Sincerely,  
 _______________________ 
 [Issuing financial institution]  
 
(f) The following format shall be used by the financial institution to confirm an ILC:  
 [Confirming Financial Institution's Letterhead or Name and Address]  
  
  (Date)__________________  
  
 Our Letter of Credit Advice Number _________________  
  
 Beneficiary: ________________ [U.S. Government agency]  
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Irrevocable Letter of 
Credit 
 
(52.228-14) 
 
(cont’d) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Issuing Financial Institution: _______________________  
  
 Issuing Financial Institution's LC No.: ________________  
 
 Gentlemen:  
 
1. We hereby confirm the above indicated Letter of Credit, the original of which is attached, issued by 

__________ [name of issuing financial institution] for drawings of up to United States dollars 
___________/U.S. $_______ and expiring with our close of business on _____________ [the 
expiration date], or any automatically extended expiration date.  

2. Draft(s) drawn under the Letter of Credit and this Confirmation are payable at our office located at 
___________________.  

3. We hereby undertake to honor sight draft(s) drawn under and presented with the Letter of Credit and 
this Confirmation at our offices as specified herein.  

4. [This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are renumbered.] It 
is a condition of this confirmation that it be deemed automatically extended without amendment for 
one year from the expiration date hereof, or any automatically extended expiration date, unless:  

 
(a) At least 60 days prior to any such expiration date, we shall notify the Contracting Officer, or 

the transferee and the issuing financial institution, by registered mail or other receipted 
means of delivery, that we elect not to consider this confirmation extended for any such 
additional period; or  

(b) The issuing financial institution shall have exercised its right to notify you or the transferee, 
the account party, and ourselves, of its election not to extend the expiration date of the Letter 
of Credit.  

5. This confirmation is subject to the Uniform Customs and Practice (UCP) for Documentary Credits, 
1993 Revision, International Chamber of Commerce Publication No. 500, and to the extent not 
inconsistent therewith, to the laws of ________ [state of confirming financial institution].  

6. If this confirmation expires during an interruption of business of this financial institution as described 
in Article 17 of the UCP, we specifically agree to effect payment if this credit is drawn against within 
30 days after the resumption of our business.  

 Sincerely,  
 ___________________________ 
 [Confirming financial institution]  
 
(g) The following format shall be used by the Contracting Officer for a sight draft to draw on the Letter 

of Credit:  
 
 Sight Draft 
 ______________________________ 
 [City, State]  
 (Date)_________________________ 
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Irrevocable Letter of 
Credit 
 
(52.228-14) 
 
(cont’d) 

 [Name and address of financial institution]  
 Pay to the order of ______________ [Beneficiary Agency] ___________ the sum of United 
 States $____________. This draft is drawn under Irrevocable Letter of Credit No. 
 _______________________.  
 _____________________________ 
 [Beneficiary Agency] 
 _____________________________ 
 [By]  
 

 
Performance & 
Payment Bonds – 
Construction 
 
(52.228-15) 
 

 
(a) Definitions. As used in this clause-  
"Original contract price" means the award price of the contract; or, for requirements contracts, the price 

payable for the estimated total quantity; or, for indefinite-quantity contracts, the price payable for the 
specified minimum quantity. Original contract price does not include the price of any options, except 
those options exercised at the time of contract award.  

(b) Amount of required bonds. Unless the resulting contract price is $100,000 or less, the successful 
offeror shall furnish performance and payment bonds to the Contracting Officer as follows:  

(1) Performance bonds (Standard Form 25). The penal amount of performance bonds at the time of 
contract award shall be 100 percent of the original contract price.  

(2) Payment Bonds (Standard Form 25-A). The penal amount of payment bonds at the time of contract 
award shall be 100 percent of the original contract price.  

(3) Additional bond protection.  
(i) The government may require additional performance and payment bond protection if the contract price 

is increased. The increase in protection generally will equal 100 percent of the increase in contract 
price.  

(ii) The government may secure the additional protection by directing the Contractor to increase the penal 
amount of the existing bond or to obtain an additional bond.  

(c) Furnishing executed bonds. The Contractor shall furnish all executed bonds, including any necessary 
reinsurance agreements, to the Contracting Officer, within the time period specified in the Bid 
Guarantee provision of the solicitation, or otherwise specified by the Contracting Officer, but in any 
event, before starting work.  

(d) Surety or other security for bonds. The bonds shall be in the form of firm commitment, supported by 
corporate sureties whose names appear on the list contained in Treasury Department Circular 570, 
individual sureties, or by other acceptable security such as postal money order, certified check, 
cashier's check, irrevocable letter of credit, or, in accordance with Treasury Department regulations, 
certain bonds or notes of the United States. Treasury Circular 570 is published in the Federal 
Register or may be obtained from the:  

U.S. Department of Treasury 
Financial Management Service 
Surety Bond Branch 
401 14th Street, NW, 2nd Floor, West Wing 
Washington, DC 20227. 

 
Requiring the contractor to submit 
performance and payment bonds 
protects the owner in the event the 
event the contractor either fails to 
perform or fails to pay its 
subcontractors or suppliers. 
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(e) Notice of subcontractor waiver of protection (40 U.S.C. 270b(c). Any waiver of the right to sue on the 
payment bond is void unless it is in writing, signed by the person whose right is waived, and executed 
after such person has first furnished labor or material for use in the performance of the contract. 

 
Federal, State, & 
Local Taxes  
 
(52.229-3) 
 
 
 
 
 
 
 
Federal, State, & 
Local Taxes  
 
(52.229-3) 
 
(cont’d) 

 
(a) As used in this clause-  
"After-imposed Federal tax" means any new or increased Federal excise tax or duty, or tax that was 
exempted or excluded on the contract date but whose exemption was later revoked or reduced during the 
contract period, on the transactions or property covered by this contract that the Contractor is required to 
pay or bear as the result of legislative, judicial, or administrative action taking effect after the contract 
date. It does not include social security tax or other employment taxes.  
"After-relieved Federal tax" means any amount of Federal excise tax or duty, except social security or 
other employment taxes, that would otherwise have been payable on the transactions or property covered 
by this contract, but which the Contractor is not required to pay or bear, or for which the Contractor 
obtains a refund or drawback, as the result of legislative, judicial, or administrative action taking effect 
after the contract date.  
"All applicable Federal, State, and local taxes and duties" means all taxes and duties, in effect on the 
contract date, that the taxing authority is imposing and collecting on the transactions or property covered 
by this contract.  
"Contract date" means the date set for bid opening or, if this is a negotiated contract or a modification, the 
effective date of this contract or modification.  
"Local taxes" includes taxes imposed by a possession or territory of the United States, Puerto Rico, or the 
Northern Mariana Islands, if the contract is performed wholly or partly in any of those areas.  
(b) The contract price includes all applicable Federal, State, and local taxes and duties.  
(c) The contract price shall be increased by the amount of any after-imposed Federal tax, provided the 
Contractor warrants in writing that no amount for such newly imposed Federal excise tax or duty or rate 
increase was included in the contract price, as a contingency reserve or otherwise.  
(d) The contract price shall be decreased by the amount of any after-relieved Federal tax.  
(e) The contract price shall be decreased by the amount of any Federal excise tax or duty, except social 
security or other employment taxes, that the Contractor is required to pay or bear, or does not obtain a 
refund of, through the Contractor's fault, negligence, or failure to follow instructions of the Contracting 
Officer.  
(f) No adjustment shall be made in the contract price under this clause unless the amount of the 
adjustment exceeds $250.  
(g) The Contractor shall promptly notify the Contracting Officer of all matters relating to any Federal 
excise tax or duty that reasonably may be expected to result in either an increase or decrease in the 
contract price and shall take appropriate action as the Contracting Officer directs.  
(h) The Government shall, without liability, furnish evidence appropriate to establish exemption from any 
Federal, State, or local tax when the Contractor requests such evidence and a reasonable basis exists to 
sustain the exemption.  
 

 
Because this clause defines taxes 
and relieves the contractor from 
the burden of future taxes, relative 
contingency pricing should be 
minimal.  The owner would also 
benefit from future tax relief.  
Neutralizes the effect of the 
Government’s sovereign capacity 
on its role as a contracting party.  
Distinguishes Federal taxes from 
state and local taxes and clarifies 
that no adjustment is to be made 
for changes in state and local taxes 
(since the Federal government has 
no control over such taxes). A tribe 
conducting a Self-Determination 
Act construction contract might 
consider a similar provision to 
assure prospective subcontractors 
that the tribe will not take 
advantage of its taxing authority to 
impose additional taxes after 
subcontract award.  Otherwise, 
subcontractors might be 
discouraged from bidding. 
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Payments Under 
Fixed Price 
Construction 
Contracts  
 
(52.232-5) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(a) Payment of price. The Government shall pay the Contractor the contract price as provided in this 
contract.  

(b) Progress payments. The Government shall make progress payments monthly as the work proceeds, or 
at more frequent intervals as determined by the Contracting Officer, on estimates of work 
accomplished which meets the standards of quality established under the contract, as approved by the 
Contracting Officer.  

(1) The Contractor's request for progress payments shall include the following substantiation:  
(i) An itemization of the amounts requested, related to the various elements of work 

required by the contract covered by the payment requested.  
(ii) A listing of the amount included for work performed by each subcontractor under 

the contract.  
(iii) A listing of the total amount of each subcontract under the contract.  
(iv) A listing of the amounts previously paid to each such subcontractor under the 

contract.  
(v) Additional supporting data in a form and detail required by the Contracting 

Officer.  
(2) In the preparation of estimates, the Contracting Officer may authorize material delivered on 

the site and preparatory work done to be taken into consideration. Material delivered to the 
Contractor at locations other than the site also may be taken into consideration if-  

(i) Consideration is specifically authorized by this contract; and  
(ii) The Contractor furnishes satisfactory evidence that it has acquired title to such 

material and that the material will be used to perform this contract.  
(c) Contractor certification. Along with each request for progress payments, the Contractor shall furnish 

the following certification, or payment shall not be made: (However, if the Contractor elects to delete 
paragraph (c)(4) from the certification, the certification is still acceptable.)  

 I hereby certify, to the best of my knowledge and belief, that-  
(1) The amounts requested are only for performance in accordance with the specifications, 

terms, and conditions of the contract;  
(2) All payments due to subcontractors and suppliers from previous payments received under 

the contract have been made, and timely payments will be made from the proceeds of the 
payment covered by this certification, in accordance with subcontract agreements and the 
requirements of chapter 39 of Title 31, United States Code;  

(3) This request for progress payments does not include any amounts which the prime 
contractor intends to withhold or retain from a subcontractor or supplier in accordance with 
the terms and conditions of the subcontract; and  

(4) This certification is not to be construed as final acceptance of a subcontractor's performance. 
 _________________________________________ 
 (Name) 
 _________________________________________ 
 (Title) 
 _________________________________________ 
 (Date)  

This clause sets forth the rules for 
progress and final payments.  The 
owner benefits from 1) having the 
rules for payment understood by 
both parties helping to avoid future 
conflict; 2) the contractor’s 
assurances that subcontractors 
have been paid; 3) prohibiting 
advance payments, decreasing the 
cost of making early payments 
(lost interest); 4) defines the rules 
for retainage, decreasing costs due 
to contingency pricing by 
contractors; 5) requiring a clear 
release of claims prior to final 
payment. 
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Payments Under 
Fixed Price 
Construction 
Contracts  
 
(52.232-5) 
 
(cont’d) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(d) Refund of unearned amounts. If the Contractor, after making a certified request for progress 
payments, discovers that a portion or all of such request constitutes a payment for performance by the 
Contractor that fails to conform to the specifications, terms, and conditions of this contract 
(hereinafter referred to as the "unearned amount"), the Contractor shall-  

(1) Notify the Contracting Officer of such performance deficiency; and  
(2) Be obligated to pay the Government an amount (computed by the Contracting Officer in the 

manner provided in paragraph (j) of this clause) equal to interest on the unearned amount 
from the 8th day after the date of receipt of the unearned amount until-  

(i) The date the Contractor notifies the Contracting Officer that the performance 
deficiency has been corrected; or  

(ii) The date the Contractor reduces the amount of any subsequent certified request for 
progress payments by an amount equal to the unearned amount.  

(e) Retainage. If the Contracting Officer finds that satisfactory progress was achieved during any period 
for which a progress payment is to be made, the Contracting Officer shall authorize payment to be 
made in full. However, if satisfactory progress has not been made, the Contracting Officer may retain 
a maximum of 10 percent of the amount of the payment until satisfactory progress is achieved. When 
the work is substantially complete, the Contracting Officer may retain from previously withheld 
funds and future progress payments that amount the Contracting Officer considers adequate for 
protection of the Government and shall release to the Contractor all the remaining withheld funds. 
Also, on completion and acceptance of each separate building, public work, or other division of the 
contract, for which the price is stated separately in the contract, payment shall be made for the 
completed work without retention of a percentage.  

(f) Title, liability, and reservation of rights. All material and work covered by progress payments made 
shall, at the time of payment, become the sole property of the Government, but this shall not be 
construed as-  

(1) Relieving the Contractor from the sole responsibility for all material and work upon which 
payments have been made or the restoration of any damaged work; or  

(2) Waiving the right of the Government to require the fulfillment of all of the terms of the 
contract. 

(g) Reimbursement for bond premiums. In making these progress payments, the Government shall, upon 
request, reimburse the Contractor for the amount of premiums paid for performance and payment 
bonds (including coinsurance and reinsurance agreements, when applicable) after the Contractor has 
furnished evidence of full payment to the surety. The retainage provisions in paragraph (e) of this 
clause shall not apply to that portion of progress payments attributable to bond premiums.  

(h) Final payment. The Government shall pay the amount due the Contractor under this contract after-  
(1) Completion and acceptance of all work;  
(2) Presentation of a properly executed voucher; and  
(3) Presentation of release of all claims against the Government arising by virtue of this 

contract, other than claims, in stated amounts, that the Contractor has specifically excepted 
from the operation of the release. A release may also be required of the assignee if the 
Contractor's claim to amounts payable under this contract has been assigned under the 
Assignment of Claims Act of 1940 (31 U.S.C. 3727 and 41 U.S.C. 15).  
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Payments Under 
Fixed Price 
Construction 
Contracts  
 
(52.232-5) 
 
(cont’d) 

(i) Limitation because of undefinitized work. Notwithstanding any provision of this contract, progress 
payments shall not exceed 80 percent on work accomplished on undefinitized contract actions. A 
"contract action" is any action resulting in a contract, as defined in FAR Subpart 2.1, including 
contract modifications for additional supplies or services, but not including contract modifications 
that are within the scope and under the terms of the contract, such as contract modifications issued 
pursuant to the Changes clause, or funding and other administrative changes.  

(j) Interest computation on unearned amounts. In accordance with 31 U.S.C. 3903(c)(1), the amount 
payable under paragraph (d)(2) of this clause shall be-  

(1) Computed at the rate of average bond equivalent rates of 91-day Treasury bills auctioned at 
the most recent auction of such bills prior to the date the Contractor receives the unearned 
amount; and  

(2) Deducted from the next available payment to the Contractor. 
 

 
Disputes 
 
(52.233-1) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-613).  
(b) Except as provided in the Act, all disputes arising under or relating to this contract shall be resolved 

under this clause.  
(c) "Claim," as used in this clause, means a written demand or written assertion by one of the contracting 

parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or 
interpretation of contract terms, or other relief arising under or relating to this contract. However, a 
written demand or written assertion by the Contractor seeking the payment of money exceeding 
$100,000 is not a claim under the Act until certified. A voucher, invoice, or other routine request for 
payment that is not in dispute when submitted is not a claim under the Act. The submission may be 
converted to a claim under the Act, by complying with the submission and certification requirements 
of this clause, if it is disputed either as to liability or amount or is not acted upon in a reasonable time. 

(d)(1) A claim by the Contractor shall be made in writing and, unless otherwise stated in this contract, 
submitted within 6 years after accrual of the claim to the Contracting Officer for a written decision. A 
claim by the government against the Contractor shall be subject to a written decision by the 
Contracting Officer.  

(2)(i) The Contractor shall provide the certification specified in paragraph (d)(2)(iii) of this clause when 
submitting any claim exceeding $100,000.  

(ii) The certification requirement does not apply to issues in controversy that have not been submitted as 
all or part of a claim.  

(iii) The certification shall state as follows: "I certify that the claim is made in good faith; that the 
supporting data are accurate and complete to the best of my knowledge and belief; that the amount 
requested accurately reflects the contract adjustment for which the Contractor believes the 
government is liable; and that I am duly authorized to certify the claim on behalf of the Contractor."  

(3) The certification may be executed by any person duly authorized to bind the Contractor with respect to 
the claim.  

(e) For Contractor claims of $100,000 or less, the Contracting Officer must, if requested in writing by the 
Contractor, render a decision within 60 days of the request. For Contractor-certified claims over 
$100,000, the Contracting Officer must, within 60 days, decide the claim or notify the Contractor of 

 
This clause incorporates the 
Contract Disputes Act.  This means 
that the timeframe and 
requirements for filing a claim are 
defined; and the contractor is 
required to continue performance 
during a dispute avoiding a 
complete shut down while the 
dispute is resolved.   
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Disputes 
 
(52.233-1) 
 
(cont’d) 

the date by which the decision will be made.  
(f) The Contracting Officer's decision shall be final unless the Contractor appeals or files a suit as 

provided in the Act.  
(g) If the claim by the Contractor is submitted to the Contracting Officer or a claim by the government is 

presented to the Contractor, the parties, by mutual consent, may agree to use alternative dispute 
resolution (ADR). If the Contractor refuses an offer for ADR, the Contractor shall inform the 
Contracting Officer, in writing, of the Contractor's specific reasons for rejecting the offer.  

(h) The government shall pay interest on the amount found due and unpaid from (1) the date that the 
Contracting Officer receives the claim (certified, if required); or (2) the date that payment otherwise 
would be due, if that date is later, until the date of payment. With regard to claims having defective 
certifications, as defined in FAR 33.201, interest shall be paid from the date that the Contracting Officer 
initially receives the claim. Simple interest on claims shall be paid at the rate, fixed by the Secretary of the 
Treasury as provided in the Act, which is applicable to the period during which the Contracting Officer 
receives the claim and then at the rate applicable for each 6-month period as fixed by the treasury 
Secretary during the pendency of the claim. If an invoice, voucher, or other routine request for payment is 
not paid or acted upon in a timely manner, that too can become a claim. 
 The Contractor has the right to request that the government respond with a decision within 60 days.  
The decision of the officer is final unless the Contractor appeals or files suit. 
 Claims between the Contractor and the government may be resolved through alternative dispute 
resolution (ADR).  If a Contractor refuses an offer for ADR, the Contractor needs to explain why, in 
writing.   
 Actions regarding the contract should be performed with constant and earnest effort.  
(i) The Contractor shall proceed diligently with performance of this contract, pending final resolution of 
any request for relief, claim, appeal, or action arising under or relating to the contract, and comply with 
any decision of the Contracting Officer. 

 
Litigation & Claims 
 
(352.233-70) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 The Contractor shall give the Contracting Officer immediate notice in writing of any action, 
including any proceeding before an administrative agency, filed against the Contractor arising out of the 
performance of this contract, including, but not limited to the performance of any subcontract hereunder; 
and any claim against the Contractor the cost and expense of which is allowable under the clause entitled 
"Allowable Cost and Payment." Except as otherwise directed by the Contracting Officer, the Contractor 
shall furnish immediately to the Contracting Officer copies of all pertinent papers received by the 
Contractor with respect to such action or claim. To the extent not in conflict with any applicable policy of 
insurance, the Contractor may, with the Contracting Officer's approval, settle any such action or claim. If 
required by the Contracting Officer, the Contractor shall effect an assignment and subrogation in favor of 
the government of all the Contractor's rights and claims (except those against the government) arising out 
of any such action or claim against the Contractor; and authorize representatives of the government to 
settle or defend any such action or claim and to represent the Contractor in, or to take charge of, any 
action. If the settlement or defense of an action or claim is undertaken by the government, the Contractor 
shall furnish all reasonable assistance in effecting a settlement or asserting a defense. Where an action 
against the Contractor is not covered by a policy of insurance, the Contractor shall, with the approval of 
the Contracting Officer, proceed with the defense of the action in good faith. The government shall not be 

 
Helps ensure that the owner is 
aware of any litigation that may 
impact the project; requires the 
contractor to allow the owner to 
intervene; and, limits the liability 
of the owner. 
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Litigation & Claims 
 
(352.233-70) 
 
(cont’d) 

liable for the expense of defending any action or for any costs resulting from the loss thereof to the extent 
that the Contractor would have been compensated by insurance which was required by law or regulation 
or by written direction of the Contracting Officer, but which the Contractor failed to secure through its 
own fault or negligence. In any event, unless otherwise expressly provided in this contract, the Contractor 
shall not be reimbursed or indemnified by the government for any liability loss, cost or expense, which 
the Contractor may incur or be subject to by reason of any loss, injury or damage, to the person or to real 
or personal property of any third parties as may accrue during, or arise from, the performance of this 
contract 

 
Differing Site 
Conditions 
 
(52.236-2) 

 
(a) The Contractor shall promptly, and before the conditions are disturbed, give a written notice to the 

Contracting Officer of-  
(1) Subsurface or latent physical conditions at the site which differ materially from those indicated in this 

contract; or  
(2) Unknown physical conditions at the site, of an unusual nature, which differ materially from those 

ordinarily encountered and generally recognized as inhering in work of the character provided for in 
the contract.  

(b) The Contracting Officer shall investigate the site conditions promptly after receiving the notice. If the 
conditions do materially so differ and cause an increase or decrease in the Contractor's cost of, or the 
time required for, performing any part of the work under this contract, whether or not changed as a 
result of the conditions, an equitable adjustment shall be made under this clause and the contract 
modified in writing accordingly.  

(c) No request by the Contractor for an equitable adjustment to the contract under this clause shall be 
allowed, unless the Contractor has given the written notice required; provided, that the time 
prescribed in paragraph (a) of this clause for giving written notice may be extended by the 
Contracting Officer.  

(d) No request by the Contractor for an equitable adjustment to the contract for differing site conditions 
shall be allowed if made after final payment under this contract. 

 
Establishes the “rules” when 
unanticipated site conditions are 
encountered and allocates the risk 
between the owner and contractor, 
decreasing the need for 
contingency pricing in the 
contractor’s bid, lowering the cost 
for the owner. 

 
Site Investigation & 
Conditions Affecting 
the Work 
 
(52.236-3) 
 
 
 
 
 
 
 
 
 

 
(a) The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the nature and 

location of the work, and that it has investigated and satisfied itself as to the general and local 
conditions which can affect the work or its cost, including but not limited to  

(1) conditions bearing upon transportation, disposal, handling, and storage of materials;  
(2) the availability of labor, water, electric power, and roads;  
(3) uncertainties of weather, river stages, tides, or similar physical conditions at the site;  
(4) the conformation and conditions of the ground; and  
(5) the character of equipment and facilities needed preliminary to and during work 

performance.  
The Contractor also acknowledges that it has satisfied itself as to the character, quality, and quantity 
of surface and subsurface materials or obstacles to be encountered insofar as this information is 
reasonably ascertainable from an inspection of the site, including all exploratory work done by the 
government, as well as from the drawings and specifications made a part of this contract. Any failure 
of the Contractor to take the actions described and acknowledged in this paragraph will not relieve 

 
By requiring the contractor to 
familiarize itself with the existing 
conditions, this clause helps 
protect the owner from differing 
site condition claims in some 
circumstances (e.g., when the site 
conditions were apparent from 
reasonable inspection.)  Pre-empts 
any argument that the contractor 
was entitled to rely on the 
documents even if there’s an 
obvious conflict with an 
observable condition. 
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Site Investigation & 
Conditions Affecting 
the Work 
 
(52.236-3) 
 
(cont’d) 

the Contractor from responsibility for estimating properly the difficulty and cost of successfully 
performing the work, or for proceeding to successfully perform the work without additional expense 
to the government.  
 

(b) The government assumes no responsibility for any conclusions or interpretations made by the 
Contractor based on the information made available by the government. Nor does the government assume 
responsibility for any understanding reached or representation made concerning conditions which can 
affect the work by any of its officers or agents before the execution of this contract, unless that 
understanding or representation is expressly stated in this contract. 

 
Material & 
Workmanship 
 
(52.236-5) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) All equipment, material, and articles incorporated into the work covered by this contract shall be new 

and of the most suitable grade for the purpose intended, unless otherwise specifically provided in this 
contract. References in the specifications to equipment, material, articles, or patented processes by 
trade name, make, or catalog number, shall be regarded as establishing a standard of quality and shall 
not be construed as limiting competition. The Contractor may, at its option, use any equipment, 
material, article, or process that, in the judgment of the Contracting Officer, is equal to that named in 
the specifications, unless otherwise specifically provided in this contract.  

(b) The Contractor shall obtain the Contracting Officer's approval of the machinery and mechanical and 
other equipment to be incorporated into the work. When requesting approval, the Contractor shall 
furnish to the Contracting Officer the name of the manufacturer, the model number, and other 
information concerning the performance, capacity, nature, and rating of the machinery and 
mechanical and other equipment. When required by this contract or by the Contracting Officer, the 
Contractor shall also obtain the Contracting Officer's approval of the material or articles which the 
Contractor contemplates incorporating into the work. When requesting approval, the Contractor shall 
provide full information concerning the material or articles. When directed to do so, the Contractor 
shall submit samples for approval at the Contractor's expense, with all shipping charges prepaid. 
Machinery, equipment, material, and articles that do not have the required approval shall be installed 
or used at the risk of subsequent rejection.  

(c) All work under this contract shall be performed in a skillful and workmanlike manner. The 
Contracting Officer may require, in writing, that the Contractor remove from the work any employee the 
Contracting Officer deems incompetent, careless, or otherwise objectionable. 

 
Helps protect the quality of the 
project by requiring quality 
materials and workmanship, as 
approved by the owner.  The 
contractor is also able to propose 
alternative materials for the 
approval of the owner.  This clause 
also allows the owner to require 
the contractor to remove an 
employee deemed “incompetent 
careless or otherwise 
objectionable”.   

 
Superintendence by 
the Contractor 
 
(52.236-6) 
 

 
At all times during performance of this contract and until the work is completed and accepted, the 
Contractor shall directly superintend the work or assign and have on the worksite a competent 
superintendent who is satisfactory to the Contracting Officer and has authority to act for the Contractor. 

 
The owner is assured that a 
competent party is on site 
throughout performance, helping 
increase the chances of successful 
completion. 
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Permits & 
Responsibilities 
 
(52.236-7) 

The Contractor shall, without additional expense to the government, be responsible for obtaining any 
necessary licenses and permits, and for complying with any Federal, State, and municipal laws, codes, 
and regulations applicable to the performance of the work. The Contractor shall also be responsible for all 
damages to persons or property that occur as a result of the Contractor's fault or negligence. The 
Contractor shall also be responsible for all materials delivered and work performed until completion and 
acceptance of the entire work, except for any completed unit of work which may have been accepted 
under the contract. 

Puts the contractor on notice that 
they are responsible for: adhering 
to all Federal, State and local laws; 
personal or property damage; and 
materials and work until final 
acceptance, helping to avoid 
conflict or misunderstanding. 

 
Protection of Existing 
Vegetation, 
Structures, 
Equipment, Utilities, 
& Improvements 
 
(52.236-9) 
 

 
(a) The Contractor shall preserve and protect all structures, equipment, and vegetation (such as trees, 
shrubs, and grass) on or adjacent to the work site, which are not to be removed and which do not 
unreasonably interfere with the work required under this contract. The Contractor shall only remove trees 
when specifically authorized to do so, and shall avoid damaging vegetation that will remain in place. If 
any limbs or branches of trees are broken during contract performance, or by the careless operation of 
equipment, or by workmen, the Contractor shall trim those limbs or branches with a clean cut and paint 
the cut with a tree-pruning compound as directed by the Contracting Officer.  
(b) The Contractor shall protect from damage all existing improvements and utilities (1) at or near the 
work site, and (2) on adjacent property of a third party, the locations of which are made known to or 
should be known by the Contractor. The Contractor shall repair any damage to those facilities, including 
those that are the property of a third party, resulting from failure to comply with the requirements of this 
contract or failure to exercise reasonable care in performing the work. If the Contractor fails or refuses to 
repair the damage promptly, the Contracting Officer may have the necessary work performed and charge 
the cost to the Contractor. 

 
Protects the owner’s property by 
requiring the contractor to leave 
the owner’s property in at least as 
good a condition as it was when 
they arrived.  If the contractor does 
not repair or fix any damage they 
caused, the owner may have a third 
party complete the work and 
charge the contractor.   

 
Operations & 
Storage Areas 
 
(52.236-10) 
 
 
 
 
 
 
 

 
(a) The Contractor shall confine all operations (including storage of materials) on government premises 

to areas authorized or approved by the Contracting Officer. The Contractor shall hold and save the 
government, its officers and agents, free and harmless from liability of any nature occasioned by the 
Contractor's performance.  

(b) Temporary buildings (e.g., storage sheds, shops, offices) and utilities may be erected by the Contractor 
only with the approval of the Contracting Officer and shall be built with labor and materials furnished 
by the Contractor without expense to the government. The temporary buildings and utilities shall 
remain the property of the Contractor and shall be removed by the Contractor at its expense upon 
completion of the work. With the written consent of the Contracting Officer, the buildings and 
utilities may be abandoned and need not be removed.  

(b) The Contractor shall, under regulations prescribed by the Contracting Officer, use only established 
roadways, or use temporary roadways constructed by the Contractor when and as authorized by the 
Contracting Officer. When materials are transported in prosecuting the work, vehicles shall not be 
loaded beyond the loading capacity recommended by the manufacturer of the vehicle or prescribed 
by any Federal, State, or local law or regulation. When it is necessary to cross curbs or sidewalks, the 
Contractor shall protect them from damage. The Contractor shall repair or pay for the repair of any 
damaged curbs, sidewalks, or roads. 

 

 
Sets forth the expectations 
regarding the contractor’s use of 
the owner’s property during 
construction, helping to avoid 
conflict during performance. 
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Use & Possession 
Prior to Completion 
 
(52.236-11) 
 
 
 
 

 (a) The government shall have the right to take possession of or use any completed or partially completed 
part of the work. Before taking possession of or using any work, the Contracting Officer shall furnish the 
Contractor a list of items of work remaining to be performed or corrected on those portions of the work 
that the government intends to take possession of or use. However, failure of the Contracting Officer to 
list any item of work shall not relieve the Contractor of responsibility for complying with the terms of the 
contract. The government's possession or use shall not be deemed an acceptance of any work under the 
contract.  
(b) While the government has such possession or use, the Contractor shall be relieved of the responsibility 
for the loss of or damage to the work resulting from the government's possession or use, notwithstanding 
the terms of the clause in this contract entitled "Permits and Responsibilities." If prior possession or use 
by the government delays the progress of the work or causes additional expense to the Contractor, an 
equitable adjustment shall be made in the contract price or the time of completion, and the contract shall 
be modified in writing accordingly. 
 

Allows the owner to start using 
facilities that are still under 
construction and clearly delineates 
the roles and responsibilities 
associated with the use.  Use of 
this clause establishes the “rules” 
for taking use and possession 
helping to avoid conflicts and 
disagreements. 

 
Cleaning Up 
 
(52.236-12) 
 

 
The Contractor shall at all times keep the work area, including storage areas, free from accumulations of 
waste materials. Before completing the work, the Contractor shall remove from the work and premises 
any rubbish, tools, scaffolding, equipment, and materials that are not the property of the government. 
Upon completing the work, the Contractor shall leave the work area in a clean, neat, and orderly condition 
satisfactory to the Contracting Officer. 
 

 
Allows the owner to require the 
contractor to keep the site in an 
orderly manner and conduct a final 
clean up. 

 
Accident Prevention 
 
(52.236-13) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) The Contractor shall provide and maintain work environments and procedures which will-  
(1) Safeguard the public and government personnel, property, materials, supplies, and equipment exposed 

to Contractor operations and activities;  
(2) Avoid interruptions of government operations and delays in project completion dates; and  
(3) Control costs in the performance of this contract.  
(b) For these purposes on contracts for construction or dismantling, demolition, or removal of 

improvements, the Contractor shall-  
(1) Provide appropriate safety barricades, signs, and signal lights;  
(2) Comply with the standards issued by the Secretary of Labor at 29 CFR part 1926 and 29 CFR part 

1910; and 
(3) Ensure that any additional measures the Contracting Officer determines to be reasonably necessary for 

the purposes are taken.  
(c) If this contract is for construction or dismantling, demolition or removal of improvements with any 

Department of Defense agency or component, the Contractor shall comply with all pertinent 
provisions of the latest version of U.S. Army Corps of Engineers Safety and Health Requirements 
Manual, EM 385-1-1, in effect on the date of the solicitation.  

(d) Whenever the Contracting Officer becomes aware of any noncompliance with these requirements or 
any condition which poses a serious or imminent danger to the health or safety of the public or 
government personnel, the Contracting Officer shall notify the Contractor orally, with written 
confirmation, and request immediate initiation of corrective action. This notice, when delivered to the 

 
The purpose of this clause is to:  
safeguard resources; avoid delays 
in completion; and control costs – 
all to the benefit of both parties.  
The remedies for noncompliance 
are also identified.  
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Accident Prevention 
 
(52.236-13) 
 
(cont’d) 

Contractor or the Contractor's representative at the work site, shall be deemed sufficient notice of the 
noncompliance and that corrective action is required. After receiving the notice, the Contractor shall 
immediately take corrective action. If the Contractor fails or refuses to promptly take corrective 
action, the Contracting Officer may issue an order stopping all or part of the work until satisfactory 
corrective action has been taken. The Contractor shall not be entitled to any equitable adjustment of 
the contract price or extension of the performance schedule on any stop work order issued under this 
clause.  

(e) The Contractor shall insert this clause, including this paragraph (e), with appropriate changes in the 
designation of the parties, in subcontracts.  

(end of clause) 
Alternate I (Nov 1991). If the contract will involve (a) work of a long duration or hazardous nature, or (b) 

performance on a government facility that on the advice of technical representatives involves 
hazardous materials or operations that might endanger the safety of the public and/or government 
personnel or property, add the following paragraph (f) to the basic clause:  

(f) Before commencing the work, the Contractor shall-  
(1) Submit a written proposed plan for implementing this clause. The plan shall include an analysis of the 

significant hazards to life, limb, and property inherent in contract work performance and a plan for 
controlling these hazards; and  

(2) Meet with representatives of the Contracting Officer to discuss and develop a mutual understanding 
relative to administration of the overall safety program.  

 
 
Availability & Use of 
Utility Services 
 
(52.236-14) 
 
 
 
 
 
 
 
 

 
 (a) The government shall make all reasonably required amounts of utilities available to the Contractor 

from existing outlets and supplies, as specified in the contract. Unless otherwise provided in the 
contract, the amount of each utility service consumed shall be charged to or paid for by the 
Contractor at prevailing rates charged to the government or, where the utility is produced by the 
government, at reasonable rates determined by the Contracting Officer. The Contractor shall carefully 
conserve any utilities furnished without charge.  

(b) The Contractor, at its expense and in a workmanlike manner satisfactory to the Contracting Officer, 
shall install and maintain all necessary temporary connections and distribution lines, and all meters 
required to measure the amount of each utility used for the purpose of determining charges. Before 
final acceptance of the work by the government, the Contractor shall remove all the temporary 
connections, distribution lines, meters, and associated paraphernalia.  

 

 
Allows the owner to charge the 
contractor for the use of utilities 
and requires the contractor to 
install and remove all associated 
meters, distribution lines, etc. 

 
Schedules for 
Construction 
Contracts 
 
(52.236-15) 
 
 

 
 (a) The Contractor shall, within five days after the work commences on the contract or another period of 

time determined by the Contracting Officer, prepare and submit to the Contracting Officer for 
approval three copies of a practicable schedule showing the order in which the Contractor proposes to 
perform the work, and the dates on which the Contractor contemplates starting and completing the 
several salient features of the work (including acquiring materials, plant, and equipment). The 
schedule shall be in the form of a progress chart of suitable scale to indicate appropriately the 
percentage of work scheduled for completion by any given date during the period. If the Contractor 

 
Establishes the requirement for a 
construction schedule and updates.  
Provides the owner with remedies 
in the event the schedule or 
updates are not provided or work is 
behind schedule. 
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Schedules for 
Construction 
Contracts 
 
(52.236-15) 
 
(cont’d) 
 

fails to submit a schedule within the time prescribed, the Contracting Officer may withhold approval 
of progress payments until the Contractor submits the required schedule.  

(b) The Contractor shall enter the actual progress on the chart as directed by the Contracting Officer, and 
upon doing so shall immediately deliver three copies of the annotated schedule to the Contracting 
Officer. If, in the opinion of the Contracting Officer, the Contractor falls behind the approved 
schedule, the Contractor shall take steps necessary to improve its progress, including those that may 
be required by the Contracting Officer, without additional cost to the government. In this 
circumstance, the Contracting Officer may require the Contractor to increase the number of shifts, 
overtime operations, days of work, and/or the amount of construction plant, and to submit for 
approval any supplementary schedule or schedules in chart form as the Contracting Officer deems 
necessary to demonstrate how the approved rate of progress will be regained.  

(c) Failure of the Contractor to comply with the requirements of the Contracting Officer under this clause 
shall be grounds for a determination by the Contracting Officer that the Contractor is not prosecuting the 
work with sufficient diligence to ensure completion within the time specified in the contract. Upon 
making this determination, the Contracting Officer may terminate the Contractor's right to proceed with 
the work, or any separable part of it, in accordance with the default terms of this contract. 

 
Quantity Surveys 
 
(52.236-16) 

 
(a) Quantity surveys shall be conducted, and the data derived from these surveys shall be used in 

computing the quantities of work performed and the actual construction completed and in place.  
(b) The government shall conduct the original and final surveys and make the computations based on 

them. The Contractor shall conduct the surveys for any periods for which progress payments are 
requested and shall make the computations based on these surveys. All surveys conducted by the 
Contractor shall be conducted under the direction of a representative of the Contracting Officer, 
unless the Contracting Officer waives this requirement in a specific instance.  

(c) Promptly upon completing a survey, the Contractor shall furnish the originals of all field notes and all 
other records relating to the survey or to the layout of the work to the Contracting Officer, who shall 
use them as necessary to determine the amount of progress payments. The Contractor shall retain 
copies of all such material furnished to the Contracting Officer.  

(end of clause) 
Alternate I (Apr 1984). If it is determined at a level above that of the Contracting Officer that it is 

impracticable for government personnel to perform the original and final surveys, and the 
government wishes the Contractor to perform these surveys, substitute the following paragraph (b) 
for paragraph (b) of the basic clause:  

(b) The Contractor shall conduct the original and final surveys and surveys for any periods for which 
progress payments are requested. All these surveys shall be conducted under the direction of a 
representative of the Contracting Officer, unless the Contracting Officer waives this requirement in a 
specific instance. The government shall make such computations as are necessary to determine the 
quantities of work performed or finally in place. The Contractor shall make the computations based on the 
surveys for any periods for which progress payments are requested. 

 
(Used with the variation in 
estimated quantity clause.)   
Helps ensure disagreement over 
payments when using fixed unit 
prices by establishing 
responsibilities for determining 
quantity completed or delivered. 
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Layout of Work 
 
(52.236-17) 

The Contractor shall lay out its work from government established base lines and bench marks indicated 
on the drawings, and shall be responsible for all measurements in connection with the layout. The 
Contractor shall furnish, at its own expense, all stakes, templates, platforms, equipment, tools, materials, 
and labor required to lay out any part of the work. The Contractor shall be responsible for executing the 
work to the lines and grades that may be established or indicated by the Contracting Officer. The 
Contractor shall also be responsible for maintaining and preserving all stakes and other marks established 
by the Contracting Officer until authorized to remove them. If such marks are destroyed by the Contractor 
or through its negligence before their removal is authorized, the Contracting Officer may replace them 
and deduct the expense of the replacement from any amounts due or to become due to the Contractor. 

Makes the contractor responsible 
for establishing benchmarks and 
measurements, except those 
provided by the owner.  Allows the 
owner to charge the contractor if 
staking performed by the owner 
has to be replaced because of the 
contractor’s fault. 

 
Specifications and 
Drawings for 
Construction 
 
(52.236-21) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) The Contractor shall keep on the work site a copy of the drawings and specifications and shall at all 

times give the Contracting Officer access thereto. Anything mentioned in the specifications and not 
shown on the drawings, or shown on the drawings and not mentioned in the specifications, shall be of 
like effect as if shown or mentioned in both. In case of difference between drawings and 
specifications, the specifications shall govern. In case of discrepancy in the figures, in the drawings, 
or in the specifications, the matter shall be promptly submitted to the Contracting Officer, who shall 
promptly make a determination in writing. Any adjustment by the Contractor without such a 
determination shall be at its own risk and expense. The Contracting Officer shall furnish from time to 
time such detailed drawings and other information as considered necessary, unless otherwise 
provided.  

(b) Wherever in the specifications or upon the drawings the words "directed", "required", "ordered", 
"designated", "prescribed", or words of like import are used, it shall be understood that the 
"direction", "requirement", "order", "designation", or "prescription", of the Contracting Officer is 
intended and similarly the words "approved", "acceptable", "satisfactory", or words of like import 
shall mean "approved by," or "acceptable to", or "satisfactory to" the Contracting Officer, unless 
otherwise expressly stated.  

(c) Where "as shown," as indicated", "as detailed", or words of similar import are used, it shall be 
understood that the reference is made to the drawings accompanying this contract unless stated 
otherwise. The word "provided" as used herein shall be understood to mean "provide complete in 
place," that is "furnished and installed".  

(d) Shop drawings means drawings, submitted to the government by the Contractor, subcontractor, or any 
lower tier subcontractor pursuant to a construction contract, showing in detail (1) the proposed 
fabrication and assembly of structural elements, and (2) the installation (i.e., fit, and attachment 
details) of materials or equipment. It includes drawings, diagrams, layouts, schematics, descriptive 
literature, illustrations, schedules, performance and test data, and similar materials furnished by the 
Contractor to explain in detail specific portions of the work required by the contract. The government 
may duplicate, use, and disclose in any manner and for any purpose shop drawings delivered under 
this contract. (e) If this contract requires shop drawings, the Contractor shall coordinate all such 
drawings, and review them for accuracy, completeness, and compliance with contract requirements 
and shall indicate its approval thereon as evidence of such coordination and review. Shop drawings 
submitted to the Contracting Officer without evidence of the Contractor's approval may be returned 
for resubmission. The Contracting Officer will indicate an approval or disapproval of the shop 

 
Benefits the owner because this 
clause sets forth procedures to 
minimize disruption to the project 
by: establishing the order of 
precedence when there are 
discrepancies in the construction 
documents and describes the 
obligations of the parties when 
discrepancies are not resolved by 
the clause.  Defines terms used in 
the specifications and drawings.  
The clause also establishes the 
requirement for shop drawings or 
reproducible shop drawings. 
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Specifications and 
Drawings for 
Construction 
 
(52.236-21) 
(cont’d) 
 

drawings and if not approved as submitted shall indicate the government's reasons therefor. Any 
work done before such approval shall be at the Contractor's risk. Approval by the Contracting Officer 
shall not relieve the Contractor from responsibility for any errors or omissions in such drawings, nor 
from responsibility for complying with the requirements of this contract, except with respect to 
variations described and approved in accordance with (f) of this clause.  

(f) If shop drawings show variations from the contract requirements, the Contractor shall describe such 
variations in writing, separate from the drawings, at the time of submission. If the Contracting Officer 
approves any such variation, the Contracting Officer shall issue an appropriate contract modification, 
except that, if the variation is minor or does not involve a change in price or in time of performance, a 
modification need not be issued.  

(g) The Contractor shall submit to the Contracting Officer for approval four copies (unless otherwise 
indicated) of all shop drawings as called for under the various headings of these specifications. Three 
sets (unless otherwise indicated) of all shop drawings, will be retained by the Contracting Officer and 
one set will be returned to the Contractor.  

(end of clause) 
Alternate I (Apr 1984). When record shop drawings are required and reproducible shop drawings are 

needed, add the following sentences to paragraph (g) of the basic clause:  
Upon completing the work under this contract, the Contractor shall furnish a complete set of all shop 

drawings as finally approved. These drawings shall show all changes and revisions made up to the 
time the equipment is completed and accepted.  

Alternate II (Apr 1984). When record shop drawings are required and reproducible shop drawings are not 
needed, the following sentences shall be added to paragraph (g) of the basic clause:  

Upon completing the work under this contract, the Contractor shall furnish _____ [Contracting Officer 
complete by inserting desired amount] sets of prints of all shop drawings as finally approved. These 
drawings shall show changes and revisions made up to the time the equipment is completed and 
accepted.  

 
 
Bankruptcy 
 
(52.242-13) 
 

 
In the event the Contractor enters into proceedings relating to bankruptcy, whether voluntary or 
involuntary, the Contractor agrees to furnish, by certified mail or electronic commerce method authorized 
by the contract, written notification of the bankruptcy to the Contracting Officer responsible for 
administering the contract. This notification shall be furnished within five days of the initiation of the 
proceedings relating to bankruptcy filing. This notification shall include the date on which the bankruptcy 
petition was filed, the identity of the court in which the bankruptcy petition was filed, and a listing of 
government contract numbers and contracting offices for all government contracts against which final 
payment has not been made. This obligation remains in effect until final payment under this contract. 
 

 
The owner is assured of timely 
notice of a bankruptcy proceeding 
involving the contractor.  

 
Suspension of Work 
 
(52.242-14) 
 

 
(a) The Contracting Officer may order the Contractor, in writing, to suspend, delay, or interrupt all or any 

part of the work of this contract for the period of time that the Contracting Officer determines 
appropriate for the convenience of the government. 

(b) If the performance of all or any part of the work is, for an unreasonable period of time, suspended, 

 
Gives the owner the right to stop 
work under the contract, and 
establishes the contractor’s rights 
and obligations when work is 
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Suspension of Work 
 
(52.242-14) 
 
(cont’d) 
 
 
 
 
 
 
 

delayed, or interrupted (1) by an act of the Contracting Officer in the administration of this contract, 
or (2) by the Contracting Officer's failure to act within the time specified in this contract (or within a 
reasonable time if not specified), an adjustment shall be made for any increase in the cost of 
performance of this contract (excluding profit) necessarily caused by the unreasonable suspension, 
delay, or interruption, and the contract modified in writing accordingly. However, no adjustment 
shall be made under this clause for any suspension, delay, or interruption to the extent that 
performance would have been so suspended, delayed, or interrupted by any other cause, including the 
fault or negligence of the Contractor, or for which an equitable adjustment is provided for or 
excluded under any other term or condition of this contract.  

(c) A claim under this clause shall not be allowed-  
(1) For any costs incurred more than 20 days before the Contractor shall have notified the Contracting 

Officer in writing of the act or failure to act involved (but this requirement shall not apply as to a 
claim resulting from a suspension order); and  

(2) Unless the claim, in an amount stated, is asserted in writing as soon as practicable after the termination 
of the suspension, delay, or interruption, but not later than the date of final payment under the contract. 

stopped.  Without this clause, 
preventing the contractor from 
proceeding could be interpreted as 
a breach of contract and expose the 
owner to damages. 

 
Changes 
 
(52.243-4) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) The Contracting Officer may, at any time, without notice to the sureties, if any, by written order 

designated or indicated to be a change order, make changes in the work within the general scope of 
the contract, including changes-  

(1) In the specifications (including drawings and designs);  
(2) In the method or manner of performance of the work; 
(3) In the government-furnished facilities, equipment, materials, services, or site; or  
(4) Directing acceleration in the performance of the work.  
(b) Any other written or oral order (which, as used in this paragraph (b), includes direction, instruction, 

interpretation, or determination) from the Contracting Officer that causes a change shall be treated as 
a change order under this clause; Provided, that the Contractor gives the Contracting Officer written 
notice stating-  

(1) The date, circumstances, and source of the order; and  
(2) That the Contractor regards the order as a change order.  
(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer shall be 

treated as a change under this clause or entitle the Contractor to an equitable adjustment.  
(d) If any change under this clause causes an increase or decrease in the Contractor's cost of, or the time 

required for, the performance of any part of the work under this contract, whether or not changed by 
any such order, the Contracting Officer shall make an equitable adjustment and modify the contract 
in writing. However, except for an adjustment based on defective specifications, no adjustment for 
any change under paragraph (b) of this clause shall be made for any costs incurred more than 20 days 
before the Contractor gives written notice as required. In the case of defective specifications for 
which the government is responsible, the equitable adjustment shall include any increased cost 
reasonably incurred by the Contractor in attempting to comply with the defective specifications.  

(e) The Contractor must assert its right to an adjustment under this clause within 30 days after (1) receipt 
of a written change order under paragraph (a) of this clause or (2) the furnishing of a written notice 
under paragraph (b) of this clause, by submitting to the Contracting Officer a written statement 

 
Allows the owner to unilaterally 
change the scope of the contract 
and establishes the procedures to 
compensate the contractor when 
the change impacts the time or cost 
of performance. 
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describing the general nature and amount of the proposal, unless this period is extended by the 
government. The statement of proposal for adjustment may be included in the notice under paragraph 
(b) of this clause.  

(f) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after final 
payment under this contract. 

 
Inspection of 
Construction 
 
(52.246-12) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) Definition. "Work" includes, but is not limited to, materials, workmanship, and manufacture and 

fabrication of components.  
(b) The Contractor shall maintain an adequate inspection system and perform such inspections as will 

ensure that the work performed under the contract conforms to contract requirements. The Contractor 
shall maintain complete inspection records and make them available to the government. All work 
shall be conducted under the general direction of the Contracting Officer and is subject to 
government inspection and test at all places and at all reasonable times before acceptance to ensure 
strict compliance with the terms of the contract.  

(c) government inspections and tests are for the sole benefit of the government and do not-(1) Relieve the 
Contractor of responsibility for providing adequate quality control measures;  

(2) Relieve the Contractor of responsibility for damage to or loss of the material before acceptance;  
(3) Constitute or imply acceptance; or  
(4) Affect the continuing rights of the government after acceptance of the completed work under 

paragraph (i) of this section.  
(d) The presence or absence of a government inspector does not relieve the Contractor from any contract 

requirement, nor is the inspector authorized to change any term or condition of the specification 
without the Contracting Officer's written authorization.  

(e) The Contractor shall promptly furnish, at no increase in contract price, all facilities, labor, and material 
reasonably needed for performing such safe and convenient inspections and tests as may be required 
by the Contracting Officer. The government may charge to the Contractor any additional cost of 
inspection or test when work is not ready at the time specified by the Contractor for inspection or 
test, or when prior rejection makes reinspection or retest necessary. The government shall perform all 
inspections and tests in a manner that will not unnecessarily delay the work. Special, full size, and 
performance tests shall be performed as described in the contract.  

(f) The Contractor shall, without charge, replace or correct work found by the government not to conform 
to contract requirements, unless in the public interest the government consents to accept the work 
with an appropriate adjustment in contract price. The Contractor shall promptly segregate and remove 
rejected material from the premises.  

(g) If the Contractor does not promptly replace or correct rejected work, the government may-  
(1) By contract or otherwise, replace or correct the work and charge the cost to the Contractor; or  
(2) Terminate for default the Contractor's right to proceed.  
(h) If, before acceptance of the entire work, the government decides to examine already completed work 

by removing it or tearing it out, the Contractor, on request, shall promptly furnish all necessary 
facilities, labor, and material. If the work is found to be defective or nonconforming in any material 
respect due to the fault of the Contractor or its subcontractors, the Contractor shall defray the 
expenses of the examination and of satisfactory reconstruction. However, if the work is found to meet 

 
The owner benefits from this 
clause because it:  establishes that 
the owner inspections are for the 
benefit of the owner and not Q/A 
for the contractor; requires the 
contractor to make resources 
available to conduct reasonable 
inspections; identifies the owner’s 
remedies in the event work does 
not comply with specifications; 
identifies how the cost of invasive 
inspections will be allocated; 
allows the owner to charge the 
contractor when a final inspection 
is requested and the work is not 
complete. 
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contract requirements, the Contracting Officer shall make an equitable adjustment for the additional 
services involved in the examination and reconstruction, including, if completion of the work was 
thereby delayed, an extension of time.  

(i) Unless otherwise specified in the contract, the government shall accept, as promptly as practicable 
after completion and inspection, all work required by the contract or that portion of the work the 
Contracting Officer determines can be accepted separately. Acceptance shall be final and conclusive 
except for latent defects, fraud, gross mistakes amounting to fraud, or the government's rights under any 
warranty or guarantee. 

 
Warranty of 
Construction 
 
(52.246-21) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 (a) In addition to any other warranties in this contract, the Contractor warrants, except as provided in 

paragraph (i) of this clause, that work performed under this contract conforms to the contract 
requirements and is free of any defect in equipment, material, or design furnished, or workmanship 
performed by the Contractor or any subcontractor or supplier at any tier.  

(b) This warranty shall continue for a period of 1 year from the date of final acceptance of the work. If the 
government takes possession of any part of the work before final acceptance, this warranty shall 
continue for a period of 1 year from the date the government takes possession.  

(c) The Contractor shall remedy at the Contractor's expense any failure to conform, or any defect. In 
addition, the Contractor shall remedy at the Contractor's expense any damage to government-owned 
or controlled real or personal property, when that damage is the result of-  

(1) The Contractor's failure to conform to contract requirements; or  
(2) Any defect of equipment, material, workmanship, or design furnished.  
(d) The Contractor shall restore any work damaged in fulfilling the terms and conditions of this clause. 

The Contractor's warranty with respect to work repaired or replaced will run for 1 year from the date 
of repair or replacement.  

(e) The Contracting Officer shall notify the Contractor, in writing, within a reasonable time after the 
discovery of any failure, defect, or damage.  

(f) If the Contractor fails to remedy any failure, defect, or damage within a reasonable time after receipt of 
notice, the government shall have the right to replace, repair, or otherwise remedy the failure, defect, 
or damage at the Contractor's expense.  

(g) With respect to all warranties, express or implied, from subcontractors, manufacturers, or suppliers for 
work performed and materials furnished under this contract, the Contractor shall-  

(1) Obtain all warranties that would be given in normal commercial practice;  
(2) Require all warranties to be executed, in writing, for the benefit of the government, if directed by the 

Contracting Officer; and  
(3) Enforce all warranties for the benefit of the government, if directed by the Contracting Officer.  
(h) In the event the Contractor's warranty under paragraph (b) of this clause has expired, the government 

may bring suit at its expense to enforce a subcontractor's, manufacturer's, or supplier's warranty.  
(i) Unless a defect is caused by the negligence of the Contractor or subcontractor or supplier at any tier, 

the Contractor shall not be liable for the repair of any defects of material or design furnished by the 
government nor for the repair of any damage that results from any defect in government-furnished 
material or design.  

(j) This warranty shall not limit the government's rights under the Inspection and Acceptance clause of 

 
This clause benefits the owner by 
establishing a warranty period for 
work completed and identifying 
the process and remedies when 
defects are identified.  Reduces the 
owner’s risk of missing defects 
during the acceptance inspection.  
However, Contractors have to 
consider the cost of complying 
with this requirement in their bid 
price. 
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this contract with respect to latent defects, gross mistakes, or fraud.  
(end of clause) 
Alternate I (Apr 1984). If the government specifies in the contract the use of any equipment by "brand 

name and model," the Contracting Officer may add a paragraph substantially the same as the 
following paragraph (k) to the basic clause:  

(k) Defects in design or manufacture of equipment specified by the government on a "brand name and 
model" basis, shall not be included in this warranty. In this event, the Contractor shall require any 
subcontractors, manufacturers, or suppliers thereof to execute their warranties, in writing, directly to 
the government. 

 
 
Termination for 
Convenience of the 
Government (Fixed-
Price) 
 
(52.249-2) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(a) The government may terminate performance of work under this contract in whole or, from time to 

time, in part if the Contracting Officer determines that a termination is in the government's interest. 
The Contracting Officer shall terminate by delivering to the Contractor a Notice of Termination 
specifying the extent of termination and the effective date.  

(b) After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the 
Contractor shall immediately proceed with the following obligations, regardless of any delay in 
determining or adjusting any amounts due under this clause:  

(1) Stop work as specified in the notice.  
(2) Place no further subcontracts or orders (referred to as subcontracts in this clause) for materials, 

services, or facilities, except as necessary to complete the continued portion of the contract.  
(3) Terminate all subcontracts to the extent they relate to the work terminated.  
(4) Assign to the government, as directed by the Contracting Officer, all right, title, and interest of the 

Contractor under the subcontracts terminated, in which case the government shall have the right to 
settle or to pay any termination settlement proposal arising out of those terminations.  

(5) With approval or ratification to the extent required by the Contracting Officer, settle all outstanding 
liabilities and termination settlement proposals arising from the termination of subcontracts; the 
approval or ratification will be final for purposes of this clause.  

(6) As directed by the Contracting Officer, transfer title and deliver to the government-  
(i) The fabricated or unfabricated parts, work in process, completed work, supplies, and other material 

produced or acquired for the work terminated; and  
(ii) The completed or partially completed plans, drawings, information, and other property that, if the 

contract had been completed, would be required to be furnished to the government.  
(7) Complete performance of the work not terminated.  
(8) Take any action that may be necessary, or that the Contracting Officer may direct, for the protection 

and preservation of the property related to this contract that is in the possession of the Contractor and 
in which the government has or may acquire an interest.  

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property of the 
types referred to in paragraph (b)(6) of this clause; provided, however, that the Contractor (i) is not 
required to extend credit to any purchaser and (ii) may acquire the property under the conditions 
prescribed by, and at prices approved by, the Contracting Officer. The proceeds of any transfer or 
disposition will be applied to reduce any payments to be made by the government under this contract, 

 
Allows the owner the right to 
terminate the contractor’s right to 
progress under the contract.  This 
is a significant right to breach the 
contract.  The clause also details 
the steps to be taken by the 
contractor when a contract is 
terminated.  This clause protects 
the owner in the event the project 
cannot be completed for reasons 
outside the control of the owner 
(e.g., changes in congressional 
funding).  Otherwise, termination 
should be carefully considered. 
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credited to the price or cost of the work, or paid in any other manner directed by the Contracting 
Officer.  

(c) The Contractor shall submit complete termination inventory schedules no later than 120 days from the 
effective date of termination, unless extended in writing by the Contracting Officer upon written 
request of the Contractor within this 120-day period.  

(d) After expiration of the plant clearance period as defined in Subpart 45.6 of the Federal Acquisition 
Regulation, the Contractor may submit to the Contracting Officer a list, certified as to quantity and 
quality, of termination inventory not previously disposed of, excluding items authorized for 
disposition by the Contracting Officer. The Contractor may request the government to remove those 
items or enter into an agreement for their storage. Within 15 days, the government will accept title to 
those items and remove  

 them or enter into a storage agreement. The Contracting Officer may verify the list upon removal of 
the items, or if stored, within 45 days from submission of the list, and shall correct the list, as 
necessary, before final settlement.  

(e) After termination, the Contractor shall submit a final termination settlement proposal to the 
Contracting Officer in the form and with the certification prescribed by the Contracting Officer. The 
Contractor shall submit the proposal promptly, but no later than 1 year from the effective date of 
termination, unless extended in writing by the Contracting Officer upon written request of the 
Contractor within this 1-year period. However, if the Contracting Officer determines that the facts 
justify it, a termination settlement proposal may be received and acted on after 1 year or any 
extension. If the Contractor fails to submit the proposal within the time allowed, the Contracting 
Officer may determine, on the basis of information available, the amount, if any, due the Contractor 
because of the termination and shall pay the amount determined.  

(f) Subject to paragraph (e) of this clause, the Contractor and the Contracting Officer may agree upon the 
whole or any part of the amount to be paid or remaining to be paid because of the termination. The 
amount may include a reasonable allowance for profit on work done. However, the agreed amount, 
whether under this paragraph (f) or paragraph (g) of this clause, exclusive of costs shown in 
paragraph (g)(3) of this clause, may not exceed the total contract price as reduced by (1) the amount 
of payments previously made and (2) the contract price of work not terminated. The contract shall be 
modified, and the Contractor paid the agreed amount. Paragraph (g) of this clause shall not limit, 
restrict, or affect the amount that may be agreed upon to be paid under this paragraph.  

(g) If the Contractor and the Contracting Officer fail to agree on the whole amount to be paid because of 
the termination of work, the Contracting Officer shall pay the Contractor the amounts determined by 
the Contracting Officer as follows, but without duplication of any amounts agreed on under 
paragraph (f) of this clause:  

(1) The contract price for completed supplies or services accepted by the government (or sold or acquired 
under paragraph (b)(9) of this clause) not previously paid for, adjusted for any saving of freight and 
other charges.  

(2) The total of-  
(i) The costs incurred in the performance of the work terminated, including initial costs and preparatory 

expense allocable thereto, but excluding any costs attributable to supplies or services paid or to be 
paid under paragraph (g)(1) of this clause;  
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(ii) The cost of settling and paying termination settlement proposals under terminated subcontracts that 
are properly chargeable to the terminated portion of the contract if not included in subdivision 
(g)(2)(i) of this clause; and  

(iii) A sum, as profit on subdivision (g)(2)(i) of this clause, determined by the Contracting Officer under 
49.202 of the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and 
reasonable; however, if it appears that the Contractor would have sustained a loss on the entire 
contract had it been completed, the Contracting Officer shall allow no profit under this subdivision 
(g)(2)(iii) and shall reduce the settlement to reflect the indicated rate of loss.  

(3) The reasonable costs of settlement of the work terminated, including-  
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination 

settlement proposals and supporting data;  
(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements); and  
(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation, 

protection, or disposition of the termination inventory.  
(h) Except for normal spoilage, and except to the extent that the government expressly assumed the risk of 

loss, the Contracting Officer shall exclude from the amounts payable to the Contractor under 
paragraph (g) of this clause, the fair value, as determined by the Contracting Officer, of property that 
is destroyed, lost, stolen, or damaged so as to become undeliverable to the government or to a buyer.  

(i) The cost principles and procedures of Part 31 of the Federal Acquisition Regulation, in effect on the 
date of this contract, shall govern all costs claimed, agreed to, or determined under this clause.  

(j) The Contractor shall have the right of appeal, under the Disputes clause, from any determination made 
by the Contracting Officer under paragraph (e), (g), or (l) of this clause, except that if the Contractor 
failed to submit the termination settlement proposal or request for equitable adjustment within the 
time provided in paragraph (e) or (l), respectively, and failed to request a time extension, there is no 
right of appeal.  

(k) In arriving at the amount due the Contractor under this clause, there shall be deducted-(1) All 
unliquidated advance or other payments to the Contractor under the terminated portion of this 
contract;  

(2) Any claim which the government has against the Contractor under this contract; and  
(3) The agreed price for, or the proceeds of sale of, materials, supplies, or other things acquired by the 

Contractor or sold under the provisions of this clause and not recovered by or credited to the 
government.  

(l) If the termination is partial, the Contractor may file a proposal with the Contracting Officer for an 
equitable adjustment of the price(s) of the continued portion of the contract. The Contracting Officer 
shall make any equitable adjustment agreed upon. Any proposal by the Contractor for an equitable 
adjustment under this clause shall be requested within 90 days from the effective date of termination 
unless extended in writing by the Contracting Officer.  

(m)(1) The government may, under the terms and conditions it prescribes, make partial payments and 
payments against costs incurred by the Contractor for the terminated portion of the contract, if the 
Contracting Officer believes the total of these payments will not exceed the amount to which the 
Contractor will be entitled.  

(2) If the total payments exceed the amount finally determined to be due, the Contractor shall repay the 
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excess to the government upon demand, together with interest computed at the rate established by the 
Secretary of the Treasury under 50 U.S.C. App. 1215(b)(2). Interest shall be computed for the period 
from the date the excess payment is received by the Contractor to the date the excess is repaid. 
Interest shall not be charged on any excess payment due to a reduction in the Contractor's termination 
settlement proposal because of retention or other disposition of termination inventory until 10 days 
after the date of the retention or disposition, or a later date determined by the Contracting Officer 
because of the circumstances.  

(n) Unless otherwise provided in this contract or by statute, the Contractor shall maintain all records and 
documents relating to the terminated portion of this contract for 3 years after final settlement. This 
includes all books and other evidence bearing on the Contractor's costs and expenses under this 
contract. The Contractor shall make these records and documents available to the government, at the 
Contractor's office, at all reasonable times, without any direct charge. If approved by the Contracting 
Officer, photographs, microphotographs, or other authentic reproductions may be maintained instead 
of original records and documents.  

(End of clause)  
Alternate I (Sept 1996). If the contract is for construction, substitute the following paragraph (g) for 

paragraph (g) of the basic clause:  
(g) If the Contractor and Contracting Officer fail to agree on the whole amount to be paid the Contractor 

because of the termination of work, the Contracting Officer shall pay the Contractor the amounts 
determined as follows, but without duplication of any amounts agreed upon under paragraph (f) of 
this clause:  

(1) For contract work performed before the effective date of termination, the total (without duplication of 
any items) of-  

(i) The cost of this work; (ii) The cost of settling and paying termination settlement proposals under 
terminated subcontracts that are properly chargeable to the terminated portion of the contract if not 
included in subdivision (g)(1)(i) of this clause; and  

(iii) A sum, as profit on subdivision (g)(1)(i) of this clause, determined by the Contracting Officer under 
49.202 of the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and 
reasonable; however, if it appears that the Contractor would have sustained a loss on the entire 
contract had it been completed, the Contracting Officer shall allow no profit under this subdivision 
(g)(1)(iii) and shall reduce the settlement to reflect the indicated rate of loss.  

(2) The reasonable costs of settlement of the work terminated, including-  
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination 

settlement proposals and supporting data;  
(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements); and  
(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation, 

protection, or disposition of the termination inventory.  
Alternate II (Sept 1996). If the contract is with an agency of the U.S. government or with State, local, or 

foreign governments or their agencies, and if the Contracting Officer determines that the requirement 
to pay interest on excess partial payments is inappropriate, delete paragraph (m)(2) of the basic 
clause.  

Alternate III (Sept 1996). If the contract is for construction and with an agency of the U.S. government or 
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with State, local, or foreign governments or their agencies, substitute the following paragraph (g) for 
paragraph (g) of the basic clause. Paragraph (m)(2) may be deleted from the basic clause if the 
Contracting Officer determines that the requirement to pay interest on excess partial payments is 
inappropriate.  

(g) If the Contractor and Contracting Officer fail to agree on the whole amount to be paid the Contractor 
because of the termination of work, the Contracting Officer shall pay the Contractor the amounts 
determined as follows, but without duplication of any amounts agreed upon under paragraph (f) of 
this clause:  

(1) For contract work performed before the effective date of termination, the total (without duplication of 
any items) of-  

(i) The cost of this work;  
(ii) The cost of settling and paying termination settlement proposals under terminated subcontracts that 

are properly chargeable to the terminated portion of the contract if not included in subdivision 
(g)(1)(i) of this clause; and  

(iii) A sum, as profit on subdivision (g)(1)(i) of this clause, determined by the Contracting Officer under 
49.202 of the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and 
reasonable; however, if it appears that the Contractor would have sustained a loss on the entire 
contract had it been completed, the Contracting Officer shall allow no profit under this subdivision 
(iii) and shall reduce the settlement to reflect the indicated rate of loss.  

(2) The reasonable costs of settlement of the work terminated, including-(i) Accounting, legal, clerical, 
and other expenses reasonably necessary for the preparation of termination settlement proposals and 
supporting data;  

(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements); and  
(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation, 

protection, or disposition of the termination inventory. 
 

 
Default  
(Fixed-Price 
Construction) 
 
(52.249-10) 
 
 
 
 
 
 
 
 
 
 

 
(a) If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence that 

will insure its completion within the time specified in this contract including any extension, or fails to 
complete the work within this time, the government may, by written notice to the Contractor, 
terminate the right to proceed with the work (or the separable part of the work) that has been delayed. 
In this event, the government may take over the work and complete it by contract or otherwise, and 
may take possession of and use any materials, appliances, and plant on the work site necessary for 
completing the work. The Contractor and its sureties shall be liable for any damage to the 
government resulting from the Contractor's refusal or failure to complete the work within the 
specified time, whether or not the Contractor's right to proceed with the work is terminated. This 
liability includes any increased costs incurred by the government in completing the work.  

(b) The Contractor's right to proceed shall not be terminated nor the Contractor charged with damages 
under this clause, if-  

(1) The delay in completing the work arises from unforeseeable causes beyond the control and without the 
fault or negligence of the Contractor. Examples of such causes include-  

(i) Acts of God or of the public enemy,  

 
This clause allows the owner to 
terminate the contractor’s right to 
proceed when they fail to perform 
and describes the rights of the 
parties when a termination for 
default occurs.  The owner may 
allow additional time to complete 
the work for one of the reasons 
identified in the clause.    
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(ii) Acts of the government in either its sovereign or contractual capacity,  
(iii) Acts of another Contractor in the performance of a contract with the government,  
(iv) Fires,  
(v) Floods,  
(vi) Epidemics,  
(vii) Quarantine restrictions,  
(viii) Strikes,  
(ix) Freight embargoes,  
(x) Unusually severe weather, or  
(xi) Delays of subcontractors or suppliers at any tier arising from unforeseeable causes beyond the control 

and without the fault or negligence of both the Contractor and the subcontractors or suppliers; and  
(2) The Contractor, within 10 days from the beginning of any delay (unless extended by the Contracting 

Officer), notifies the Contracting Officer in writing of the causes of delay. The Contracting Officer 
shall ascertain the facts and the extent of delay. If, in the judgment of the Contracting Officer, the 
findings of fact warrant such action, the time  

for completing the work shall be extended. The findings of the Contracting Officer shall be final and 
conclusive on the parties, but subject to appeal under the Disputes clause.  

(c) If, after termination of the Contractor's right to proceed, it is determined that the Contractor was not in 
default, or that the delay was excusable, the rights and obligations of the parties will be the same as if 
the termination had been issued for the convenience of the government.  

(d) The rights and remedies of the government in this clause are in addition to any other rights and 
remedies provided by law or under this contract.  

(End of clause)  
Alternate I (Apr 1984). If the contract is for dismantling, demolition, or removal of improvements, 

substitute the following paragraph (a) for paragraph (a) of the basic clause:  
(a)(1) If the Contractor refuses or fails to prosecute the work, or any separable part, with the diligence that 

will insure its completion within the time specified in this contract, including any extension, or fails 
to complete the work within this time, the government may, by written notice to the Contractor, 
terminate the right to proceed with the work or the part of the work that has been delayed. In this 
event, the government may take over the work and complete it by contract or otherwise, and may 
take possession of and use any materials, appliances, and plant on the work site necessary for 
completing the work.  

(2) If title to property is vested in the Contractor under this contract, it shall revest in the government 
regardless of any other clause of this contract, except for property that the Contractor has disposed of 
by bona fide sale or removed from the site.  

(3) The Contractor and its sureties shall be liable for any damage to the government resulting from the 
Contractor's refusal or failure to complete the work within the specified time, whether or not the 
Contractor's right to proceed with the work is terminated. This liability includes any increased costs 
incurred by the government in completing the work.  

Alternate II (Apr 1984). If the contract is to be awarded during a period of national emergency, paragraph 
(b)(1) below may be substituted for paragraph (b)(1) of the basic clause:  

(1) The delay in completing the work arises from causes other than normal weather beyond the control 
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and without the fault or negligence of the Contractor. Examples of such causes include-  
(i) Acts of God or of the public enemy,  
(ii) Acts of the government in either its sovereign or contractual capacity,  
(iii) Acts of another Contractor in the performance of a contract with the government,  
(iv) Fires,  
(v) Floods,  
(vi) Epidemics,  
(vii) Quarantine restrictions,  
(viii) Strikes,  
(ix) Freight embargoes,  
(x) Unusually severe weather, or  
(xi) Delays of subcontractors or suppliers at any tier arising from causes other than normal weather 

beyond the control and without the fault or negligence of both the Contractor and the subcontractors 
or suppliers; and  

Alternate III (Apr 1984). If the contract is for dismantling, demolition, or removal of improvements and is 
to be awarded during a period of national emergency, substitute the following paragraph (a) for 
paragraph (a) of the basic clause. The following paragraph (b)(1) may be substituted for paragraph 
(b)(1) of the basic clause:  

(a)(1) If the Contractor refuses or fails to prosecute the work, or any separable part, with the diligence that 
will insure its completion within the time specified in this contract, including any extension, or fails 
to complete the work within this time, the government may, by written notice to the Contractor, 
terminate the right to proceed with the work or the part of the work that has been delayed. In this 
event, the government may take over the work and complete it by contract or otherwise, and may 
take possession of and use any materials, appliances, and plant on the work site necessary for 
completing the work.  

(2) If title to property is vested in the Contractor under this contract, it shall revest in the government 
regardless of any other clause of this contract, except for property that the Contractor has disposed of 
by bona fide sale or removed from the site.  

(3) The Contractor and its sureties shall be liable for any damage to the government resulting from the 
Contractor's refusal or failure to complete the work within the specified time, whether or not the 
Contractor's right to proceed with the work is terminated. This liability includes any increased costs 
incurred by the government in completing the work.  

(b) The Contractor's right to proceed shall not be terminated nor the Contractor charged with damages 
under this clause, if-  

(1) The delay in completing the work arises from causes other than normal weather beyond the control 
and without the fault or negligence of the Contractor. Examples of such causes include-  

(i) Acts of God or of the public enemy,  
(ii) Acts of the government in either its sovereign or contractual capacity,  
(iii) Acts of another Contractor in the performance of a contract with the government,  
(iv) Fires,  
(v) Floods,  
(vi) Epidemics,  
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Title Text Purpose 

 
Default  
(Fixed-Price 
Construction) 
 
(52.249-10) 
 
(cont’d) 
 

(vii) Quarantine restrictions,  
(viii) Strikes,  
(ix) Freight embargoes,  
(x) Unusually severe weather, or  
(xi) Delays of subcontractors or suppliers at any tier arising from causes other than normal weather 
beyond the control and without the fault or negligence of both the Contractor and the subcontractors or 
suppliers. 

  

 

 
 Clauses for Architect / Engineer Contracts 

 
 
 

 
Design within 
Funding Limitations 
 
(52.236-22) 
 

 
 (a) The Contractor shall accomplish the design services required under this contract so as to permit the 

award of a contract, using standard Federal Acquisition Regulation procedures for the construction of 
the facilities designed at a price that does not exceed the estimated construction contract price as set 
forth in paragraph (c) of this clause. When bids or proposals for the construction contract are received 
that exceed the estimated price, the Contractor shall perform such redesign and other services as are 
necessary to permit contract award within the funding limitation. These additional services shall be 
performed at no increase in the price of this contract. However, the Contractor shall not be required 
to perform such additional services at no cost to the government if the unfavorable bids or proposals 
are the result of conditions beyond its reasonable control.  

(b) The Contractor will promptly advise the Contracting Officer if it finds that the project being designed 
will exceed or is likely to exceed the funding limitations and it is unable to design a usable facility 
within these limitations. Upon receipt of such information, the Contracting Officer will review the 
Contractor's revised estimate of construction cost. The government may, if it determines that the 
estimated construction contract price set forth in this contract is so low that award of a construction 
contract not in excess of such estimate is improbable, authorize a change in scope or materials as 
required to reduce the estimated construction cost to an amount within the estimated construction 
contract price set forth in paragraph (c) of this clause, or the government may adjust such estimated 
construction contract price. When bids or proposals are not solicited or are unreasonably delayed, the 
government shall prepare an estimate of constructing the design submitted and such estimate shall be 
used in lieu of bids or proposals to determine compliance with the funding limitation.  

(c) The estimated construction contract price for the project described in this contract is $______.  
 

 
Protects the owner and project by 
requiring the designer to complete 
a design that can be completed 
within the funds available or notify 
the owner if they cannot design the 
requested facility within the 
amount identified.  The owner can 
require redesign if the price for 
construction exceeds the identified 
limit. 

 
Responsibility of the 
Architect-Engineer 
Contractor 
 
(52.236-23) 
 
 

 
 (a) The Contractor shall be responsible for the professional quality, technical accuracy, and the 

coordination of all designs, drawings, specifications, and other services furnished by the Contractor 
under this contract. The Contractor shall, without additional compensation, correct or revise any 
errors or deficiencies in its designs, drawings, specifications, and other services.  

(b) Neither the government's review, approval or acceptance of, nor payment for, the services required 
under this contract shall be construed to operate as a waiver of any rights under this contract or of any 
cause of action arising out of the performance of this contract, and the Contractor shall be and remain 

 
Clearly describes the 
responsibilities of the A/E and 
owner.  Reminds the A/E that 
owner review, acceptance and 
payment do not relieve their 
responsibilities.  This may seem 
obvious, but inclusion of the clause 
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Title Text Purpose 

 
Responsibility of the 
Architect-Engineer 
Contractor 
 
(52.236-23) 
(cont’d) 

liable to the government in accordance with applicable law for all damages to the government caused 
by the Contractor's negligent performance of any of the services furnished under this contract.  

(c) The rights and remedies of the government provided for under this contract are in addition to any other 
rights and remedies provided by law.  

(d) If the Contractor is comprised of more than one legal entity, each such entity shall be jointly and 
severally liable hereunder. 

eliminates any ambiguities. 

Work Oversight in 
Architect-Engineer 
Contracts 
(52.236-24) 
 

 
The extent and character of the work to be done by the Contractor shall be subject to the general 
oversight, supervision, direction, control, and approval of the Contracting Officer.  
 

 
 

Requirements for 
Registration of 
Designers 
 
(52.236-25) 
 

The design of architectural, structural, mechanical, electrical, civil, or other engineering features of the 
work shall be accomplished or reviewed and approved by architects or engineers registered to practice in 
the particular professional field involved in a State or possession of the United States, in Puerto Rico, or 
in the District of Columbia.  
 

Helps ensure a quality design by 
requiring professional licensure or 
registration. 

Subcontractors & 
Outside Associates & 
Consultants 
(Architect-Engineer 
Services)  (52.244-4) 

Any subcontractors and outside associates or consultants required by the Contractor in connection with 
the services covered by the contract will be limited to individuals or firms that were specifically identified 
and agreed to during negotiations. The Contractor shall obtain the Contracting Officer's written consent 
before making any substitution for these subcontractors, associates, or consultants.  
 

Helps ensures that the design team 
selected is the team that completes 
the design and requires changes in 
the team composition be approved 
by the owner. 

  

Page 7-39 



Technical Assistance Guide  September 2004 
 

SECTION 8 

A. OMB Circular A-87(REVISED 5/4/95, As Further Amended 8/29/97) 
 

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS  

SUBJECT: Cost Principles for State, Local, and Indian Tribal Governments  

1. Purpose. This Circular establishes principles and standards for determining costs for Federal 
awards carried out through grants, cost reimbursement contracts, and other agreements with State 
and local governments and federally-recognized Indian tribal governments (governmental units).  

2. Authority. This Circular is issued under the authority of the Budget and Accounting Act of 1921, 
as amended; the Budget and Accounting Procedures Act of 1950, as amended; the Chief Financial 
Officers Act of 1990; Reorganization Plan No. 2 of 1970; and Executive Order No. 11541 
("Prescribing the Duties of the Office of Management and Budget and the Domestic Policy Council in 
the Executive Office of the President").  

3. Background. An interagency task force was established in 1987 to review existing cost principles 
for Federal awards to State, local, and Indian tribal governments. The task force studied Inspector 
General reports and recommendations, solicited suggestions for changes to the Circular from 
governmental units, and compared for consistency the provisions of other OMB cost principles 
circulars covering non-profit organizations and universities. A proposed revised Circular reflecting 
the results of those efforts was issued on October 12, 1988, and August 19, 1993. Extensive 
comments on the proposed revisions, discussions with interest groups, and related developments 
were considered in developing this revision.  

4. Rescissions. This Circular rescinds and supersedes Circular A-87, issued January 15, 1981.  

5. Policy. This Circular establishes principles and standards to provide a uniform approach for 
determining costs and to promote effective program delivery, efficiency, and better relationships 
between governmental units and the Federal Government. The principles are for determining 
allowable costs only. They are not intended to identify the circumstances or to dictate the extent of 
Federal and governmental unit participation in the financing of a particular Federal award. Provision 
for profit or other increment above cost is outside the scope of this Circular.  

6. Definitions. Definitions of key terms used in this Circular are contained in Attachment A, Section 
B.  

7. Required Action. Agencies responsible for administering programs that involve cost 
reimbursement contracts, grants, and other agreements with governmental units shall issue codified 
regulations to implement the provisions of this Circular and its Attachments by September 1, 1995.  

8. OMB Responsibilities. The Office of Management and Budget (OMB) will review agency 
regulations and implementation of this Circular, and will provide policy interpretations and assistance 
to insure effective and efficient implementation. Any exceptions will be subject to approval by OMB. 
Exceptions will only be made in particular cases where adequate justification is presented.  

9. Information Contact. Further information concerning this Circular may be obtained by contacting 
the Office of Federal Financial Management, Financial Standards and Reporting Branch, Office of 
Management and Budget, Washington, DC 20503, telephone 202-395-3993.  
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10. Policy Review Date. OMB Circular A-87 will have a policy review three years from the date of 
issuance.  

11. Effective Date. This Circular is effective as follows:  

- For costs charged indirectly or otherwise covered by the cost allocation plans described in 
Attachments C, D and E, this revision shall be applied to cost allocation plans and indirect cost 
proposals submitted or prepared for a governmental unit's fiscal year that begins on or after 
September 1, 1995.  

- For other costs, this revision shall be applied to all awards or amendments, including continuation 
or renewal awards, made on or after September 1, 1995.  

Attachments  
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ATTACHMENT A 
Circular No. A-87  

 

GENERAL PRINCIPLES FOR DETERMINING 
ALLOWABLE COSTS  

 

TABLE OF CONTENTS  

A. Purpose and Scope  

1. Objectives  

2. Policy guides  

3. Application  

B. Definitions  

1. Approval or authorization of the awarding or cognizant Federal agency  

2. Award  

3. Awarding agency  

4. Central service cost allocation plan  

5. Claim  

6. Cognizant agency  

7. Common rule  

8. Contract  

9. Cost  

10. Cost allocation plan  

11. Cost objective  

12. Federally-recognized Indian tribal government  

13. Governmental unit  

14. Grantee department or agency  

15. Indirect cost rate proposal  

16. Local government  

17. Public assistance cost allocation plan  

18. State  

C. Basic Guidelines  
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1. Factors affecting allowability of costs  

2. Reasonable costs  

3. Allocable costs  

4. Applicable credits  

D. Composition of Cost  

1. Total cost  

2. Classification of costs  

E. Direct Costs  

1. General  

2. Application  

3. Minor items  

F. Indirect Costs  

1. General  

2. Cost allocation plans and indirect cost proposals  

3. Limitation on indirect or administrative costs  

G. Interagency Services  

H. Required Certifications  

A. Purpose and Scope  

1. Objectives. This Attachment establishes principles for determining the allowable costs incurred by 
State, local, and federally-recognized Indian tribal governments (governmental units) under grants, 
cost reimbursement contracts, and other agreements with the Federal Government (collectively 
referred to in this Circular as "Federal awards"). The principles are for the purpose of cost 
determination and are not intended to identify the circumstances or dictate the extent of Federal or 
governmental unit participation in the financing of a particular program or project. The principles are 
designed to provide that Federal awards bear their fair share of cost recognized under these 
principles except where restricted or prohibited by law. Provision for profit or other increment above 
cost is outside the scope of this Circular.  

2. Policy guides.  

a. The application of these principles is based on the fundamental premises that:  

(1) Governmental units are responsible for the efficient and effective administration of Federal 
awards through the application of sound management practices.  

(2) Governmental units assume responsibility for administering Federal funds in a manner consistent 
with underlying agreements, program objectives, and the terms and conditions of the Federal award.  
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(3) Each governmental unit, in recognition of its own unique combination of staff, facilities, and 
experience, will have the primary responsibility for employing whatever form of organization and 
management techniques may be necessary to assure proper and efficient administration of Federal 
awards.  

b. Federal agencies should work with States or localities which wish to test alternative mechanisms 
for paying costs for administering Federal programs. The Office of Management and Budget (OMB) 
encourages Federal agencies to test fee-for-service alternatives as a replacement for current cost-
reimbursement payment methods in response to the National Performance Review's (NPR) 
recommendation. The NPR recommended the fee-for-service approach to reduce the burden 
associated with maintaining systems for charging administrative costs to Federal programs and 
preparing and approving cost allocation plans. This approach should also increase incentives for 
administrative efficiencies and improve outcomes.  

3. Application.  

a. These principles will be applied by all Federal agencies in determining costs incurred by 
governmental units under Federal awards (including subawards) except those with (1) publicly-
financed educational institutions subject to OMB Circular A-21, "Cost Principles for Educational 
Institutions," and (2) programs administered by publicly-owned hospitals and other providers of 
medical care that are subject to requirements promulgated by the sponsoring Federal agencies. 
However, this Circular does apply to all central service and department/agency costs that are 
allocated or billed to those educational institutions, hospitals, and other providers of medical care or 
services by other State and local government departments and agencies.  
b. All subawards are subject to those Federal cost principles applicable to the particular organization 
concerned. Thus, if a subaward is to a governmental unit (other than a college, university or hospital), 
this Circular shall apply; if a subaward is to a commercial organization, the cost principles applicable to 
commercial organizations shall apply; if a subaward is to a college or university, Circular A-21 shall 
apply; if a subaward is to a hospital, the cost principles used by the Federal awarding agency for awards 
to hospitals shall apply, subject to the provisions of subsection A.3.a. of this Attachment; if a subaward is 
to some other non-profit organization, Circular A-122, "Cost Principles for Non-Profit Organizations," 
shall apply. 
c. These principles shall be used as a guide in the pricing of fixed price arrangements where costs 
are used in determining the appropriate price.  

d. Where a Federal contract awarded to a governmental unit incorporates a Cost Accounting 
Standards (CAS) clause, the requirements of that clause shall apply. In such cases, the 
governmental unit and the cognizant Federal agency shall establish an appropriate advance 
agreement on how the governmental unit will comply with applicable CAS requirements when 
estimating, accumulating and reporting costs under CAS-covered contracts. The agreement shall 
indicate that OMB Circular A-87 requirements will be applied to other Federal awards. In all cases, 
only one set of records needs to be maintained by the governmental unit.  

e. Conditional exemptions.  

(1) OMB authorizes conditional exemption from OMB administrative requirements and cost principles 
circulars for certain Federal programs with statutorily-authorized consolidated planning and 
consolidated administrative funding, that are identified by a Federal agency and approved by the 
head of the Executive department or establishment. A Federal agency shall consult with OMB during 
its consideration of whether to grant such an exemption.  

(2) To promote efficiency in State and local program administration, when Federal non-entitlement 
programs with common purposes have specific statutorily-authorized consolidated planning and 
consolidated administrative funding and where most of the State agency's resources come from non-
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Federal sources, Federal agencies may exempt these covered State-administered, non-entitlement 
grant programs from certain OMB grants management requirements. The exemptions would be from 
all but the allocability of costs provisions of OMB Circulars A-87 (Attachment A, subsection C.3), 
"Cost Principles for State, Local, and Indian Tribal Governments," A-21 (Section C, subpart 4), "Cost 
Principles for Educational Institutions," and A-122 (Attachment A, subsection A.4), "Cost Principles 
for Non-Profit Organizations," and from all of the administrative requirements provisions of OMB 
Circular A-110, "Uniform Administrative Requirements for Grants and Agreements with Institutions of 
Higher Education, Hospitals, and Other Non-Profit Organizations," and the agencies' grants 
management common rule.  

(3) When a Federal agency provides this flexibility, as a prerequisite to a State's exercising this 
option, a State must adopt its own written fiscal and administrative requirements for expending and 
accounting for all funds, which are consistent with the provisions of OMB Circular A-87, and extend 
such policies to all subrecipients. These fiscal and administrative requirements must be sufficiently 
specific to ensure that: funds are used in compliance with all applicable Federal statutory and 
regulatory provisions, costs are reasonable and necessary for operating these programs, and funds 
are not be used for general expenses required to carry out other responsibilities of a State or its 
subrecipients.  

B. Definitions  

1. "Approval or authorization of the awarding or cognizant Federal agency" means documentation 
evidencing consent prior to incurring a specific cost. If such costs are specifically identified in a 
Federal award document, approval of the document constitutes approval of the costs. If the costs 
are covered by a State/local-wide cost allocation plan or an indirect cost proposal, approval of the 
plan constitutes the approval.  

2. "Award" means grants, cost reimbursement contracts and other agreements between a State, 
local and Indian tribal government and the Federal Government.  

3. "Awarding agency" means (a) with respect to a grant, cooperative agreement, or cost 
reimbursement contract, the Federal agency, and (b) with respect to a subaward, the party that 
awarded the subaward.  

4. "Central service cost allocation plan" means the documentation identifying, accumulating, and 
allocating or developing billing rates based on the allowable costs of services provided by a 
governmental unit on a centralized basis to its departments and agencies. The costs of these 
services may be allocated or billed to users.  

5. "Claim" means a written demand or written assertion by the governmental unit or grantor seeking, 
as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of 
award terms, or other relief arising under or relating to the award. A voucher, invoice or other routine 
request for payment that is not a dispute when submitted is not a claim. Appeals, such as those filed 
by a governmental unit in response to questioned audit costs, are not considered claims until a final 
management decision is made by the Federal awarding agency.  

6. "Cognizant agency" means the Federal agency responsible for reviewing, negotiating, and 
approving cost allocation plans or indirect cost proposals developed under this Circular on behalf of 
all Federal agencies. OMB publishes a listing of cognizant agencies.  

7. "Common Rule" means the "Uniform Administrative Requirements for Grants and Cooperative 
Agreements to State and Local Governments; Final Rule" originally issued at 53 FR 8034-8103 
(March 11, 1988). Other common rules will be referred to by their specific titles.  
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8. "Contract" means a mutually binding legal relationship obligating the seller to furnish the supplies 
or services (including construction) and the buyer to pay for them. It includes all types of 
commitments that obligate the government to an expenditure of appropriated funds and that, except 
as otherwise authorized, are in writing. In addition to bilateral instruments, contracts include (but are 
not limited to): awards and notices of awards; job orders or task orders issued under basic ordering 
agreements; letter contracts; orders, such as purchase orders, under which the contract becomes 
effective by written acceptance or performance; and, bilateral contract modifications. Contracts do 
not include grants and cooperative agreements covered by 31 U.S.C. 6301 et seq.  

9. "Cost" means an amount as determined on a cash, accrual, or other basis acceptable to the 
Federal awarding or cognizant agency. It does not include transfers to a general or similar fund.  

10. "Cost allocation plan" means central service cost allocation plan, public assistance cost 
allocation plan, and indirect cost rate proposal. Each of these terms are further defined in this 
section.  

11. "Cost objective" means a function, organizational subdivision, contract, grant, or other activity for 
which cost data are needed and for which costs are incurred.  

12. "Federally-recognized Indian tribal government" means the governing body or a governmental 
agency of any Indian tribe, band, nation, or other organized group or community (including any 
native village as defined in Section 3 of the Alaska Native Claims Settlement Act, 85 Stat. 688) 
certified by the Secretary of the Interior as eligible for the special programs and services provided 
through the Bureau of Indian Affairs.  

13. "Governmental unit" means the entire State, local, or federally-recognized Indian tribal 
government, including any component thereof. Components of governmental units may function 
independently of the governmental unit in accordance with the term of the award.  

14. "Grantee department or agency" means the component of a State, local, or federally-recognized 
Indian tribal government which is responsible for the performance or administration of all or some 
part of a Federal award.  

15. "Indirect cost rate proposal" means the documentation prepared by a governmental unit or 
component thereof to substantiate its request for the establishment of an indirect cost rate as 
described in Attachment E of this Circular.  

16. "Local government" means a county, municipality, city, town, township, local public authority, 
school district, special district, intrastate district, council of governments (whether or not incorporated 
as a non-profit corporation under State law), any other regional or interstate government entity, or 
any agency or instrumentality of a local government.  

17. "Public assistance cost allocation plan" means a narrative description of the procedures that will 
be used in identifying, measuring and allocating all administrative costs to all of the programs 
administered or supervised by State public assistance agencies as described in Attachment D of this 
Circular.  

18. "State" means any of the several States of the United States, the District of Columbia, the 
Commonwealth of Puerto Rico, any territory or possession of the United States, or any agency or 
instrumentality of a State exclusive of local governments.  

C. Basic Guidelines  

1. Factors affecting allowability of costs. To be allowable under Federal awards, costs must meet the 
following general criteria:  
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a. Be necessary and reasonable for proper and efficient performance and administration of Federal 
awards.  

b. Be allocable to Federal awards under the provisions of this Circular.  

c. Be authorized or not prohibited under State or local laws or regulations.  

d. Conform to any limitations or exclusions set forth in these principles, Federal laws, terms and 
conditions of the Federal award, or other governing regulations as to types or amounts of cost items.  

e. Be consistent with policies, regulations, and procedures that apply uniformly to both Federal 
awards and other activities of the governmental unit.  

f. Be accorded consistent treatment. A cost may not be assigned to a Federal award as a direct cost 
if any other cost incurred for the same purpose in like circumstances has been allocated to the 
Federal award as an indirect cost.  

g. Except as otherwise provided for in this Circular, be determined in accordance with generally 
accepted accounting principles.  

h. Not be included as a cost or used to meet cost sharing or matching requirements of any other 
Federal award in either the current or a prior period, except as specifically provided by Federal law 
or regulation.  

i. Be the net of all applicable credits.  

j. Be adequately documented.  

2. Reasonable costs. A cost is reasonable if, in its nature and amount, it does not exceed that which 
would be incurred by a prudent person under the circumstances prevailing at the time the decision 
was made to incur the cost. The question of reasonableness is particularly important when 
governmental units or components are predominately federally- funded. In determining 
reasonableness of a given cost, consideration shall be given to:  

a. Whether the cost is of a type generally recognized as ordinary and necessary for the operation of 
the governmental unit or the performance of the Federal award.  

b. The restraints or requirements imposed by such factors as: sound business practices; arms length 
bargaining; Federal, State and other laws and regulations; and, terms and conditions of the Federal 
award.  

c. Market prices for comparable goods or services.  

d. Whether the individuals concerned acted with prudence in the circumstances considering their 
responsibilities to the governmental unit, its employees, the public at large, and the Federal 
Government.  

e. Significant deviations from the established practices of the governmental unit which may 
unjustifiably increase the Federal award's cost.  

3. Allocable costs.  

a. A cost is allocable to a particular cost objective if the goods or services involved are chargeable or 
assignable to such cost objective in accordance with relative benefits received.  

Page 8-9 



September 2004  Technical Assistance Guide 
 
b. All activities which benefit from the governmental unit's indirect cost, including unallowable 
activities and services donated to the governmental unit by third parties, will receive an appropriate 
allocation of indirect costs.  

c. Any cost allocable to a particular Federal award or cost objective under the principles provided for 
in this Circular may not be charged to other Federal awards to overcome fund deficiencies, to avoid 
restrictions imposed by law or terms of the Federal awards, or for other reasons. However, this 
prohibition would not preclude governmental units from shifting costs that are allowable under two or 
more awards in accordance with existing program agreements.  

d. Where an accumulation of indirect costs will ultimately result in charges to a Federal award, a cost 
allocation plan will be required as described in Attachments C, D, and E.  

4. Applicable credits.  

a. Applicable credits refer to those receipts or reduction of expenditure-type transactions that offset 
or reduce expense items allocable to Federal awards as direct or indirect costs. Examples of such 
transactions are: purchase discounts, rebates or allowances, recoveries or indemnities on losses, 
insurance refunds or rebates, and adjustments of overpayments or erroneous charges. To the extent 
that such credits accruing to or received by the governmental unit relate to allowable costs, they 
shall be credited to the Federal award either as a cost reduction or cash refund, as appropriate.  

b. In some instances, the amounts received from the Federal Government to finance activities or 
service operations of the governmental unit should be treated as applicable credits. Specifically, the 
concept of netting such credit items (including any amounts used to meet cost sharing or matching 
requirements) should be recognized in determining the rates or amounts to be charged to Federal 
awards. (See Attachment B, item 15, "Depreciation and use allowances," for areas of potential 
application in the matter of Federal financing of activities.)  

D. Composition of Cost  

1. Total cost. The total cost of Federal awards is comprised of the allowable direct cost of the 
program, plus its allocable portion of allowable indirect costs, less applicable credits.  

2. Classification of costs. There is no universal rule for classifying certain costs as either direct or 
indirect under every accounting system. A cost may be direct with respect to some specific service 
or function, but indirect with respect to the Federal award or other final cost objective. Therefore, it is 
essential that each item of cost be treated consistently in like circumstances either as a direct or an 
indirect cost. Guidelines for determining direct and indirect costs charged to Federal awards are 
provided in the sections that follow.  

E. Direct Costs  

1. General. Direct costs are those that can be identified specifically with a particular final cost 
objective.  

2. Application. Typical direct costs chargeable to Federal awards are:  

a. Compensation of employees for the time devoted and identified specifically to the performance of 
those awards.  

b. Cost of materials acquired, consumed, or expended specifically for the purpose of those awards.  

c. Equipment and other approved capital expenditures.  

d. Travel expenses incurred specifically to carry out the award.  
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3. Minor items. Any direct cost of a minor amount may be treated as an indirect cost for reasons of 
practicality where such accounting treatment for that item of cost is consistently applied to all cost 
objectives.  

F. Indirect Costs  

1. General. Indirect costs are those: (a) incurred for a common or joint purpose benefiting more than 
one cost objective, and (b) not readily assignable to the cost objectives specifically benefitted, 
without effort disproportionate to the results achieved. The term "indirect costs," as used herein, 
applies to costs of this type originating in the grantee department, as well as those incurred by other 
departments in supplying goods, services, and facilities. To facilitate equitable distribution of indirect 
expenses to the cost objectives served, it may be necessary to establish a number of pools of 
indirect costs within a governmental unit department or in other agencies providing services to a 
governmental unit department. Indirect cost pools should be distributed to benefitted cost objectives 
on bases that will produce an equitable result in consideration of relative benefits derived.  

2. Cost allocation plans and indirect cost proposals. Requirements for development and submission 
of cost allocation plans and indirect cost rate proposals are contained in Attachments C, D, and E.  

3. Limitation on indirect or administrative costs.  

a. In addition to restrictions contained in this Circular, there may be laws that further limit the amount 
of administrative or indirect cost allowed.  

b. Amounts not recoverable as indirect costs or administrative costs under one Federal award may 
not be shifted to another Federal award, unless specifically authorized by Federal legislation or 
regulation.  

G. Interagency Services. The cost of services provided by one agency to another within the 
governmental unit may include allowable direct costs of the service plus a pro rate share of indirect 
costs. A standard indirect cost allowance equal to ten percent of the direct salary and wage cost of 
providing the service (excluding overtime, shift premiums, and fringe benefits) may be used in lieu of 
determining the actual indirect costs of the service. These services do not include centralized 
services included in central service cost allocation plans as described in Attachment C.  

H. Required Certifications. Each cost allocation plan or indirect cost rate proposal required by 
Attachments C and E must comply with the following:  

1. No proposal to establish a cost allocation plan or an indirect cost rate, whether submitted to a 
Federal cognizant agency or maintained on file by the governmental unit, shall be acceptable unless 
such costs have been certified by the governmental unit using the Certificate of Cost Allocation Plan 
or Certificate of Indirect Costs as set forth in Attachments C and E. The certificate must be signed on 
behalf of the governmental unit by an individual at a level no lower than chief financial officer of the 
governmental unit that submits the proposal or component covered by the proposal.  

2. No cost allocation plan or indirect cost rate shall be approved by the Federal Government unless 
the plan or rate proposal has been certified. Where it is necessary to establish a cost allocation plan 
or an indirect cost rate and the governmental unit has not submitted a certified proposal for 
establishing such a plan or rate in accordance with the requirements, the Federal Government may 
either disallow all indirect costs or unilaterally establish such a plan or rate. Such a plan or rate may 
be based upon audited historical data or such other data that have been furnished to the cognizant 
Federal agency and for which it can be demonstrated that all unallowable costs have been excluded. 
When a cost allocation plan or indirect cost rate is unilaterally established by the Federal 
Government because of failure of the governmental unit to submit a certified proposal, the plan or 
rate established will be set to ensure that potentially unallowable costs will not be reimbursed.  
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ATTACHMENT B 
Circular No. A-87  

SELECTED ITEMS OF COST  
 

TABLE OF CONTENTS  
1. Accounting 
2. Advertising and public relations costs 
3. Advisory councils 
4. Alcoholic beverages  
5. Audit services 
6. Automatic electronic data processing 
7. Bad debts 
8. Bonding costs 
9. Budgeting 
10. Communications 
11. Compensation for personnel services 
a. General 
b. Reasonableness 
c. Unallowable costs 
d. Fringe benefits 
e. Pension plan costs 
f. Post-retirement health benefits 
g. Severance Pay 
h. Support of salaries and wages 
i. Donated services 
12. Contingencies 
13. Contributions and donations 
14. Defense and prosecution of criminal and civil proceedings, and claims  
15. Depreciation and use allowances 
16. Disbursing service 
17. Employee morale, health, and welfare costs 
18. Entertainment 
19. Equipment and other capital expenditures 
20. Fines and penalties 
21. Fund raising and investment management costs 
22. Gains and losses on disposition of depreciable property and other capital assets and substantial 
relocation of Federal programs. 
23. General government expenses 
24. Idle facilities and idle capacity 
25. Insurance and indemnification 
26. Interest 
27. Lobbying 
28. Maintenance, operations, and repairs 
29. Materials and supplies 
30. Memberships, subscriptions, and professional activities 
31. Motor pools 
32. Pre-award costs 
33. Professional service costs 
34. Proposal costs 
35. Publication and printing costs 
36. Rearrangements and alterations 
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37. Reconversion costs 
38. Rental costs 
39. Taxes 
40. Training 
41. Travel costs 
42. Underrecovery of costs under Federal agreements  
Sections 1 through 42 provide principles to be applied in establishing the allowability or unallowability 
of certain items of cost. These principles apply whether a cost is treated as direct or indirect. A cost 
is allowable for Federal reimbursement only to the extent of benefits received by Federal awards and 
its conformance with the general policies and principles stated in Attachment A to this Circular. 
Failure to mention a particular item of cost in these sections is not intended to imply that it is either 
allowable or unallowable; rather, determination of allowability in each case should be based on the 
treatment or standards provided for similar or related items of cost.  

1. Accounting. The cost of establishing and maintaining accounting and other information systems 
is allowable.  

2. Advertising and public relations costs.  

a. The term "advertising costs" means the costs of advertising media and corollary administrative 
costs. Advertising media include magazines, newspapers, radio and television programs, direct mail, 
exhibits, and the like.  

b. The term "public relations" includes community relations and means those activities dedicated to 
maintaining the image of the governmental unit or maintaining or promoting understanding and 
favorable relations with the community or public at large or any segment of the public.  

c. Advertising costs are allowable only when incurred for the recruitment of personnel, the 
procurement of goods and services, the disposal of surplus materials, and any other specific 
purposes necessary to meet the requirements of the Federal award. Advertising costs associated 
with the disposal of surplus materials are not allowable where all disposal costs are reimbursed 
based on a standard rate as specified in the grants management common rule.  

d. Public relations costs are allowable when:  

(1) Specifically required by the Federal award and then only as a direct cost;  

(2) Incurred to communicate with the public and press pertaining to specific activities or 
accomplishments that result from performance of the Federal award and then only as a direct cost; 
or  

(3) Necessary to conduct general liaison with news media and government public relations officers, 
to the extent that such activities are limited to communication and liaison necessary to keep the 
public informed on matters of public concern, such as notices of Federal contract/grant awards, 
financial matters, etc.  

e. Unallowable advertising and public relations costs include the following:  

(1) All advertising and public relations costs other than as specified in subsections c. and d.;  

(2) Except as otherwise permitted by these cost principles, costs of conventions, meetings, or other 
events related to other activities of the governmental unit including:  

(a) Costs of displays, demonstrations, and exhibits;  
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(b) Costs of meeting rooms, hospitality suites, and other special facilities used in conjunction with 
shows and other special events; and  

(c) Salaries and wages of employees engaged in setting up and displaying exhibits, making 
demonstrations, and providing briefings;  

(3) Costs of promotional items and memorabilia, including models, gifts, and souvenirs; and  

(4) Costs of advertising and public relations designed solely to promote the governmental unit.  

3. Advisory councils. Costs incurred by advisory councils or committees are allowable as a direct 
cost where authorized by the Federal awarding agency or as an indirect cost where allocable to 
Federal awards.  

4. Alcoholic beverages. Costs of alcoholic beverages are unallowable.  

5. Audit services. The costs of audits are allowable provided that the audits were performed in 
accordance with the Single Audit Act, as implemented by Circular A-128, "Audits of State and Local 
Governments." [Note: In June 1997, OMB rescinded Circular A-128 and co-located all audit 
requirements in a re-titled Circular A-133, "Audits of States, Local Governments, and Non-Profit 
Organizations."] Generally, the percentage of costs charged to Federal awards for a single audit 
shall not exceed the percentage derived by dividing Federal funds expended by total funds 
expended by the recipient or subrecipient (including program matching funds) during the fiscal year. 
The percentage may be exceeded only if appropriate documentation demonstrates higher actual 
costs.  

Other audit costs are allowable if specifically approved by the awarding or cognizant agency as a 
direct cost to an award or included as an indirect cost in a cost allocation plan or rate.  

6. Automatic electronic data processing. The cost of data processing services is allowable (but 
see section 19, Equipment and other capital expenditures).  

7. Bad debts. Any losses arising from uncollectible accounts and other claims, and related costs, 
are unallowable unless provided for in Federal program award regulations.  

8. Bonding costs. Costs of bonding employees and officials are allowable to the extent that such 
bonding is in accordance with sound business practice.  

9. Budgeting. Costs incurred for the development, preparation, presentation, and execution of 
budgets are allowable.  

10. Communications. Costs of telephone, mail, messenger, and similar communication services 
are allowable.  

11. Compensation for personnel services.  

a. General. Compensation for personnel services includes all remuneration, paid currently or 
accrued, for services rendered during the period of performance under Federal awards, including but 
not necessarily limited to wages, salaries, and fringe benefits. The costs of such compensation are 
allowable to the extent that they satisfy the specific requirements of this Circular, and that the total 
compensation for individual employees:  

(1) Is reasonable for the services rendered and conforms to the established policy of the 
governmental unit consistently applied to both Federal and non-Federal activities;  
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(2) Follows an appointment made in accordance with a governmental unit's laws and rules and 
meets merit system or other requirements required by Federal law, where applicable; and  

(3) Is determined and supported as provided in subsection h.  

b. Reasonableness. Compensation for employees engaged in work on Federal awards will be 
considered reasonable to the extent that it is consistent with that paid for similar work in other 
activities of the governmental unit. In cases where the kinds of employees required for Federal 
awards are not found in the other activities of the governmental unit, compensation will be 
considered reasonable to the extent that it is comparable to that paid for similar work in the labor 
market in which the employing government competes for the kind of employees involved. 
Compensation surveys providing data representative of the labor market involved will be an 
acceptable basis for evaluating reasonableness.  

c. Unallowable costs. Costs which are unallowable under other sections of these principles shall not 
be allowable under this section solely on the basis that they constitute personnel compensation.  

d. Fringe benefits.  

(1) Fringe benefits are allowances and services provided by employers to their employees as 
compensation in addition to regular salaries and wages. Fringe benefits include, but are not limited 
to, the costs of leave, employee insurance, pensions, and unemployment benefit plans. Except as 
provided elsewhere in these principles, the costs of fringe benefits are allowable to the extent that 
the benefits are reasonable and are required by law, governmental unit-employee agreement, or an 
established policy of the governmental unit.  

(2) The cost of fringe benefits in the form of regular compensation paid to employees during periods 
of authorized absences from the job, such as for annual leave, sick leave, holidays, court leave, 
military leave, and other similar benefits, are allowable if: (a) they are provided under established 
written leave policies; (b) the costs are equitably allocated to all related activities, including Federal 
awards; and, (c) the accounting basis (cash or accrual) selected for costing each type of leave is 
consistently followed by the governmental unit.  

(3) When a governmental unit uses the cash basis of accounting, the cost of leave is recognized in 
the period that the leave is taken and paid for. Payments for unused leave when an employee retires 
or terminates employment are allowable in the year of payment provided they are allocated as a 
general administrative expense to all activities of the governmental unit or component.  

(4) The accrual basis may be only used for those types of leave for which a liability as defined by 
Generally Accepted Accounting Principles (GAAP) exists when the leave is earned. When a 
governmental unit uses the accrual basis of accounting, in accordance with GAAP, allowable leave 
costs are the lesser of the amount accrued or funded.  

(5) The cost of fringe benefits in the form of employer contributions or expenses for social security; 
employee life, health, unemployment, and worker's compensation insurance (except as indicated in 
section 25, Insurance and indemnification); pension plan costs (see subsection e.); and other similar 
benefits are allowable, provided such benefits are granted under established written policies. Such 
benefits, whether treated as indirect costs or as direct costs, shall be allocated to Federal awards 
and all other activities in a manner consistent with the pattern of benefits attributable to the 
individuals or group(s) of employees whose salaries and wages are chargeable to such Federal 
awards and other activities.  

e. Pension plan costs. Pension plan costs may be computed using a pay-as-you-go method or an 
acceptable actuarial cost method in accordance with established written policies of the governmental 
unit.  
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(1) For pension plans financed on a pay-as-you-go method, allowable costs will be limited to those 
representing actual payments to retirees or their beneficiaries.  

(2) Pension costs calculated using an actuarial cost- based method recognized by GAAP are 
allowable for a given fiscal year if they are funded for that year within six months after the end of that 
year. Costs funded after the six month period (or a later period agreed to by the cognizant agency) 
are allowable in the year funded. The cognizant agency may agree to an extension of the six month 
period if an appropriate adjustment is made to compensate for the timing of the charges to the 
Federal Government and related Federal reimbursement and the governmental unit's contribution to 
the pension fund. Adjustments may be made by cash refund or other equitable procedures to 
compensate the Federal Government for the time value of Federal reimbursements in excess of 
contributions to the pension fund.  

(3) Amounts funded by the governmental unit in excess of the actuarially determined amount for a 
fiscal year may be used as the governmental unit's contribution in future periods.  

(4) When a governmental unit converts to an acceptable actuarial cost method, as defined by GAAP, 
and funds pension costs in accordance with this method, the unfunded liability at the time of 
conversion shall be allowable if amortized over a period of years in accordance with GAAP.  

(5) The Federal Government shall receive an equitable share of any previously allowed pension 
costs (including earnings thereon) which revert or inure to the governmental unit in the form of a 
refund, withdrawal, or other credit.  

f. Post-retirement health benefits. Post-retirement health benefits (PRHB) refers to costs of health 
insurance or health services not included in a pension plan covered by subsection e. for retirees and 
their spouses, dependents, and survivors. PRHB costs may be computed using a pay-as-you-go 
method or an acceptable actuarial cost method in accordance with established written polices of the 
governmental unit.  

(1) For PRHB financed on a pay as-you-go method, allowable costs will be limited to those 
representing actual payments to retirees or their beneficiaries.  

(2) PRHB costs calculated using an actuarial cost method recognized by GAAP are allowable if they 
are funded for that year within six months after the end of that year. Costs funded after the six month 
period (or a later period agreed to by the cognizant agency) are allowable in the year funded. The 
cognizant agency may agree to an extension of the six month period if an appropriate adjustment is 
made to compensate for the timing of the charges to the Federal Government and related Federal 
reimbursements and the governmental unit's contributions to the PRHB fund. Adjustments may be 
made by cash refund, reduction in current year's PRHB costs, or other equitable procedures to 
compensate the Federal Government for the time value of Federal reimbursements in excess of 
contributions to the PRHB fund.  

(3) Amounts funded in excess of the actuarially determined amount for a fiscal year may be used as 
the government's contribution in a future period.  

(4) When a governmental unit converts to an acceptable actuarial cost method and funds PRHB 
costs in accordance with this method, the initial unfunded liability attributable to prior years shall be 
allowable if amortized over a period of years in accordance with GAAP, or, if no such GAAP period 
exists, over a period negotiated with the cognizant agency.  

(5) To be allowable in the current year, the PRHB costs must be paid either to:  

(a) An insurer or other benefit provider as current year costs or premiums, or  
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(b) An insurer or trustee to maintain a trust fund or reserve for the sole purpose of providing post-
retirement benefits to retirees and other beneficiaries.  

(6) The Federal Government shall receive an equitable share of any amounts of previously allowed 
post-retirement benefit costs (including earnings thereon) which revert or inure to the governmental 
unit in the form of a refund, withdrawal, or other credit.  

g. Severance pay.  

(1) Payments in addition to regular salaries and wages made to workers whose employment is being 
terminated are allowable to the extent that, in each case, they are required by (a) law, (b) employer-
employee agreement, or (c) established written policy.  

(2) Severance payments (but not accruals) associated with normal turnover are allowable. Such 
payments shall be allocated to all activities of the governmental unit as an indirect cost.  

(3) Abnormal or mass severance pay will be considered on a case-by-case basis and is allowable 
only if approved by the cognizant Federal agency.  

h. Support of salaries and wages. These standards regarding time distribution are in addition to the 
standards for payroll documentation.  

(1) Charges to Federal awards for salaries and wages, whether treated as direct or indirect costs, 
will be based on payrolls documented in accordance with generally accepted practice of the 
governmental unit and approved by a responsible official(s) of the governmental unit.  

(2) No further documentation is required for the salaries and wages of employees who work in a 
single indirect cost activity.  

(3) Where employees are expected to work solely on a single Federal award or cost objective, 
charges for their salaries and wages will be supported by periodic certifications that the employees 
worked solely on that program for the period covered by the certification. These certifications will be 
prepared at least semi-annually and will be signed by the employee or supervisory official having first 
hand knowledge of the work performed by the employee.  

(4) Where employees work on multiple activities or cost objectives, a distribution of their salaries or 
wages will be supported by personnel activity reports or equivalent documentation which meets the 
standards in subsection (5) unless a statistical sampling system (see subsection (6)) or other 
substitute system has been approved by the cognizant Federal agency. Such documentary support 
will be required where employees work on:  

(a) More than one Federal award,  

(b) A Federal award and a non-Federal award,  

(c) An indirect cost activity and a direct cost activity,  

(d) Two or more indirect activities which are allocated using different allocation bases, or  

(e) An unallowable activity and a direct or indirect cost activity.  

(5) Personnel activity reports or equivalent documentation must meet the following standards:  

(a) They must reflect an after-the-fact distribution of the actual activity of each employee,  

(b) They must account for the total activity for which each employee is compensated,  
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(c) They must be prepared at least monthly and must coincide with one or more pay periods, and  

(d) They must be signed by the employee.  

(e) Budget estimates or other distribution percentages determined before the services are performed 
do not qualify as support for charges to Federal awards but may be used for interim accounting 
purposes, provided that:  

(i) The governmental unit's system for establishing the estimates produces reasonable 
approximations of the activity actually performed;  

(ii) At least quarterly, comparisons of actual costs to budgeted distributions based on the monthly 
activity reports are made. Costs charged to Federal awards to reflect adjustments made as a result 
of the activity actually performed may be recorded annually if the quarterly comparisons show the 
differences between budgeted and actual costs are less than ten percent; and  

(iii) The budget estimates or other distribution percentages are revised at least quarterly, if 
necessary, to reflect changed circumstances.  

(6) Substitute systems for allocating salaries and wages to Federal awards may be used in place of 
activity reports. These systems are subject to approval if required by the cognizant agency. Such 
systems may include, but are not limited to, random moment sampling, case counts, or other 
quantifiable measures of employee effort.  

(a) Substitute systems which use sampling methods (primarily for Aid to Families with Dependent 
Children (AFDC), Medicaid, and other public assistance programs) must meet acceptable statistical 
sampling standards including:  

(i) The sampling universe must include all of the employees whose salaries and wages are to be 
allocated based on sample results except as provided in subsection (c);  

(ii) The entire time period involved must be covered by the sample; and  

(iii) The results must be statistically valid and applied to the period being sampled.  

(b) Allocating charges for the sampled employees' supervisors, clerical and support staffs, based on 
the results of the sampled employees, will be acceptable.  

(c) Less than full compliance with the statistical sampling standards noted in subsection (a) may be 
accepted by the cognizant agency if it concludes that the amounts to be allocated to Federal awards 
will be minimal, or if it concludes that the system proposed by the governmental unit will result in 
lower costs to Federal awards than a system which complies with the standards.  

(7) Salaries and wages of employees used in meeting cost sharing or matching requirements of 
Federal awards must be supported in the same manner as those claimed as allowable costs under 
Federal awards.  

i. Donated services.  

(1) Donated or volunteer services may be furnished to a governmental unit by professional and 
technical personnel, consultants, and other skilled and unskilled labor. The value of these services is 
not reimbursable either as a direct or indirect cost. However, the value of donated services may be 
used to meet cost sharing or matching requirements in accordance with the provisions of the 
Common Rule.  
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(2) The value of donated services utilized in the performance of a direct cost activity shall, when 
material in amount, be considered in the determination of the governmental unit's indirect costs or 
rate(s) and, accordingly, shall be allocated a proportionate share of applicable indirect costs.  

(3) To the extent feasible, donated services will be supported by the same methods used by the 
governmental unit to support the allocability of regular personnel services.  

12. Contingencies. Contributions to a contingency reserve or any similar provision made for events 
the occurrence of which cannot be foretold with certainty as to time, or intensity, or with an 
assurance of their happening, are unallowable. The term "contingency reserve" excludes self-
insurance reserves (see subsection 25.c.), pension plan reserves (see subsection 11.e.), and post-
retirement health and other benefit reserves (see subsection 11.f.) computed using acceptable 
actuarial cost methods.  

13. Contributions and donations. Contributions and donations, including cash, property, and 
services, by governmental units to others, regardless of the recipient, are unallowable.  

14. Defense and prosecution of criminal and civil proceedings, and claims.  

a. The following costs are unallowable for contracts covered by 10 U.S.C. 2324(k), "Allowable costs 
under defense contracts."  

(1) Costs incurred in defense of any civil or criminal fraud proceeding or similar proceeding (including 
filing of false certification brought by the United States where the contractor is found liable or has 
pleaded nolo contendere to a charge of fraud or similar proceeding (including filing of a false 
certification).  

(2) Costs incurred by a contractor in connection with any criminal, civil or administrative proceedings 
commenced by the United States or a State to the extent provided in 10 U.S.C. 2324(k).  

b. Legal expenses required in the administration of Federal programs are allowable. Legal expenses 
for prosecution of claims against the Federal Government are unallowable.  

15. Depreciation and use allowances.  

a. Depreciation and use allowances are means of allocating the cost of fixed assets to periods 
benefitting from asset use. Compensation for the use of fixed assets on hand may be made through 
depreciation or use allowances. A combination of the two methods may not be used in connection 
with a single class of fixed assets (e.g., buildings, office equipment, computer equipment, etc.) 
except as provided in subsection g. Except for enterprise funds and internal service funds that are 
included as part of a State/local cost allocation plan, classes of assets shall be determined on the 
same basis used for the government-wide financial statements.  

b. The computation of depreciation or use allowances shall be based on the acquisition cost of the 
assets involved. Where actual cost records have not been maintained, a reasonable estimate of the 
original acquisition cost may be used. The value of an asset donated to the governmental unit by an 
unrelated third party shall be its fair market value at the time of donation. Governmental or quasi-
governmental organizations located within the same State shall not be considered unrelated third 
parties for this purpose.  

c. The computation of depreciation or use allowances will exclude:  

(1) The cost of land;  

(2) Any portion of the cost of buildings and equipment borne by or donated by the Federal 
Government irrespective of where title was originally vested or where it presently resides; and  
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(3) Any portion of the cost of buildings and equipment contributed by or for the governmental unit, or 
a related donor organization, in satisfaction of a matching requirement.  

d. Where the use allowance method is followed, the use allowance for buildings and improvements 
(including land improvements, such as paved parking areas, fences, and sidewalks) will be 
computed at an annual rate not exceeding two percent of acquisition costs. The use allowance for 
equipment will be computed at an annual rate not exceeding 6 2/3 percent of acquisition cost. When 
the use allowance method is used for buildings, the entire building must be treated as a single asset; 
the building's components (e.g., plumbing system, heating and air condition, etc.) cannot be 
segregated from the building's shell. The two percent limitation, however, need not be applied to 
equipment which is merely attached or fastened to the building but not permanently fixed to it and 
which is used as furnishings or decorations or for specialized purposes (e.g., dentist chairs and 
dental treatment units, counters, laboratory benches bolted to the floor, dishwashers, modular 
furniture, carpeting, etc.). Such equipment will be considered as not being permanently fixed to the 
building if it can be removed without the destruction of, or need for costly or extensive alterations or 
repairs, to the building or the equipment. Equipment that meets these criteria will be subject to the 6 
2/3 percent equipment use allowance limitation.  

e. Where the depreciation method is followed, the period of useful service (useful life) established in 
each case for usable capital assets must take into consideration such factors as type of construction, 
nature of the equipment used, historical usage patterns, technological developments, and the 
renewal and replacement policies of the governmental unit followed for the individual items or 
classes of assets involved. In the absence of clear evidence indicating that the expected 
consumption of the asset will be significantly greater in the early portions than in the later portions of 
its useful life, the straight line method of depreciation shall be used. Depreciation methods once 
used shall not be changed unless approved by the Federal cognizant or awarding agency. When the 
depreciation method is introduced for application to an asset previously subject to a use allowance, 
the annual depreciation charge thereon may not exceed the amount that would have resulted had 
the depreciation method been in effect from the date of acquisition of the asset. The combination of 
use allowances and depreciation applicable to the asset shall not exceed the total acquisition cost of 
the asset or fair market value at time of donation.  

f. When the depreciation method is used for buildings, a building's shell may be segregated from the 
major component of the building (e.g., plumbing system, heating, and air conditioning system, etc.) 
and each major component depreciated over its estimated useful life, or the entire building (i.e., the 
shell and all components) may be treated as a single asset and depreciated over a single useful life.  

g. A reasonable use allowance may be negotiated for any assets that are considered to be fully 
depreciated, after taking into consideration the amount of depreciation previously charged to the 
government, the estimated useful life remaining at the time of negotiation, the effect of any increased 
maintenance charges, decreased efficiency due to age, and any other factors pertinent to the 
utilization of the asset for the purpose contemplated.  

h. Charges for use allowances or depreciation must be supported by adequate property records. 
Physical inventories must be taken at least once every two years (a statistical sampling approach is 
acceptable) to ensure that assets exist, and are in use. Governmental units will manage equipment 
in accordance with State laws and procedures. When the depreciation method is followed, 
depreciation records indicating the amount of depreciation taken each period must also be 
maintained.  

16. Disbursing service. The cost of disbursing funds by the Treasurer or other designated officer is 
allowable.  

17. Employee morale, health, and welfare costs. The costs of health or first-aid clinics and/or 
infirmaries, recreational facilities, employee counseling services, employee information publications, 
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and any related expenses incurred in accordance with a governmental unit's policy are allowable. 
Income generated from any of these activities will be offset against expenses.  

18. Entertainment. Costs of entertainment, including amusement, diversion, and social activities 
and any costs directly associated with such costs (such as tickets to shows or sports events, meals, 
lodging, rentals, transportation, and gratuities) are unallowable.  

19. Equipment and other capital expenditures.  

a. As used in this section the following terms have the meanings as set forth below:  

(1) "Capital expenditure" means the cost of the asset including the cost to put it in place. Capital 
expenditure for equipment means the net invoice price of the equipment, including the cost of any 
modifications, attachments, accessories, or auxiliary apparatus necessary to make it usable for the 
purpose for which it is acquired. Ancillary charges, such as taxes, duty, protective in transit 
insurance, freight, and installation may be included in, or excluded from, capital expenditure cost in 
accordance with the governmental unit's regular accounting practices.  

(2) "Equipment" means an article of nonexpendable, tangible personal property having a useful life 
of more than one year and an acquisition cost which equals the lesser of (a) the capitalization level 
established by the governmental unit for financial statement purposes, or (b) $5000.  

(3) "Other capital assets" mean buildings, land, and improvements to buildings or land that materially 
increase their value or useful life.  

b. Capital expenditures which are not charged directly to a Federal award may be recovered through 
use allowances or depreciation on buildings, capital improvements, and equipment (see section 15). 
See also section 38 for allowability of rental costs for buildings and equipment.  

c. Capital expenditures for equipment, including replacement equipment, other capital assets, and 
improvements which materially increase the value or useful life of equipment or other capital assets 
are allowable as a direct cost when approved by the awarding agency. Federal awarding agencies 
are authorized at their option to waive or delegate this approval requirement.  

d. Items of equipment with an acquisition cost of less than $5000 are considered to be supplies and 
are allowable as direct costs of Federal awards without specific awarding agency approval.  

e. The unamortized portion of any equipment written off as a result of a change in capitalization 
levels may be recovered by (1) continuing to claim the otherwise allowable use allowances or 
depreciation charges on the equipment or by (2) amortizing the amount to be written off over a 
period of years negotiated with the cognizant agency.  

f. When replacing equipment purchased in whole or in part with Federal funds, the governmental unit 
may use the equipment to be replaced as a trade-in or sell the property and use the proceeds to 
offset the cost of the replacement property.  

20. Fines and penalties. Fines, penalties, damages, and other settlements resulting from violations 
(or alleged violations) of, or failure of the governmental unit to comply with, Federal, State, local, or 
Indian tribal laws and regulations are unallowable except when incurred as a result of compliance 
with specific provisions of the Federal award or written instructions by the awarding agency 
authorizing in advance such payments.  

21. Fund raising and investment management costs.  
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a. Costs of organized fund raising, including financial campaigns, solicitation of gifts and bequests, 
and similar expenses incurred to raise capital or obtain contributions are unallowable, regardless of 
the purpose for which the funds will be used.  

b. Costs of investment counsel and staff and similar expenses incurred to enhance income from 
investments are unallowable. However, such costs associated with investments covering pension, 
self-insurance, or other funds which include Federal participation allowed by this Circular are 
allowable.  

c. Fund raising and investment activities shall be allocated an appropriate share of indirect costs 
under the conditions described in subsection C.3.b. of Attachment A.  

22. Gains and losses on disposition of depreciable property and other capital assets and 
substantial relocation of Federal programs.  

a. (1) Gains and losses on the sale, retirement, or other disposition of depreciable property shall be 
included in the year in which they occur as credits or charges to the asset cost grouping(s) in which 
the property was included. The amount of the gain or loss to be included as a credit or charge to the 
appropriate asset cost grouping(s) shall be the difference between the amount realized on the 
property and the undepreciated basis of the property.  

(2) Gains and losses on the disposition of depreciable property shall not be recognized as a 
separate credit or charge under the following conditions:  

(a) The gain or loss is processed through a depreciation account and is reflected in the depreciation 
allowable under sections 15 and 19.  

(b) The property is given in exchange as part of the purchase price of a similar item and the gain or 
loss is taken into account in determining the depreciation cost basis of the new item.  

(c) A loss results from the failure to maintain permissible insurance, except as otherwise provided in 
subsection 25.d.  

(d) Compensation for the use of the property was provided through use allowances in lieu of 
depreciation.  

b. Substantial relocation of Federal awards from a facility where the Federal Government 
participated in the financing to another facility prior to the expiration of the useful life of the financed 
facility requires Federal agency approval. The extent of the relocation, the amount of the Federal 
participation in the financing, and the depreciation charged to date may require negotiation of space 
charges for Federal awards.  

c. Gains or losses of any nature arising from the sale or exchange of property other than the property 
covered in subsection a., e.g., land or included in the fair market value used in any adjustment 
resulting from a relocation of Federal awards covered in subsection b. shall be excluded in 
computing Federal award costs.  

23. General government expenses.  

a. The general costs of government are unallowable (except as provided in section 41). These 
include:  

(1) Salaries and expenses of the Office of the Governor of a State or the chief executive of a political 
subdivision or the chief executives of federally-recognized Indian tribal governments;  
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(2) Salaries and other expenses of State legislatures, tribal councils, or similar local governmental 
bodies, such as county supervisors, city councils, school boards, etc., whether incurred for purposes 
of legislation or executive direction;  

(3) Cost of the judiciary branch of a government;  

(4) Cost of prosecutorial activities unless treated as a direct cost to a specific program when 
authorized by program regulations (however, this does not preclude the allowability of other legal 
activities of the Attorney General); and  

(5) Other general types of government services normally provided to the general public, such as fire 
and police, unless provided for as a direct cost in program regulations.  

b. For federally-recognized Indian tribal governments and Councils Of Governments (COGs), the 
portion of salaries and expenses directly attributable to managing and operating Federal programs 
by the chief executive and his staff is allowable.  

24. Idle facilities and idle capacity.  

a. As used in this section the following terms have the meanings set forth below:  

(1) "Facilities" means land and buildings or any portion thereof, equipment individually or collectively, 
or any other tangible capital asset, wherever located, and whether owned or leased by the 
governmental unit.  

(2) "Idle facilities" means completely unused facilities that are excess to the governmental unit's 
current needs.  

(3) "Idle capacity" means the unused capacity of partially used facilities. It is the difference between 
(a) that which a facility could achieve under 100 percent operating time on a one-shift basis less 
operating interruptions resulting from time lost for repairs, setups, unsatisfactory materials, and other 
normal delays and (b) the extent to which the facility was actually used to meet demands during the 
accounting period. A multi-shift basis should be used if it can be shown that this amount of usage 
would normally be expected for the type of facility involved.  

(4) "Cost of idle facilities or idle capacity" means costs such as maintenance, repair, housing, rent, 
and other related costs, e.g., insurance, interest, and depreciation or use allowances.  

b. The costs of idle facilities are unallowable except to the extent that:  

(1) They are necessary to meet fluctuations in workload; or  

(2) Although not necessary to meet fluctuations in workload, they were necessary when acquired 
and are now idle because of changes in program requirements, efforts to achieve more economical 
operations, reorganization, termination, or other causes which could not have been reasonably 
foreseen. Under the exception stated in this subsection, costs of idle facilities are allowable for a 
reasonable period of time, ordinarily not to exceed one year, depending on the initiative taken to use, 
lease, or dispose of such facilities.  

c. The costs of idle capacity are normal costs of doing business and are a factor in the normal 
fluctuations of usage or indirect cost rates from period to period. Such costs are allowable, provided 
that the capacity is reasonably anticipated to be necessary or was originally reasonable and is not 
subject to reduction or elimination by use on other Federal awards, subletting, renting, or sale, in 
accordance with sound business, economic, or security practices. Widespread idle capacity 
throughout an entire facility or among a group of assets having substantially the same function may 
be considered idle facilities.  
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25. Insurance and indemnification.  

a. Costs of insurance required or approved and maintained, pursuant to the Federal award, are 
allowable.  

b. Costs of other insurance in connection with the general conduct of activities are allowable subject 
to the following limitations:  

(1) Types and extent and cost of coverage are in accordance with the governmental unit's policy and 
sound business practice.  

(2) Costs of insurance or of contributions to any reserve covering the risk of loss of, or damage to, 
Federal Government property are unallowable except to the extent that the awarding agency has 
specifically required or approved such costs.  

c. Actual losses which could have been covered by permissible insurance (through a self-insurance 
program or otherwise) are unallowable, unless expressly provided for in the Federal award or as 
described below. However, the Federal Government will participate in actual losses of a self 
insurance fund that are in excess of reserves. Costs incurred because of losses not covered under 
nominal deductible insurance coverage provided in keeping with sound management practice, and 
minor losses not covered by insurance, such as spoilage, breakage, and disappearance of small 
hand tools, which occur in the ordinary course of operations, are allowable.  

d. Contributions to a reserve for certain self-insurance programs including workers compensation, 
unemployment compensation, and severance pay are allowable subject to the following provisions:  

(1) The type of coverage and the extent of coverage and the rates and premiums would have been 
allowed had insurance (including reinsurance) been purchased to cover the risks. However, 
provision for known or reasonably estimated self-insured liabilities, which do not become payable for 
more than one year after the provision is made, shall not exceed the discounted present value of the 
liability. The rate used for discounting the liability must be determined by giving consideration to such 
factors as the governmental unit's settlement rate for those liabilities and its investment rate of 
return.  

(2) Earnings or investment income on reserves must be credited to those reserves.  

(3) Contributions to reserves must be based on sound actuarial principles using historical experience 
and reasonable assumptions. Reserve levels must be analyzed and updated at least biennially for 
each major risk being insured and take into account any reinsurance, coinsurance, etc. Reserve 
levels related to employee-related coverages will normally be limited to the value of claims (a) 
submitted and adjudicated but not paid, (b) submitted but not adjudicated, and (c) incurred but not 
submitted. Reserve levels in excess of the amounts based on the above must be identified and 
justified in the cost allocation plan or indirect cost rate proposal.  

(4) Accounting records, actuarial studies, and cost allocations (or billings) must recognize any 
significant differences due to types of insured risk and losses generated by the various insured 
activities or agencies of the governmental unit. If individual departments or agencies of the 
governmental unit experience significantly different levels of claims for a particular risk, those 
differences are to be recognized by the use of separate allocations or other techniques resulting in 
an equitable allocation.  

(5) Whenever funds are transferred from a self-insurance reserve to other accounts (e.g., general 
fund), refunds shall be made to the Federal Government for its share of funds transferred, including 
earned or imputed interest from the date of transfer.  
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e. Actual claims paid to or on behalf of employees or former employees for workers' compensation, 
unemployment compensation, severance pay, and similar employee benefits (e.g., subsection 11.f. 
for post retirement health benefits), are allowable in the year of payment provided (1) the 
governmental unit follows a consistent costing policy and (2) they are allocated as a general 
administrative expense to all activities of the governmental unit.  

f. Insurance refunds shall be credited against insurance costs in the year the refund is received.  

g. Indemnification includes securing the governmental unit against liabilities to third persons and 
other losses not compensated by insurance or otherwise. The Federal Government is obligated to 
indemnify the governmental unit only to the extent expressly provided for in the Federal award, 
except as provided in subsection d.  

h. Costs of commercial insurance that protects against the costs of the contractor for correction of 
the contractor's own defects in materials or workmanship are unallowable.  

26. Interest.  

a. Costs incurred for interest on borrowed capital or the use of a governmental unit's own funds, 
however represented, are unallowable except as specifically provided in subsection b. or authorized 
by Federal legislation.  

b. Financing costs (including interest) paid or incurred on or after the effective date of this Circular 
associated with the otherwise allowable costs of building acquisition, construction, or fabrication, 
reconstruction or remodeling completed on or after October 1, 1980 is allowable, subject to the 
conditions in (1)-(4). Financing costs (including interest) paid or incurred on or after the effective date 
of this Circular associated with otherwise allowable costs of equipment is allowable, subject to the 
conditions in (1)-(4).  

(1) The financing is provided (from other than tax or user fee sources) by a bona fide third party 
external to the governmental unit;  

(2) The assets are used in support of Federal awards;  

(3) Earnings on debt service reserve funds or interest earned on borrowed funds pending payment of 
the construction or acquisition costs are used to offset the current period's cost or the capitalized 
interest, as appropriate. Earnings subject to being reported to the Federal Internal Revenue Service 
under arbitrage requirements are excludable.  

(4) Governmental units will negotiate the amount of allowable interest whenever cash payments 
(interest, depreciation, use allowances, and contributions) exceed the governmental unit's cash 
payments and other contributions attributable to that portion of real property used for Federal 
awards.  

27. Lobbying. The cost of certain influencing activities associated with obtaining grants, contracts, 
cooperative agreements, or loans is an unallowable cost. Lobbying with respect to certain grants, 
contracts, cooperative agreements, and loans shall be governed by the common rule, "New 
Restrictions on Lobbying" published at 55 FR 6736 (February 26, 1990), including definitions, and 
the Office of Management and Budget "Government-wide Guidance for New Restrictions on 
Lobbying" and notices published at 54 FR 52306 (December 20, 1989), 55 FR 24540 (June 15, 
1990), and 57 FR 1772 (January 15, 1992), respectively.  

28. Maintenance, operations, and repairs. Unless prohibited by law, the cost of utilities, insurance, 
security, janitorial services, elevator service, upkeep of grounds, necessary maintenance, normal 
repairs and alterations, and the like are allowable to the extent that they: (1) keep property (including 
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Federal property, unless otherwise provided for) in an efficient operating condition, (2) do not add to 
the permanent value of property or appreciably prolong its intended life, and (3) are not otherwise 
included in rental or other charges for space. Costs which add to the permanent value of property or 
appreciably prolong its intended life shall be treated as capital expenditures (see sections 15 and 
19).  

29. Materials and supplies. The cost of materials and supplies is allowable. Purchases should be 
charged at their actual prices after deducting all cash discounts, trade discounts, rebates, and 
allowances received. Withdrawals from general stores or stockrooms should be charged at cost 
under any recognized method of pricing, consistently applied. Incoming transportation charges are a 
proper part of materials and supply costs.  

30. Memberships, subscriptions, and professional activities.  

a. Costs of the governmental unit's memberships in business, technical, and professional 
organizations are allowable.  

b. Costs of the governmental unit's subscriptions to business, professional, and technical periodicals 
are allowable.  

c. Costs of meetings and conferences where the primary purpose is the dissemination of technical 
information, including meals, transportation, rental of meeting facilities, and other incidental costs are 
allowable.  

d. Costs of membership in civic and community, social organizations are allowable as a direct cost 
with the approval of the Federal awarding agency.  

e. Costs of membership in organizations substantially engaged in lobbying are unallowable.  

31. Motor pools. The costs of a service organization which provides automobiles to user 
governmental units at a mileage or fixed rate and/or provides vehicle maintenance, inspection, and 
repair services are allowable.  

32. Pre-award costs. Pre-award costs are those incurred prior to the effective date of the award 
directly pursuant to the negotiation and in anticipation of the award where such costs are necessary 
to comply with the proposed delivery schedule or period of performance. Such costs are allowable 
only to the extent that they would have been allowable if incurred after the date of the award and 
only with the written approval of the awarding agency.  

33. Professional service costs.  

a. Cost of professional and consultant services rendered by persons or organizations that are 
members of a particular profession or possess a special skill, whether or not officers or employees of 
the governmental unit, are allowable, subject to section 14 when reasonable in relation to the 
services rendered and when not contingent upon recovery of the costs from the Federal 
Government.  

b. Retainer fees supported by evidence of bona fide services available or rendered are allowable.  

34. Proposal costs. Costs of preparing proposals for potential Federal awards are allowable. 
Proposal costs should normally be treated as indirect costs and should be allocated to all activities of 
the governmental unit utilizing the cost allocation plan and indirect cost rate proposal. However, 
proposal costs may be charged directly to Federal awards with the prior approval of the Federal 
awarding agency.  
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35. Publication and printing costs. Publication costs, including the costs of printing (including the 
processes of composition, plate-making, press work, and binding, and the end products produced by 
such processes), distribution, promotion, mailing, and general handling are allowable.  

36. Rearrangements and alterations. Costs incurred for ordinary and normal rearrangement and 
alteration of facilities are allowable. Special arrangements and alterations costs incurred specifically 
for a Federal award are allowable with the prior approval of the Federal awarding agency.  

37. Reconversion costs. Costs incurred in the restoration or rehabilitation of the governmental 
unit's facilities to approximately the same condition existing immediately prior to commencement of 
Federal awards, less costs related to normal wear and tear, are allowable.  

38. Rental costs.  

a. Subject to the limitations described in subsections b. through d. of this section, rental costs are 
allowable to the extent that the rates are reasonable in light of such factors as: rental costs of 
comparable property, if any; market conditions in the area; alternatives available; and, the type, life 
expectancy, condition, and value of the property leased.  

b. Rental costs under sale and leaseback arrangements are allowable only up to the amount that 
would be allowed had the governmental unit continued to own the property.  

c. Rental costs under less-than-arms-length leases are allowable only up to the amount that would 
be allowed had title to the property vested in the governmental unit. For this purpose, less-than-
arms-length leases include, but are not limited to, those where:  

(1) One party to the lease is able to control or substantially influence the actions of the other;  

(2) Both parties are parts of the same governmental unit; or  

(3) The governmental unit creates an authority or similar entity to acquire and lease the facilities to 
the governmental unit and other parties.  

d. Rental costs under leases which are required to be treated as capital leases under GAAP are 
allowable only up to the amount that would be allowed had the governmental unit purchased the 
property on the date the lease agreement was executed. This amount would include expenses such 
as depreciation or use allowance, maintenance, and insurance. The provisions of Financial 
Accounting Standards Board Statement 13 shall be used to determine whether a lease is a capital 
lease. Interest costs related to capital leases are allowable to the extent they meet the criteria in 
section 26.  

39. Taxes.  

a. Taxes that a governmental unit is legally required to pay are allowable, except for self-assessed 
taxes that disproportionately affect Federal programs or changes in tax policies that 
disproportionately affect Federal programs. This provision becomes effective for taxes paid during 
the governmental unit's first fiscal year that begins on or after January 1, 1998, and applies 
thereafter.  

b. Gasoline taxes, motor vehicle fees, and other taxes that are in effect user fees for benefits 
provided to the Federal Government are allowable.  

c. This provision does not restrict the authority of Federal agencies to identify taxes where Federal 
participation is inappropriate. Where the identification of the amount of unallowable taxes would 
require an inordinate amount of effort, the cognizant agency may accept a reasonable approximation 
thereof.  
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40. Training. The cost of training provided for employee development is allowable.  

41. Travel costs.  

a. General. Travel costs are allowable for expenses for transportation, lodging, subsistence, and 
related items incurred by employees traveling on official business. Such costs may be charged on an 
actual cost basis, on a per diem or mileage basis in lieu of actual costs incurred, or on a combination 
of the two, provided the method used is applied to an entire trip, and results in charges consistent 
with those normally allowed in like circumstances in non-federally-sponsored activities. 
Notwithstanding the provisions of section 23, travel costs of officials covered by that section, when 
specifically related to Federal awards, are allowable with the prior approval of a grantor agency.  

b. Lodging and subsistence. Costs incurred by employees and officers for travel, including costs of 
lodging, other subsistence, and incidental expenses, shall be considered reasonable and allowable 
only to the extent such costs do not exceed charges normally allowed by the governmental unit in its 
regular operations as a result of the governmental unit's policy. In the absence of a written 
governmental unit policy regarding travel costs, the rates and amounts established under subchapter 
I of Chapter 57 of Title 5, United States Code "Travel and Subsistence Expenses; Mileage 
Allowances," or by the Administrator of General Services, or the President (or his designee) 
pursuant to any provisions of such subchapter shall be used as guidance for travel under Federal 
awards (41 U.S.C. 420, "Travel Expenses of Government Contractors").  

c. Commercial air travel. Airfare costs in excess of the customary standard (coach or equivalent) 
airfare, are unallowable except when such accommodations would: require circuitous routing, require 
travel during unreasonable hours, excessively prolong travel, greatly increase the duration of the 
flight, result in increased cost that would offset transportation savings, or offer accommodations not 
reasonably adequate for the medical needs of the traveler. Where a governmental unit can 
reasonably demonstrate to the awarding agency either the nonavailability of customary standard 
airfare or Federal Government contract airfare for individual trips or, on an overall basis, that it is the 
governmental unit's practice to make routine use of such airfare, specific determinations of 
nonavailability will generally not be questioned by the Federal Government, unless a pattern of 
avoidance is detected. However, in order for airfare costs in excess of the customary standard 
commercial airfare to be allowable, e.g., use of first-class airfare, the governmental unit must justify 
and document on a case-by-case basis the applicable condition(s) set forth above.  

d. Air travel by other than commercial carrier. Cost of travel by governmental unit-owned, -
leased, or -chartered aircraft, as used in this section, includes the cost of lease, charter, operation 
(including personnel costs), maintenance, depreciation, interest, insurance, and other related costs. 
Costs of travel via governmental unit-owned, -leased, or -chartered aircraft are unallowable to the 
extent they exceed the cost of allowable commercial air travel, as provided for in subsection c.  

42. Underrecovery of costs under Federal agreements. Any excess costs over the Federal 
contribution under one award agreement are unallowable under other award agreements.  
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A. General.  

1. Most governmental units provide certain services, such as motor pools, computer centers, 
purchasing, accounting, etc., to operating agencies on a centralized basis. Since federally-supported 
awards are performed within the individual operating agencies, there needs to be a process whereby 
these central service costs can be identified and assigned to benefitted activities on a reasonable 
and consistent basis. The central service cost allocation plan provides that process. All costs and 
other data used to distribute the costs included in the plan  

should be supported by formal accounting and other records that will support the propriety of the 
costs assigned to Federal awards.  

2. Guidelines and illustrations of central service cost allocation plans are provided in a brochure 
published by the Department of Health and Human Services entitled "A Guide for State and Local 
Government Agencies: Cost Principles and Procedures for Establishing Cost Allocation Plans and 
Indirect Cost Rates for Grants and Contracts with the Federal Government." A copy of this brochure 
may be obtained from the Superintendent of Documents, U.S. Government Printing Office.  

B. Definitions.  

1. "Billed central services" means central services that are billed to benefitted agencies and/or 
programs on an individual fee-for-service or similar basis. Typical examples of billed central services 
include computer services, transportation services, insurance, and fringe benefits.  

2. "Allocated central services" means central services that benefit operating agencies but are not 
billed to the agencies on a fee-for-service or similar basis. These costs are allocated to benefitted 
agencies on some reasonable basis. Examples of such services might include general accounting, 
personnel administration, purchasing, etc.  

3. "Agency or operating agency" means an organizational unit or sub-division within a governmental 
unit that is responsible for the performance or administration of awards or activities of the 
governmental unit.  

C. Scope of the Central Service Cost Allocation Plans. The central service cost allocation plan 
will include all central service costs that will be claimed (either as a billed or an allocated cost) under 
Federal awards and will be documented as described in section E. Costs of central services omitted 
from the plan will not be reimbursed.  

D. Submission Requirements.  

1. Each State will submit a plan to the Department of Health and Human Services for each year in 
which it claims central service costs under Federal awards. The plan should include (a) a projection 
of the next year's allocated central service cost (based either on actual costs for the most recently 
completed year or the budget projection for the coming year), and (b) a reconciliation of actual 
allocated central service costs to the estimated costs used for either the most recently completed 
year or the year immediately preceding the most recently completed year.  

2. Each local government that has been designated as a "major local government" by the Office of 
Management and Budget (OMB) is also required to submit a plan to its cognizant agency annually. 
OMB periodically lists major local governments in the Federal Register.  

3. All other local governments claiming central service costs must develop a plan in accordance with 
the requirements described in this Circular and maintain the plan and related supporting 
documentation for audit. These local governments are not required to submit their plans for Federal 
approval unless they are specifically requested to do so by the cognizant agency. Where a local 
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government only receives funds as a sub-recipient, the primary recipient will be responsible for 
negotiating indirect cost rates and/or monitoring the sub-recipient's plan.  

4. All central service cost allocation plans will be prepared and, when required, submitted within six 
months prior to the beginning of each of the governmental unit's fiscal years in which it proposes to 
claim central service costs. Extensions may be granted by the cognizant agency on a case-by-case 
basis.  

E. Documentation Requirements for Submitted Plans. The documentation requirements 
described in this section may be modified, expanded, or reduced by the cognizant agency on a case-
by-case basis. For example, the requirements may be reduced for those central services which have 
little or no impact on Federal awards. Conversely, if a review of a plan indicates that certain 
additional information is needed, and will likely be needed in future years, it may be routinely 
requested in future plan submissions. Items marked with an asterisk (*) should be submitted only 
once; subsequent plans should merely indicate any changes since the last plan.  

1. General. All proposed plans must be accompanied by the following: an organization chart 
sufficiently detailed to show operations including the central service activities of the State/local 
government whether or not they are shown as benefiting from central service functions; a copy of the 
Comprehensive Annual Financial Report (or a copy of the Executive Budget if budgeted costs are 
being proposed) to support the allowable costs of each central service activity included in the plan; 
and, a certification (see subsection 4.) that the plan was prepared in accordance with this Circular, 
contains only allowable costs, and was prepared in a manner that treated similar costs consistently 
among the various Federal awards and between Federal and non-Federal awards/activities.  

2. Allocated central services. For each allocated central service, the plan must also include the 
following: a brief description of the service*, an identification of the unit rendering the service and the 
operating agencies receiving the service, the items of expense included in the cost of the service, 
the method used to distribute the cost of the service to benefitted agencies, and a summary 
schedule showing the allocation of each service to the specific benefitted agencies. If any self-
insurance funds or fringe benefits costs are treated as allocated (rather than billed) central services, 
documentation discussed in subsections 3.b. and c. shall also be included.  

3. Billed services.  

a. General. The information described below shall be provided for all billed central services, including 
internal service funds, self-insurance funds, and fringe benefit funds.  

b. Internal service funds.  

(1) For each internal service fund or similar activity with an operating budget of $5 million or more, 
the plan shall include: a brief description of each service; a balance sheet for each fund based on 
individual accounts contained in the governmental unit's accounting system; a revenue/expenses 
statement, with revenues broken out by source, e.g., regular billings, interest earned, etc.; a listing of 
all non-operating transfers (as defined by Generally Accepted Accounting Principles (GAAP)) into 
and out of the fund; a description of the procedures (methodology) used to charge the costs of each 
service to users, including how billing rates are determined; a schedule of current rates; and, a 
schedule comparing total revenues (including imputed revenues) generated by the service to the 
allowable costs of the service, as determined under this Circular, with an explanation of how 
variances will be handled.  

(2) Revenues shall consist of all revenues generated by the service, including unbilled and 
uncollected revenues. If some users were not billed for the services (or were not billed at the full rate 
for that class of users), a schedule showing the full imputed revenues associated with these users 
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shall be provided. Expenses shall be broken out by object cost categories (e.g., salaries, supplies, 
etc.).  

c. Self-insurance funds. For each self-insurance fund, the plan shall include: the fund balance sheet; 
a statement of revenue and expenses including a summary of billings and claims paid by agency; a 
listing of all non-operating transfers into and out of the fund; the type(s) of risk(s) covered by the fund 
(e.g., automobile liability, workers' compensation, etc.); an explanation of how the level of fund 
contributions are determined, including a copy of the current actuarial report (with the actuarial 
assumptions used) if the contributions are determined on an actuarial basis; and, a description of the 
procedures used to charge or allocate fund contributions to benefitted activities. Reserve levels in 
excess of claims (1) submitted and adjudicated but not paid, (2) submitted but not adjudicated, and 
(3) incurred but not submitted must be identified and explained.  

d. Fringe benefits. For fringe benefit costs, the plan shall include: a listing of fringe benefits provided 
to covered employees, and the overall annual cost of each type of benefit; current fringe benefit 
policies*; and procedures used to charge or allocate the costs of the benefits to benefitted activities. 
In addition, for pension and post-retirement health insurance plans, the following information shall be 
provided: the governmental unit's funding policies, e.g., legislative bills, trust agreements, or State-
mandated contribution rules, if different from actuarially determined rates; the pension plan's costs 
accrued for the year; the amount funded, and date(s) of funding; a copy of the current actuarial 
report (including the actuarial assumptions); the plan trustee's report; and, a schedule from the 
activity showing the value of the interest cost associated with late funding.  

4. Required certification. Each central service cost allocation plan will be accompanied by a 
certification in the following form:  

CERTIFICATE OF COST ALLOCATION PLAN  

This is to certify that I have reviewed the cost allocation plan submitted herewith and to the best of 
my knowledge and belief:  

(1) All costs included in this proposal [identify date] to establish cost allocations or billings for 
[identify period covered by plan] are allowable in accordance with the requirements of OMB Circular 
A-87, "Cost Principles for State, Local, and Indian Tribal Governments," and the Federal award(s) to 
which they apply. Unallowable costs have been adjusted for in allocating costs as indicated in the 
cost allocation plan.  

(2) All costs included in this proposal are properly allocable to Federal awards on the basis of a 
beneficial or causal relationship between the expenses incurred and the awards to which they are 
allocated in accordance with applicable requirements. Further, the same costs that have been 
treated as indirect costs have not been claimed as direct costs. Similar types of costs have been 
accounted for consistently.  

I declare that the foregoing is true and correct.  

Governmental Unit: _____________________  

Signature: ____________________________  

Name of Official: _______________________  

Title: _______________________________  

Date of Execution: _____________________  

F. Negotiation and Approval of Central Service Plans.  
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1. All proposed central service cost allocation plans that are required to be submitted will be 
reviewed, negotiated, and approved by the Federal cognizant agency on a timely basis. The 
cognizant agency will review the proposal within six months of receipt of the proposal and either 
negotiate/approve the proposal or advise the governmental unit of the additional documentation 
needed to support/evaluate the proposed plan or the changes required to make the proposal 
acceptable. Once an agreement with the governmental unit has been reached, the agreement will be 
accepted and used by all Federal agencies, unless prohibited or limited by statute. Where a Federal 
funding agency has reason to believe that special operating factors affecting its awards necessitate 
special consideration, the funding agency will, prior to the time the plans are negotiated, notify the 
cognizant agency.  

2. The results of each negotiation shall be formalized in a written agreement between the cognizant 
agency and the governmental unit. This agreement will be subject to re-opening if the agreement is 
subsequently found to violate a statute or the information upon which the plan was negotiated is later 
found to be materially incomplete or inaccurate. The results of the negotiation shall be made 
available to all Federal agencies for their use.  

3. Negotiated cost allocation plans based on a proposal later found to have included costs that: (a) 
are unallowable (i) as specified by law or regulation, (ii) as identified in Attachment B of this Circular, 
or (iii) by the terms and conditions of Federal awards, or (b) are unallowable because they are 
clearly not allocable to Federal awards, shall be adjusted, or a refund shall be made at the option of 
the Federal cognizant agency. These adjustments or refunds are designed to correct the plans and 
do not constitute a reopening of the negotiation.  

G. Other Policies.  

1. Billed central service activities. Each billed central service activity must separately account for all 
revenues (including imputed revenues) generated by the service, expenses incurred to furnish the 
service, and profit/loss.  

2. Working capital reserves. Internal service funds are dependent upon a reasonable level of working 
capital reserve to operate from one billing cycle to the next. Charges by an internal service activity to 
provide for the establishment and maintenance of a reasonable level of working capital reserve, in 
addition to the full recovery of costs, are allowable. A working capital reserve as part of retained 
earnings of up to 60 days cash expenses for normal operating purposes is considered reasonable. A 
working capital reserve exceeding 60 days may be approved by the cognizant Federal agency in 
exceptional cases.  

3. Carry-forward adjustments of allocated central service costs. Allocated central service costs are 
usually negotiated and approved for a future fiscal year on a "fixed with carry-forward" basis. Under 
this procedure, the fixed amounts for the future year covered by agreement are not subject to 
adjustment for that year. However, when the actual costs of the year involved become known, the 
differences between the fixed amounts previously approved and the actual costs will be carried 
forward and used as an adjustment to the fixed amounts established for a later year. This "carry-
forward" procedure applies to all central services whose costs were fixed in the approved plan. 
However, a carry-forward adjustment is not permitted, for a central service activity that was not 
included in the approved plan, or for unallowable costs that must be reimbursed immediately.  

4. Adjustments of billed central services. Billing rates used to charge Federal awards shall be based 
on the estimated costs of providing the services, including an estimate of the allocable central 
service costs. A comparison of the revenue generated by each billed service (including total 
revenues whether or not billed or collected) to the actual allowable costs of the service will be made 
at least annually, and an adjustment will be made for the difference between the revenue and the 
allowable costs. These adjustments will be made through one of the following adjustment methods: 
(a) a cash refund to the Federal Government for the Federal share of the adjustment, (b) credits to 
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the amounts charged to the individual programs, (c) adjustments to future billing rates, or (d) 
adjustments to allocated central service costs. Adjustments to allocated central services will not be 
permitted where the total amount of the adjustment for a particular service (Federal share and non-
Federal) share exceeds $500,000.  

5. Records retention. All central service cost allocation plans and related documentation used as a 
basis for claiming costs under Federal awards must be retained for audit in accordance with the 
records retention requirements contained in the Common Rule.  

6. Appeals. If a dispute arises in the negotiation of a plan between the cognizant agency and the 
governmental unit, the dispute shall be resolved in accordance with the appeals procedures of the 
cognizant agency.  

7. OMB assistance. To the extent that problems are encountered among the Federal agencies 
and/or governmental units in connection with the negotiation and approval process, OMB will lend 
assistance, as required, to resolve such problems in a timely manner.  
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ATTACHMENT D 
Circular No. A-87  

 

PUBLIC ASSISTANCE COST ALLOCATION PLANS  
 

TABLE OF CONTENTS  

A. General  

B. Definitions  

1. State public assistance agency  

2. State public assistance agency costs  

C. Policy  

D. Submission, Documentation, and Approval of Public Assistance Cost Allocation Plans  

E. Review of Implementation of Approved Plans  

F. Unallowable Costs  

A. General. Federally-financed programs administered by State public assistance agencies are 
funded predominately by the Department of Health and Human Services (HHS). In support of its 
stewardship requirements, HHS has published requirements for the development, documentation, 
submission, negotiation, and approval of public assistance cost allocation plans in Subpart E of 45 
CFR Part 95. All administrative costs (direct and indirect) are normally charged to Federal awards by 
implementing the public assistance cost allocation plan. This Attachment extends these 
requirements to all Federal agencies whose programs are administered by a State public assistance 
agency. Major federally-financed programs typically administered by State public assistance 
agencies include: Aid to Families with Dependent Children, Medicaid, Food Stamps, Child Support 
Enforcement, Adoption Assistance and Foster Care, and Social Services Block Grant.  

B. Definitions.  

1. "State public assistance agency" means a State agency administering or supervising the 
administration of one or more public assistance programs operated by the State as identified in 
Subpart E of 45 CFR Part 95. For the purpose of this Attachment, these programs include all 
programs administered by the State public assistance agency.  

2. "State public assistance agency costs" means all costs incurred by, or allocable to, the State 
public assistance agency, except expenditures for financial assistance, medical vendor payments, 
food stamps, and payments for services and goods provided directly to program recipients.  

C. Policy. State public assistance agencies will develop, document and implement, and the Federal 
Government will review, negotiate, and approve, public assistance cost allocation plans in 
accordance with Subpart E of 45 CFR Part 95. The plan will include all programs administered by 
the State public assistance agency. Where a letter of approval or disapproval is transmitted to a 
State public assistance agency in accordance with Subpart E, the letter will apply to all Federal 
agencies and programs. The remaining sections of this Attachment (except for the requirement for 
certification) summarize the provisions of Subpart E of 45 CFR Part 95.  

D. Submission, Documentation, and Approval of Public Assistance Cost Allocation Plans.  
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1. State public assistance agencies are required to promptly submit amendments to the cost 
allocation plan to HHS for review and approval.  

2. Under the coordination process outlined in subsection E, affected Federal agencies will review all 
new plans and plan amendments and provide comments, as appropriate, to HHS. The effective date 
of the plan or plan amendment will be the first day of the quarter following the submission of the plan 
or amendment, unless another date is specifically approved by HHS. HHS, as the cognizant agency 
acting on behalf of all affected Federal agencies, will, as necessary, conduct negotiations with the 
State public assistance agency and will inform the State agency of the action taken on the plan or 
plan amendment.  

E. Review of Implementation of Approved Plans.  

1. Since public assistance cost allocation plans are of a narrative nature, the review during the plan 
approval process consists of evaluating the appropriateness of the proposed groupings of costs 
(cost centers) and the related allocation bases. As such, the Federal Government needs some 
assurance that the cost allocation plan has been implemented as approved. This is accomplished by 
reviews by the funding agencies, single audits, or audits conducted by the cognizant audit agency.  

2. Where inappropriate charges affecting more than one funding agency are identified, the cognizant 
HHS cost negotiation office will be advised and will take the lead in resolving the issue(s) as 
provided for in Subpart E of 45 CFR Part 95.  

3. If a dispute arises in the negotiation of a plan or from a disallowance involving two or more funding 
agencies, the dispute shall be resolved in accordance with the appeals procedures set out in 45 CFR 
Part 75. Disputes involving only one funding agency will be resolved in accordance with the funding 
agency's appeal process.  

4. To the extent that problems are encountered among the Federal agencies and/or governmental 
units in connection with the negotiation and approval process, the Office of Management and Budget 
will lend assistance, as required, to resolve such problems in a timely manner.  

F. Unallowable Costs. Claims developed under approved cost allocation plans will be based on 
allowable costs as identified in this Circular. Where unallowable costs have been claimed and 
reimbursed, they will be refunded to the program that reimbursed the unallowable cost using one of 
the following methods: (a) a cash refund, (b) offset to a subsequent claim, or (c) credits to the 
amounts charged to individual awards.  
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ATTACHMENT E 
Circular No. A-87  

 

STATE AND LOCAL INDIRECT COST RATE PROPOSALS  
 

TABLE OF CONTENTS  

A. General  

B. Definitions  

1. Indirect cost rate proposal  

2. Indirect cost rate  

3. Indirect cost pool  

4. Base  

5. Predetermined rate  

6. Fixed rate  

7. Provisional rate  

8. Final rate  

9. Base period  

C. Allocation of Indirect Costs and Determination of Indirect Cost Rates  

1. General  

2. Simplified method  

3. Multiple allocation base method  

4. Special indirect cost rates  

D. Submission and Documentation of Proposals  

1. Submission of indirect cost rate proposals  

2. Documentation of proposals  

3. Required certification  

E. Negotiation and Approval of Rates  

F. Other Policies  

1. Fringe benefit rates  

2. Billed services provided by the grantee agency  

3. Indirect cost allocations not using rates  
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4. Appeals  

5. Collections of unallowable costs and erroneous payments  

6. OMB assistance  

 

A. General.  

1. Indirect costs are those that have been incurred for common or joint purposes. These costs 
benefit more than one cost objective and cannot be readily identified with a particular final cost 
objective without effort disproportionate to the results achieved. After direct costs have been 
determined and assigned directly to Federal awards and other activities as appropriate, indirect 
costs are those remaining to be allocated to benefitted cost objectives. A cost may not be allocated 
to a Federal award as an indirect cost if any other cost incurred for the same purpose, in like 
circumstances, has been assigned to a Federal award as a direct cost.  

2. Indirect costs include (a) the indirect costs originating in each department or agency of the 
governmental unit carrying out Federal awards and (b) the costs of central governmental services 
distributed through the central service cost allocation plan (as described in Attachment C) and not 
otherwise treated as direct costs.  

3. Indirect costs are normally charged to Federal awards by the use of an indirect cost rate. A 
separate indirect cost rate(s) is usually necessary for each department or agency of the 
governmental unit claiming indirect costs under Federal awards. Guidelines and illustrations of 
indirect cost proposals are provided in a brochure published by the Department of Health and 
Human Services entitled "A Guide for State and Local Government Agencies: Cost Principles and 
Procedures for Establishing Cost Allocation Plans and Indirect Cost Rates for Grants and Contracts 
with the Federal Government." A copy of this brochure may be obtained from the Superintendent of 
Documents, U.S. Government Printing Office.  

4. Because of the diverse characteristics and accounting practices of governmental units, the types 
of costs which may be classified as indirect costs cannot be specified in all situations. However, 
typical examples of indirect costs may include certain State/local-wide central service costs, general 
administration of the grantee department or agency, accounting and personnel services performed 
within the grantee department or agency, depreciation or use allowances on buildings and 
equipment, the costs of operating and maintaining facilities, etc.  

5. This Attachment does not apply to State public assistance agencies. These agencies should refer 
instead to Attachment D.  

B. Definitions.  

1. "Indirect cost rate proposal" means the documentation prepared by a governmental unit or 
subdivision thereof to substantiate its request for the establishment of an indirect cost rate.  

2. "Indirect cost rate" is a device for determining in a reasonable manner the proportion of indirect 
costs each program should bear. It is the ratio (expressed as a percentage) of the indirect costs to a 
direct cost base.  

3. "Indirect cost pool" is the accumulated costs that jointly benefit two or more programs or other 
cost objectives.  

4. "Base" means the accumulated direct costs (normally either total direct salaries and wages or 
total direct costs exclusive of any extraordinary or distorting expenditures) used to distribute indirect 
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costs to individual Federal awards. The direct cost base selected should result in each award 
bearing a fair share of the indirect costs in reasonable relation to the benefits received from the 
costs.  

5. "Predetermined rate" means an indirect cost rate, applicable to a specified current or future 
period, usually the governmental unit's fiscal year. This rate is based on an estimate of the costs to 
be incurred during the period. Except under very unusual circumstances, a predetermined rate is not 
subject to adjustment. (Because of legal constraints, predetermined rates are not permitted for 
Federal contracts; they may, however, be used for grants or cooperative agreements.) 
Predetermined rates may not be used by governmental units that have not submitted and negotiated 
the rate with the cognizant agency. In view of the potential advantages offered by this procedure, 
negotiation of predetermined rates for indirect costs for a period of two to four years should be the 
norm in those situations where the cost experience and other pertinent facts available are deemed 
sufficient to enable the parties involved to reach an informed judgment as to the probable level of 
indirect costs during the ensuing accounting periods.  

6. "Fixed rate" means an indirect cost rate which has the same characteristics as a predetermined 
rate, except that the difference between the estimated costs and the actual, allowable costs of the 
period covered by the rate is carried forward as an adjustment to the rate computation of a 
subsequent period.  

7. "Provisional rate" means a temporary indirect cost rate applicable to a specified period which is 
used for funding, interim reimbursement, and reporting indirect costs on Federal awards pending the 
establishment of a "final" rate for that period.  

8. "Final rate" means an indirect cost rate applicable to a specified past period which is based on the 
actual allowable costs of the period. A final audited rate is not subject to adjustment.  

9. "Base period" for the allocation of indirect costs is the period in which such costs are incurred and 
accumulated for allocation to activities performed in that period. The base period normally should 
coincide with the governmental unit's fiscal year, but in any event, shall be so selected as to avoid 
inequities in the allocation of costs.  

C. Allocation of Indirect Costs and Determination of Indirect Cost Rates.  

1. General.  

a. Where a governmental unit's department or agency has only one major function, or where all its 
major functions benefit from the indirect costs to approximately the same degree, the allocation of 
indirect costs and the computation of an indirect cost rate may be accomplished through simplified 
allocation procedures as described in subsection 2.  

b. Where a governmental unit's department or agency has several major functions which benefit 
from its indirect costs in varying degrees, the allocation of indirect costs may require the 
accumulation of such costs into separate cost groupings which then are allocated individually to 
benefitted functions by means of a base which best measures the relative degree of benefit. The 
indirect costs allocated to each function are then distributed to individual awards and other activities 
included in that function by means of an indirect cost rate(s).  

c. Specific methods for allocating indirect costs and computing indirect cost rates along with the 
conditions under which each method should be used are described in subsections 2, 3 and 4.  

2. Simplified method.  

a. Where a grantee agency's major functions benefit from its indirect costs to approximately the 
same degree, the allocation of indirect costs may be accomplished by (1) classifying the grantee 
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agency's total costs for the base period as either direct or indirect, and (2) dividing the total allowable 
indirect costs (net of applicable credits) by an equitable distribution base. The result of this process 
is an indirect cost rate which is used to distribute indirect costs to individual Federal awards. The 
rate should be expressed as the percentage which the total amount of allowable indirect costs bears 
to the base selected. This method should also be used where a governmental unit's department or 
agency has only one major function encompassing a number of individual projects or activities, and 
may be used where the level of Federal awards to that department or agency is relatively small.  

b. Both the direct costs and the indirect costs shall exclude capital expenditures and unallowable 
costs. However, unallowable costs must be included in the direct costs if they represent activities to 
which indirect costs are properly allocable.  

c. The distribution base may be (1) total direct costs (excluding capital expenditures and other 
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which results in an equitable distribution.  

3. Multiple allocation base method.  

a. Where a grantee agency's indirect costs benefit its major functions in varying degrees, such costs 
shall be accumulated into separate cost groupings. Each grouping shall then be allocated 
individually to benefitted functions by means of a base which best measures the relative benefits.  

b. The cost groupings should be established so as to permit the allocation of each grouping on the 
basis of benefits provided to the major functions. Each grouping should constitute a pool of 
expenses that are of like character in terms of the functions they benefit and in terms of the 
allocation base which best measures the relative benefits provided to each function. The number of 
separate groupings should be held within practical limits, taking into consideration the materiality of 
the amounts involved and the degree of precision needed.  

c. Actual conditions must be taken into account in selecting the base to be used in allocating the 
expenses in each grouping to benefitted functions. When an allocation can be made by assignment 
of a cost grouping directly to the function benefitted, the allocation shall be made in that manner. 
When the expenses in a grouping are more general in nature, the allocation should be made through 
the use of a selected base which produces results that are equitable to both the Federal Government 
and the governmental unit. In general, any cost element or related factor associated with the 
governmental unit's activities is potentially adaptable for use as an allocation base provided that: (1) 
it can readily be expressed in terms of dollars or other quantitative measures (total direct costs, 
direct salaries and wages, staff hours applied, square feet used, hours of usage, number of 
documents processed, population served, and the like), and (2) it is common to the benefitted 
functions during the base period.  

d. Except where a special indirect cost rate(s) is required in accordance with subsection 4, the 
separate groupings of indirect costs allocated to each major function shall be aggregated and treated 
as a common pool for that function. The costs in the common pool shall then be distributed to 
individual Federal awards included in that function by use of a single indirect cost rate.  

e. The distribution base used in computing the indirect cost rate for each function may be (1) total 
direct costs (excluding capital expenditures and other distorting items such as pass-through funds, 
major subcontracts, etc.), (2) direct salaries and wages, or (3) another base which results in an 
equitable distribution. An indirect cost rate should be developed for each separate indirect cost pool 
developed. The rate in each case should be stated as the percentage relationship between the 
particular indirect cost pool and the distribution base identified with that pool.  

4. Special indirect cost rates.  
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a. In some instances, a single indirect cost rate for all activities of a grantee department or agency or 
for each major function of the agency may not be appropriate. It may not take into account those 
different factors which may substantially affect the indirect costs applicable to a particular program or 
group of programs. The factors may include the physical location of the work, the level of 
administrative support required, the nature of the facilities or other resources employed, the 
organizational arrangements used, or any combination thereof. When a particular award is carried 
out in an environment which appears to generate a significantly different level of indirect costs, 
provisions should be made for a separate indirect cost pool applicable to that award. The separate 
indirect cost pool should be developed during the course of the regular allocation process, and the 
separate indirect cost rate resulting therefrom should be used, provided that: (1) the rate differs 
significantly from the rate which would have been developed under subsections 2. and 3., and (2) 
the award to which the rate would apply is material in amount.  

b. Although this Circular adopts the concept of the full allocation of indirect costs, there are some 
Federal statutes which restrict the reimbursement of certain indirect costs. Where such restrictions 
exist, it may be necessary to develop a special rate for the affected award. Where a "restricted rate" 
is required, the procedure for developing a non-restricted rate will be used except for the additional 
step of the elimination from the indirect cost pool those costs for which the law prohibits 
reimbursement.  

D. Submission and Documentation of Proposals.  

1. Submission of indirect cost rate proposals.  

a. All departments or agencies of the governmental unit desiring to claim indirect costs under 
Federal awards must prepare an indirect cost rate proposal and related documentation to support 
those costs. The proposal and related documentation must be retained for audit in accordance with 
the records retention requirements contained in the Common Rule.  

b. A governmental unit for which a cognizant agency assignment has been specifically designated 
must submit its indirect cost rate proposal to its cognizant agency. The Office of Management and 
Budget (OMB) will periodically publish lists of governmental units identifying the appropriate Federal 
cognizant agencies. The cognizant agency for all governmental units or agencies not identified by 
OMB will be determined based on the Federal agency providing the largest amount of Federal funds. 
In these cases, a governmental unit must develop an indirect cost proposal in accordance with the 
requirements of this Circular and maintain the proposal and related supporting documentation for 
audit. These governmental units are not required to submit their proposals unless they are 
specifically requested to do so by the cognizant agency. Where a local government only receives 
funds as a sub-recipient, the primary recipient will be responsible for negotiating and/or monitoring 
the sub-recipient's plan.  

c. Each Indian tribal government desiring reimbursement of indirect costs must submit its indirect 
cost proposal to the Department of the Interior (its cognizant Federal agency).  

d. Indirect cost proposals must be developed (and, when required, submitted) within six months after 
the close of the governmental unit's fiscal year, unless an exception is approved by the cognizant 
Federal agency. If the proposed central service cost allocation plan for the same period has not been 
approved by that time, the indirect cost proposal may be prepared including an amount for central 
services that is based on the latest federally-approved central service cost allocation plan. The 
difference between these central service amounts and the amounts ultimately approved will be 
compensated for by an adjustment in a subsequent period.  

2. Documentation of proposals. The following shall be included with each indirect cost proposal:  
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a. The rates proposed, including subsidiary work sheets and other relevant data, cross referenced 
and reconciled to the financial data noted in subsection b. Allocated central service costs will be 
supported by the summary table included in the approved central service cost allocation plan. This 
summary table is not required to be submitted with the indirect cost proposal if the central service 
cost allocation plan for the same fiscal year has been approved by the cognizant agency and is 
available to the funding agency.  

b. A copy of the financial data (financial statements, comprehensive annual financial report, 
executive budgets, accounting reports, etc.) upon which the rate is based. Adjustments resulting 
from the use of unaudited data will be recognized, where appropriate, by the Federal cognizant 
agency in a subsequent proposal.  

c. The approximate amount of direct base costs incurred under Federal awards. These costs should 
be broken out between salaries and wages and other direct costs.  

d. A chart showing the organizational structure of the agency during the period for which the 
proposal applies, along with a functional statement(s) noting the duties and/or responsibilities of all 
units that comprise the agency. (Once this is submitted, only revisions need be submitted with 
subsequent proposals.)  

3. Required certification. Each indirect cost rate proposal shall be accompanied by a certification in 
the following form:  

CERTIFICATE OF INDIRECT COSTS  
 

This is to certify that I have reviewed the indirect cost rate proposal submitted herewith and to the 
best of my knowledge and belief:  

(1) All costs included in this proposal [identify date] to establish billing or final indirect costs rates for 
[identify period covered by rate] are allowable in accordance with the requirements of the Federal 
award(s) to which they apply and OMB Circular A-87, "Cost Principles for State, Local, and Indian 
Tribal Governments." Unallowable costs have been adjusted for in allocating costs as indicated in 
the cost allocation plan.  

(2) All costs included in this proposal are properly allocable to Federal awards on the basis of a 
beneficial or causal relationship between the expenses incurred and the agreements to which they 
are allocated in accordance with applicable requirements. Further, the same costs that have been 
treated as indirect costs have not been claimed as direct costs. Similar types of costs have been 
accounted for consistently and the Federal Government will be notified of any accounting changes 
that would affect the predetermined rate.  

I declare that the foregoing is true and correct.  

Governmental Unit: ________________________  

Signature: ________________________  

Name of Official: ________________________  

Title: _________________________  

Date of Execution: _________________________  
 

E. Negotiation and Approval of Rates.  
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1. Indirect cost rates will be reviewed, negotiated, and approved by the cognizant Federal agency on 
a timely basis. Once a rate has been agreed upon, it will be accepted and used by all Federal 
agencies unless prohibited or limited by statute. Where a Federal funding agency has reason to 
believe that special operating factors affecting its awards necessitate special indirect cost rates, the 
funding agency will, prior to the time the rates are negotiated, notify the cognizant Federal agency.  

2. The use of predetermined rates, if allowed, is encouraged where the cognizant agency has 
reasonable assurance based on past experience and reliable projection of the grantee agency's 
costs, that the rate is not likely to exceed a rate based on actual costs. Long-term agreements 
utilizing predetermined rates extending over two or more years are encouraged, where appropriate.  

3. The results of each negotiation shall be formalized in a written agreement between the cognizant 
agency and the governmental unit. This agreement will be subject to re-opening if the agreement is 
subsequently found to violate a statute, or the information upon which the plan was negotiated is 
later found to be materially incomplete or inaccurate. The agreed upon rates shall be made available 
to all Federal agencies for their use.  

4. Refunds shall be made if proposals are later found to have included costs that (a) are unallowable 
(i) as specified by law or regulation, (ii) as identified in Attachment B of this Circular, or (iii) by the 
terms and conditions of Federal awards, or (b) are unallowable because they are clearly not 
allocable to Federal awards. These adjustments or refunds will be made regardless of the type of 
rate negotiated (predetermined, final, fixed, or provisional).  

F. Other Policies.  

1. Fringe benefit rates. If overall fringe benefit rates are not approved for the governmental unit as 
part of the central service cost allocation plan, these rates will be reviewed, negotiated and approved 
for individual grantee agencies during the indirect cost negotiation process. In these cases, a 
proposed fringe benefit rate computation should accompany the indirect cost proposal. If fringe 
benefit rates are not used at the grantee agency level (i.e., the agency specifically identifies fringe 
benefit costs to individual employees), the governmental unit should so advise the cognizant agency.  

2. Billed services provided by the grantee agency. In some cases, governmental units provide and 
bill for services similar to those covered by central service cost allocation plans (e.g., computer 
centers). Where this occurs, the governmental unit should be guided by the requirements in 
Attachment C relating to the development of billing rates and documentation requirements, and 
should advise the cognizant agency of any billed services. Reviews of these types of services 
(including reviews of costing/billing methodology, profits or losses, etc.) will be made on a case-by-
case basis as warranted by the circumstances involved.  

3. Indirect cost allocations not using rates. In certain situations, a governmental unit, because of the 
nature of its awards, may be required to develop a cost allocation plan that distributes indirect (and, 
in some cases, direct) costs to the specific funding sources. In these cases, a narrative cost 
allocation methodology should be developed, documented, maintained for audit, or submitted, as 
appropriate, to the cognizant agency for review, negotiation, and approval.  

4. Appeals. If a dispute arises in a negotiation of an indirect cost rate (or other rate) between the 
cognizant agency and the governmental unit, the dispute shall be resolved in accordance with the 
appeals procedures of the cognizant agency.  

5. Collection of unallowable costs and erroneous payments. Costs specifically identified as 
unallowable and charged to Federal awards either directly or indirectly will be refunded (including 
interest chargeable in accordance with applicable Federal agency regulations).  

Page 8-43 



September 2004  Technical Assistance Guide 
 
6. OMB assistance. To the extent that problems are encountered among the Federal agencies 
and/or governmental units in connection with the negotiation and approval process, OMB will lend 
assistance, as required, to resolve such problems in a timely manner.  
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