
 UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA


UNITED STATES OF AMERICA,


Plaintiff,


v.


PHILIP MORRIS USA, Inc.,

f/k/a Philip Morris, Inc.

et al.


Defendants.


:

:

:

:

:

:

:

:

:

:


Civil Action No.

99-2496 (GK)


ORDER #537


This matter is now before the Court on Defendants' Motion for


Summary Judgment on the Grounds That There Is No Reasonable


Likelihood of Future RICO Violations ("Motion"). Upon


consideration of the Motion, the Government's Opposition, the Reply


and the entire record herein, and for the reasons set forth in the


accompanying Memorandum Opinion, the Motion is denied.


May 6, 2004	 __/s/_______________________________

Gladys Kessler

United States District Court Judge
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Civil Action No.

99-2496 (GK)


MEMORANDUM OPINION


This matter is now before the Court on Defendants' Motion for


Summary Judgment on the Grounds That There Is No Reasonable


Likelihood of Future RICO Violations ("Motion"). Upon


consideration of the Motion, the Government's Opposition, the Reply


and the entire record herein, and for the reasons stated below, the


Motion is denied.


I. BACKGROUND


Plaintiff, the United States of America ("the Government") has


brought this suit against the Defendants1 pursuant to Sections


1962(c) and (d) of the Racketeer Influenced and Corrupt


1 Defendants are Philip Morris USA Inc. (f/k/a Philip Morris
Incorporated), R.J. Reynolds Tobacco Company, Brown & Williamson
Tobacco Corporation (individually and as successor by merger to the
American Tobacco Company), Lorillard Tobacco Company, Altria Group
Inc. (f/k/a Philip Morris Companies, Inc.), British American
Tobacco (Investments), Ltd., The Council for Tobacco Research-
U.S.A., Inc., the Tobacco Institute, Inc., and The Liggett Group,
Inc. 



Organizations Act ("RICO"), 18 U.S.C. § 1961, et seq.2 Defendants


are manufacturers of cigarettes and other tobacco-related entities.


The Government seeks injunctive relief and disgorgement of billions


of dollars for what it alleges to be Defendants' unlawful


conspiracy to deceive the American public. The Government's


Amended Complaint describes a four-decade long conspiracy, dating


from at least 1953, to intentionally and willfully deceive and


mislead the American public about, among other things, the harmful


nature of tobacco products, the addictive nature of nicotine, and


the possibility of manufacturing safer and less addictive tobacco


products. Amended Complaint ("Am. Compl.") at ¶ 3.


II. Analysis


In the present Motion, Defendants seek summary judgment on all


claims on the grounds that the Government cannot meet its burden of


showing a reasonable likelihood of Defendants' future RICO


violations. As this Court previously held, imposition of any


equitable remedies under Section 1964(a), including the injunctive


relief and disgorgement which the Government seeks in this action,


must be drawn so as to prevent and restrain any future violations


of RICO. See Memorandum Opinion on Defendants' Motion for Partial


2 The Complaint originally contained four claims under
three statutes. On September 28, 2000, the Court dismissed Count
One (pursuant to the Medical Care Recovery Act, 42 U.S.C. § 2651,
et seq.) and Count Two (pursuant to the Medicare Secondary Payer
provisions of the Social Security Act, 42 U.S.C. 
§§ 1395y(b)(2)(B)(ii) & (iii)). See United States v. Philip
Morris, 116 F. Supp.2d 131 (D.D.C. 2000). 
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Summary Judgment on Government's Disgorgement Claim. Defendants


argue that the Government cannot meet this threshold showing in


light of the Master Settlement Agreement ("MSA"), which Defendants


entered into with all 50 States and the District of Columbia to


settle state tobacco litigation. See Motion at 8.  Defendants


also argue that all post-MSA acts upon which the Government relies


are legal and legitimate and therefore insufficient to make the


requisite showing. Id. at 17-18.


The Government responds that there is substantial evidence of


ongoing RICO violations. In addition, the Government asserts that


it can show a reasonable likelihood of future RICO violations based


on the Defendants' past RICO violations alone.


A. Summary Judgment Standard


Under Rule 56 of the Federal Rules of Civil Procedure, summary


judgment is appropriate if the pleadings, depositions, answers to


interrogatories and admissions on file, together with the


affidavits, if any, show that there is no genuine issue as to any


material fact and that the moving party is entitled to judgment as


a matter of law. Fed. R. Civ. P. 56(c). Material facts are those


that “might affect the outcome of the suit under the governing


law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).


In considering a summary judgment motion, “the evidence of the non­


movant is to be believed, and all justifiable inferences are to be


drawn in his favor.” Id. at 255; see also Washington Post Co. v.


United States Dep’t of Health and Human Servs., 865 F.2d 320, 325
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(D.C. Cir. 1989). 


Additionally, "if the evidence presented on a dispositive


issue is subject to conflicting interpretations, or reasonable


persons might differ as to its significance, summary judgment is


improper." Greenberg v. FDA, 803 F.2d 1213, 1216 (D.C. Cir. 1986).


At the summary judgment stage, "the court is not to make


credibility determinations or weigh the evidence." Dunway v. Int'l


Brotherhood of Teamsters, 310 F.3d 758, 761 (D.C. Cir. 2002).


B. The MSA, In and of Itself, Does Not Preclude Relief.


Defendants argue that, with the MSA in place, there is no


likelihood of future RICO violations because the MSA "severely


limits virtually every aspect of Defendants' businesses and


specifically precludes the conduct which the Government claims


Defendants undertook illegally in the past."3 Motion at 8. In


addition, Defendants assert that the MSA is actually broader than


the relief which the Government seeks in this action, that it is


accomplishing the objectives sought in this litigation, and that it


is effectively enforced by the States Attorneys General. Id. at 8-


3 To the extent that Defendants are arguing that past RICO
violations alone cannot demonstrate a reasonable likelihood of 
future RICO violations, they are wrong. "The likelihood of future
wrongful acts is frequently established by inferences drawn from
past conduct." United States v. Local 30, United Slate, Tile and
Composition Roofers, Damp, and Waterproof Workers Ass'n.,871 F.2d
401, 409 (3rd Cir. 1989). See also SEC v. Bilzerian, 29 F.3d 689,
695 (D.C. Cir. 1994); SEC v. Gruenberg, 989 F.2d 977, 978 (8th Cir.
1993); SEC v. First City Fin. Corp., 890 F.2d 1215, 1228-9 (D.C.
Cir. 1989). 
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10. Defendants emphasize that courts in every state and the


District of Columbia retain jurisdiction over enforcement actions


to remedy violations of the MSA. Id. at 10. Further, Defendants


argue that the States have not hesitated to pursue enforcement


actions in those few instances of violations of the MSA,. Id. at


12. In light of the implementation and effective enforcement of


the MSA, Defendants claim that no further equitable relief is


necessary.


Despite the superficial appeal of Defendants' argument, the


Court concludes that the existence of the MSA cannot establish, as


a matter of law, that there is no reasonable likelihood of


Defendants committing future RICO violations. As the Court has


previously noted, at a much earlier point in this litigation, "[i]n


arguing that the MSA obviates the need for injunctive relief,


Defendants implicitly ask the Court to make the following two


assumptions: that Defendants have complied with and will continue


to comply with the terms of the MSA and that the MSA has adequate


enforcement mechanisms in the event of noncompliance." United


States v. Philip Morris, 116 F.Supp.2d at 149. However, there are


many reasons the Court is not prepared to accept those assumptions


at the summary judgment stage just as it was not prepared to do so


at the motion to dismiss stage. 


First, in Section 1964(b), Congress has given the obligation


to enforce RICO to the federal government not to the States. As
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the Government argues, the MSA does not trump the "paramount


sovereign interests" of the United States in enforcing its own


laws, especially given that it is not even a party to the MSA and


that this Court has no jurisdiction to enforce the MSA. Govt's


Opp'n. at 9,12. The enforcement responsibilities under RICO may


parallel the efforts of the States under the MSA but certainly can


not be preempted by them. 


Second, as the Government points out, the MSA itself precludes


Defendants from relying upon it in this lawsuit. See Govt's Opp'n.


at 8. Specifically, the MSA provides that it shall not be "offered


or received in evidence in any action...for any purpose other than


in an action...arising under or relating to this Agreement." MSA


§ XVIII(f). While the Defendants argue to the contrary, it is


clear that the Government's lawsuit is not "an action...relating to


this Agreement." 


Third, the Government seeks significant relief not covered by


the MSA. For example, the United States seeks disgorgement of


Defendants' past ill-gotten gains of $280 billion in contrast to


the payments of future profits that signatory Defendants are


obligated to pay the States under the MSA. Govt's Opp'n. at 12.


Moreover, MSA payments from the signatory Defendants are determined


by a formula based, in part, on market share and a Defendant's MSA


payments may be reduced if its market share falls. Id. Unlike the


relief sought here, the MSA does not (1) require each Defendant to
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"make corrective statements regarding the health risks of cigarette


smoking and the addictive properties of nicotine" in its future


advertising and marketing of cigarettes; (2) require funding of


medically approved nicotine replacement therapy for smokers, or


court-appointed monitors to implement the relief granted; (3)


enjoin the Defendants from committing any racketeering acts defined


in 18 U.S.C. § 1961 (1) and the knowing association with any person


engaged in such acts of racketeering; and (4)enjoin Defendants'


alleged youth-marketing practices. Id. at 12-13. 


Fourth, even assuming that the MSA provided all the relief


which the Government seeks here, mere cessation of the alleged


violations "is no bar to the issuance of an injunction." Hecht Co.


v. Bowles, 321 U.S. 321, 327 (1944). Such cessation of unlawful


activity cannot foreclose relief particularly where, as here, it is


the result of a settlement designed to minimize liability in the


face of various State suits.


Fifth, the MSA cannot preclude relief in this RICO action


because two of the Defendants, BATCo and Altria, are not even


signatories to that Agreement. Accordingly, the MSA simply cannot


enjoin all the wrongful conduct which the Government alleges. 


For all these reasons, existence of and compliance with the


MSA does not preclude the equitable relief sought by the Government


in this lawsuit. 


C.	 There Are Genuine Issues of Material Fact in Dispute as

to the Government's Showing of Defendants' Reasonable
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Likelihood of Future RICO Violations.


In our Circuit, to determine whether there is a reasonable


likelihood of future violations, a court must evaluate the


"totality of circumstances." SEC v. First City Fin. Corp., 890


F.2d 1215. 1228 (D.C. Cir. 1989). In particular, courts must


consider: "(1) whether a defendant's violation was isolated or part


of a pattern, (2) whether the violation was flagrant and deliberate


or merely technical in nature, and (3) whether the defendant's


business will present opportunities to violate the law in the


future." Id. No one factor which bears on the reasonable


likelihood of future violations can be dispositive; rather the


Court must look at the whole factual picture. See id.


Defendants argue that they are entitled to summary judgment


because the Government has not shown a reasonable likelihood of


future RICO violations. However that assessment obviously requires


an evaluation of material factual issues that are clearly in


dispute. For example, the Government claims that it will present


extensive evidence of Defendants' massive scheme to defraud the


public that began over 50 years ago and continues to the present.


See Govt's Opp'n. at 4. In contrast, Defendants argue that the


Government's evidence of alleged ongoing violations of RICO


consists of mere "assertions and innuendo" and focuses on conduct


which is actually legal and legitimate. See Motion at 3, 17.


Aside from their argument that the MSA itself precludes a finding
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of a reasonable likelihood of RICO violations, the essence of


Defendants' Motion is their claim that the Government's evidence is


insufficient to meet its burden.4 To answer that question, the


Court must hear and weigh the evidence, which is properly done at


trial. Thus, the issue presented in the Motion is not appropriate


for summary judgment. 


III. CONCLUSION


For all the foregoing reasons, Defendants are not entitled to


summary judgment on all claims on the grounds that there is no


reasonable likelihood of RICO violations, and their Motion is


denied. 


An Order will accompany this opinion.


May 6, 2004	 __/s/_______________________________

Gladys Kessler

United States District Court Judge


4 Moreover, courts have generally concluded that cases that
involve questions of intent are rarely appropriate for summary
judgment. "Issues of intent and credibility [are] inappropriate
for summary judgment and...should be resolved by the fact finder
after a trial." Citizens Bank of Clearwater v. Hunt, 927 F.2d 707,
711 (2d Cir. 1991); see In re McGuirl, 162 B.R. 630, 634 (D.D.C.
1993). The intent of the parties to the MSA is thus not proper for
consideration at the summary judgment stage. 
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