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OPI Nl ON AND ORDER

Ronal d R Lagueux, Chief Judge

In this as yet uncertified class action, plaintiffs seek
nmonetary relief fromdefendants for alleged violations of the
Bankruptcy Code and the Racketeer |Influenced Corrupt
Organi zations Act (“RICO). 1In addition, plaintiffs have all eged
a state law claimfor unjust enrichnent.

Specifically, plaintiffs’ Second Anended Conpl ai nt seeks
damages for alleged violations of the automatic stay and
di scharge injunction provided for by the Bankruptcy Code because
of defendants’ inproper nethod of securing reaffirmation
agreenents of plaintiffs pre-petition debt. Plaintiffs Second
Amended Conpl aint al so all eges that defendants used the mails to
obtain revenues fromthe reaffirmati on agreenments thus viol ating

RICO. In response, defendants have filed a notion to dism ss the



seven Count Second Amended Conplaint in its entirety. Although
the alleged practices of defendants appear to abuse the carefully
desi gned bankruptcy laws, this Court is unable to grant the
relief sought by plaintiffs. For the reasons outlined bel ow,
this Court dism sses the conplaint inits entirety. However,
plaintiffs are granted | eave to anend Count 111 only.

| . Backgr ound

Plaintiff Cheryl Bessette resides in the District of Rhode
| sland. Franci sco Gonzal ez, the other naned plaintiff, resides
in California. Defendants are the various corporations which
conprise the corporate group of Textron's finance division.
Textron, although not a naned defendant, is a gl obal congl onerate
hol di ng conpany. The finance segnent of Textron’s business is
del egated to AVCO Fi nancial Services, Inc. (“AFS’), a wholly
owned subsidiary of Textron, and its consuner finance
subsidiaries (collectively “AVCO'). AFS conducts this consuner
finance business through its various subsidiaries, including AVCO
Fi nanci al Services of Rhode Island (“AFS-RI "), and AVCO Fi nanci a
Services of Colorado, Inc. (“AFS-CO'). AVCO Fi nanci al Services
Managenent (“AFS Managenent”) is a wholly owned subsidiary of AFS
whi ch provi des managenent services to AFS and its Unites States
subsidiaries. Defendants John Does 1 through 10 are unidentified
i ndi vi dual s enpl oyed by AFS and/or its subsidiaries in charge of

securing reaffirmation agreenents fromdebtors. Many of these



separate corporations wthin AVCO s corporate group share
of ficers and directors.

On August 7, 1995, plaintiff Bessette and her husband filed
a voluntary petition for relief under Chapter 7 of the Bankruptcy

Code in the District of Rhode Isl and. In re Bessette, 95-11908

(Bankr.D.R1.). One of Bessette s debt obligations was owed to
AFS-RI for furniture that was bought on credit. On or about
Sept enber 20, 1995, Bessette executed a reaffirmation agreenent
which was mailed to her by one of the defendants. This agreenent
was signed by both Bessette and her |awer. The agreenent
purportedly required Bessette to pay $1500 plus interest in $100
monthly installments to “AVCO Fi nanci al Services” and be sent to
an address in Colorado that belongs to AFS-CO  This agreenent
was never filed with the Bankruptcy Court for the District of
Rhode Island as required by 11 U S.C. 8 524. In violation of §
524, the agreenent states that if the debtor rescinds it, any
paynments made will be retained by the creditor. On or about
Novenmber 2, 1995, the Bankruptcy Court issued a di scharge order
pursuant to 11 U S.C 8§ 524, which relieved Bessette of al

di schargeabl e debts including the AFS obligation. No paynents
were made to AFS by Bessette until May 1, 1996, after the

di scharge order was issued. See Second Anended Conpl ai nt,
Exhibit C.

On Novenber 13, 1996 plaintiff Francisco T. Gonzal ez and his



wife, Maria, filed a joint petition for relief under Chapter 7 of
t he Bankruptcy Code in the United States Bankruptcy Court for the
Eastern District of California, Mdesto D vision. Gonzal ez was
not represented by counsel in that bankruptcy proceeding. In
t hat bankruptcy case, Gonzalez listed an obligation to AFS of
$411 for an extension of credit used to buy personal itens. On
or about Decenber 20, 1996, Gonzal ez executed a reaffirnmation
agreenent that required himto pay AFS $20 per nonth agai nst his
out standi ng debt to AFS. On February 20, 1997 the Bankruptcy
Court entered a discharge order on all of Gonzalez's debts
including the obligation to AFS. The reaffirmation agreenment was
not filed with the Court as required by 8 524 of the Bankruptcy
Code. Conzalez’'s reaffirmation agreenent al so contai ned | anguage
indicating that AFS has the right to retain paynents nade in the
event that the debtor rescinds which is a clear violation of §
524. CGonzal ez made paynents totaling $120 pursuant to the
reaffirmation agreenent.

As a result of this alleged conduct by defendants,
plaintiffs bring this action against AVCO for violation of both
t he di scharge injunction issued under 8 524 of the Bankruptcy
Code and the automatic stay which issued when the bankruptcy
petitions were filed pursuant to 11 U S.C. 8§ 362(a). Plaintiffs’
RI CO and state |law clains are al so based on AVCO s conduct in

securing the aforenmentioned reaffirmati on agreenents.



1. St andard of Revi ew

In ruling on a notion to dismss, the Court construes the
conplaint in the light nost favorable to plaintiff, taking al
wel | - pl eaded al l egations as true and giving plaintiff the benefit

of all reasonable inferences. See Figueroa v. Riveria, 147 F. 3d

77, 80 (1st Cir. 1998). Dismssal under Rule 12(b)(6) is
appropriate only if “it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief.” Conley v. Gbson, 355 U S. 41, 45-46

(1957); see H shon v. King & Spalding, 467 U S. 69, 73 (1984); 5A

Wight & MIller, Federal Practice & Procedure § 1357 (1990).

[11. Subject Matter Jurisdiction and Venue

Judge Mary Lisi of this Court has previously transferred a
case raising these issues to the Bankruptcy Court pursuant to the
di scretionary referral provisions contained in 11 U S.C 8§

157(a). See MA@ ynn v. Credit Store, Inc., 234 B.R 576, 579

(D.R 1. 1999). This Court, however, chooses to deci de these
i ssues because it has jurisdiction over all cases under Title 11
and all civil proceedings “arising under,” “arising in,” or
“related to” cases under Title 11 pursuant to 28 U. S.C. § 1334,
and this area of the | aw should becone settled as soon as
possi bl e.

The general venue statute is applicable in this case since

plaintiffs have alleged viol ations of both the Bankruptcy Code



and RICO  Venue is proper here under the general federal venue
provi si ons because defendants reside in this district. The
general venue statute, 28 U S.C. 8§ 1391(b) states that a “civi
action wherein jurisdiction is not founded solely on diversity of
citizenship may, except as otherw se provide by | aw, be brought
only in (1) a judicial district where any defendant resides. . .’
The statute also states that for “purposes of venue under this
chapter, a defendant that is a corporation shall be deened to
reside in any judicial district in which it is subject to
personal jurisdiction at the tinme the action is commenced.” 28
U S C 8§ 1391(c). Since defendants have admtted that personal
jurisdiction exists here with regard to all defendants, this
Court is an appropriate forumto hear plaintiffs’ clains.

V. No Private Right of Action Under § 524

A.  Applicable Law

Def endants argue that plaintiffs’ clainms under 8 524 of the
Bankruptcy Code shoul d be di sm ssed because that provision
contains no private right of action. Wether there is a private
cause of action under 8 524 of the Bankruptcy Code is a question
of first inpression in this District. Plaintiffs argue that this
Court ought to inply a private right of action under 8 524 in the
absence of an express grant of a private renedy. Section 524 of
t he Bankruptcy Code provides in pertinent part:

Ef fect of discharge
(a) A discharge in a case under this title—
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(2) operates as an injunction against the conmencenent or
continuation of an action, the enploynent of process, or an
act, to collect, recover or offset any such debt as a
liability of the debtor, whether or not discharge of such
debt is waived,

(c) An agreenent between a holder of a claimand the debtor,
the consideration for which, in whole or in part, is based
on a debt that is dischargeable in a case under this title
is enforceable . . . only if-

(3) such agreenent has been filed with the court and, if
appl i cabl e, acconpanied by a declaration or an affidavit of
the attorney that represented the debtor during the course
of negotiating an agreenent under this subsection, which
states that such agreenent -

(A) represents a fully informed and vol untary agreenent by
t he debtor; and

(B) does not inpose an undue hardship on the debtor.

11 U.S.C. § 524

It is clear fromthe | anguage of the rel evant subsections that 8§
524 does not expressly contenplate a private action for danages.
Because 8 524 does not authorize a private cause of action on its
face, there is no basis for plaintiffs’ clainms unless they can

denonstrate that Congress intended to create an inplied private

right of action. See Maldonado v. Dom nguez, 137 F.3d 1 (1st

Cr. 1998).
The United States Supreme Court has established a four part
test for determ ning whether a court should inply a private

remedy. Under Cort v. Ash, 422 U. S. 66 (1975) the four factors

to consi der are:

(1) whether plaintiff is a nenber of a class for whose
speci al benefit the statute was enacted; (2) whether there
is any explicit or inplicit indication of congressional
intent to create or deny a private renmedy; (3) whether a
private remedy woul d be consistent with the underlying

pur pose of the |legislative schene; and (4) whether the cause
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of action is one traditionally relegated to state | aw
ld. at 78 (citations omtted). Since Cort, the Suprene Court has
explained and clarified the test’s application. Al four factors

are not to be weighted equally. Touche Ross & Co. v. Redington,

442 U.S. 560, 575 (1979). “The nost inportant inquiry is whether
Congress intended to create the private renedy sought by the

plaintiffs.” Suter v. Artist M, 503 U S. 347, 364 (1992)

(citing Transanerica Mrtgage Advisors, Inc. v. Lews, 444 U. S.

11, 15-16 (1979)).

This Court’s focus on congressional intent does not nean
that there nust be evidence that nenbers of Congress actually had
in mnd, when enacting the statute, the creation of a private
remedy. Rather, the inplied cause of action doctrine recognizes
that Congress’ “intent may appear inplicitly in the | anguage or
structure of the statute, or in the circunstances of the

enactnent.” Transmanerica, 444 U S. at 18. The intent of

Congress remains the ultinmate i ssue, however, and “unless this
congressional intent can be inferred fromthe |anguage of the
statute, the statutory structure, or sone other source, the

essential predicate for inplication of a private renedy sinply

does not exist.” Northwest Airlines, Inc. v. Transport Wrkers,

451 U. S. 77, 94 (1981); Thonpson v. Thonpson, 484 U.S. 174, 179

(1988) .

Further, the United States Court of Appeals for the First



Crcuit has stated that there is a strong presunption agai nst

inplying a private right of action. See Ml donado, 137 F.3d at 7

(citing Sterling Suffolk Racecourse v. Burrillville Racing, 989

F.2d 1266, 1268 (1st Cr. 1993), cert. denied, 510 U S. 1024

(1993)). In Mal donando, plaintiffs were seeking to have the

court inmply a private right of action under 817(a) of the
Securities Act of 1933. In holding that there is no private
right of action under this provision, the Court noted that strong
evi dence of congressional intent nust be present to overcone the
presunption against inplying a private right of action. See id.
Wt hout sufficient evidence of congressional intent to overcone
this presunption, and “where the explicit renedies in the sane
statute address much of the same conduct and benefit the sane
parties as a potential inplied private right of action, the
circunstances mlitate against that inference.” 1d. at 7-8.

B. Application of the Law to the Facts

In Counts | and Il, plaintiffs allege that defendants have
vi ol ated sections 524(c) and 524(a)(2) of the Bankruptcy Code.
Count | alleges a violation of section 524(c) of the Bankruptcy
Code, which establishes the procedure by which a creditor and
debtor can agree to reaffirma pre-petition debt so that the
agreenent is enforceable. Pursuant to 88 524(c) and (d), the
debtor may agree to reaffirmhis or her pre-petition obligations

t hat becone discharged as a result of the bankruptcy proceeding.



Such a reaffirmation agreenent is binding on the debtor only if
the creditor has conplied with the strict procedures set forth in

t hose subsections. See Pereira v. First N.Am Nat’'|l Bank, 223

B.R 28, 30 (N.D.Ga. 1998). Sone courts have held that “[t]he
sanction for failure to conply with the requirenents of 8§ 524(c)
and (d) is unenforceability of the reaffirmati on agreenent.” |In
re Jackson, 49 B.R 298, 302 (Bankr.D.Kan. 1985); In re Roth, 38
B.R 531, 539 (Bankr.N.D.Ill. 1984).

In Count Il plaintiffs allege a violation of the discharge
order created by section 524(a)(2). The discharge order operates
as an injunction against the collection of pre-petition debt.
Thi s subsection does not establish a private cause of action for
damages to renmedy a violation of the discharge injunction. See

Costa v. Welch (In re Costa), 172 B.R 954, 965 (Bankr.E.D. Cal .

1994). “Civil contenpt is the normal sanction for violation of

the discharge injunction.” 4 Collier on Bankruptcy T 524.02[2]][c]

(15th ed. 1999); see also In re National Gypsum Co., 118 F.3d 1056

(5th Cr. 1997).

Unli ke ot her provisions of the Bankruptcy Code, such as §
362, 8 524 does not expressly provide a private renedy for
aggri eved debtors who have unwittingly agreed to a reaffirmation
agreenent to pay off pre-petition debt which does not conformto

the requirenents of 8§ 524. See In re Holconb, 234 B.R 79, 83

(Bankr.N.D. II'l. 1999). 1Indeed, it is readily apparent that no
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| anguage in the statute expressly creates a private right of
action. See Costa, 172 B.R at 965. The absence of express
| anguage conferring a private renmedy for violations of §8 524 is

clear. See Perovich v. Hunphrey (In re Perovich), No. 97 C 3209,

1997 W. 674975, at *3 (N.D.IIl.Cct. 28, 1997) (stating “this
om ssion does not seem acci dental where Congress did expressly
provide simlar renedies in other sections”).

Consequently, plaintiffs argue that there is an inplied
remedy for damages under 8 524. This argunent fails the second
and third Cort factors for inplying a private action for damages.
First, the nost inportant Cort factor of congressional intent
does not indicate that 8 524 should be construed to inply a
private renedy. As the Court in Costa noted, it is helpful to
contrast the legislative history of 8 524 with 8§ 362, which
expressly authorizes a debtor to recover danages for wl|lful
violations of the automatic stay. See id., 172 B.R at 965-966.
In 1984 Congress enacted 8 362(f) which allows individual debtors
to recover actual and punitive damages for willful violations of
8§ 362. See Pub. L. No. 98-353, § 304, 99 Stat. 333 (1984),
codified at 11 U . S.C. § 362(h). Prior to 1984 § 362 did not

afford a private renedy. O central inportance is the fact that
Congress al so anended 8 524 in 1984 and failed to enact a simlar
provision. See Pub. L. No. 98-353, 8 308, 99 Stat. 333 (1984),

codified at 11 U . S.C. 88 524(c)(2), 524(c). Congressional intent

11



could not be nore clear. |[|f Congress intended that there be a
private right of action under 8 524 it could have easily inserted
a simlar private remedy provision in 8 524 at that tine.
Congress chose not to do that. When Congress wi shes to provide a

private damages renedy, it knows how to do so. See Redington

442 U.S. at 572. Congress did just that when it anended § 362 in
1984. Thus, legislative history clearly indicates that Congress
did not want to create a private right of action for a violation
of & 524,
The third Cort factor is also not satisfied in this case.

The | egislative schene expressly provides for a discharge of the
debtor’s debt in the formof a permanent injunction. The common
relief for violation of a discharge injunction under 8§ 524(a)(2)

is through the court’s inherent contenpt power. See Cox v. Zale,

Del., Inc., No. 97 C 4464, 1998 W. 397841, at *3 (N.D.Ill.July

13, 1998); see also 4 Collier on Bankruptcy Y 524.02[2][c] (15th

ed.1999). In this case, inplying a private right of action for
AVCO s al |l eged viol ation of the discharge injunction would be
inconsistent wwth the underlying | egislative schene since
Congress has already provided a renedy for such abuses. See
Costa, 172 B.R at 966.

In support of their argunent to inply a private renedy,
plaintiffs cite cases where damages have been afforded under §

524. These cases, however, only support an award of damages under

12



either the court’s inherent contenpt power or its statutory

contenpt power under 8 105(a). See In re Hardy, 97 F.3d 1384,

1389- 1390 (11th G r. 1996) (awardi ng conpensat ory danages to the
debtor under the court’s statutory contenpt power for violation

of the discharge injunction); In re Latonow ch, 207 B.R 326, 333

(Bankr. D. Mass. 1997) (awar di ng conpensatory and punitive danmages
for violation of the discharge order through a contenpt

proceeding); In re Walker, 180 B.R 834 (Bankr.WD. La.

1995) (awar di ng conpensatory and punitive damages for willfu

viol ation of the discharge order under the court’s contenpt
power). Quite sinply, the damages awarded in the cases cited by
plaintiffs are in the formof contenpt sanctions, which are
different in kind fromthe extraordinary relief plaintiffs seek
in this case.

In this case, plaintiffs have not purported to bring a claim
in contenpt requesting relief pursuant to the court’s inherent
contenpt power or under the 8 105 statutory contenpt power. Even
if they had, this Court would be unable to fashion relief for al
of the nanmed plaintiffs, because “[s]anctions for violations of

an injunction, in any event, are generally adm nistered by the

court that issued the injunction.” Baker v. General Mdtors

Corp., 522 U S 222, 236 (1998)(citing Stiller v. Hardman, 324

F.2d 626, 628 (2nd.C r. 1963) (holding that enforcenent of

injunctive relief nmust be issued by the rendition forunm); see

13



Pereira, 223 B.R at 31 (“the court whose order has been defied
must entertain the contenpt action”). Therefore, the as yet
uncertified class action filed by plaintiffs would be an

i nappropriate vehicle for addressing the alleged violations of
the di scharge injunction by AVCO  According to plaintiffs’
conplaint, AVCO s collection of plaintiffs’ pre-petition debt

vi ol ated the di scharge injunction mandated under § 524 of the
Bankruptcy Code. Consequently, a request for contenpt relief
must be filed in the various fora that issued the discharge

or der.

Finally, plaintiffs make a last ditch effort to inply a
cause of action under the statutory contenpt power set forth in §
105(a) to support the alleged violations of 8 524. Section
105(a) states in relevant part: “The court may issue any order,
process or judgnent that is necessary or appropriate to carry out
the provisions of this title.” 11 U S.C. § 105(a).

At first blush the broad phrasing of 8 105(a) gives credence
to plaintiffs’ assertion. However, the First Grcuit Court of
Appeal s has stated that “section 105(a) affords bankruptcy courts
considerably less discretion than first neets the eye, and in no
sense constitutes ‘a roving commssion to do equity.’” Noonan v.

Secretary of Health & Human Servs. (In re Ludl ow Hosp. Soc’y

Inc.), 124 F.3d 22, 27(1st Gr. 1997). Section 105(a) is best

utilized as an equitable enforcenent tool connected to

14



substantive rights already established under the Code and not
sinply to further a bankruptcy concept or objective. See 2

Collier on Bankruptcy ¥ 105.01[1] (15th ed. 1999).

In this case, plaintiffs argue that this Court ought to
inply a private renedy under 8§ 105 because 8 524 does not permt
the remedy sought. However, “section 105(a) [does not] authorize
courts to create substantive rights that are ot herw se

unavai l abl e under the Code.” 1In re Ludlow 124 F.3d at 128

(quoting In re SPMMg. Corp., 984 F.2d 1305, 1311 (1st GCr

1993)). Mreover, courts have been reluctant to inply a private

remedy under 8105(a) under the Cort analysis. See Holloway V.

Househol d Aut onptive Finance Corp. (In re Holloway), 227 B.R 501

(Bankr . N.D.11l. 1998) (holding there is no private cause of

action under 8 105(a)); see also Sinmmons v. Ford Motor Credit

Co.(In re Simmons), 224 B.R 879, 884 (Bankr.N.D.111.

1998) (stating that “the authority given the courts under 8§ 105 is
not wwthout limts”). Therefore, plaintiffs’ attenpt to
bootstrap their 8 524 claimonto 8§ 105(a) fails because the
latter is not to be used for the purpose of creating private
remedi es that are not expressly or inpliedly created in other
provisions of Title 11. See id.

Al t hough 8 105(a) cannot be used in this kind of case, it

may be used to support contenpt proceedings. See, e.q., Pereira,

223 B.R at 31. As stated earlier, this is not a contenpt

15



proceeding. Plaintiffs have alleged that AVCO has conmtted
egregious violations of the Bankruptcy Code. Unfortunately for
plaintiffs, they have failed to seek the renedies afforded by the
Bankr upt cy Code.

Only one case has found an inplied private right of action

under § 524, Rogers Vv. Credit Fin. Serv. Corp., 233 B.R 98, 108

(N.D.Cal. 1999). 1In Rogers, the named plaintiffs sought class-
wi de relief for persons who had filed for bankruptcy relief and
had pai d di scharged debts to the defendant as a result of the
defendant’ s all eged requests and harassnent.

That decision is unpersuasive for the reasons already
stated. First, in 1984 when Congress added a private renedy to 8§
362, Congress al so anended 8 524 but failed to add a sim | ar
provision. The holding of the Rogers Court partly turns on the
strong renedi al | anguage of Congress to be found in the
| egi slative history of 8§ 524 when that provision was originally
enacted in 1978. 1d. at 109 (quoting H R Rep. No. 95-595, at

163, reprinted in 1978 U.S.C. C. A N 5963, 6124). Yet the Rogers

Court fails to nmention that Congress revisited 8 524 in 1984 and
failed to add a private renedy provision while at the sane tine
adding one to 8 362. 1d. Second, the Rogers Court also rests
its decision on the 8 105(a) statutory contenpt power. 1d. As
al ready di scussed, such an argunent overlooks the limtations of

8 105(a) and the fact that the First Crcuit and other courts

16



have been unwilling to create renedies that are not supported by
substantive rights afforded by the Code. This Court sinmply wll
not inply a private right of action by judicial fiat absent clear
| egislative intent. For the foregoing reasons Counts | and |

are dismssed for failing to state a cause of action upon which
relief can be granted.

V. Failure To State a O aimUnder 8§ 362

A. Applicable Law

As noted earlier, the automatic stay provision of 8§ 362(a)
prohibits a creditor fromtaking action to collect pre-petition
debts. Accordingly, the analysis to be used in determ ning
whet her there has been a violation of the automatic stay begins
wi th consideration of that Code section, which states that the
filing of a petition in bankruptcy operates as a stay of “any act
to collect, assess, or recover a claimagainst the debtor that
arose before the comencenent of the case under this title.” 11
U S C 8§ 362(a)(6).

The purpose of the automatic stay is to shield the debtor
fromfinancial pressure during the pendency of the bankruptcy

proceedi ng. See Soares v. Brockton Credit Union (In re Soares),

107 F. 3d 969, 975 (1st Cir. 1997)(citing H R Rep. No. 95-595, at
340 (1977), reprinted in 1978 U.S.C.C. A N 5963, 6296-97). The

stay is dissolved upon disposition of the case or issuance of the

di scharge injunction. See Soares, 107 F.3d at 975 (citing 11
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US C 8 362). Consequently, 8 362 only prohibits collection
efforts during the automatic stay period. More inportantly, 8§
362(h), unlike 8 524, provides an express private right of action
for “any wllful violation of a stay.”

It appears fromthe | anguage of 8 362 that al nost any
attenpt nmade by a creditor to collect a pre-petition debt
violates the automatic stay. However, it is critical to read the
Bankruptcy Code as an integrated process. By so doing, one can
easily recogni ze the potential tension between the prohibition on
collection efforts provided in 8 362(a)(6) and 8 524(c), which
aut hori zes negotiations to secure reaffirmation agreenents. Many
courts, therefore, have found that creditor collection efforts
must be coercive and harassing for those efforts to constitute a

violation of the automatic stay. 1n re Duke, 79 F.3d 43, 44-45

(7th Gr. 1996); Mdirgan Guar. Trust Co. v. Aner. Sav. & Loan, 804

F.2d 1487, 1491 (9th Cr. 1986) (finding that “the |anguage and
pur poses of section 362(a) do not bar nere requests for repaynent
unl ess sone el enent of coercion or harassnent is involved”). One
court has explained that the protection of § 362 “is not from
comuni cation with creditors, but fromthe threat of imediate

action by creditors, such as foreclosure or a lawsuit.” Brown v.

Pennsyl vania State Enployees Credit Union, 851 F.2d 81, 86 (3rd
Cr. 1988) (citations omtted).

B. Application of the Law to the Facts
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In Count |11l of the Second Anended Conplaint, plaintiffs
Bessette and Gonzal ez nerely allege that AVCO mail ed unaut hori zed
reaffirmati on agreenents to them which were, in turn, signed by
them and then they nmade paynents pursuant to those agreenents.
Plaintiffs fail to allege any acts of defendants which constitute
harassnent or coercion. See Second Anended Conpl aint f 28, 29,
43-49.

Many courts have concluded that simlar acts |ack the
requi site coercion which is required in order to state a claim
under 8 362. It has been held that mailing a letter directly to
both the debtor and the debtor’s | awer which requests paynent of
a pre-petition debt does not create a claimunder 8 362(a) upon

which relief can be granted. See In re Jefferson, 144 B.R 620,

623-624 (Bankr.D.R 1. 1992). Simlarly, in Duke, the creditor
initiated negotiations for reaffirmati on agreenents by sending a
copy of the request to both the debtor’s attorney and the debtor
hi msel f. The Duke Court found those acts to |ack the necessary

coercive effect required to violate §8 362. See Duke, 79 F.3d at

46. These two cases can be contrasted with In re Flynn, 143 B. R

798, 802-803 (Bankr.D.R 1. 1992), where the Court held that a
credit union’s direct tel ephone contact with the debtor, while
knowi ng that she was represented by counsel, for the sole purpose
of coercing a reaffirmation of the debt, was a sanctionabl e

viol ation of § 362(a)(6).
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| f any and all conmunications initiated by a creditor for
pur poses of securing reaffirmation of a pre-petition debt are
held to violate 8 362(a)(6), then the creditor’s ability to
negotiate reaffirmati on agreenents is essentially destroyed.
“ITAln interpretation of 8§ 362(a)(6) which prevents creditors from
negotiating reaffirmation agreenents would significantly inpair

t he bankruptcy process.” In re Jefferson, 144 B.R at 623

(quoting In re Briggs, 143 B.R 438, 452 (Bankr.E.D.Mch. 1992)).

In this case, plaintiffs have failed to state a clai munder
8§ 362(a) because they have only all eged bare bone facts relating
to the negotiation of the reaffirmation agreenments. A nere
request to reaffirmthe debt, absent additional facts, does not

constitute coercive or harassing conduct. See In re Jefferson,

144 B.R at 623. |Indeed, plaintiffs admt this defect exists in
their Conplaint by referring to acts that are not pleaded in
order to establish coercive and harassi ng conduct and thus
forestall dismssal. See Plaintiffs’ nmeno. at 25. 1n deciding
this notion, the Court will not consider facts dehors the

pl eadi ngs. Consequently, plaintiffs have failed to nake the
necessary all egations of coercive acts that are required to
constitute a violation of the automatic stay provision in §
362(a). Maybe coercive tactics were enployed by AVCO see
Bessette Aff., 1 3-8, but those allegations nust be included in

the conplaint. For the foregoing reasons, Count IIl is dismssed
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for failure to state a cause of action, but plaintiffs are
granted | eave to further anmend the Second Anended Conplaint to
make the allegations required to state a clai munder 8362(a) of
t he Bankruptcy Code.

VI . R CO d ai ns

A.  Applicable Law

In Counts IV, V and VI, plaintiffs assert that use of the
mails by the defendants to obtain revenues fromthe reaffirmation
agreenents resulted in a violation of the Racketeer I|nfluenced
Corrupt Organi zations Act (“RICO), 18 U.S.C. 88 1961-1968. See
Second Anended Conpl aint, 1Y 90-109. Mre specifically, in their
brief, plaintiffs allege that defendants have violated §8 1962(c)
of RICOY, which makes it unlawful “for any person enpl oyed by or
associated wth any enterprise engaged in, or the activities of
which affect, interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering activity.

.7 18 U.S.C. 81962(c). To state a claimunder 8§ 1962(c), a
plaintiff nust allege each of the four elenents required by the

statute: 1) conduct; 2) of an enterprise; 3)through a pattern; 4)

! This Court assumes that plaintiffs are not alleging R CO
viol ati ons under § 1962(a) since they failed to plead any facts
that established an “investnent” injury. Nor have plaintiffs
pl eaded any facts establishing an “acquisition” injury under 8§
1962(b). See Conpagnie De Reassurance Dile De France v. New
Engl and Rei nsurance Corp., 57 F.3d 56, 91 (1st Cr. 1995), cert.
deni ed, 516 U. S. 1009 (1995).
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of racketeering activity. See Libertad v. Wl ch, 53 F.3d 428,

441 (1st Gr. 1995).

The First Crcuit has consistently held that a well -pl eaded
conpl aint under RICO nust allege that the “enterprise,” through
whi ch the unl awful pattern of racketeering activity is conmmtted,
is a separate entity fromthe R CO “person,” or defendant. See,

e.g., Mranda v. Ponce Fed. Bank, 948 F.2d 41, 44-45 (1st Crr

1991). “[T]he ‘person’ alleged to be engaged in racketeering
activity (the defendant, that is) nust be an entity distinct from
the “enterprise;’ under 8 1962(c) the enterprise is not liable.”

(i shelidze v. Aetna Life & Cas., 853 F.2d 21, 23 (1st G

1988). Indeed, nost Circuits followthis established rule. See

Khurana v. I nnovative Health Care Sys., Inc., 130 F.3d 143, 155-

156 (5th Cr. 1997)(plaintiff failed to plead any distinct roles
for the subsidiary and the parent so that they m ght be regarded
as having any distinctiveness fromthe all eged associ ation-in-

fact enterprise); Discon, Inc. v. Nynex Corp., 93 F. 3d 1055,

1063-1064 (2d GCr. 1996) (where corporate entities are legally
separate but “operate within a unified corporate structure” and
are “guided by a single corporate consciousness they cannot be
both the “enterprise” and the “person” who conducts the affairs

of the enterprise through a pattern of racketeering), vacated on

ot her grounds, 525 U. S. 128 (1998); NCNB Nat’'|l Bank of N.C. V.

Tiller, 814 F.2d 931, 936 (4th Cr. 1987) (bank could not be
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hel d |iable under either 8 1962(a) or (c) where its hol ding
conpany and sol e sharehol der were alleged to be the enterprise);

Enery v. Aner. Gen. Fin., Inc., 134 F.3d 1321, 1324 (7th G

1998) (holding that there can be no 8§ 1962(c) claimagainst a
subsidiary when the parent can exercise power over the subsidiary
that is inherent in its owership of wholly owned subsidiaries),

cert. denied, 119 S.C. 57 (1998).

This rule of distinctiveness has led to two separate
requi renents when a 8 1962(c) violation under RICO is all eged.
First, because the “enterprise” can not be liable under this
subsection, the defendant can not al so be the alleged
“enterprise” nanmed in the conplaint. The reason for this is
obvious - “the unlawful enterprise itself cannot also be the
person the plaintiff charges with conducting it.” Doyle v.
Hasbro, Inc., 103 F. 3d 186, 190 (1st G r. 1996) (quoting Arzuaga-

Collazo v. Oiental Fed. Sav. Bank, 913 F.2d 5, 6 (1st Cr.

1990)).

Second, when anal yzi ng whet her the distinctiveness
requi renent is satisfied when the nanmed “person” under 8§ 1962(c)
is a subsidiary of the alleged “enterprise,” the naned
“enterprise” nust be sufficiently distinct fromthe naned
“person,” i.e. defendant, so that the two are not in reality the
sane entity. Oherwise, if the two entities are in fact the sane

then the requirenent that the naned “enterprise” be insul ated
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fromliability under § 1962(c) is unmet. One First Circuit panel
has stated that if the “enterprise” benefits fromthe person’s
unl awful activities then neither is distinct for 8§ 1962(c)

purposes. See Schofield v. First Commodity Corp. of Boston, 793

F.2d 28, 31 (1st Cir. 1986); see also Deane v. WyerHaeuser

Mort gage Co., 967 F. Supp 30, 34-35 (D.Mass. 1997). Furthernore,

the First Crcuit has also held that the 8§ 1962(c) cl ai mought to
be dism ssed when it appears that the subsidiary did not take any

actions independent fromits parent. See Canpagnie De

Reassurance Dile De France v. New Engl and Rei nsurance Corp., 57

F.3d 56, 91 (1st Cir. 1995), cert. denied, 516 U S. 1009 (1995).

B. Application of the Law to the Facts

In their Conplaint, plaintiffs slice up AVCO s corporate
structure in every way conceivable to circunvent the well
established distinctiveness requirenent under 8 1962(c) of RICO
At the end of the day, plaintiffs have only served up different
pi eces of the sane pie.

As stated earlier, Textron is a holding conpany and its
whol |y owned subsidiary, AFS, is engaged in the consuner finance
busi ness. AFS, a naned defendant, in turn is the sole owner of
def endant AFS Managenent, which provi des managenent services to
AFS and AFS other United States subsidiaries. The individual
def endants, John Does 1 through 10, are charged with “securing

the reaffirmation agreenents.” Second Anended Conpl aint, { 16.
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All of the finance business conducted by the hol ding conpany is
del egated to AFS. See 1id., ¥ 8. Al receivables and i ncone
generated by AFS subsidiaries are reported as assets and i ncone
on the financial statements of AFS. All receivables and incone
of AFS are reported as assets and incone on the financi al
statenents of the hol ding conpany Textron. See id., T 17.

Count 1V alleges that AFS Managenent is the “person” that
conducted the affairs of Textron, the alleged “enterprise,”
through a pattern of racketeering activity. Although Textron is
not a nanmed defendant, the issue is whether AFS Managenent is, in
reality, the same entity as Textron which woul d cause viol ation
of the distinctiveness requirenent under 8 1962(c). |If AFS
Managenment conducted its reaffirmati on agreenent activities as a
di vision of Textron, then nost courts would certainly preclude a
RI CO cl ai m because the person and enterprise would then be the

sane entity. See Enery, 134 F.3d at 1324 (citing Conpagni e De

Reassurance, 57 F.3d at 92). In dismssing a RICO claimon

simlar facts to the present case, the Enery Court noted that
precluding a RICO claimwhere the “person” is a division of the
parent “enterprise,” but allow ng the claimwhere the “person” is
an incorporated wholly owed subsidiary is a difference unrel ated
to any goal or policy of RICO Id.

This Court has found that the only case which permtted a

RI CO cl ai m agai nst a subsidiary where the enterprise was the
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parent corporation is Haroco, Inc. v. Aner. Nat’'l Bank & Trust

Co., 747 F.2d 384 (7th Cr. 1984), aff’'d on other grounds, 473

U S 606 (1985). In Haroco, however, crimnals took over a
corporate subsidiary which then managed to west control of the
parent corporation and use the parent as an instrunent for
further crimnal activities. The Seventh Crcuit has since
restricted the holding in Haroco to those facts which hold a
“fam |y resenbl ance to the paradigmatic RI CO case in which a
crimnal obtains control of a legitimate firmand uses the firm
as the instrunment of his crimnality.” Enmery, 134 F.3d at 1324;

see also Fitzgerald v. Chrysler Corp., 116 F. 3d 225 (7th G

1997) .
For the proposition that a subsidiary is not distinct from

its parent for RICO purposes defendants cite Discon, Inc. v.

NYNEX Corp., 93 F.3d 1055 (2d Cr. 1996). The Di scon Court

correctly observed the inconsistency in a situation where a Rl CO
claimcould be permtted against a Rl CO “person” sinply because
it was separately incorporated. See id. at 1064.

This Court, however, declines to follow the bright line rule
that a subsidiary is never distinct fromits parent for Rl CO
purposes. The First Crcuit has not established a clear test for
di stinctiveness. In dismssing a 81962(c) claimfor |ack of
di stinctiveness, however, the First Crcuit has |ooked to see if

there is evidence that the subsidiary took actions independent of
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the parent enterprise. See Conpagnie De Reassurance, 57 F.3d at

92 (citing Brittinghamv. Mbil Corp., 943 F.2d 297, 302-303 (3rd

Cir. 1991) (noting that 8§ 1962(c) clains may be di sm ssed when
the “person” and “enterprise” are in reality no different from
each ot her because they are part of the same corporate group)).

Wiile it is true that in Conpagni e De Reassurance the named

“enterprise” was the subsidiary rather than the parent
corporation, this Court finds that such a distinction would not
further the purpose of the distinctiveness requirenent.
Therefore, the nere allegation that the RICO “person” is the
subsidiary conducting the affairs of the parent is not sufficient

to state a clai munder 8§ 1962(c). See Brannon v. Boatman’s First

Nat ' | . Bank of Oklahonma, 153 F.3d 1144, 1147-48 (10th Cr. 1998)

(di sm ssing 81962(c) claimfor violating distinctiveness
requi renent because plaintiff only alleged that the Rl CO “person”
was the subsidiary that conducted the affairs of the parent).

In this case, plaintiffs failed to allege that AFS
Managenent took any actions independent of Textron. Plaintiffs
have nerely alleged that AFS, as the RI CO “person,” conducted the
affairs of the “enterprise,” Textron. | ndeed, the Second
Amended Conpl aint states that the finance operations of Textron
were del egated to AFS and AFS Managenent. Consequently, where the
named “person” is a wholly owned subsidiary under the conplete

control of the parent “enterprise” it is unlikely that the
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subsidiary took any actions independent of its parent. As a
result, although the two corporations are facially distinct they
are part of the sanme corporate entity. Thus, in this case the
di stinctiveness requirenent that “the same entity cannot do
doubl e duty as both the RI CO defendant and the RI CO enterprise”
is violated. Mranda, 948 F.2d at 44-45.

As stated earlier, additional evidence of the two conpanies
integrated corporate structure is denonstrated by the fact that
AFS Managenent’s incone was included on the financial statenents
of Textron. “Wen the enterprise benefits fromthe person’s
unlawful activities neither is distinct for Section 1962(c)

pur poses.” Weyer Haeuser, 967 F. Supp at 34-35 (D. Mass.

1997) (di sm ssing RICO clains where the parent-subsidiary
rel ati onship shows an integrated operational relationship between
t he conpani es naned as the “person” and “enterprise”). For the
foregoi ng reasons Count IV is dismssed for failure to state a
Rl CO cause of action

Plaintiffs attenpt to serve up a different piece of the
corporate pie in Count V, which nanes AFS Managenent as the
“person” and AFS and its consuner finance subsidiaries as the
“enterprise.” AFS is a naned defendant. Here, plaintiffs have
clearly violated the rule that the nanmed “enterprise” is
insulated fromliability under 8§ 1962(c). Further, the

di stinction between AFS Managenent and AFS is nore blurred given
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that both conpanies share officers and directors. See Second
Amended Conmplaint, § 12. It is clearly evident that AFS and AFS
Managenent are the same corporate entity thereby violating the
di stinctiveness requirenent that the “person” and the

“enterprise” be distinct entities. See Mranda, 948 F.2d at 44-

45. As a result, Count Vis also dismssed for failure to state
a RI CO cause of action

Finally, in Count VI plaintiffs change the players one | ast
time and nane John Does 1 through 10 as the “person” and AFS and
Textron as the “enterprise.” Plaintiffs again make the m stake
of nam ng a defendant as the alleged “enterprise,” which is
insulated fromliability under 8§ 1962(c). |In addition, the First
Circuit has stated in no uncertain terns that the naned
defendants and their officers or enployees cannot be the entity
that conducts its own affairs through a pattern of racketeering

activity. See (dishelidze, 853 F.2d at 23. Simlarly, other

courts have held that “[b]ecause a corporation can only function
through its enpl oyees and agents, any acts of the corporation can
be viewed as an act of such an enterprise, and the enterprise is

inreality no nore than the defendant itself.” R verwoods

Chappaqua Corp. v. Marine Mdland Bank, N A., 30 F.3d 339, 344

(2d Cir. 1994). Further, an enpl oyee cannot be consi dered
distinct fromhis corporate enployer when the enployee is acting

at the enployer’s behest. See Enery, 134 F.3d at 1324.
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In this case, plaintiffs have admtted that John Does 1
t hrough 10, as the responsible agents of AFS and its
subsi di ari es, conducted the business activities of AFS and
Textron. See Second Anended Conplaint, § 108. As a result,
because the Does are the enpl oyees of the nanmed “enterprise” in
Count VI, the distinctiveness requirenent is again violated
because AFS and Textron are alleged to be conducting the affairs
of itself. Consequently, plaintiffs have again failed to
identify an “enterprise” which is distinct fromthe nanmed
“person.” Count VI nust also be dismssed for failure to assert
a RICO claim

VIl. State Law d ains

In Count VII plaintiffs allege a state |aw claimfor unjust
enri chment based upon defendants’ alleged violations of the
Bankruptcy Code. Although all of plaintiffs’ federal clains have
been dism ssed at this point, this Court will proceed to decide
the state | aw cl ai m because that claimw || resurface if
plaintiffs successfully anmend Count 1l to state a claimunder 8§
362 of the Bankruptcy Code. 1In addition, this Court has
di scretion to exercise supplenental jurisdiction over a claim
where it has dismssed all clainms over which it had origina
jurisdiction. See 28 U.S.C. 81367(c)(3).

Def endants contend that the state law claimis preenpted by

t he Bankruptcy Code. This Court agrees on that point. In Summt
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Inv. & Dev. Corp. v. Leroux, 69 F.3d 608, 611-613 (1st Cr

1995), the Court held that 8§ 365(e) of the Bankruptcy Code
preenpted cl ai ns based upon the Massachusetts Limted Partnership
Act, despite the fact that this subsection of the Code contains a
preenption exception. The provisions of the Bankruptcy Code at
issue in this case have no such exception. Consequently, the
argunent for preenption of the state law claimis even stronger.
The cases cited by plaintiffs are | ess than persuasi ve.
Many of the cases cited by plaintiffs, in support of the
proposition that their state law claimis not preenpted, deal
with the McCarran-Ferguson Act, which specifically contains an
anti-preenption provision in order to preserve state regulation

of the insurance industry. See, e.q., Villafane-Neriz v. FD C

75 F.3d 727, 735 (1st Cir. 1996).

Congress’ power to preenpt state lawis derived fromthe
Supremacy Cl ause of the United States Constitution, which
provides that the laws of the United States “shall be the suprene
Law of the Land . . . any Thing in the Constitution or |aws of
any State to the Contrary notwi thstanding.” U S. Const. Art. VI;

see Louisiana Pub. Serv. Commin v. FCC 476 U.S. 355, 368 (1986).

The underlying inpetus for preenption of state lawis

congressional intent. See Medtronic, Inc. v. Lohr, 518 U S. 470,

484-86 (1996).

State law is generally preenpted for two reasons.
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First, if Congress intended federal |law to occupy the field
exclusively, then state |law regul ating conduct in that area is
preenpted. 1d. Preenption of state law in this manner “may be
found froma ‘schenme of federal regulation . . . so pervasive as
to make reasonable the inference that Congress left no roomfor

the States to supplenent it.’” Pacific Gas & Elec. Co. v. State

Energy Resources Conservation & Dev. Conmmin., 461 U S. 190, 204

(1983) (quoting Rice v. Santa Fe Elevator Corp., 331 U S. 218,

230 (1947)). Second, state law is also preenpted where it
conflicts with federal law in such a way that it “stands as an
obstacle to the acconplishnent and execution of the full purposes

and objectives of Congress.” English v. CGeneral Elec. Co., 496

US 72, 79 (1990) (citations omtted).

In this case, plaintiffs state law claimfor unjust
enri chnment piggybacks on their clainms of violations of 88 524 and
362 of the Bankruptcy Code. WMany courts have found that the
extensive reach of the Bankruptcy Code preenpts virtually al
clains relating to m sconduct in the bankruptcy court. See MR

Exploration, Ltd. v. Meridian G, Inc., 74 F.3d 910, 912-15 (9th

Cir. 1996)(stating that the “conprehensive provisions of the
| engt hy Bankruptcy Code . . . denobnstrates Congress’s intent to

create a whol e system under federal control”); see also Cox V.

Zale Del. Inc., No. 97 C 4464, 1998 W. 397841, at *5

(N.D.I'I'l.July 13, 1998). In Cox, the Court dismssed plaintiffs’



state law clains that were based upon violation of 88 524 and 362
of the Bankruptcy Code because the state | aw cl ai ns depended
solely upon the alleged violations of the Code. |d. O central
inportance to the Cox Court was the fact that the Code has its
own enforcenent scheme for such violations, which is in the form
of contenpt sanctions. 1d. One court has stated that “the
Bankruptcy Code provides a conprehensive schene reflecting a

bal ance, conpl eteness and structural integrity that suggests

remedi al exclusivity.” Brandt v. Swisstronics, Inc. (Inre

Shape), 135 B.R 707, 708 (Bankr.D.Me. 1992).

In this case, the Bankruptcy Code provides the renedi al
schenme for addressing violations of 88 524 and 362, including
possi bl e contenpt sanctions under the bankruptcy court’s inherent

contenpt power and 8 105. See Periera v. First N. Aner. Nat’|

Bank, 223 B.R 28, 31 (N.D.Ga. 1998) (dism ssing state |aw cl ai ns
based upon all eged violations of 88 524 and 362 of the Bankruptcy
Code). As stated previously, a conplaint filed in the
appropriate forumwould allow plaintiffs to take advantage of the
remedi es that the Code affords under the subsections at issue in
this case. It is clear that Congress intended that violations of
the autonmatic stay and the discharge injunction be renedi ed

t hrough the Bankruptcy Code rather than through state | aw actions
for unjust enrichnent. Plaintiffs’ state law claimfor unjust

enrichment, which is based solely upon alleged violations of 88§
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524 and 362, therefore, are preenpted by the Bankruptcy Code.
Consequently, Count VIl is dismssed for failure to assert a
vi abl e state | aw cause of action.
Concl usi on

For the foregoing reasons defendants’ notion to dismss
plaintiffs’ Second Amended Conplaint is granted for failure to
state clains upon which relief may be granted. Plaintiffs are
hereby granted | eave to file an anended Count [11 only.
Plaintiffs have thirty (30) days fromthe date hereof to file the
anmended conpl ai nt, and defendants twenty (20) days after filing
to respond thereto. No judgnents will enter until all clains in
this case are resol ved.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Cct ober , 1999
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