UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DARNELL TATEM
: PRISONER
V. © CaseNo. 3:02cv1201(CFD)(WIG)

ERINN DOLAN!

RULING ON DEFENDANT'SMOTION FOR SUMMARY JUDGMENT

The plaintiff, Darndl Tatem (“Tatem”), is confined at the State of Connecticut
MacDougdl/Wdker Correctiond Indtitution. He aleges that the defendant Erinn Dolan, a nurse a that
facility, was ddliberately indifferent to his serious medica need by denying him trestment when he "had
something in hiseye'. Pending is the defendant’s motion for summary judgment [Doc. # 20]. For the
ressons that follow, the defendant’s motion is GRANTED.

|. Standard of Review

In amotion for summary judgment, the burden is on the moving party to establish that there are
no genuine issues of materid fact in dispute and that it is entitled to judgment as a matter of law. See

Rule 56(c), Fed. R. Civ. P.; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986); White v.

ABCO Engineering Corp., 221 F.3d 293, 300 (2d Cir. 2000). A court must grant summary judgment

“*if the pleadings, depogitions, answers to interrogatories, and admissions on file, together with

affidavits, if any, show that there is no genuine issue asto any materid fact ... .”” Miner v. Glens Fls,

999 F.2d 655, 661 (2d Cir. 1993) (citation omitted). A dispute regarding a material fact is genuine “‘if

1Tatem hasincorrectly identified the defendant as Arron Dolen



the evidence is such that a reasonable jury could return averdict for the nonmoving party.”” Aldrich v.

Randolph Cent. Sch. Digt., 963 F.2d 520, 523 (2d Cir.) (quoting Anderson, 477 U.S. at 248), cert.

denied, 506 U.S. 965 (1992). After discovery, if the nonmoving party “has faled to make a sufficient
showing on an essentid eement of [its] case with respect to which [it] has the burden of proof,” then

summary judgment is appropriate. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

When amotion for summary judgment is supported by documentary evidence and sworn

affidavits, the nonmoving party must present “sgnificant probetive evidence to creste a genuine issue of

materid fact.” Soto v. Meachum, Civ. No. B-90-270 (WWE), 1991 WL 218481, at *6 (D. Conn.
Aug. 28, 1991). A party may not rely “on mere speculation or conjecture as to the true nature of the

facts to overcome a motion for summary judgment.” Knight v. U.S. Firelns. Co., 804 F.2d 9, 12 (2d

Cir. 1986), cert. denied, 480 U.S. 932 (1987).

The court resolves “dl ambiguities and draw[g] dl inferencesin favor of the nonmoving party in

order to determine how areasonable jury would decide.” Aldrich, 963 F.2d at 523. Thus, “[o]nly
when reasonable minds could not differ asto the import of the evidence is summary judgment proper.”

Bryant v. Maffucd, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502 U.S. 849 (1991). Seedso

Suburban Propane v. Proctor Gas, Inc., 953 F.2d 780, 788 (2d Cir. 1992). A party may not create a

genuine issue of materid fact by presenting contradictory or unsupported statements.  See Securities &

Exchange Comm'n v. Research Automation Corp., 585 F.2d 31, 33 (2d Cir. 1978). Nor may he rest

on the “mere dlegations or denids’ contained in his pleadings. Goenagav. March of Dimes Birth

Defects Found., 51 F.3d 14, 18 (2d Cir. 1995). See aso Ying Jng Gan v. City of New Y ork, 996

F.2d 522, 532 (2d Cir. 1993) (holding that party may not rely on conclusory statements or an argument



that the affidavitsin support of the motion for summary judgment are not credible). A sdf-serving
affidavit which reterates the conclusory dlegations of the complaint in affidavit form isinsufficient to

preclude summary judgment. See Lujan v. National Wildlife Fed'n, 497 U.S. 871, 888 (1990).

|l. Facts?

On April 16, 2002, at approximately 6:00 p.m., Tatem complained to a corrections officer that
he had something in hisleft eye that was causing a burning sensation. The officer called defendant Erinn
Dolan, anurse on duty a the medicd unit, and reported Tatem's Stuation to her. Dolan asked whether
Tatem had been in afight or had anything vigbly protruding from hiseye. After both questions were
answvered in the negative, Dolan told the correctiona officer to send Tatem to the medicd unit at 7:30
p.m. and that she would see him at that time.

While waiting for his gppointment in his cell, Tatem tried to look at his eye usng a makeshift
mirror. He could not see aforeign object, but noted that the eye was pink. Shortly after 7:30 p.m.,
Tatem reported to the medica unit asingructed, but Dolan did not treat him immediately because she
concluded it was not an emergency Stuaion. Tatem then left the medica unit to complain about not
being treated immediately. When he then returned to the medica unit, Dolan sent him back to his

resdentiad unit and told the correctiond staff there that she would see Tatem at 9:30 p.m. From 8:00 to

9:00 p.m., Dolan was busy dispensing evening medications to other inmates, as was previoudy and

2The facts are taken from Defendants Statement of Materid Facts Not in Dispute [doc. #21],
the affidavit of Erinn Dolan [doc. #24] and the excerpts from Tatem’s deposition, Tatem'’ s affidavit
[doc. #27] and Tatem’s Local Rule 9(c)2 Statement [docs. ## 28, 29].
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typicaly scheduled.

While Tatem was returning to his cdll at gpproximatdy 8:00 p.m., another inmate gave him
some eyewash.  Herinsad his eye upon returning to his cell, removing theirritant. At 9:45 p.m., Dolan
cdled Tatem's housing unit to see why he had not returned to her unit for trestment. Because Tatem
has not arrived in the medicd unit by 9:45 p.m., and dl inmates must be in their cdls at 10:00 p.m. for
headcount, Dolan aso told the corrections officer that Tatem should sign up for Sck cal the next
morning if his eye dill bothered him. Tatem did not mention any pain in hisleft eye when he was next
seen by medicad staff and did not seek medicd attention for his left eye after April 16, 2002.

I11. Discussion

Defendant Dolan moves for summary judgment on the basis thet there is no genuine issue of
materiad fact on three grounds. (1) she was not deliberately indifferent to Tatem’s condition; (2) Tatem
did not suffer from a serious medica need; and (3) sheis protected by qudified immunity.

Ddiberate indifference by prison officidsto a prisoner’ s serious medica need condtitutes cruel

and unusud punishment in violation of the Eighth Amendment. See Egtdlev. Gamble, 429 U.S. 97,

104 (1976). “*However, [b]ecause society does not expect that prisoners will have unqualified access
to hedlth care,” a prisoner must first make [& threshold showing of seriousillness or injury in order to

date an Eighth Amendment clam for denia of medical care” Smith v. Carpenter, 316 F.3d 178, 184

(2d Cir. 2003) (quoting Hudson v. McMillian, 503 U.S. 1, 9 (1992)).
A plantiff dso mugt alege “acts or omissons sufficiently harmful to evidence deliberate
indifference’ to a serious medical need. Eddle, 429 U.S. a 106. A prisoner must show intent to either

deny or unreasonably delay access to needed medica care or the wanton infliction of unnecessary pain
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by prison personnd. See Id. at 104-05.
“The ddiberate indifference standard embodies both an objective and a subjective prong.”

Hathaway v. Coughlin, 37 F.3d 63, 66 (2d Cir. 1994), cert. denied sub nom. Foote v. Hathaway, 513

U.S. 1154 (1995). The dleged deprivation must be “sufficiently serious’ in objective terms. Wilson v.

Seiter, 501 U.S. 294, 298 (1991). See also Nancev. Kely, 912 F.2d 605, 607 (2d Cir. 1990)

(Pratt, J., dissenting) (“‘serious medicd need’ requirement contemplates a condition of urgency, one
that may produce death, degeneration, or extreme pain”). A subjectiveinquiry isaso made asto the
charged officid’ s culpable state of mind. See Hathaway, 37 F.3d at 66.

The “serious medicd need” inquiry is fact-gpecific and, thus, “must be tailored to the specific
circumstances of each case” Smith, 316 F.3d at 185. When consdering the seriousness of an
inmate’ s medica need, the court must focus on “the particular risk of harm faced by a prisoner due to
the challenged deprivation of care” 1d. at 186. The Second Circuit has identified severd factors that
are highly rdevant to thisinquiry: “*[t]he existence of an injury that a reasonable doctor or patient
would find important and worthy of comment or trestment; the presence of amedical condition that
ggnificantly affects an individud’ s dally activities; or the existence of chronic and subgtantia pain.’”

Chance v. Armgirong, 143 F.3d 698, 702 (2d. Cir. 1998) (citation omitted). In addition, where the

denid of trestment causes plaintiff to suffer a permanent loss or life-long handicap, the medica need is

consdered serious. See Harrison v. Barkley, 219 F.3d 132, 136 (2d Cir. 2000). The absence of

adverse medicd effects or demonstrable physica injury may be consdered in evauating the severity of
aninmate’ smedicad need. See Smith 316 F.3d at 187.

Not al medica conditions satisfy this component of the sandard. See, e.q., Doty v. County of




Lassen, 37 F.3d 540, 546 (9™ Cir. 1994) (symptomsincluding nausea, shakes, headache and
depressed appetite); Jonesv. Lewis, 874 F.2d 1125 (6th Cir. 1989) (mild concussion and broken
jaw); Davidson v. Scully, 914 F. Supp. 1011, 1015 (S.D.N.Y. 1996) (determining that although
tinnitus may be painful, it is not an urgent medica need that would support an Eighth Amendment

cam); Sondsv. . Barnabas Hosp. Correctiona Health Servs,, 151 F. Supp. 2d 308, 311 (S.D.N.Y.

2001) (“cut finger, even where skinis ‘ripped off,’. . . does not, as amatter of law, qudify as an injury

severe enough to judtify avil rights rdief”); Henderson v. Doe, No. 98 Civ. 5011, 1999 WL 378333,

a *2 (S.D.N.Y. June 10, 1999) (broken finger); Veloz v. New York, 35 F. Supp. 2d 305, 312
(SD.N.Y. 1999) (foot condition involving a fracture fragment, bone cyst and degenertive arthritis).
Wheretheinma€e's

complaints, though serious, concern conditions which many people

suffer from and function despite on aday-to-day basig ] . . . the fact

that a sufferer isincarcerated does not elevate every perceived lack of

trestment to the leve of crud and unusua punishment. The state need

not treet these conditions at alevd that “exceeds what the average

reasonable person would expect to avail hersdf of in life outsde prison

walls”
Davidson, 914 F. Supp. at 1015 (citation omitted).

As noted above, in addition to demonstrating a serious medica need to satisfy the objective
component of the ddliberate indifference standard, an inmate also must present evidence thét,
subjectively, the charged prison officid acted with “asufficiently culpable state of mind.” Hathaway, 37
F.3d a 66. “[A] prison officid doesnot act in adeiberatdy indifferent manner unlessthat officia

‘knows and disregards an excessve risk to inmate hedlth or safety; the official must both be aware of

facts from which the inference could be drawn that a substantia risk of serious harm exists, and he must



aso draw theinference’” Id. (quoting Farmer v. Brennan, 511 U.S. 825, 837 (1994)).

On the basis of the undisputed facts, Tatem cannot satisfy the objective portion of the ddliberate
indifference tegt, that is, he did not suffer from a " serious medicd need”. Although Tatem had aforeign
object in his eye that caused some temporary pain and irritation, it was removed and the pain relieved
when he washed out hiseye. Tatem dso stated in his affidavit that he did not wash out the object
before he was provided with the eye wash by the other inmate because the water in his cell caused
throat cancer. However, thereis no evidence of that, and Tatem could have rlieved his problemin
that way. He has aso not provided any evidence suggesting that amedical professond consdered his
condition serious and the undisputed facts do not lead to that inference. Findly, Tatem provides no
evidence that he suffered any adverse medical effects or permanent injury from thisincident. He
admitted in his deposition that after the irritant was removed when he used the eye wash, he needed no
further medicd atention. (See Attachment to Def.’sMem. at 74.) Thus, Tatem’s discomfort lasted
two hours. In short, Tatem has provided no objective evidence to show that this incident was any
different from the everyday occurrence of eye irritation and pain when a person has aforeign object in
hiseye. See Lujan, 497 U.S. a 888 (holding that self-serving affidavit repesting conclusory alegations
from the complaint is insufficient to preclude summary judgment). Thisis hardly the Stuation thet cdls
for protection of inmates under the Eighth Amendment’ s prohibition againgt cruel and unusud
punishment.

The court concludes that an average reasonable person would not seek or need immediate
medica attention but would wash out his eye in this circumstance, and thet the irritant did not rise to the

levd of aserious medicd need. Thus, Tatem falled to demongtrate that his medica



need was objectively serious and has not met his burden in oppaosition to the motion for summary
judgment®.  The defendant’ s motion for summary judgment is granted on this ground.
V.  Concluson
Defendant’ s Motion for Summary Judgment [doc. #20] isGRANTED. The Clerk isdirected
to enter judgment in favor of the defendant and close this case.

SO ORDERED in Hartford, Connecticut, this day of January, 2004.

Christopher F. Droney
United States District Judge

3Obvioudy, the Court need not and does not consider the question of whether Dolan was
"deliberately indifferent” to Tatem’s medica needs or whether she is entitled to qudified immunity.
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