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(1) Termination of a local govern-
ment guarantee, a guarantee, a surety 
bond, or a letter of credit may not 
occur until 120 days after the date on 
which the owner or operator receives 
the notice of termination, as evidenced 
by the return receipt. 

(2) Termination of insurance or risk 
retention coverage, except for non-pay-
ment or misrepresentation by the in-
sured, or state-funded assurance may 
not occur until 60 days after the date 
on which the owner or operator re-
ceives the notice of termination, as 
evidenced by the return receipt. Termi-
nation for non-payment of premium or 
misrepresentation by the insured may 
not occur until a minimum of 10 days 
after the date on which the owner or 
operator receives the notice of termi-
nation, as evidenced by the return re-
ceipt. 

(b) If a provider of financial responsi-
bility cancels or fails to renew for rea-
sons other than incapacity of the pro-
vider as specified in § 280.114, the owner 
or operator must obtain alternate cov-
erage as specified in this section within 
60 days after receipt of the notice of 
termination. If the owner or operator 
fails to obtain alternate coverage with-
in 60 days after receipt of the notice of 
termination, the owner or operator 
must notify the Director of the imple-
menting agency of such failure and 
submit: 

(1) The name and address of the pro-
vider of financial assurance; 

(2) The effective date of termination; 
and 

(3) The evidence of the financial as-
sistance mechanism subject to the ter-
mination maintained in accordance 
with § 280.107(b). 

[58 FR 9051, Feb. 18, 1993]

§ 280.110 Reporting by owner or oper-
ator. 

(a) An owner or operator must sub-
mit the appropriate forms listed in 
§ 280.111(b) documenting current evi-
dence of financial responsibility to the 
Director of the implementing agency: 

(1) Within 30 days after the owner or 
operator identifies a release from an 
underground storage tank required to 
be reported under § 280.53 or § 280.61; 

(2) If the owner or operator fails to 
obtain alternate coverage as required 

by this subpart, within 30 days after 
the owner or operator receives notice 
of: 

(i) Commencement of a voluntary or 
involuntary proceeding under Title 11 
(Bankruptcy), U.S. Code, naming a pro-
vider of financial assurance as a debt-
or, 

(ii) Suspension or revocation of the 
authority of a provider of financial as-
surance to issue a financial assurance 
mechanism, 

(iii) Failure of a guarantor to meet 
the requirements of the financial test, 

(iv) Other incapacity of a provider of 
financial assurance; or 

(3) As required by § 280.95(g) and 
§ 280.109(b). 

(b) An owner or operator must certify 
compliance with the financial responsi-
bility requirements of this part as 
specified in the new tank notification 
form when notifying the appropriate 
state or local agency of the installa-
tion of a new underground storage tank 
under § 280.22. 

(c) The Director of the Implementing 
Agency may require an owner or oper-
ator to submit evidence of financial as-
surance as described in § 280.111(b) or 
other information relevant to compli-
ance with this subpart at any time. 

[58 FR 9051, Feb. 18, 1993]

§ 280.111 Recordkeeping. 
(a) Owners or operators must main-

tain evidence of all financial assurance 
mechanisms used to demonstrate fi-
nancial responsibility under this sub-
part for an underground storage tank 
until released from the requirements of 
this subpart under § 208.113. An owner 
or operator must maintain such evi-
dence at the underground storage tank 
site or the owner’s or operator’s place 
of work. Records maintained off-site 
must be made available upon request of 
the implementing agency. 

(b) An owner or operator must main-
tain the following types of evidence of 
financial responsibility: 

(1) An owner or operator using an as-
surance mechanism specified in §§ 280.95 
through 280.100 or § 280.102 or §§ 280.104 
through 280.107 must maintain a copy 
of the instrument worded as specified. 

(2) An owner or operator using a fi-
nancial test or guarantee, or a local 
government financial test or a local 
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government guarantee supported by 
the local government financial test 
must maintain a copy of the chief fi-
nancial officer’s letter based on year-
end financial statements for the most 
recent completed financial reporting 
year. Such evidence must be on file no 
later than 120 days after the close of 
the financial reporting year. 

(3) An owner or operator using a 
guarantee, surety bond, or letter of 
credit must maintain a copy of the 
signed standby trust fund agreement 
and copies of any amendments to the 
agreement. 

(4) A local government owner or oper-
ator using a local government guar-
antee under § 280.106(d) must maintain 
a copy of the signed standby trust fund 
agreement and copies of any amend-
ments to the agreement. 

(5) A local government owner or oper-
ator using the local government bond 
rating test under § 280.104 must main-
tain a copy of its bond rating published 
within the last twelve months by 
Moody’s or Standard & Poor’s. 

(6) A local government owner or oper-
ator using the local government guar-
antee under § 280.106, where the guaran-
tor’s demonstration of financial re-
sponsibility relies on the bond rating 
test under § 280.104 must maintain a 
copy of the guarantor’s bond rating 
published within the last twelve 
months by Moody’s or Standard & 
Poor’s. 

(7) An owner or operator using an in-
surance policy or risk retention group 
coverage must maintain a copy of the 
signed insurance policy or risk reten-
tion group coverage policy, with the 
endorsement or certificate of insurance 
and any amendments to the agree-
ments. 

(8) An owner or operator covered by a 
state fund or other state assurance 
must maintain on file a copy of any 
evidence of coverage supplied by or re-
quired by the state under § 280.101(d). 

(9) An owner or operator using a local 
government fund under § 280.107 must 
maintain the following documents: 

(i) A copy of the state constitutional 
provision or local government statute, 
charter, ordinance, or order dedicating 
the fund, and 

(ii) Year-end financial statements for 
the most recent completed financial re-

porting year showing the amount in 
the fund. If the fund is established 
under § 280.107(a)(3) using incremental 
funding backed by bonding authority, 
the financial statements must show 
the previous year’s balance, the 
amount of funding during the year, and 
the closing balance in the fund. 

(iii) If the fund is established under 
§ 280.107(a)(3) using incremental funding 
backed by bonding authority, the 
owner or operator must also maintain 
documentation of the required bonding 
authority, including either the results 
of a voter referendum (under 
§ 280.107(a)(3)(i)), or attestation by the 
State Attorney General as specified 
under § 280.107(a)(3)(ii). 

(10) A local government owner or op-
erator using the local government 
guarantee supported by the local gov-
ernment fund must maintain a copy of 
the guarantor’s year-end financial 
statements for the most recent com-
pleted financial reporting year showing 
the amount of the fund. 

(11)(i) An owner or operator using an 
assurance mechanism specified in 
§§ 280.95 through 280.107 must maintain 
an updated copy of a certification of fi-
nancial responsibility worded as fol-
lows, except that instructions in brack-
ets are to be replaced with the relevant 
information and the brackets deleted: 

Certification of Financial Responsibility 

[Owner or operator] hereby certifies 
that it is in compliance with the re-
quirements of subpart H of 40 CFR part 
280. 

The financial assurance mecha-
nism(s) used to demonstrate financial 
responsibility under subpart H of 40 
CFR part 280 is (are) as follows: 

[For each mechanism, list the type of 
mechanism, name of issuer, mechanism 
number (if applicable), amount of cov-
erage, effective period of coverage and 
whether the mechanism covers ‘‘taking 
corrective action’’ and/or ‘‘compen-
sating third parties for bodily injury 
and property damage caused by’’ either 
‘‘sudden accidental releases’’ or ‘‘non-
sudden accidental releases’’ or ‘‘acci-
dental releases.’’]
[Signature of owner or operator] 
[Name of owner or operator] 
[Title] 
[Date] 
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[Signature of witness or notary] 
[Name of witness or notary] 
[Date]

(ii) The owner or operator must up-
date this certification whenever the fi-
nancial assurance mechanism(s) used 
to demonstrate financial responsibility 
change(s). 

[58 FR 9051, Feb. 18, 1993]

§ 280.112 Drawing on financial assur-
ance mechanisms. 

(a) Except as specified in paragraph 
(d) of this section, the Director of the 
implementing agency shall require the 
guarantor, surety, or institution 
issuing a letter of credit to place the 
amount of funds stipulated by the Di-
rector, up to the limit of funds pro-
vided by the financial assurance mech-
anism, into the standby trust if: 

(1)(i) The owner or operator fails to 
establish alternate financial assurance 
within 60 days after receiving notice of 
cancellation of the guarantee, surety 
bond, letter of credit, or, as applicable, 
other financial assurance mechanism; 
and 

(ii) The Director determines or sus-
pects that a release from an under-
ground storage tank covered by the 
mechanism has occurred and so noti-
fies the owner or operator or the owner 
or operator has notified the Director 
pursuant to subparts E or F of a release 
from an underground storage tank cov-
ered by the mechanism; or 

(2) The conditions of paragraph (b)(1) 
or (b)(2) (i) or (ii) of this section are 
satisfied. 

(b) The Director of the implementing 
agency may draw on a standby trust 
fund when: 

(1) The Director makes a final deter-
mination that a release has occurred 
and immediate or long-term corrective 
action for the release is needed, and 
the owner or operator, after appro-
priate notice and opportunity to com-
ply, has not conducted corrective ac-
tion as required under 40 CFR part 280, 
subpart F; or 

(2) The Director has received either: 
(i) Certification from the owner or 

operator and the third-party liability 
claimant(s) and from attorneys rep-
resenting the owner or operator and 
the third-party liability claimant(s) 
that a third-party liability claim 

should be paid. The certification must 
be worded as follows, except that in-
structions in brackets are to be re-
placed with the relevant information 
and the brackets deleted: 

Certification of Valid Claim 

The undersigned, as principals and as 
legal representatives of [insert: owner 
or operator] and [insert: name and ad-
dress of third-party claimant], hereby 
certify that the claim of bodily injury 
[and/or] property damage caused by an 
accidental release arising from oper-
ating [owner’s or operator’s] under-
ground storage tank should be paid in 
the amount of $[llllll]. 
[Signatures] 

Owner or Operator 
Attorney for Owner or Operator 
(Notary) 
Date 

[Signatures] 
Claimant(s) 
Attorney(s) for Claimant(s) 
(Notary) 
Date 

or (ii) A valid final court order estab-
lishing a judgment against the owner 
or operator for bodily injury or prop-
erty damage caused by an accidental 
release from an underground storage 
tank covered by financial assurance 
under this subpart and the Director de-
termines that the owner or operator 
has not satisfied the judgment. 

(c) If the Director of the imple-
menting agency determines that the 
amount of corrective action costs and 
third-party liability claims eligible for 
payment under paragraph (b) of this 
section may exceed the balance of the 
standby trust fund and the obligation 
of the provider of financial assurance, 
the first priority for payment shall be 
corrective action costs necessary to 
protect human health and the environ-
ment. The Director shall pay third-
party liability claims in the order in 
which the Director receives certifi-
cations under paragraph (b)(2)(i) of this 
section, and valid court orders under 
paragraph (b)(2)(ii) of this section. 

(d) A governmental entity acting as 
guarantor under § 280.106(e), the local 
government guarantee without standby 
trust, shall make payments as directed 
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