UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

| NTERCI TY MAI NTENANCE CO. ,
Pl aintiff,

V. C. A No. 95-630
LOCAL 254 SERVI CE EMPLOYEES
| NTERNATI ONAL UNI ON, SERVI CE
EVPLOYEES | NTERNATI ONAL UNI ON
AFL-CI O, VICTOR LI MA, and DONALD
COLEMAN

N N N N’ N N N N N N

Def endant s,

OPI NI ON AND ORDER

RONALD R LAGUEUX, Chief Judge

This litigation enbodies the classic struggle between
enpl oyer and union. In this |abor dispute, Iike in many others
that escalate to such a dramatic |evel of contention, the forner
is commtted to operating on a non-union basis while the latter
is equally devoted to challenging that enployer’s |abor policy.
Econom ¢ phil osophi es clashed. An often personal battle of wills
ensued, replete with threats, posturing, and collateral danage.
Plaintiff Intercity Miintenance Co. ("Intercity") alleges that
t he uni on defendants crossed the bounds of acceptabl e behavior
established by the | abor | aws that govern organi zi ng canpai gns.
Most inportantly, Intercity avers damage to its business from
i mproper secondary boycotting orchestrated by defendants.
Plaintiff also presses a variety of state tort clains, including
tortious interference with its business relationships,
defamation, and violation of its privacy rights. Plaintiff seeks
to hold |iable union actors all along the chain of command, from

t he Service Enpl oyees International Union, AFL-CIO



("I'nternational™ or "SEIU') and Local 254 Service Enpl oyees

I nternational Union ("Local 254") to individual union officials
Victor Lima ("Lima") and Donald Col eman (" Col eman”). Defendants
counter with a raft of defenses and nove for sunmary judgment on
all counts of the Anmended Conplaint. For the reasons stated

bel ow, defendants’ Mdtions for Sunmmary Judgnent are granted in
part and denied in part.

BACKGROUND

On a notion for summary judgnment, the Court nust view all
evi dence and rel ated reasonable inferences in the |ight nobst

favorable to the nonnoving party. See Springfield Term nal Ry.

Co. v. Canadian Pac. Ltd., 133 F.3d 103, 106 (1st Cr. 1997).

The follow ng factual recital is constructed with that
instruction in mnd.

Intercity, a small corporation based in Cunberl and, Rhode
| sl and, provides janitorial services to comrercial buildings in
t he Providence, Rhode Island area. Mchael Bouthillette
("Bouthillette"), president of Intercity, hoped to establish the
conpany as an inportant provider of janitorial services to the
health care sector in Providence. To this end, Intercity secured
work at the Providence facilities of Wonen & I nfants Hospital
("Worren & Infants") and Blue Cross/Blue Shield of Rhode Island
("Blue Cross"). As of late 1994, none of Intercity’s enpl oyees
were unioni zed. Local 254 wi shed to change that.

I n Decenber 1994, Lima, an enpl oyee of Local 254 assigned to

the task of organizing janitorial workers in Providence,



t el ephoned Bouthillette to announce that Local 254 planned to
organi ze Intercity’s enpl oyees working at the Blue Cross site.
Lima requested that Intercity voluntarily recognize Local 254 as
the workers’ collective bargaining agent. Bouthillette refused
the offer and expl ai ned that the decision would have to be nade
by the workers thenselves. The two parties jousted over the

t el ephone without resolution for sonme time. Lina approached
Intercity enployees at their Blue Cross job site and encour aged
themto sign union affiliation cards. Sone apparently did so.
Bouthillette, learning of this intrusion into the enployees’ work
day, ordered Lima to |leave Intercity’s enpl oyees al one when they
were working. In January 1995, Lima and Bouthillette agreed to
neet face to face.

At the neeting between Bouthillette and Lim, also attended
by Robert Richard, Bouthillette' s friend, Linma presented
Bouthillette with signed affiliation cards fromlintercity
enpl oyees working at the Blue Cross site. Lima insisted that
Local 254 was only interested in representing Intercity’s
enpl oyees working at that facility, and not those working at
other buildings in the area. According to Bouthillette, Lima
insisted that if Intercity did not conply with Local 254's
request for voluntary recognition, the union would cause the
conpany to | ose the Blue Cross job, harass people associated with
Intercity, and eventually drive Intercity out of business.
Bouthillette recalls that Linm boasted that the union woul d use

"Latino terrorist organizations," ex-convicts, and honel ess



people to acconplish its goals. To |lend credence to these
threats, Bouthillette maintains, Lim explained that Local 254
had severely damaged the busi ness of another local janitorial
servi ces conpany, Aid Maintenance, for resisting the union’s
efforts to organi ze. Nonetheless, Bouthillettte renmai ned
steadfast in his refusal to knuckle under.

Undeterred, the persistent Lim and Local 254 pressed on
with their organizing canpaign. Attenpts by Lima to speak to
Intercity enpl oyees at the Blue Cross site were rebuffed by
Intercity and Blue Cross security. Local 254 also renewed its
efforts to convince Bouthillette to voluntarily recogni ze the
union. Coleman, the director of organizing for the |ocal, and
Lima, Col eman’s assistant, spoke to the conpany president on
several occasions in January and February 1995. Unknown to the
uni on representatives, Bouthillette recorded many of those
conversations. Bouthillette now presents the transcripts of
t hose audi o recordi ngs as evi dence.

During these tel ephone discussions, Lim and Col eman first
tried to cajole Bouthillette into comng around to their
position. As Bouthillette stood firm the two union officials
eventually turned up the heat. During one conversation, Lima
responded to Bouthillette' s continued defiance with the foll ow ng
threat: "Well, then we're going to fight you all the way on
this. W’'re going to call Blue Cross/Blue Shield and put a
picket line up." Later in that same conversation, Lina offered

the following: "WIlIl, I"mjust going to tell you what’s going to



happen now. | don’t know how |l ong you’' Il probably stay at Bl ue
Cross, but 1'"mgoing to call themup right after I talk to you."
Li ma soon thereafter made his intentions express: "l guarantee
you, Blue Cross ain't going to tolerate a picket line up there
because we’ ve picketed themin Boston before and all the other
unions. W’re going to put a nationw de boycott there, you think
they’re going to like that?" Bouthillette inferred a threat of
violence fromLima' s warning that he knew where Bouthillette
lived and fromLima' s boast that Local 254 could rely on the aid
of "terrorists" to achieve their objectives. On February 21,
1995, Bouthillette obtained from Rhode Island Superior Court a
restrai ning order against Lima and any agents acting on his
behal f.

By early March, Blue Cross officials had becone concerned.
John Leite ("Leite"), the Director of Facilities Managenent for
Blue Cross and the official responsible for selecting janitorial
contractors, called Bouthillette to ask about Intercity’s
confrontations with Local 254 at the Blue Cross facility. Leite
ordered Bouthillette to settle the dispute. Plaintiff alleges
that several weeks later Leite explained to Bouthillette that
Intercity would be dism ssed unless they agreed to the union’s
demands. According to plaintiff, Leite was primarily concerned
with putting a halt to the disruptions within the Blue Cross
facility.

Lima continued to call Bouthillette in March. Bouthillette

mai ntains that Lima threatened to put Intercity out of business



unl ess he conplied with the wi shes of Local 254. There is also
evi dence that officials of the union directly threatened Bl ue
Cross. In an affidavit filed in support of plaintiff’s cause,
Gary St. Peter ("St. Peter"), a |labor relations attorney for Blue
Cross, describes a tel ephone conversation he had with Col enan on
March 28, 1995. St. Peter clains that Col eman identified hinself
as an agent of Local 254. Col eman expl ai ned that the union was
engaged in an organi zi ng canpai gn of Intercity enployees. St.
Peter states that Coleman then threatened retaliation. The
affidavit explains that Coleman said "[t]hat if Blue Cross/ Bl ue
Shield of Rhode Island did not pressure Intercity into
recogni zi ng Local 254 as the exclusive bargaining representative
for Intercity s enployees, [Local 254] would throw up a picket
line at [Blue Cross’s] premses.” St. Peter contends that he

war ned Col eman that such action would constitute prohibited
secondary activity and that Col eman responded that the union
woul d do it anyway.

Local 254 | aunched a new tactic against Intercity in |late
March 1995. In a March 20, 1995 letter to Bouthillette, copied
to Leite, Coleman declared that "a health energency exists at
Bl ue Cross Blue Shield and Winen and Infants Hospital."” Col eman
all eged that Intercity was in violation of federal and state
health laws by failing to provide enpl oyees with safety books or
federal | y-approved safety training for handling hazardous
substances. The letter specifically noted that Intercity

regularly violated the "Bl ood Born Pathogen Act in that its



cl eaners on a daily basis are being exposed to urine, excrenent
and vomt that could contain contam nated bl ood.” Col eman
asserted that the conpany had not provided enpl oyees with proper
protective clothing and equi pnent. The |etter concluded by
asking a series of questions mainly related to a work site’s
ventilation system though it is unclear fromthe letter to which
site the questions rel ate.

That sanme day, Colenan wote a letter to Leite expl aining
that Intercity had refused his request for information. Col eman,
stated that "the union has a duty to protect its nenbers al ong
with the enpl oyyes [sic] of Bluecross [sic] from sickness and
hazzards [sic] caused by chem cal contam nation.”™ The letter
demanded answers to the union’s questions inmediately.

Plaintiff alleges that the union’s actions damaged its
busi ness relationship with Blue Cross. Intercity entered into a
contract to provide janitorial services to Blue Cross in 1990.
The one-year pact was renewed by Blue Cross the next year and
each subsequent year until 1995. The parties often dispensed
with contract formalities. They never executed new witten
agreenents, but continued the relationship according to the terns
of the 1990 witing. Each year Blue Cross sent Intercity a new
purchase order for janitorial services for the upcon ng year and
Intercity continued its work without the necessity of bidding or
negotiations. Plaintiff alleges that Blue Cross officials were
t horoughly satisfied with the conpany’s performance.

In the mdst of Intercity’s conflict with Local 254 in the



early nmonths of 1995, Bouthillette discussed with Leite a plan to
provide Blue Cross with janitorial services during its planned
construction project, expected to |last for two years. By My,
however, Leite’ s attitude had changed. Blue Cross decided to
request conpeting bids on the janitorial services contract,
sonmething it had not done since first hiring Intercity in 1990.
Bouthillette testified at his deposition about a conversation he
had with Leite after learning that the Intercity contract would
not be automatically renewed as had been done in the past, even
t hough Intercity had not increased its proposed charges for the
next year. Bouthillette clains that Leite explained that the
contract was being bid because of Intercity’ s union troubles.
Furthernore, Bouthillette alleges that Leite expressed an
ultimatum Intercity had a good chance at wi nning the contract
if it agreed to Local 254's request, but it had no chance at al
if Intercity continued to snub the union. Still, Bouthillette
refused to negotiate with Local 254.

Blue Cross did not select Intercity for the cleaning
contract. On June 29, 1995, Edward T. Sullivan, Jr., Local 254's
Busi ness Manager, wote to John J. Sweeney, President of the
I nternational, touting Local 254's achievenents in the region.
Sullivan proudly reported "that Intercity has been expelled at
Bl ue Cross/Blue Shield and replaced by a Local 254-contracted
cl eaner.”

The union’s strategy for organizing Intercity was not

l[imted to pressuring Blue Cross. Plaintiff clains that in late



March or early April 1995, Lim spoke to Intercity enpl oyees

wor Ki

ng at Wnen & Infants. Beginning at the end of March, Local

254 picketed Intercity at Wwman & Infants for one week.

Picketers distributed handbills to all who entered the hospital,

i ncl udi ng enpl oyees of Wnen & Infants, patients, and ot her

visitors. The leaflets were clearly identified as the work of

Local 254, and at least two of themwere styled as letters to the
public from Sullivan
One handbill depicted a | arge bug encircled and crossed out
by a diagonal |ine acconpani ed by the headline "Wnen and Infants
TICKS us off." The leaflet read as foll ows:
| NTERCI TY MAI NTENANCE COVPANY is an infestation that sucks
the bl ood of Latino workers. Janitors at Wnen and Infants’
Hospital are human bei ngs and shoul d not be treated as
animals. INTERCITY has infected its cleaners as foll ows:
| NTERCI TY does not pay a |living wage
| NTERCI TY does not pay Holiday pay
| NTERCI TY does not pay health insurance
| NTERCI TY exposes its cleaners to chem cal and
bi ol ogi cal hazards including HV and Hepatitis B virus
VWE DEMAND JUSTI CE FOR JANI TORS
STOP THE SPREAD OF THE | NTERCI TY PLAGUE!
In another leaflet, Sullivan |labeled Intercity "a notorious
conpany."” The handbill continued by claimng that the cleaning

conpany pays

its workers well below area standards, with literally no
heal th i nsurance, paid holidays, vacation, pension, or job
security rights. Intercity has turned back the cl ock,

i nfesting your shop with the kind of sweatshop conditions
you and your Unions fought so hard to exterm nate.

The | eafl et concluded by expl aining that Local 254's

intention here at Wonen and Infants is to stop the spread of
the Intercity Plague and protect your workplace from

sweat shop infection. W regret that the Hospital’s
insensitivity to the plight of Intercity workers forced us

9



to involve you in this dispute, but, as you well know,
sonetimes dramati c neasures are necessary to gain attention

A final leaflet, dated April 7, 1995, was distributed after
the hospital "notified Local 254 that Intercity C eaning has no
enpl oyees working here at Wonen and Infants!”™ At that point, the
uni on ended its picketing and thanked the hospital’s
adm nistration for "extermnating Intercity and its bl oodsucki ng,
pl ant ati on- m nded boss, M chael Bouthilette [sic]."

Bouthillette clains that soon before the picketing at Wnen
& Infants, several people called the Intercity office and |eft
nmessages for him referring to himas a "bug.” One of the
callers is identified by Bouthillette as Coleman. Bouthillette
mai ntai ns that at about this sane tine, his secretary received a
call fromLim who told her that the union was no | onger
interested in organizing the conpany and that they now ai ned only
to force Intercity out of business.

According to plaintiff, Local 254's actions against the
cl eani ng conpany were not isolated incidents. Intercity urges
this Court to view defendants’ behavior in |ight of other
canpai gns to organi ze workers orchestrated by the union
defendants. In 1993, Local 254 targeted workers of Ad
Mai nt enance, a janitorial services firmoperating in Rhode Island
and sout heastern Massachusetts. According to Col eman, the union
pi cketed Aid Mai ntenance at the site of one of the conpany’s
cleaning clients. Colenman explained at his deposition that the
pi cketi ng was designed to protest the wages paid by Ad
Mai nt enance, which the union believed were bel ow the area

10



standard. Col eman also admtted that the union was intent on
driving the conpany out of the region if it could not be

organi zed. The undevel oped record i s uncl ear, however, whether
t he picketing constituted inproper secondary activity. Col eman
deni ed that the union pressured the client to encourage A d

Mai nt enance to negotiate with Local 254. Eventually, the

cl eaning conmpany lost its contract with this client.

Local 254's efforts to organize janitorial workers in Rhode
| sl and and Massachusetts were encouraged and supported by the
International. The International devel oped a nati onw de
organi zi ng canpaign called "Justice for Janitors" ainmed at
uni oni zi ng i ndependent contractors that supply janitorial
services. Coleman testified at his deposition that the
I nternational encouraged |ocals to create community-w de
coalitions, including civic and religious groups, to spread the
wor d about enpl oyers who paid wages and set work conditions
deened unfair by the coalition. The purpose of this publicity
was to pressure enployers to adopt the union’ s standards for
wages and benefits.

The International al so subsidized Local 254's organi zi ng
activities in southeastern Massachusetts. In 1993, the
| nt ernational infused Local 254 with $10, 000 each nmonth for eight
nmont hs for organi zing projects. This financial support ended in
February 1994. 1In exchange for its material assistance, the
International required that the |ocal provide it with sunmaries

of its activities, acconplishments, and expenditures. One such
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t hree- page report dated October 22, 1993 sketches in broad
strokes the local’s canpaign to organize janitorial services
contractors in Massachusetts and Rhode Island. While the report
lists picketing and leafleting as activities engaged in and |ists
t he enpl oynent sites targeted, few details regarding the type,
content, or intent of the activities are provided.

The International also played an inportant role in marking
the jurisdictional boundaries of Local 254's activities.
Al t hough Local 254 is based in Boston and concentrates its
efforts on workers in Massachusetts, its jurisdiction was
expanded by the International during the course of its canpaign
to organize janitorial workers in the borderland region of
northern Rhode Island and sout heastern Massachusetts. During its
1993 canpai gn to organi ze Aid Mai ntenance, a Rhode | sl and-based
conpany operating in Massachusetts, Local 254 received the
nonexcl usive right fromthe International to organize building
services contractors in Rhode Island. This decision was issued
by the president of the International, pursuant to the SEIU s
Constitution and Byl aws, which governs the rel ationship between
the International and local affiliates.® A jurisdictional dispute
ensued between Local 254 and Local 134, an SEIU | ocal based in
Rhode Island. The International dispatched a hearing officer to
resolve the conflict. The specifics of the dispute and its

eventual resolution are conplicated and largely irrelevant to

1. Article XIlIl of the SEIU Constitution and Byl aws provides
that the International Executive Board is enpowered to "determ ne
all questions of jurisdiction between Local Unions."
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this inquiry. Wat is relevant, however, is that in the end, the
I nternational successfully refereed the tussle and Local 254 was
al l owed sone rights to operate within Rhode Island.

Plaintiff has presented no other evidence of involvenent by
officials of the International in the efforts of Local 254 to
organi ze Intercity, A d Maintenance, or any other janitorial
servi ces conmpany in the southern New Engl and area. Certainly,
there is no evidence of direct participation by officials of the
International in the acts denounced by plaintiff. There is also
no evidence in the record revealing the extent of the
I nternational’s know edge of the nethods used by Local 254 to
organi ze Intercity or Aid Maintenance. This is not surprising
gi ven the substantial autonony that |ocals are granted under the
SEIU s Constitution and Bylaws. This docunent gives locals the
power to elect officers, negotiate and execute collective
bar gai ni ng agreenents, rule on nenbership applications, maintain
their owm financial affairs, and establish i ndependent rul es and
regul ations. According to Joseph Buckl ey, Eastern Regional
Director of the SEIU and the International enployee best
acquai nted with the organi zation of SEIU |locals in the northeast,
Local 254 exercises all of these rights. He also declares in an
affidavit that no enpl oyees of Local 254, including Col enan and
Lima, are authorized agents of the International. Furthernore,
Article XXI of the International’s Constitution and Byl aws

expressly limts the liability of the International for the acts
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of local unions.?

Plaintiff, concluding that the behavior of these |abor
organi zations rises to the | evel of actionable violations of
Intercity’s legal rights, responded by conmencing the instant
lawsuit. The original pleading in this case was filed in 1995.
That conplaint alleged several causes of action grounded in
federal |abor |aw and state tort |law.  Seni or Judge Raynond J.
Pettine of this Court presided over this controversy until 1997,
when the case was reassigned to this witer. In Novenber 1997
this Court granted plaintiff’s Mdtion to Arend by addi ng three
additional state law counts. The Anmended Conplaint sets forth six
causes of action, one based on federal |abor |aw and five based on
state law. Plaintiff seeks to hold each defendant |iable on al
counts.

Count | alleges that defendants tortiously interfered with
the contractual relationship between plaintiff and Bl ue Cross.
Count 11 alleges that defendants violated § 303(a) of the Labor
Managenent Rel ations Act ("LMRA"), 29 U S.C. 8§ 187, by engaging in
prohi bited secondary activity that harned plaintiff. Count II
al l eges that defendants tortiously interfered with the

advant ageous busi ness rel ationship between plaintiff and Bl ue

2. The International’s liability is limted by Article XXl of

its Constitution and Byl aws:
Except as is otherw se specifically provided in this
Constitution, no Local Union, or affiliated body, nor any
of ficer, enployee, organizer or representative of a Loca
Union or affiliated body or of this International Union
shal | be authorized to make contracts or incur liabilities
for or in the name of the International Union unless
authorized in witing [by the International].
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Cross. Count IV alleges that defendants defaned plaintiff to Bl ue
Cross. Count V alleges that defendants defanmed plaintiff to Wnen
& Infants. Count VI alleges that defendants viol ated the Rhode

I sland Privacy Act, R1. Gen. Laws 8§ 9-1-28.1, by placing
plaintiff’s business operations in a false |light through

def endants’ actions at a Wnen & Infants facility. The Anmended
Conpl ai nt demands conpensatory and punitive damages, as well as
interest and costs. Subject matter jurisdiction is prem sed on
the federal question doctrine and the suppl enental jurisdiction
provision of 28 U.S.C. § 1367. Before the Court now are the
Motions for Summary Judgnent on all counts filed by al

def endant s.

DI SCUSS| ON

|. Standard of Review
Rul e 56(c) of the Federal Rules of Civil Procedure sets forth
the standard for ruling on a notion for sumary judgnent:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

Fed. R Cv. P. 56(c). The critical inquiry is whether a genuine
i ssue of material fact exists. "Material facts are those 'that

m ght affect the outconme of the suit under the governing |aw.'

Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st Cr

1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986)). "A dispute as to a material fact is genuine "if the
evidence is such that a reasonable jury could return a verdict for
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t he nonnoving party.' " 1d. (quoting Anderson, 477 U. S. at 248).
On a notion for summary judgnment, the Court nust view all
evi dence and rel ated reasonable inferences in the |ight nobst

favorable to the nonnoving party. See Springfield Term nal Ry.

Co., 133 F.3d at 106. "[When the facts support plausible but
conflicting inferences on a pivotal issue in the case, the judge
may not choose between those inferences at the sunmary judgnent

stage.” Coyne v. Taber Partners |, 53 F.3d 454, 460 (1st Cr

1995). Simlarly, "[s]unmary judgnent is not appropriate nerely
because the facts offered by the noving party seem nore pl ausi bl e,
or because the opponent is unlikely to prevail at trial.” Gannon

v. Narragansett Elec. Co., 777 F. Supp. 167, 169 (D.R 1. 1991).

1. The Secondary Pressure C aim
A.  The Law of I nproper Secondary Pressure

The | aw recogni zes that |abor disputes often create friction
and unease anong the warring parties. Gven the realities of
t hese struggles, nmuch of the consequent strife is not actionable
in a court of law. However, Congress has delimted the bounds of
fair play in such conflicts. The universal marker of this limt
is the "unfair |abor practice.” Al though both antagonists in a
| abor dispute are restrained by the bit and bridle of the unfair
| abor practice rules, in this case the Court is concerned only
with the prohibitions applicable to | abor organizations. Through
its landmark Labor Managenent Rel ations Act ("LMRA"), 29 U. S. C
88 141 et seq., Congress has proscribed that |abor organizations

may not use certain organi zing tactics deened too costly to social
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and econom c peace to achieve even appropriate ends. See id.

8§ 158(b) (defining unfair |abor practices by |abor organizations).

Among the tactics prohibited by the federal |labor laws is the
application of an unl awful secondary boycott. The rule is found
in 8§ 8(b)(4)(ii)(B) of the LMRA

It shall be an unfair |abor practice for a | abor organization
or its agents B

(45 L (ii) to threaten, coerce, or restrain any
person engaged in conmerce or in an industry affecting
commerce, where in either case an object thereof is B

(B) forcing or requiring any person to cease .

doi ng business with any other person . .

Provi ded, That nothing contained in this cl ause (B)
shal | be construed to make unl awful, where not

ot herwi se unl awful , any prinmary strike or primary
pi cketi ng.

29 U.S.C. 8 158(b)(4)(ii)(B). Underlying this prohibition is the
Congressional intent to bal ance the resources of the partisans "by
‘preserving the right of |abor organizations to bring pressure to
bear on offending enployers in primary |abor disputes and [ by]
shi el di ng unof f endi ng enpl oyers and others from pressures in

controversies not their own.’ Local 20, Teansters Union v.

Morton, 377 U. S. 252, 259 (1964) (quoting NLRB v. Denver Bldg. &

Constr. Trades Council, 341 U. S. 675, 692 (1951)). The real bite

of this provision is found at § 303 of the LMRA, which provides
that "[w] hoever shall be injured in his business or property by
reason of any violation" of the inproper secondary pressure ban
"may sue therefor in any district court of the United States.” 29
U S C 8§ 187(b). Danmages may be recovered if plaintiff is able to

prove that they occurred "by reason of" the inproper secondary
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activity. See Mirton, 377 U S. at 261

To understand the reach of this statutory rule, severa
i nportant distinctions nmust be recognized. The first is between
primary and secondary pressure, for a union runs afoul of the | aw
only when it engages in the latter. Theoretically, the
distinction is a sinple one to draw. Pressure is primary when its
target is the enployer with whom the union has a | abor dispute.
Pressure is secondary when its target is sone enpl oyer other than
the one engaged in a | abor dispute with the union applying the
pressure. To make this distinction, courts inquire into the
"object"” of a union’s activity. |If "the object of the union’s
conduct, taken as a whole, is to bring indirect pressure on the
pri mary enployer by involving neutral or secondary enployers in
the dispute, the conduct is secondary and prohibited."” Abreen

Corp. v. Laborers’ Int’l Union, 709 F.2d 748, 754-55 (1st Gr

1983). A plaintiff need not prove that the union’s sole or
primary object is to enploy secondary pressure, only that one of

its objects is the use of secondary pressure. See Pye v.

Teansters Local Union No. 122, 61 F.3d 1013, 1023 (1st G r. 1995);

see also Abreen Corp., 709 F.2d at 755 (holding that plaintiff

must show that the secondary pressure is not "merely incidental[]
to the pressure inposed on the primary enployer”). Intent,
therefore, is the first necessary el enent of a cause of action

under 8 8(b)(4)(ii)(B). See Pye, 61 F.3d at 1021; Pepsi-Cola Co.

V. Rhode Island Carpenters Dist. Council, 962 F. Supp. 266, 273

(D.R 1. 1997). Direct evidence of intent, a rare commodity, is
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not required, for intent my "logically be inferred fromthe
nature of the conduct, evaluated in |ight of the practical
realities of a given situation.” Pye, 61 F.3d at 1022.

The distinction is nuddied as the relationship between
enpl oyers becones nore conplex. Oten a critical determnation in
resol ving a secondary pressure claiminvolves the definition of
secondary, or neutral, enployers. No bright line rule governs
this issue. A court nust apply a totality of the circunstances

test. See National Wodwork Mrs. Ass’n v. NLRB, 386 U S. 612,

644 (1967). However, the United States Court of Appeals for the
First Crcuit has announced a useful test for nmaking such

determ nations. The key inquiry is "whether there is actual or
active common control sufficient to denote an appreciable
integration of operations and managenent policies" between the two

enpl oyers. John B. Cruz Constr. Co. v. United Bhd. of Carpenters,

Local 33, 907 F.2d 1228, 1231 (1st Cir. 1990).°

3. Another potential difficulty in nmaking out a claimfor

i nproper secondary activity occurs when the primry enployer’s
work site is also occupi ed by secondary enpl oyers. 1In these
cases, union activity at the common situs may inplicate the
secondary activity prohibition unless the union can denonstrate
that its conduct was purely primary. See Cranshaw Constr. of New
England, L.P. v. International Ass’'n of Ironworkers, Local No. 7,
891 F. Supp. 666, 672 (D. Mass. 1995). Courts resort to the
four-factor Moore Dry Dock test, deened a useful "evidentiary
tool" by the courts, to "aid in the |ine-drawi ng necessary in
such cases."” Abreen Corp., 709 F.2d at 755; see Sailor’s Union
of the Pacific (More Dry Dock), 92 N.L.R B. 547 (1950). In the
case sub judice, plaintiff’s clains of inproper secondary
activity do not arise fromunion conduct at a common situs,

al t hough some union picketing in this case did occur at a Wnen &
Infants facility where both plaintiff and neutral enployers

wor ked.
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The second major distinction that nust concern a court faced
with a secondary boycott claimis the one between proper and
i nproper secondary activity. It is well-settled that not al
secondary pressure exerted by a | abor organi zation is prohibited
by law. "Unions may make peaceful appeals for support fromthe
managenent of conpanies dealing with the primary enpl oyer.”

Abreen Corp., 709 F.2d at 757. The federal reports are replete

wi th explanations of the distinction between proper and i nproper

secondary pressure. See Edward J. DeBartolo Corp. v. Florida Gulf

Coast Bldg. & Constr. Trades Council, 485 U. S. 568, 577-79 (1988)

(hol di ng that prohibited secondary pressure involves coercion or

threats); NLRB v. Servette, Inc., 377 U S. 46, 53-54 (1964)

(same); Abreen Corp., 709 F.2d at 757 (sane); see also BE & K

Constr. Co. v. United Bhd. of Carpenters, 90 F.3d 1318, 1330 (8th

Cr. 1996) ("Even if the purpose of the activity is to force an
enpl oyer to stop doing business with another, a union may attenpt
peaceful |y to persuade, induce, or encourage it to cease the
relationship.”). The defining characteristic of inproper
secondary pressure is coercion. " ‘[A] union is free to approach
an enpl oyer to persuade himto engage in a boycott, so long as it
refrains fromthe specifically prohibited neans of coercion

t hrough i nducenent of enployees.” " Mrton, 377 U. S. at 259
(quoting Local 1976, United Bhd. of Carpenters v. NLRB, 357 U. S.

93, 99 (1958)).
Coercion, therefore, is the second necessary el ement of a

secondary boycott cause of action under § 8(b)(4)(ii)(B) of the
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LMRA. See Pye, 61 F.3d at 1022; Pepsi-Cola Co., 962 F. Supp. at

273. Courts have declined to inmpart a rigid and technical neaning
to this term Coercion, within this context, is a flexible
concept, potentially enconpassing nmany types of conduct. See Pye,
61 F.3d at 1024 (discussing a range of conduct that neets the
statutory requirenment). Mndful that the First Crcuit advised
that the secondary boycott provision is "pragnmatic inits
application,” Pye, 61 F.3d at 1024, this Court will allow conmon
sense to be the guide. Accordingly, there can be no dispute that
pi cketing, or threatening to picket, a neutral enployer to achieve
aresult in a |abor dispute with some other enployer satisfies the

coercion test. See Pepsi-Cola Co., 962 F. Supp. at 275.

B. Statute of Limtations
Def endants pose as a bar to plaintiff’s secondary boycott

count the six-nmonth statute of limtations applied to § 301

actions by the United States Suprene Court in Del Costello v.
| nt ernati onal Brotherhood of Teansters, 462 U.S. 151, 172 (1983).

This attenpt to forestall Intercity’ s federal cause of action is
unavailing. The argunment for applying the six-nonth |imt has
been rejected by the four circuit courts of appeals who have

considered the question. See BE & K Constr. Co. v. WII & Gundy

Counties Bldg. Trades Council, 156 F.3d 756, 763 (7th Cr. 1998);

Prater v. United M ne Wrrkers, Dists. 20 & 23, 793 F.2d 1201,

1209-10 (11th Gr. 1986); Carruthers Ready-M x, Inc. v. Cenent

Masons Local Union No. 520, 779 F.2d 320, 327 (6th G r. 1985);

Monarch Long Beach Corp. v. Soft Drink Wrkers, Local 812, 762
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F.2d 228, 231 (2d Gr. 1985). This Court finds the reasoning of
t hose deci sions persuasive. Therefore, the applicable statute of
[imtations for plaintiff’s 8§ 303 action is "the nost closely

anal ogous state limtations period." BE & K Constr. Co., 156 F.3d

at 763.

Plaintiff conmrenced this action on Decenber 5, 1995, |ess
t han one year after the occurrence of the key events in this
controversy. The nost closely anal ogous state-|aw statute of
l[imtations is that applied to actions for tortious interference
Wi th business relationships. Aten-year l[imtations period is
applicable to such causes of action. See R 1. Gen. Laws § 9-1-

13(a) (1997); MBurney v. Roszkowski, 687 A 2d 447, 449 (R 1.

1997) (applying the ten-year limt to an action for tortious
interference with a business relationship). Cearly, plaintiff’s
action falls well within the requirenents of this rule.
Therefore, this Court may address the substance of plaintiff’s
claim
C. Liability of the Individuals

Plaintiff seeks to hold liable both Col eman and Lima for
damages it suffered from defendants’ alleged inproper secondary
boycotting. This effort was doonmed fromthe start. The | aw on
this question could not be nore clear. Cvil liability for
damages resulting from prohi bited secondary pressure is prem sed
upon 29 U.S.C. 8§ 187. The grant of that right of action comes
with an explicit proviso. The right to sue for damages is

"subject to the Iimtations and provisions of section 185 of this
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title." See 29 U.S.C. §8 187(b). Turning to § 185, even a |ess
than diligent researcher discovers that "[a] noney judgnment

agai nst a | abor organization in a district court of the United
States shall be enforceable only against the organi zation as an
entity and against its assets, and shall not be enforceable

agai nst any individual nenber or his assets.” See id. § 185(b).
Many courts have expl ained that on the basis of that quoted

| anguage, 8 303 of the LMRA does not support individual liability.
See Prater, 793 F.2d at 1207; Charles D. Bonanno Linen Serv., lInc.

v. McCarthy, 708 F.2d 1, 8 (1st Cr. 1983); Cranshaw Constr. of

New England, L.P., 891 F. Supp. at 673; RM Perlman Inc. v. New

York Coat, Suit, Dresses, Rainwear & Allied Wrkers’' Union Local

89-22-1, 789 F. Supp. 127, 133 (S.D.N. Y. 1992); see also Conplete

Auto Transit, Inc. v. Reis, 451 U S. 401, 414 (1981) (expl aining

that in 8 185 Congress intended to shield individuals from
l[iability in LMRA 8 301 and 8 303 actions). Therefore, the
Motions for Summary Judgnent of Coleman and Lina are granted with
respect to Count Il of the Amended Conpl aint.
D. Liability of Local 254

Plaintiff has placed nore than enough material facts in
di spute to defeat the notion of Local 254 on the question of
liability for inproper secondary activity. According to the St.
Peter affidavit, Coleman threatened to boycott Blue Cross unless
it ceased doing business with Intercity. There is no dispute that
Col eman acted as Local 254's agent in this matter; he was in

charge of the union’s organizing efforts. There is also no
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di spute that Blue Cross was a secondary enployer. Defendants have
not argued that Blue Cross is an alter ego of Intercity or that
Blue Cross effectively controlled the cl eani ng conpany.

Plaintiff has adduced sufficient evidence that Local 254
intended to involve Blue Cross in the Intercity |abor dispute by
enpl oyi ng prohi bited organizing tactics. The St. Peter affidavit
is itself sufficient to satisfy this elenent of the secondary
boycott cause of action. Wen warned by St. Peter that his threat
of picketing Blue Cross constituted prohibited secondary activity,
Col eman brazenly responded that he didn't care. But there is nore
evi dence fromwhich this Court easily can infer an intent to exert
unl awful pressure. During his deposition, Bouthillette explai ned
that Lima, also an authorized agent of Local 254, told himduring
a recorded phone conversation that Local 254 would contact Bl ue
Cross in order to sabotage Intercity’s relationship if the
cl eani ng conpany did not accede to the union’s wi shes. This
testinmony is bolstered by the transcriptions of those calls.
Bouthillette' s conversation with Linma provides insight into Local
254's reasons for calling St. Peter and corroborates St. Peter’s

statenment. See Abreen Corp., 709 F.2d at 756 (holding that a

union official’s comments may be used to infer the object of union
activity). The evidence presented by plaintiff is not subtle; it
reveal s a transparent intention by Local 254 to pressure Bl ue
Cross i nproperly.

The threat to St. Peter also satisfies the coercion el enent

of a secondary pressure cause of action. Coleman’s promse to
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pi cket Blue Cross epitom zes the classic description of coercion

within the | abor |aw context. See NLRB v. Denver Bldg. & Constr.

Trades Council, 341 U. S. 675, 687 (1951) (describing the classic

forms of unlawful secondary activity). Plaintiff alleges that
Bl ue Cross was cowed by these threats of |abor disturbance and
eventually choose to jettison Intercity rather than endure further
troubles fromLocal 254. Bouthillette has testified that Leite
adm tted as nuch to himwhen he informed the Intercity president
that the cleaning contract woul d not be automatically renewed.
Whet her there was a causal relationship between Intercity’ s |oss
of the Blue Cross contract and the threats of Local 254 is a
matter reserved for the trier of fact. Therefore, Local 254's
Motion for Sunmary Judgnment with respect to Count Il of the
Amended Conpl aint is denied.
E. Liability of the International

Plaintiff attenpts to hoist liability up one nore rung of the
uni on hierarchy. The International, according to the Amended
Conmpl ai nt, nust also answer for Intercity s damages resulting from
Local 254's alleged inproper secondary activity. Plaintiff argues
that the International encouraged, ratified, and know ngly
tol erated Local 254's prohibited behavior. However, the evidence
adduced by plaintiff fails to support this argunent.

Liability for a local union’ s actions does not attach to an
international affiliate nmerely because of the hierarchical |ink

bet ween the two unions. See Carbon Fuel Co. v. United M ne

Wrkers, 444 U.S. 212, 216-17 (1979). Rather, a plaintiff nust
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satisfy the traditional rules of agency |law to saddle an

international union with responsibility for acts carried out

directly by a local in violation of 8§ 303 of the LMRA. See United
M ne Wirkers v. G bbs, 383 U S. 715, 736 (1966) (hol ding that

§ 303 liability is established according "to ordinary doctrines of
agency"); see also 29 U.S.C. §8 185(e). The United States Court of
Appeals for the First Crcuit explained that to hold an
international union |iable for the inproper secondary activity of
a local, a plaintiff nust "show that the |ocal acted as the
international’s agent or that the international independently

participated in the unlawful conduct.”™ Borow ec v. Local No.

1570, 889 F.2d 23, 26 (1st GCr. 1989); see Abreen Corp., 709 F.2d

at 757; see also Cranshaw Constr. of New England, L.P., 891 F.

Supp. at 673 ("To be liable under 8 303, a union nust have
i nstigated, supported, ratified, or encouraged the conpl ai ned- of
activity . . . .").

Plaintiff’s evidence fails conpletely to establish a factual
link between the specifically alleged acts of secondary activity
and any officer or agent of the International. There is no
evidence in the record that any officer of the International
actively participated in the threats made to Blue Cross. The only
di rect evidence of conduct prohibited by § 303 adduced by
plaintiff is contained in St. Peter’s description of Coleman’s
tel ephone threat. However, St. Peter makes no nmention of the
International. Neither Col eman nor Lima, Local 254's point nen

for the Intercity canpaign, even hint at participation by the
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International. Plainly, Intercity cannot identify a genuine
di spute of material fact regarding actual participation by the
| nt er nat i onal
Plaintiff fares no better by relying on theories of agency
law. No evidence in the record establishes an express agency
rel ati onship between the International and Local 254 in organizing
matters. In fact, the International’s Constitution and Byl aws
explicitly limts the International’s liability to those acts
expressly authorized by the International’s governing body.
Furthernore, according to Buckley, the International’s regional
official, the schene of decentralized power within the SEIU grants
Local 254 independent authority in matters involving organi zi ng.
Apparent agency is another fruitless theory propounded by
plaintiff. Turning to bedrock agency |law, "[a] pparent authority
is the power to affect the legal relations of another person by
transactions with third persons, professedly as agent for the
other, arising fromand in accordance with the other’s

mani festations to such third persons.” Restatenent (Second) of

Agency 8 8 (1958). To create such authority "the principle .
must manifest to the third party . . . that he or she ‘consents to
have the act done on his [or her] behalf by the person purporting

to act for him[or her].’ Parrillo v. Chalk, 681 A 2d 916, 919

(R 1. 1996) (quoting Restatenent (Second) of Agency § 27). A

third party may properly rely on an apparent authority
relationship if that party’'s belief in the principal’s

aut hori zation of the agent was reasonable. See Paul Revere Life
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Ins. Co. v. Fish, 910 F. Supp. 58, 64 (D.R 1. 1996) (applying

Rhode Island law). Plaintiff has failed to identify any act taken
by the International and known to Intercity or Blue Cross that
woul d | ead a reasonabl e person to believe that Lima, Col enman, or
Local 254 acted as the International’s agent with respect to
organi zing matters. Statenents nmade by Lima or Col eman to
Bouthillette identifying thensel ves as agents of the International
are insufficient to establish apparent authority. The agency
relationship is created by the mani festations of the principal,

not of the alleged agent. See Parrillo, 681 A 2d at 919.

Neverthel ess, plaintiff argues that the International did act
in several ways that created an agency relationship binding on the
International. It is unclear fromplaintiff’s argunment whether it
advocates that these actions established an express or an apparent
authority relationship. That anmbiguity is academ c. None of the
actions of the International spotlighted by plaintiff has any
| egal significance to the agency anal ysis.

First, plaintiff notes that the International subsidized
Local 254's organi zing canpaign for janitorial workers to the tune
of $10,000 per nonth for several nonths. Left unmentioned by
plaintiff, however, is that the subsidy program ended six nonths
before Local 254 began its efforts to unionize Intercity.
Furthernore, there is no evidence that any official of Intercity
or Blue Cross was aware of the subsidy before it was uneart hed
during the discovery process. Consequently, there could have been

no reliance on the subsidy as a manifestation of an apparent
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agency rel ati onshi p.

The subsidy also is not evidence of an express agency
relati onship. Although the International requested the nost basic
of periodic reports on the use of the funds, the evidence in the
record is clear that the International never controlled the
tactics used by Local 254 or advised the |local on organizing
strategy. Plaintiff has failed to adduce any evi dence that the
| nternati onal even knew of Local 254's tactics. An agency
rel ati onship may not be constructed on the basis of nmere "nornmal
uni on functions” such as reporting general activities to an

affiliate. Gbbs, 383 U S. at 738; see Federal Prescription

Serv., Inc. v. Amalgamated Meat Cutters, 527 F.2d 269, 276-77 (8th

Cr. 1975) (involving reporting between a |ocal and an
international union). Therefore, the subsidy is irrelevant to the
guestion of agency in the Intercity organi zi ng canpai gn.

Li kewi se, the International’s resolution of a jurisdictiona
di spute between Local 254 and Local 134 has no bearing on this
guestion. Plaintiff endeavors to show that in granting Local 254
jurisdiction over Providence-area cleaners, the International
assunmed the position of principal for all of the local’s actions.
However, it is well established in the field of |abor |aw that the
exerci se of supervisory powers by an international union in sone
matters of jurisdiction and governance is insufficient to
establish a general agency relationship between the international

and a local for all other matters. See Rodonich v. House

Weckers Union Local 95, 817 F.2d 967, 974 (2d G r. 1987). The
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Borowi ec Court rejected an argunent simlar to the one advanced
here by plaintiff. |In that case, the Court held that supervisory
control by an international union over sone aspects of a |ocal

uni on’ s governance does not subject the international to liability
for the local’ s organizing activity where the |ocal was afforded
significant autononmy in many areas of its operations, including

organi zing. See Borow ec, 889 F.2d at 28. 1In the case sub

judice, Local 254 enjoys autonony in the conduct of its organizing
activities according to the undi sputed testinony of Buckl ey.
Plaintiff’s argunment based on the jurisdictional settlenent nust
fail.

Next, plaintiff clings to a nmeani ngl ess scrap of evidence for
support of a ratification theory. |In June 1995, Sullivan sent a
letter to the International’s president informng himthat
Intercity had been "expelled" fromBlue Cross. Plaintiff urges
this Court to turn the law of ratification on its head by
concluding that a letter from Local 254 to the International can
have the effect of associating the International to prior acts of
Local 254 described in summary fashion in the letter. Cearly,
the letter can reasonably have no such effect. The Suprene Court
has counseled that "it would be inconsistent with the fabric of
national |abor policy to infer ratification fromthe nere fact
that [the international union] involved itself in the dispute
after the violence had occurred.” Gbbs, 383 U S. at 738. Here,
plaintiff’s evidence fails even to denonstrate that the

International "involved itself" after the fact. This Court w |
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not resort to such an attenuated inference based on the paltry
evidence of Sullivan’s letter.

Finally, plaintiff hopes to pin liability on the
I nternational based on a theory of "know ng tol erance.”™ According
to this argunent, the International should have known that Loca
254 used i nproper secondary boycott tactics when it attenpted to
organi ze Aid Maintenance. Stretching an assunption into a
precarious theory of liability, plaintiff nmaintains that having
done nothing to dissuade the | ocal fromusing prohibited tactics
after the Aid Maintenance dispute, the International is
responsi bl e for Local 254's use of those sane inproper neans of
organi zing Intercity. This reasoning suffers fromseveral flaws.

First, no evidence in the record supports the contention that
officials of the International were aware of acts of illegal
secondary activity commtted by agents of Local 254 in organi zing
Aid Maintenance. Plaintiff cannot rely on a theory of "know ng
tol erance” when it has produced no evidence that officials of the
| nt ernati onal had know edge of inproper activities commtted by
Local 254 at any time. Second, no rule of law required the
I nternational to condem i nproper acts conmtted by a | ocal union
with which it had no agency relationship for organizing matters.
See G bbs, 383 U.S. at 739 ("There can be no rigid requirenent
that a union affirmatively di savow such unl awmful acts as may
previ ously have occurred."). For either of these reasons,
plaintiff’s final argunent for International liability fails.

Therefore, the Mtion for Summary Judgnment by the International on
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Count 1l of the Amended Conplaint is granted.
I11. Supplemental Jurisdiction
Wth the secondary boycott claimagainst the International
and the two individual defendants resolved, no federal cause of
action remai ns agai nst these three defendants. Because plaintiff
has not alleged diversity of the parties, this Court can only base
subject matter jurisdiction over plaintiff’s state | aw cl ai ns
agai nst these three parties under the supplenental jurisdiction
provision of 28 U S.C. § 1367. That statute provides that
in any civil action of which the district courts have
original jurisdiction, the district courts shall have
suppl emental jurisdiction over all other clains that are so
related to clainms in the action within such origina
jurisdiction that they formpart of the sane case or
controversy under Article Ill of the United States
Constitution.
28 U.S.C. 8§ 1367(a). Supplemental jurisdiction extends to pendent
parties as well as pendent clains. See id. ("Such suppl enment al
jurisdiction shall include clains that involve the joinder or
intervention of additional parties.”). This Court has power to

hear both state and federal clainms if they all would ordinarily be

expected to be tried in one judicial proceeding. See Penobscot

I ndian Nation v. Key Bank of Miine, 112 F.3d 538, 563-64 (1st Cr

1997); Coastal Fuels of Puerto Rico, Inc. v. Caribbean Petrol eum

Corp., 79 F.3d 182, 190 (1st Cir. 1996). |In particular, "[t]he
state and federal clains nust derive froma comon nucl eus of

operative fact." Gbbs, 383 U S. at 725; Rodriguez v. Dora

Mortgage Corp., 57 F.3d 1168, 1175 (1st GCr. 1995).

However, the exercise of supplenental jurisdictionis
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di scretionary. See Penobscot, 112 F.3d at 564; Roche v. John

Hancock Mut. Life Ins. Co., 81 F.3d 249, 256-57 (1st Cr. 1996).

In determ ning whether to exercise this discretion, the district
court should " ‘take into account concerns of comty, judicial
econony, convenience, fairness, and the like.” " Penobscot, 112
F.3d at 564 (quoting Roche, 81 F.3d at 257). The suppl enent al
jurisdiction statute itself provides four grounds for declining
the exercise of this jurisdiction:
(1) the claimraises a novel or conplex issue of State |aw,
(2) the claimsubstantially predom nates over the claimor
claims over which the district court has original
jurisdiction,
(3) the district court has dismssed all clains over which it
has original jurisdiction, or
(4) in exceptional circunstances, there are other conpelling
reasons for declining jurisdiction.
28 U.S. C. § 1367(c).
This Court can identify no conpelling reason to decline
suppl emental jurisdiction over the state |aw clains advanced by
plaintiff. The causes of action involved, tortious interference,
defamation, and false light, are of the rather ordinary variety.
This Court has consi derabl e experience applying the well-worn
rules of Rhode Island law in these areas. Despite the presence of
t hese several state law clains, the federal claimof inproper
secondary pressure still predom nates in this dispute. The state
torts are ancillary to the central controversy regarding the
gquality and kind of defendants’ unionization struggle with
Intercity. Furthernore, given this Court’s significant investnent

of time in deciding a nunber of prelimnary issues in this |ong-

running litigation, the interests of judicial econony mlitate in
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favor of the exercise of supplenental jurisdiction. Therefore,
this Court will now address the viability of these state |aw
actions.

V. The Tortious Interference C ains

Two of plaintiff’'s state I aw clainms invoke the | aw of
tortious interference with business relationships. In the first
of these, plaintiff contends that defendants tortiously interfered
with Intercity’s contract to provide janitorial services to Blue
Cross. The second claimis a gloss on the first. Plaintiff
argues that defendants tortiously interfered with Intercity’s
advant ageous business relationship with Blue Cross. The strongest
argunent raised by defendants in rebuttal calls into doubt the
sufficiency of plaintiff’s evidence of causation. However, this
Court need not test the merits of this pair of clains because both
are preenpted by federal |abor |aw.

State | aw may not encroach upon the system of federal |aws
governing | abor relations; local |laws that attenpt to occupy the
same or simlar ground as the national schene are preenpted. See
Morton, 377 U.S. at 259-60. Federal predom nance in this area is
necessary to ensure that "the bal ance of power between | abor and
managemnment expressed in our national policy" is not upset. [|d. at
260. Preenption is necessary "[when it is clear or may fairly be
assunmed that the activities which a State purports to regulate are
protected by 8 7 of the National Labor Relations Act, or

constitute an unfair |abor practice under § 8." San D ego Bl dg.

Trades Council v. Garnon, 359 U.S. 236, 244 (1959). dains of
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tortious interference with contractual relations,* when based on
conduct that is regulated by the LMRA, are subject to the
preenption doctrine. See BE & K Constr. Co., 90 F.3d at 1330

(preenpting state law tortious interference claim; Ehredt

Underground, Inc. v. Commonweal th Edi son Co., 90 F.3d 238, 240-41

(7th Cr. 1996) (sane); Allied Int’l, Inc. v. Internationa

Longshorenen’s Ass’'n, 640 F.2d 1368, 1381 (1st Cir. 1981)

(preenpting federal common |aw claimof tortious interference).
Plaintiff readily acknow edges the authority of this general

rule. However, Intercity urges that its claimfits within a well-

establ i shed exception to the federal preenption doctrine carved

out by the United States Suprene Court in its San Di ego Buil ding

Trades Council decision. According to the Court, states may

"grant conpensation for the consequences, as defined by the
traditional |aw of torts, of conduct marked by viol ence and

immnent threats to the public order."” San Diego Bldg. Trades

Council, 359 U S. at 247; see Lodge 76, Int’'l Ass'n of Machinists

v. Wsconsin Enploynent Relations Conmin, 427 U.S. 132, 136

4. The two types of tortious interference alleged by plaintiff
are equi val ent causes of action for the purposes of preenption
anal ysis. Al though Rhode Island | aw recogni zes as i ndependent
actions clains of tortious interference with contract and
tortious interference with advantageous business relations, only
one elenment, irrelevant for preenption purposes, separates the
two. See Mesolella v. Gty of Providence, 508 A 2d 661, 669-70
(R 1. 1986) (explaining that a plaintiff need not prove the

exi stence of a contract when the claimis based on interference
with a prospective business relationship); Ed Peters Jewelry Co.
v. C & J Jewelry Co., -- F. Supp.2d --, 1999 W 360115, *20
(D.R 1. 1999) (explaining that "the | egal requirenents for
establishing these two torts are identical" except for the
difference identified in Mesolella).
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(1976). Violence alters the federalismbal ance and trunps the
interests of preenption because of the "conpelling state interest
in the maintenance of domestic peace.” dbbs, 383 U S. at 721.
Furthernore, state regulation of such activity, outside of the
bounds of conduct protected by the federal |abor |aws, does not
conprom se the national schenme of |abor relations policy. See San

D ego Bldg. Trades Council, 359 U S. at 247. Violent picketing is

"[t] he paradigmatic exanple"” of conduct that nay be actionable

under state | aw. Pal m Beach Co. v. Journeynen’s & Prod. Allied

Servs., 519 F. Supp. 705, 713 (S.D.N. Y. 1981). However, courts
have all owed state | aw causes of action alleging other types of
violent activity to proceed as well, including clains based on

sabot age and vandalism See Printpack, Inc. v. G aphic

Comuni cations Union, Local 761-S, 988 F. Supp. 1201, 1204 (S.D

I nd. 1997) (involving sabotage); Cranshaw Constr. of New Engl and

L.P., 891 F. Supp. at 675 (involving vandalism

This limted exception is inapplicable to plaintiff’s claim
because the only threats of violence found within the record were
directed at Bouthillette and were entirely unrelated to Bl ue
Cross. Plaintiff does not allege that defendants committed any
acts of actual violence. Instead, plaintiff directs the Court’s
attention to corments nmade by Lima, and by others alleged to be
Lima’ s associates, to Bouthillette and to Bouthillette’'s
secretary. For instance, one of plaintiff’s phone cal
transcriptions records Lima warning that he knows where

Bouthillette lives. Bouthillette also testified at his deposition

36



t hat Li ma boasted about his access to "Latino terrori st

or gani zati ons" enployed to enforce the union’s will. Based on
these and simlar allegations, Bouthillette received a restraining
order against Linma and others working on Lima’ s behal f.

The problemw th plaintiff’s argunment is apparent. None of
the threats attributed to defendants are in any way related to
Intercity’s relationship with Blue Cross. There is no evidence
that any official of Blue Cross was ever threatened with violence.
Furthernore, there is no evidence that Blue Cross officials were
even aware of the threats allegedly directed at Bouthillette.
Plaintiff may not escape the inpact of the inportant federal
policy of preenption by alleging threats of violence that are
totally irrelevant to its state cause of action.

The G bbs Court enphasized the limted nature of the violence
exception. In that case the Court agreed with the petitioner that
"the perm ssible scope of state renedies in this area is strictly
confined to the direct consequences of such conduct, and does not
i ncl ude consequences resulting from associ ated peaceful picketing
or other union activity." Gbbs, 383 U S. at 729. Restating its
hol ding froma previous decision, the Court continued by stressing
the centrality of causation to this preenption exception. A state

| aw cause of action nay proceed only when there exists "a
proxi mate rel ati on between the violence and threats of force and
vi ol ence conpl ai ned of, on the one hand, and the [danages]

all egedly suffered, on the other.” [d. at 730.

Al t hough causation is typically a matter within the jury’'s
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realm this Court recently recognized that "a court may properly
intervene" if plaintiff fails entirely to adduce evi dence

supporting this vital elenent. See Ed Peters Jewelry Co. v. C & J

Jewelry Co., -- F. Supp.2d --, 1999 W 360115, at *20 (D.RI.

1999) (citing Russo v. Baxter Healthcare Corp., 140 F.3d 6, 12

(1st Cir. 1998)). No evidence within the record would permt any
finder of fact to conclude that the threats alleged by plaintiff
caused Blue Cross to end its business relationship with Intercity.
The only evidence of violence adduced by plaintiff is irrelevant
to these two tort counts. Consequently, the two state causes of
action for tortious interference do not fit within the narrow
confines of the violence exception to the general preenption rule.
Therefore, the preenption doctrine applies to both counts.
Def endants’ notions as to Counts | and Il are granted.

V. The Defamation C ains
A. Defamation Law in the Labor Context

Counts IV and V of the Amended Conpl aint allege that
def endants defanmed Intercity through various conmunications with
Bl ue Cross and Wnen & Infants. Plaintiff contends that
statenents made by defendants to Blue Cross "inplied that
Intercity conducted its business in an unlawful and unsanitary
manner endangering Blue Cross and its patrons and enpl oyees. "
Amended Conplaint  58. Simlarly, the pleading argues that
statenents made to patrons and enpl oyees of Wnen & Infants al so
inplied that Intercity "conducted its business in an unlawful and

unsani tary manner, spreading infectious di seases endangeri ng Wnen
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and Infants and its patrons and enpl oyees.” Anmended Conpl ai nt
1 64. The offending statenents, discussed in detail above, were
contained in two letters penned by Coleman and sent to a Bl ue
Cross official and three handbills created by Local 254 and
distributed to the public near a Wnen & Infants facility.

To avoid defamation liability, defendants first seek the
shelter of the preenption doctrine. This effort is futile. In

Linn v. United Plant Guard Wirkers, 383 U S. 53 (1966), the United

States Suprene Court held that a state | aw defamation action is
not preenpted by the LMRA "provided it is |imted to redressing
libel issued with know edge of its falsity, or with reckl ess

di sregard of whether it was true or false.” |[d. at 61. Federal
preenption in such cases is inappropriate because of the
"overriding state interest in protecting . . . residents from
malicious libels.” |1d. The key to this particular species of
preenption analysis is malice. Causes of action based on state
| aw are preenpted to the extent to which they seek to nmake
actionabl e defamatory statenents that were nmade w thout nalice.

See O d Dominion Branch No. 496, Nat'l Ass’'n of lLetter Carriers v.

Austin, 418 U.S. 264, 272-73 (1974).
The malice rule inposed by Linn reflects the Suprene Court’s
desire to preserve the special status of free speech rights under

federal labor law. See AOd Donminion, 418 U S. at 272. Concern

for "unwarranted intrusion upon free discussion envisioned by the"
| abor laws led the Court to fashion limts on the reach of state

def ammti on acti ons. Linn, 383 U.S. at 65. The Linn Court

39



expl ained that "[l]abor disputes are ordinarily heated affairs;

t he | anguage that is commonpl ace there m ght well be deened
actionable per se in sone state jurisdictions.” 1d. at 58. 1In
contrast to such state | aws, federal |abor |aw "tol erates

i nt enper at e, abusive and inaccurate statenents nade by the union
during attenpts to organi ze enpl oyees.” [d. at 61. But the line
is drawn at malicious defamation. Therefore, to serve both the
obj ectives of federal |abor law and state anti-defamation |aw, the
Court inported into the | abor context the standards for defamation
actions involving public figures enunciated by the Court in New

York Times Co. v. Sullivan, 376 U S. 254 (1964).

The Sullivan standard requires that a plaintiff prove that a
publication was nmade "with know edge that it was false or with
reckl ess disregard of whether it was false or not." Sullivan, 376

U S at 280; see Ad Domnion, 418 U S. at 281 (applying the

Sullivan test to a |labor dispute). This is the definition of
mal i ce applicable in the case sub judice. Wether defendants
harbor any ill will or spite toward plaintiff is irrelevant to

this analysis. See Ad Dom nion, 418 U. S. at 281.

G ven the special role of the federal government in pronoting
national |abor policy, the Suprenme Court has attenpted to provide
the lower courts with sonme guidance in determ ning whether certain
specific statenents are protected from state condemati on when
made in the heat of a |abor dispute. Mich of the hyperbolic
| anguage typical of bitter struggles between zeal ous organi zers

and defiant nmanagers is protected by federal |aw Language t hat
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m ght ordinarily offend the civility of polite conpany is
tolerated and absolutely protected by Iaw within the |abor
context. "[F]ederal |law gives a union license to use intenperate,
abusive, or insulting | anguage wi thout fear of restraint or
penalty if it believes such rhetoric to be an effective neans to

make its point." dd Domnion, 418 U S. at 283. Even the "nost

repul si ve speech enjoys immunity" if its speaker passes the nalice
test. Linn, 383 U S. at 63. For exanple, the Court has protected
uni on defendants fromliability for using terms such as "scab,"
even when the word was defined in the publication as a person with
"rotten principles” who |acks "character” and for whom "Angel s
weep in Heaven, and the Devil shuts the gates of hell to keep him

out." See Ad Domnion, 418 U.S. at 268, 283-84 (quoting union

literature attributed to the author Jack London).

The shield of federal inmnity extends even beyond i nstances
of abusive | anguage and nane calling to "l oose | anguage"” and
exaggerated use of slogans. 1d. at 284. For exanple, labeling a
uni on opponent a "traitor" or "fascist" is generally a protected
act. See id. Even though a defendant cannot prove that its
target fits the I egal or common definitions of these words, the
statenents are not actionabl e because they are properly understood
as expressions of opinion and not of fact. See id. "[T]o use
| oose | anguage or undefined slogans that are part of the
conventional give-and-take in our economc and political
controversies--like ‘“unfair’ or ‘fascist’--is not to falsify

facts." Cafeteria Enployees Union Local 302 v. Angelos, 320 U. S
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293, 295 (1943).

Many of the statements nmade by defendants that formthe basis
of plaintiff’s grievance fall well within the inmunized category
of "rhetorical hyperbole.” They are sinply "lusty and i magi native
expression[s] of the contenpt felt by union nmenbers" towards a

stubborn owner. dd Domi nion, 418 U S. at 286. So protected are

the references in the handbills distributed at the Winen & I nfants

facility to "bl oodsucki ng, plantation-m nded boss,” "notorious

“"the Intercity plague,” the Intercity "infestation," and

conpany,
Intercity’ s "sweatshop conditions.”™ Also protected as a matter of
opinion is the statement in the March 20, 1995 letter to
Bouthillette and Leite that "a health energency exists" at both
Blue Cross and Wnen & Infants based on Intercity s | ax procedures
i n handl i ng hazardous materials. This statement m ght refer to
any nunber of conditions at the work site and is not a matter that
can be proved or disproved by resort to objective data.

More problematic for defendants are specific statenents made
inthe first letter sent on March 20, 1995 and in tw of the
handbills distributed at Wonen & Infants. These renaining
statenents can be divided into two categories: one set relates to
wages and benefits provided Intercity enpl oyees and the ot her
relates to the health and safety conditions under which Intercity
enpl oyees work.

Wth regard to the statenents in the first group, there are

sone triable issues of fact that this Court is unable to resol ve

at this stage of the litigation. Although the statenent that
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Intercity does not pay a "living wage" is a protected matter of
opi nion, the statenent that the conpany pays its enpl oyees "well
bel ow area standards"” is an assertion of fact that can be verified
by objective data. Bouthillette contends that Intercity paidits
enpl oyees above area standards. Coleman testified at his
deposition that the statenent was based on his assunption that
Intercity enpl oyees working at Wnen & Infants were paid
conparably to those working at Blue Cross. However, he admts
that little, if any, investigation was conducted prior to
publ i shing the statenents. The relevant portions of Col eman’s
deposition testinony foll ow

Q: At the tine that you prepared and distributed this
handbill, you did not have that information as to what
Intercity was paying its janitorial workers assigned to
Woirren and | nfants?
That’s correct. | hadn’t tal ked to the people there.
And so, you published and prepared this docunent in
di sregard as to what the actual facts were with respect

to Intercity’s enpl oyees --
Well, | published --

O >

.- assigned to Wnen and | nfants?

Well, | published it in regards to whatever information

was available to ne that | could put in it.

But you didn’'t have any information about what the

conpensati on and benefits were of Whnen and I nfants

enpl oyees -- of strike -- at the time you prepared

Plaintiff’s 12, you just told us that you didn't have

any information about the ternms and conditions of

enpl oyment of Intercity’s workers assigned to Wnen and

| nf ant s?

A.: Well, | nade an assunption that they were probably paid
simlarly as they were paid at Blue Cross.

Q: And that assunption was not based on facts?

O > O >

A: It was an assunption. That’s correct.
A genuine dispute as to the truth of these statenents

regardi ng wages exists. The evidence regardi ng holiday pay,
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vacation tine, health insurance, and job security rights is
simlarly disputed. These conflicts in the record over materi al
facts cannot be resolved on the notions before the Court.
Furthernore, even if proved to be false, the question of nalice is
too close a call for this Court to make now gi ven Col eman’ s shaky
testinmony about his efforts to investigate the facts.

In the second group of actionable statenents are allegations
concerning the adequacy of Intercity’'s safety program By
declaring Intercity in violation of federal and state | aws, Local
254 left behind the real mof opinion and assuned the position of a
reporter of fact. Statements intended to be factual
representations of Intercity’s health and safety record were
contained in both the letters to Leite and in one of the
handbills. The first letter from Col eman, copied to Leite, nmade
the follow ng factual assertions regarding Intercity’ s enploynent
practices at the Blue Cross site: 1) Intercity was in violation
of both federal and state laws by failing to provide safety
manual s and approved training to its enployees, 2) Intercity was
in violation of the Blood Born Pat hogen Act by exposing its
wor kers to hazardous human waste, 3) Intercity failed to provide
its enployees with appropriate safety equi pment and clothing. One
of the handbills also contains the factual representation that
Intercity exposes its workers at the Wonen & Infants site to
"“chem cal and biol ogi cal hazards including H'V and Hepatitis B
virus." In an affidavit, Bouthillette denies that Intercity was

ever in violation of federal or state | aw and asserts that the
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conpany provided its enployees with appropriate training and
equi pnent. Therefore, there is a triable issue of material fact
with respect to the falsity of these statenents.

There is al so sonme evidence that these statements were nade
with malice. According to his deposition testinony, before
witing the letters to Leite, Coleman never actually investigated
the working conditions of Intercity enployees at the Wnen &
Infants site. To the contrary, he substituted assunption for
actual observation. Coleman assuned that conditions at Wnmen &

I nffants were equivalent to those at Blue Cross. Conpounding the
probl em Coleman’s testinony raises a serious question regarding
the extent of his investigation into working conditions at Bl ue
Cross, the very conditions that underlie his assunptions about the

Wnen & Infants site. The relevant portion of his deposition

foll ows:

Q: In Plaintiff’s Exhibit 12, you state Intercity exposes
its cleaners to chem cal and bi ol ogi cal hazards,
including H'V and Hepatitis B virus?

A : Yes, | did.

Q: Upon what information did you base that statenent?

A.: Based on the fact that he doesn’'t provide rubber gloves
to his cleaners.

Q: How do you know that at the tinme you wote this?

A.: Frommy observations as to his practices at Blue Cross.

Q: But at the tinme you didn't |locate or secure any of
Intercity’s workers at Wonen and | nfants?

A.: That’'s correct. Yes, it was an assunption.

Q: And the assunption that you made was not based upon
facts?

A.: It is, yeah, you could say that.

Q: And it was not nmade based upon an investigation?

A well --

Q: ~-- of Intercity workers at Blue Cross?

A.: As best | could investigate.

Q: And the investigation was never concl uded?
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-- in Exhibit 12?

A.: No. | didn't actually -- wasn’'t able to |l ocate the
peopl e.

Q: And despite that, you nade all of the statenents set
forth --

A. . Yes.

Q:

A

Yes.

Based on this evidence, plaintiff has denonstrated that a genuine
di spute of material fact exists regarding Col eman’s mali ci ous
intent in making these statenents.

B. Liability for the Defamation Cl ai ns

Liability for these all eged defamati ons does not extend to
all of the defendants nanmed in plaintiff’s lawsuit. Cearly,

Col eman is responsible for the statenents in his letter of March
20, 1995 alleging safety violations by Intercity. Local 254 is
liable as a principal for the statements made by Sullivan and
Col eman regarding Intercity wages and benefits as well as safety
vi ol ations. However, there is no evidence in the record |inking
any of the actionable statenents to Lima. Therefore, of these
three defendants, only Lima is entitled to summary judgment on
Counts IV and V.

The liability of the International deserves a special, if
brief, discussion. The standard of proof for inposing liability
on an international union for the acts of a local affiliate that
may violate state law is nore demanding than the traditional rule
of civil liability. Under 8 6 of the Norris-LaGuardi a Act:

No officer or nmenber of any association or organization . . .

participating or interested in a | abor dispute, shall be held

responsible or liable in any court of the United States for

the unl awful acts of individual officers, nmenbers, or agents,
except upon clear proof of actual participation in, or actual
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aut hori zation of, such acts, or of ratification of such acts
after actual know edge thereof.

29 U.S.C. 8 106. Although the normal rules of agency |law apply to
determine the liability of a union for acts of secondary
boycotting by affiliate unions, the special standard of § 6
applies to state |law actions such as the defanmation clains before
the Court. See G bbs, 383 U S. at 736 (explaining the application
of the different standards of liability for 8 303 actions and
state law actions). The "clear proof"” rule is a "higher" standard
for inmposing liability than that provided by traditional agency

| aw. Johnson v. Teansters Local 559, 102 F.3d 21, 27 (1st Gr

1996). The G bbs Court explained that in order to satisfy this
hei ght ened standard, a plaintiff "is required to persuade by a
substantial margin, to cone forward with ‘nore than a bare
preponderance of the evidence to prevail.” " Gbbs, 383 U S. at

737 (quoting Schneidernman v. United States, 320 U.S. 118, 125

(1943)) .

G ven this exacting standard and this Court’s previous
di scussion of the lack of evidence associating the International
to any of the acts of Local 254, plaintiff cannot maintain causes
of action for defamation against the International. To |link the
International to the statenents at issue, plaintiff relies on the
sanme evidence that this Court deenmed inadequate to hold the
International liable under 8§ 303. Plaintiff identifies no
addi ti onal evidence supporting liability of the International.
Therefore, even under traditional agency principles, plaintiff

cannot establish the liability of the International, to say
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not hi ng of the problens facing plaintiff under the clear proof
standard. The International’s Mdtion for Summary Judgnent as to
Counts IV and V is granted.

VI. The False Light Caim

Plaintiff further seeks to hold defendants |iable under the
Rhode Island Privacy Act, R1. Gen. Laws § 9-1-28.1, for publicly
portraying Intercity in a false light. The Rhode Island statute
allows a false light action when "[t]here has been sone
publication of a false or fictitious fact which inplies an
associ ation which does not exist" and when "[t] he associ ation
whi ch has been published or inplied would be objectionable to the
ordi nary reasonabl e man under the circunstances.” R 1. Gen. Laws
8§ 9-1-28.1(a)(4)(i).

The Rhode Island | egislature borrowed the Privacy Act’s
schenme of four privacy torts, including the tort of false |ight,

fromthe doctrine of privacy torts promul gated by the Restat enent

(Second) of Torts. See Liuv. Striuli, 36 F. Supp.2d 452, 479

(D.R 1. 1999); Restatenent (Second) of Torts 8§ 652B-E

(establishing the four privacy torts). Accordingly, Rhode Island

courts have often turned to the Restatenent as an authority on the

matter of privacy torts. See Swerdlick v. Koch, 721 A 2d 849,
861-62 (R I. 1998); Pontbriand v. Sundlun, 699 A 2d 856, 863 (R I.

1997). The Restatenent defines the scope of the right to privacy:

"Except for the appropriation of one’s nane or |ikeness, an action
for invasion of privacy can be maintained only by a |iving

i ndi vi dual whose privacy is invaded." Restatenent (Second) of
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Torts 8 652I. Under this rule of tort law, a corporation does not
enjoy privacy rights. See id. cnt.c. "It has therefore no cause
of action for any of the four forns of invasion covered by 88 652B
to 652E." 1d.; see id. 8 652E (false light tort). Gven the
respect with which the Rhode Island state courts accord the

Rest at enent on matters of privacy |aw ot herw se unresol ved by

state law, this Court has no qualns in concluding that the Rhode

| sl and courts woul d adopt the Restatenent’s rule on corporate

privacy. Therefore, Count VI of the Anended Conplaint fails as a
matter of |aw

VII. Punitive Danages

Finally, this Court will address defendants’ argunent that
plaintiff may not recover punitive damages in this lawsuit. The
only causes of action remaining are those for inproper secondary
activity under 29 U S.C. § 187 and for defamation under Rhode
| sl and comon law. Plaintiff nay not recover punitive damages on

its claimof unlawful secondary activity. See International Bhd.

of Elec. Workers v. Foust, 442 U.S. 42, 52 (1979); Morton, 377

U S at 260-61; Anbco Gl Co. v. Local 99, Int’l Bhd. of Elec.

Wrkers, 536 F. Supp. 1203, 1224 (D.R 1. 1982). As the LMRA nakes
clear, plaintiff’s recovery for unlawful secondary pressure is
limted to conpensatory damages. See 29 U.S.C. § 187(b) ("Woever
shall be injured in his business or property . . . shall recover

t he damages by himsustained . . . ."); Mrton, 377 U S. at 260
(holding that recovery is limted "to actual, conpensatory

damages"). Accordingly, defendants’ Mdtions for Sunmary Judgenent
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with respect to the punitive damages clains contained in Count II
of the Anended Conpl ai nt are granted.

However, punitive damages are avail able for the defamation
claims. As this Court discussed above, federal |abor |aw does not
preenpt this state | aw cause of action. Under Rhode Island | aw,
punitive damages may be recovered in defamation suits. See

Johnson v. Johnson, 654 A 2d 1212, 1217 (R 1. 1995). Such

exenpl ary danmages nust be based on a finding of malice or bad

faith. See Palm sano v. Toth, 624 A 2d 314, 318 (R 1. 1993).

This Court had occasion recently to address the standard for an

award of punitive damages under Rhode Island | aw i n Ross-Si nons of

Warwi ck, Inc. v. Baccarat, Inc., 182 F.R D. 386, 400 (D. R I

1998). In that decision, this Court explained that "[t] he Rhode
| sl and Supreme Court has di scussed with approval this Court’s
formul ation of the test: the plaintiff nmust allege that the
defendant intended to cause harm" [d.

G ven the evidence currently in the record, this Court can
only conclude that a dispute of material fact exists regarding the
"willfullness, recklessness or w ckedness" of the defendants in

maki ng the of fending statenents. Sherman v. MDernott, 329 A 2d

195, 196 (R 1. 1974). There is sone evidence that Local 254,

Li ma, and Col eman wi shed to drive Intercity out of business. |If
the offending statenents were nade to damage plaintiff for the
sake of causing it harm then plaintiff nmay recover exenplary
damages. Such a determ nation, necessarily entangled in questions

of credibility and notivation, is not an appropriate matter for
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sumary judgnent disposition given the varying accounts of the

ci rcunst ances surrounding this dispute. Defendants’ Mtions for

Summary Judgnent with respect to the requests for punitive damages

within Counts IV and V of the Amended Conpl aint are deni ed.
CONCLUSI ON

For the foregoing reasons, defendants’ Mtions for Summary
Judgnent are granted in part and denied in part. The Mdtions of
all defendants are granted with respect to Counts I, IIl, and VI
of the Anmended Conplaint. On Count Il of the Anended Conpl ai nt,
the Motions of the International, Linma, and Coleman are granted
and the Mtion of Local 254 is denied. On Counts IV and V of the
Amended Conpl aint, the Mdtions of the International and Linma are
granted and the Motions of Local 254 and Col eman are deni ed.
Finally, plaintiff's claimfor punitive damages contained i n Count
Il of the Amended Conplaint is dismssed. No judgnents shal
enter until all clainms are resol ved.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
July , 1999
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