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In re Adewunni ADENI JI, Respondent
File A41 542 131 - York

Deci ded Novenber 3, 1999

U. S. Departnment of Justice
Executive O fice for Immgrati on Review
Board of I mm gration Appeals

(1) Section 236(c) of the Inmgration and Nationality Act, 8 U. S. C.
8§ 1226(c) (Supp. Il 1996), does not apply to aliens whose npst
recent release from custody by an authority other than the
Immigration and Naturalization Service occurred prior to the
expiration of the Transition Period Custody Rules.

(2) Custody determ nations of aliens in renoval proceedi ngs who are
not subject to the provisions of section 236(c) of the Act are
governed by the general custody provisions at section 236(a) of the
Act .

(3) By virtue of 8 CF.R 8 236.1(c)(8) (1999), a crimnal alien in
a custody determ nation under section 236(a) of the Act nust
establish to the satisfaction of the Immgration Judge and the
Board of Inmmigration Appeals that he or she does not present a
danger to property or persons.

(4) When an Immigration Judge bases a bond determ nation on
evidence presented in the underlying nerits case, it is the
responsibility of the parties and the Inm gration Judge to ensure
that the bond record establishes the nature and substance of the
specific factual information considered by the Inmgration Judge
in reaching the bond determ nation.

M chael Maggi o, Esquire, Falls Church, Virginia, for respondent
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Brett M Parchert, Appellate Counsel, for the Inmgration and
Nat ural i zati on Service

Bef ore: Board En Banc: DUNNE, Vice Chairman; SCIALABBA, Vice
Chai rman; HElI LMAN, HOLMES, HURW TZ, FILPPU, COLE, MATHON,
JONES, and MLLER, Board Menbers. Concurring and
Di ssenting Opinion: ROSENBERG, Board Menber. Dissenting
Opi ni ons: SCHM DT, Chairnman; joined by VACCA, VILLAGELIU,
and GUENDELSBERGER, Board Members; GRANT, Board Menber,
j oi ned by MOSCATO, Board Member.

FI LPPU, Board Menber:

The Immigration and Naturalization Service has appealed the
I mmigration Judge’s March 10, 1998, bond decision ordering the
respondent released on his own recognizance. The I rmmigration
Judge’ s bond decision was based on the Transition Period Custody
Rul es (“Transition Rul es” or “TPCR’) enacted by section 303(b)(3) of
the Illegal Immigration Reformand |Immigrant Responsibility Act of
1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546,
3009-586 (“IIRIRA"). See Matter of Noble, 21 I1&N Dec. 672 (BIA
1997). The Transition Period Custody Rul es have expired, however,
and a nunber of issues arise by virtue of that expiration.

. | SSUES
The principal issues before us concern the follow ng:

1) Whether we have jurisdiction over a bond appeal when
the underlying order was rendered during the existence of
the Transition Rul es;

2) \Wether the respondent is currently subject to
mandat ory detenti on under section 236(c) of the I mrigration
and Nationality Act, 8 U S.C. § 1226(c) (Supp. Il 1996), in
the wake of the expiration of the Transition Rul es;
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3) VWhether the respondent, if he is not subject to
mandat ory detention, nmust show that he is not a danger to
property or persons in order to obtain bond under the
general bond provisions of section 236(a) of the Act; and

4) \VWhether we nmay |look to the record in the underlying
merits case (that is also on appeal to the Board) to find
support for the Immgration Judge' s bond ruling, where the
allegedly relevant material was not introduced into the
bond record before us.

As we explain in detail below, we find that we have continuing
jurisdiction over this bond appeal. On the issue of whether the
respondent is subject to mandatory detention, we accept the view
currently advanced by both parties that the respondent’s custody
proceedi ngs are governed by the general bond provisions of section
236(a) of the Act and that the crimnal alien bond provisions of
section 236(c) do not apply because the respondent was rel eased from
crimnal custody prior to the expiration of the Transition Rules.

Under our case | aw addressi ng general bond provi sions of prior |aw,
an alien ordinarily would not be detai ned unl ess he or she presented
a threat to national security or a risk of flight. See Matter of
Patel, 15 I &N Dec. 666 (BIA 1976). But we agree with the parties’
concl usions that an assessnent of the alien’s danger to property or
persons is a rel evant consi deration under section 236(a) of the Act,
even though we differ with regard to the reasons for that
concl usi on. In this respect, we find the regulation at 8 C. F. R
§ 236.1(c)(8) (1999) to be controlling. See Matter of Drysdale, 20
| &\ Dec. 815 (BI A 1994). Finally, we find that a remand of this
case i s necessary to develop the record further to determ ne whet her
the respondent, a crimnal alien, poses a danger to property or
persons or is a flight risk, because we consider it inappropriate to
|l ook to portions of the record in the nerits appeal that were not
referenced in or made part of the bond record.

I'l. PROCEDURAL HI STORY

A Notice to Appear (Form |-862) was issued on April 17, 1997
chargi ng the respondent with renovability under section 237(a)(1)(A)
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of the Act, 8 U.S.C. § 1227(a)(1)(A) (Supp. Il 1996), as an alien
who was inadnissible at the tine of his entry as a | awful pernmanent
resi dent. The Service alleged two underlying grounds of
i nadmi ssibility. First, it <charged that the respondent was
i nadm ssi bl e under section 212(a)(9)(A)(i) of the Act, 8 U S.C
§ 1182(a)(9) (A (i) (Supp. Il 1996), as an alien who had been ordered
renmoved and had sought admission in 1987 within 5 years of renoval
wi t hout obtaining prior consent fromthe Attorney General to reapply
for adm ssion. Second, the Service charged the respondent wth
i nadmi ssibility under section 212(a)(6)(C) (i) of the Act for having
procured his inmgrant visa by fraud or willful m srepresentation
because he failed to disclose that he had been arrested and
deport ed.

In addition, on Decenber 4, 1997, the Service charged the
respondent under section 237(a)(2)(A)(iii) of the Act as an alien
convicted of an aggravated felony, as defined in sections
101(a)(43)(Q, (M, and (U) of the Act, 8 U.S.C. 88 1101(a)(43)(Q,
(M, (U (Supp. |1 1996). This charge was based upon the
respondent’s conviction on Decenber 27, 1996, and sentence to
i mpri sonment of 1 year and 1 day, for the offense of conspiracy to
commit bank fraud through acts intended to fraudulently withdraw a
total of $18,300 fromthe bank accounts of two other persons.

On March 10, 1998, the Imrgration Judge found the respondent
renovabl e as an aggravated fel on under section 237(a)(2)(A)(iii) of
the Act and granted him withholding of renpval under section
241(b)(3) of the Act, 8 U.S.C. 8§ 1231(b)(3) (Supp. Il 1996). The
I mmigration Judge then conducted a bond hearing and ordered the
respondent rel eased on his own recogni zance. The Service appeal ed
both rulings. W address the bond appeal in this decision.

[11. PCSITIONS OF THE PARTI ES

We requested supplenental briefs and held oral argument on the
i ssue of the respondent’s continued eligibility for release after
the expiration of the Transition Period Custody Rules. |nmediately
prior to oral argunent, the Service reversed its position and argued
that section 236(c) of the Act requires mandatory detention of a
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crimnal alien only if he or she was rel eased fromcri m nal custody
after October 8, 1998, the last day that the Transition Period
Custody Rules were in effect.

The Service further argued that it is appropriate to consider
whet her the alien is a danger to the community, and that cases such
as Matter of Drysdale, supra, and Matter of Andrade, 19 | &N Dec. 488
(BIA 1987), are relevant to a crimnal alien’s custody
determ nati on, even under the general bond provisions set forth in
section 236(a) of the Act. Applying those factors here, the Service
requests that we uphold the district director’s decisionrefusingto
rel ease the respondent on any bond condition or, alternatively, that
we set a substantial bond.

Because of the Service' s change in position, the parties are in
agreenent on the dispositive i ssues except the amount of bond. The
respondent agrees that section 236(a) of the Act shoul d govern and,
at oral argument, agreed that any threat posed to the community is
a rel evant considerati on where the bond record contains evi dence of
crimnal or terrorist activity.

In a postargument brief, the respondent asserts that we should
consider in this bond appeal the Immgration Judge’s reasons for
granting wi thhol ding of renoval, as set forth in the nerits decision
in the underlying renoval proceedings. The respondent argues that
the I mm gration Judge’s reasons for granting w thhol di ng of renoval
had a bearing on the custody ruling.

Finally, at oral argument, the respondent questioned whether we
have continuing jurisdiction over this bond appeal, suggesting that
a bond determ nati on made under the Transition Period Custody Rul es
is not a custody determ nation pursuant to 8 CF. R § 236.1.

I'V. CONTI NUI NG JURI SDI CTI ON OVER THE | NSTANT APPEAL

We have appellate jurisdiction over bond rulings of Immigration
Judges by virtue of 8 CF.R 88 3.1(b)(7), 3.19(f), and
236.1(d)(3)(i) (1999). Notwi t hstanding any lack of clarity
regardi ng appeals of Transition Rule bond orders in the current
versions of 8 CF.R 8§ 236.1(c) or 8§ 236.1(d)(1), the initial
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regulations to inmplement the |IIRIRA intended, with respect to
crimnal aliens who fell under the Transition Period Custody Rul es,
to retain the prior structure for Inmmgration Judge bond

redeterm nati ons and appeals. See 62 Fed. Reg. 444, 450 (Jan. 3,
1997) (noting, with regard to proposed rul emaking to inplenment the
Il RIRA, that “the proposed rul e essentially preserves the status quo
for bond determination by the Service and bond redetermi nation
proceedi ngs before i mm gration judges”); 62 Fed. Reg. 10,312, 10, 323
(Mar. 6, 1997) (rejecting a conmenter’s assertion that “it was not
the intention of Congress that EO R continue to exercise bond
redeterm nation authority under the Transition Rules”).

Importantly, at the time of the respondent’s bond redeterm nation
hearing and the Service’'s appeal, 8 CF.R 8§ 236.1(c)(1)(ii) (1998)
provi ded that “[w] hile the Transition Period Custody Rules remain in
effect, this paragraph and paragraph (d) of this section shall be
subject to those Rules.” (Enphasis added); see also 62 Fed. Reg.
15, 362, 15,363 (1997). We understand this provision to incorporate
the Transition Period Custody Rules into the existing regulatory
structure for district director bond determ nations, |mmigration
Judge bond redeterninations, and appeals to the Board. Subsequent
to the respondent’s bond hearing and the filing of this appeal, nore
detail ed bond regul ati ons were pronul gated. But these regul ations
al so envi sioned sone | mmi gration Judge bond adj udi cati ons under the
Transition Rules, as well as appeals to us. 63 Fed. Reg. 27,441
(1998); 8 C.F.R 8§ 3.19(f). The absence of a reference to the
Transition Rules in 8 CF.R & 236.1(d)(1), therefore, does not
reflect an intent to conpletely remove jurisdiction over Transition
Rul e bond cases fromeither Inmmgration Judges or the Board.

Qur appel late jurisdiction over this case has not been exti ngui shed
by a change in the substantive bond |law that was applied by the
I mmigration Judge.! W have independent authority to assess the

1 We would, however, lack jurisdiction to order the respondent
rel eased on bond were we to find that he is subject to the mandatory
detention provisions of section 236(c) of the Act, as the
regul ati ons do not allow I nmgration Judge custody redeterninations
in such cases. 8 CF.R 8§ 3.19(h)(2)(i)(D). However, we agree that

(continued...)
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record and make our own bond determ nation under the current |aw.
Matter of Burbano, 20 I &N Dec. 872 (BIA 1994). A renmand nm ght be
necessary if the factors rel evant to bond under the current | aw were
not those that were germane at the tinme of the hearing before the
I mmi gration Judge, or if, as here, there were other defects in the
way the factors were applied below. See Matter of Noble, supra, at
686.

Furthernmore, it does not appear that the dispute has becone noot.
We have been inforned that on July 22, 1999, the district director
issued an order (evidently pursuant to the Service's new
interpretation of the statute) requiring that the respondent
continue to be detained w thout bond. On July 26, 1999, the
I mmi gration Judge entered an order declaring that the Service s new
determ nation did not provide a reason for the Immgration Judge to
alter his earlier decision releasing the respondent on his own
recogni zance. Under these circunstances, the dispute between the
parties persists. Although sone of the i ssues have changed, neither
party asserts that this appeal is noot by virtue of the Service's
new | egal position or by virtue of its subsequent review and
reaffirmation of its ultimate conclusion that the respondent shoul d
be detained w thout bond. Mtter of Valles, 21 1&N Dec. 769 (BIA
1997) .

V. APPLI CABI LI TY OF SECTI ON 236(c) FOLLOW NG EXPI RATI ON
OF THE TRANSI TI ON RULES

The Transition Period Custody Rules were invoked by the Attorney
Ceneral pursuant to section 303(b)(2) of the IIRIRA 110 Stat. at
3009-586, which provides:

NOTI FI CATI ON REGARDI NG CUSTODY. —+f t he Attor ney General,
not |ater than 10 days after the date of the enactnent
of this Act, notifies in witing the Comrittees on the
Judi ci ary of the House of Representatives and the Senate
that there 1is insufficient detention space and

1(...continued)
the respondent is not subject to mandatory detention

7
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Immigration and Naturalization Service personnel
available to carry out section 236(c) of the Imm gration
and Nationality Act, as anmended by subsection (a), or
t he anmendnents made by section 440(c) of Public Law 104-
132, the provisions in paragraph (3) shall be in effect
for a 1-year period beginning on the date of such
notification, i nstead of such section or such
anmendnents. The Attorney General nay extend such 1-year
period for an additional year if the Attorney Cenera
provi des the sane notice not |ater than 10 days before
the end of the first 1-year period. After the end of
such 1l-year or 2-year periods, the provisions of such
section 236(c) shall apply to individuals released after
such peri ods.

The 1l RI RA was enacted on Septenber 30, 1996. On Cctober 9, 1996,
within the 10-day period specified by section 303(b)(2) of the
IlRIRA, the Attorney General, through the Conm ssioner of the
Service, made the necessary notifications. The Attorney GCenera
subsequent |y i nvoked the additional 1-year extension allowed under
section 303(b)(2) of the IIRIRA. The additional 1-year extension
expired at the end of the day on Cctober 8, 1998. The Transition
Rul es thenselves specified that they would only control crimna
alien custody deternminations “[dluring the period in which this
paragraph is in effect pursuant to paragraph (2),” as quoted above.
I1RIRA § 303(b)(3)(A). The statute contains no explicit savings
cl ause pertaining to the Transition Period Custody Rules, and we
agree with the parties that those rules expired at the end of their
second year.

Section 236(c) of the Act woul d have becone effective on April 1,
1997, had the Attorney General not invoked the Transition Rules, and
thus would have governed the release of covered crininal aliens
during the course of renmoval proceedings on or after April 1, 1997.
Section 236(c) provides in relevant part as follows:

(D CUSTODY. —The Attorney Ceneral shall take into
custody any alien who—

(A) is inadnissible by reason of having comitted
any offense covered in section 212(a)(2)[1182],
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(B) is deportable by reason of having committed any
of fense covered in section 237(a)(2)(A) (ii), (A(iii),
(B), (©Q, or (DJ[1227],

(O is deportable under section 237(a)(2)(A (i) on
the basis of an offense for which the alien has been
sentence[d] to a term of inprisonment of at least 1
year, or

(D) is inadm ssible under section 212(a)(3)(B) or
deportabl e under section 237(a)(4)(B),

when the alien is rel eased, w thout regard to whet her the
alien is released on parole, supervised release, or
probation, and without regard to whether the alien nmay be
arrested or inprisoned again for the same offense.

(2) RELEASE. —The Attorney Ceneral may rel ease an alien
descri bed in paragraph (1) only if the Attorney Genera
decides . . . that release of the alien fromcustody is
necessary [for certain witness protection matters], and
the alien satisfies the Attorney General that the alien
will not pose a danger to the safety of other persons or
of property and is likely to appear for any schedul ed
pr oceedi ng.

The respondent makes two interrelated arguments opposing the
application of section 236(c) to his current situation. He attacks
our decision in Matter of Noble, supra, contending that the litera
| anguage of section 236(c) provides for its application to an alien
only if the Service i medi ately takes custody of the alien “when the
alien is released” fromcrimnal incarceration (the “when rel eased”
| anguage) . Additionally, the respondent, now supported by the
Service, contends that the | ast sentence of section 303(b)(2) of the
Il RI RA makes section 236(c) applicable only to individuals rel eased
from crimnal custody after the expiration of the 2-year period
during which the Transition Rules were in effect (the “rel eased
after” | anguage). We need not address at this tinme the respondent’s
argunents respecting Matter of Noble and the “when rel eased” cl ause,
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as we accept the parties’ construction of the “released after”
clause in the |l ast sentence of section 303(b)(2).?2

Proper statutory construction nust begin with the words used by
Congr ess. INS v. Cardoza- Fonseca, 480 U. S. 421, 431 (1987). As
previously noted, the last sentence of section 303(b)(2) of the
Il RIRA provides that after the end of the transition period, “the
provi sions of such section 236(c) shall apply to individuals
rel eased after such periods.”

We confronted the meaning of this sentence in Mtter of Noble
Wi t hout coming to any resolution on howit should be construed. W
do not believe that this last sentence of section 303(b)(2),
standi ng alone, is free fromuncertainty. The natural sense of the
words, at first glance, would seem to point in the direction
presently advanced by the parties. But the term“rel eased” is not
expressly tied to any other |anguage that would clarify whether it
refers to release from crimnal custody, Service custody, or sone
ot her form of detention.

In our judgnment, additional |anguage is needed to clarify the
sentence. The parties now propose that this sentence shoul d be read
to say that “the provisions of such section 236(c) shall apply to
i ndi vidual s released [from crimnal custody] after such periods.”
The readi ng previously given this sentence, by a three-nenber pane
of the Board in a series of unpublished cases, is not the one now
advanced. Those unpublished cases construed the sentence to say
that “the provisions of such section 236(c) shall apply to
i ndividuals [seeking to be] released after such periods.”

The difference is profound. The reading in our unpublished cases
extends the mandatory detention provisions of section 236(c) to any
covered criminal or terrorist alien in Service detention after the

2 Gven the construction of the “rel eased after” sentence that we
adopt today, the effect of the “when rel eased” clause woul d appear
to be of concern principally in the case of an alien who was
released from crimnal <custody after the expiration of the
Transition Rules, but who was not pronptly taken into Service
cust ody.

10
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expiration of the Transition Rules. The parties’ proposed reading,
on the other hand, extends mandatory detention only to aliens who
have been rel eased fromcrimnal (and perhaps psychiatric and ot her
nonServi ce) confinenment after the expiration of those rules. This
woul d permt bond for all aliens released from nonServi ce custody
before the Transition Rules expired, even if those aliens were not
eligible for bond during the Ilife of the Transition Rules
t hensel ves. 3

The meaning assigned to the |ast sentence of section 303(b)(2)
shoul d be the one that enmerges froma reading of the statute as a
whol e, taking into account its object and policy. John Hancock Mit.
Ins. Co. v. Harris Trust & Sav. Bank, 510 U S. 86, 94-95 (1993).
M nor gaps in a statute should be filled by extrapolating fromthe
statute’ s general design. See United States v. Jackson, 390 U S
570 (1968).

In Matter of Noble, supra, we expressed a reluctance to adopt the
meani ng of this “released after”sentence that the parties propose
t oday. We saw it as providing crimnal and terrorist aliens a
“springing” opportunity for release from Service custody under
| enient standards not applicable to some of those aliens for
approxi mately a decade. For exanple, an aggravated felon who has
not been lawfully admtted has never been eligible for release
under the permanent provisions of the statute and during the
pendency of proceedings, since mandatory detention was first
i ntroduced in the Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690,
102 Stat. 4181 (“ADAA"). See ADAA § 7343, 102 Stat. at 4470; see
also Immgration Act of 1990, Pub. L. No. 101-649, § 504, 104 Stat.

8 As indicated earlier, we accept the reading of the statute
advanced by the parties. This change fromthe approach taken in our
unpubl i shed panel rulings could very well alter the results in sone
of those earlier panel decisions. Under our decision in Matter of
Valles, supra, aliens affected by those panel dispositions are not
required to seek reopening fromthe Board before seeking a new bond
redeterm nation from an Immgration Judge. In this respect, our
ruling today anounts to a material change in circunstances under
8 CF.R 8 3.19(e), such that a reexamnination of bond by I mr gration
Judges mmy be warranted.

11
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4978, 5049 (“1990 Act”); M scel | aneous and Technical I mmigration and
Nat ural i zati on Amendnments of 1991, Pub. L. No. 102-232, § 306, 105
Stat. 1733, 1751 (effective as if included in the 1990 Act).

Even under the tenporary Transition Period Custody Rules, an
aggravated fel on who was not lawfully adm tted remai ned barred from
rel ease unless it was established that he or she was not a danger to
persons or property, was not a flight risk, and would not be
accepted by the country designated for renmoval . Il RI RA
8 303(b)(3)(B)(ii). Under the position advanced by the parties,
such an aggravated fel on woul d now suddenly be eligible for bond so
long as the alien’s release fromcrimnm nal custody occurred prior to
the expiration of the Transition Rules. And this would be true even
if that sanme felon already had been in Service custody for many
nont hs because bond was not avail abl e under the Transition Rul es.

If this were the end of the analysis, we would have substantia
difficulty accepting the proffered construction in view of the
overall structure of the I RIRA's custody provisions, as well as the
hi storical context of the simlar provisions that were being
repl aced. In Matter of Noble, supra, at 682, we found it
i nconpr ehensi ble that Congress could have intended that such an
alien be released after the expiration of the Transition Rules,
wi t hout any consideration of his or her dangerousness, at the sane
time that Congress was mandating the detention of crimnal aliens.
The Transition Rules were not intended as a benefit to crimnal or
terrorist aliens, but rather as a tenporary postponenent of
stringent custody requirements if the Service was not inmmediately
able to carry out its obligations under the permanent law. It would
be anomal ous to deemthe expiration of the Transition Rules and the
conconitant conversion to the stringent pernanent law to be the
occasi on upon which Congress relaxed the rigors of the bond
provi si ons through increased generosity toward all crimnal aliens
in Service custody on the date of that expiration

There is, however, a scenario under which the parties’ proposed
readi ng of the last sentence of section 303(b)(2) nmakes sense in
view of the legislation as a whole, notw thstanding the various
unexpected results flowing fromthat reading. See Matter of Noble,
supra, at 681-83. Congress enacted the Transition Rules know ng
that the Service might |ack the capacity to enforce the pernanent

12
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rules. That |ack of capacity mght not be fully rectified during
the 2-year Transition Period. It therefore would make sense to
apply the permanent rules to persons coming into Service custody
after the Transition Period ended, and to continue to apply the
Transition Rules to persons who had been subject to them during
their existence. This would lead to no anomal ous “springing”
opportunities to obtain bond for crininal aliens, such as aggravat ed
fel ons who never were awfully adnitted and whose detenti on had been
requi red under the Transition Rules.

The problemis that Congress did not enact a savings clause for the
Transition Rules. And we consider it beyond our authority to treat
the IIRIRA, even inplicitly, as containing one. We have doubts
whet her Congress intended one at all, let alone what its precise
ternms m ght have been. That doubt is reinforced to the extent that
sudden bond eligibility arises for certain categories of aliens
under the parties’ reading of the statute.

We consequently perceive tension between the | anguage of the | ast
sentence of section 303(b)(2) and the overall thrust of the Il Rl RA
Neverthel ess, the parties’ reading of the statute is not
unreasonable, in light of its exact terns and the uncertainty we
experience in discerning how Congress expected this provision to
operate. Further, the district courts around the country have not
agreed with the construction of the statute contained in our

unpubl i shed panel rulings. In response to these court decisions,
the Service has changed its own view of the statute and has
i npl emrented that change in its own bond adjudications. At ora

argunent, the Service indicated that there were no plans to
chal l enge these federal district court decisions in the courts of
appeal s. See Matter of Silva, 16 |&N Dec. 26, 29-30 (BIA 1976)
(acceding to a construction of section 212(c) of the Act, 8 U S.C
8§ 1182(c) (1976), under generally simlar circunstances); see also
id. at 32-33 (Appl eman, concurring).

In this case, the natural sense of the | anguage i n question points
to the construction jointly supported by the parties. That
interpretation of the “released after” | anguage in the | ast sentence
of section 303(b)(2) of the Il RIRA would not be inconsistent with
the legislation as a whole if Congress intended, but neglected, to
i ncl ude a savings clause pertaining to persons who were subject to

13
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the Transition Period Custody Rul es during their existence. In such
ci rcunst ances, any unexpected results would arise fromthe absence
of the savings clause. 1In the end, we have found little that hel ps

us determ ne what Congress actually intended when it adopted the
| anguage in that |ast sentence.

In sum we are uncertain of the intent behind the “rel eased after”
| anguage and agree that its natural sense supports the parties’
reading. While the statute as a whol e rai ses questions about that
readi ng, we cannot rule out the possibility that the answer lies in
a failure to enact a savings clause for persons subject to the
Transition Rules. Consequently, we are able to accept the parties’
readi ng when we factor in the district court rulings rejecting our
prior construction, the Service's reversal of its own position, and
the Service's decision not to pursue the litigation in the court
cases. Gven this overall set of circunstances, we find that the
respondent is not subject to mandatory detention under section
236(c) of the Act because he was released from his nonService
custodial setting (i.e., from crimnal custody) prior to the
expiration of the Transition Rules.

VI. STANDARDS GOVERNI NG BOND

W agree with the parties that the general bond provisions of
section 236(a) govern bond for the respondent at present. The
parties further agree that the respondent nust show that he is not
likely to abscond, is not athreat to the national security, and is
not a threat to the community, in keeping with our decision in
Matter of Drysdale, supra. The “threat to the comunity” test in
Drysdal e fol l owed the then-exi sting statutory | anguage applicable to
bond for crinminal aliens. Some similar test would seem to be
warranted for crimnal aliens who were previously covered by the
Transition Rules, particularly if their eligibility for release
under the general bond provisions of section 236(a) stens, in part,
fromthe absence of a savings clause that continues the Transition
Rul es for persons once subject to those rules.

There is, noreover, a regulation that we deem applicable to this
situation, 8 C.F.R & 236.1(c)(8) (1999), which provides, in
rel evant part, as follows:

14
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Any of ficer authorized to i ssue a warrant of arrest may, in
the officer’s discretion, release an alien not described in
section 236(c)(1) of the Act, under the conditions at
section 236(a)(2) and (3) of the Act; provided that the
alien nmust denmpnstrate to the satisfaction of the officer
that such rel ease would not pose a danger to property or
persons, and that the alien is likely to appear for any
future proceeding.

An I mmigration Judge i s not authorized to i ssue a warrant of arrest.
Neverthel ess, 8 C.F. R § 3.19(a) incorporates substantive aspects of
the bond regulations governing the Service, and provides that
“[cl]ustody and bond determ nations nade by the service [sic]
pursuant to 8 CF.R part 236 nay be reviewed by an Imm gration
Judge pursuant to 8 C.F.R part 236."

At oral argunent, the Service expressed the view that 8 C.F. R
§ 236.1(c)(8) became inapplicable, along with all the provisions of
§ 236.1(c)(2) through (8), upon expiration of the Transition Rul es.
The Service's view was based on the first sentence of 8 C.F.R
8§ 236.1(c)(1)(ii), which provides that “[p]aragraph (c)(2) through
(c)(8) of this section shall govern custody determ nations for
aliens subject to the TPCR while they remain in effect.”

At first blush, the regulatory |anguage would suggest that
paragraph (c)(8) died with the Transition Rules. But 8 C.F.R
§ 236.1(c)(1)(ii) does not actually say that paragraph (c)(8) | oses

all force upon expiration of the Transition Rules. Rat her, it
sinply states that it governs Transition Rule cases during the
exi stence of the Transition Rules. It says nothing about how

paragraph (c)(8) is to apply if the alien in question is not subject
to the Transition Rules, either because those rul es never appliedto
the alien or because they have now expired.

Importantly, the text of paragraph (c)(8) itself is not in any way
restricted to Transition Rule aliens. I ndeed, the text suggests
just the opposite, as it applies to aliens “not described in section
236(c) (1) of the Act,” many of whomw Il sinply be aliens described
in section 236(a), the general bond provision. The regulatory
hi story confirnms that paragraph (c)(8) was i ntended to have broader
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application than nerely being applicable during the exi stence of the
Transition Rules.

The substance of paragraph (c)(8) was pronulgated as 8 C. F. R
§ 236.1(c)(2) at the tine that regulations inplementing the Il R RA
were first adopted in 1997. 62 Fed. Reg. at 10,360; 8 C. F. R
8§ 236.1(c)(2) (1998). That this was intended to be part of the
permanent regulations is suggested not only by the text of the
paragraph, but also by the conmmentary that acconpanied its
promul gation. See 62 Fed. Reg. at 10,323 (“The Departnent intends
to issue a separate proposed rule in the near future establishing
both substantive linitations and procedural safeguards concerning
the release of crimnal aliens eligible to be considered for rel ease
under the Transition Rules.”). Proposed and final rul emaking,
focusing principally on the Transition Period Custody Rules, did
follow. 62 Fed. Reg. 48,183-87 (Sept. 15, 1997) (proposed rules);
63 Fed. Reg. 27,441-50 (May 18, 1998) (final rules). It was the
May 19, 1998, final rules that redesignated paragraph (c)(2) as
(c)(8), where it now appears. 63 Fed. Reg. at 27, 449.

It was also that May 19, 1998, regulatory package that added
8 CF.R 8§ 236.1(c)(1)(ii), providing that “[p]aragraph (c)(2)
through (c)(8) . . . shall govern custody determi nations for aliens
subject to the TPCR while they remain in effect.” 63 Fed. Reg. at
27,449. The addition of this | anguage, however, does not alter the
fact that the pertinent portion of paragraph (c)(8) was part of the
origi nal rul emaki ng package to i npl ement the permanent provi si ons of
the Il R RA

Fromthe outset, therefore, the regulations under the Il RIRA have
added as a requirenent for ordinary bond deterninations under
section 236(a) of the Act that the alien nust denobnstrate that
“rel ease would not pose a danger to property or persons,” even
t hough section 236(a) does not explicitly contain such a
requi renment. This test is certainly akin to the “threat to the
conmunity” test contained in Matter of Drysdale, supra, which the
parti es agree should apply in the case of this respondent. W deem
the regul atory provision at 8 CF.R 8§ 236.1(c)(8) (1999) to contain
the appropriate test, as it is binding on us and pertains directly
to renmoval proceedings under the |IRIRA Consequently, to be
eligible for bond, the respondent nust denonstrate that his “rel ease
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woul d not pose a danger to property or persons, and that [he] is
likely to appear for any future proceeding.” I|d.

VII. RESPONDENT' S REQUEST FOR RELEASE FROM CUSTODY

In a menorandum of decision dated April 21, 1998, the Immigration
Judge set forth the reasons for his March 10, 1998, order rel easing
the respondent on his own recogni zance. The Inmgration Judge
consi dered the respondent’s dangerousness and ri sk of flight. Those
sane factors are relevant considerations in assessing the
respondent’s request for release from custody today under section
236(a) of the Act.

The bond record reflects that the respondent was ordered deported
in 1983. In 1984, the respondent filed a noninmmgrant visa
application while residing in Nigeria. Later that year, he entered
the United States as a nonimrgrant. After overstaying his
aut hori zed adm ssion, the respondent married a United States
citizen. The respondent returned to Nigeria in 1985. 1In 1986, he
applied for an inmgrant visa. During the <course of the
respondent’s interview, it was discovered that the respondent
obtained his 1984 noni mrigrant visa by willfully msrepresenting
material facts wunrelated to his prior deportation. He was
neverthel ess granted a waiver. At that tine, it had not yet been
di scovered that the respondent was the sane individual who had been
ordered deported in 1983, and the respondent did not seek or obtain
permi ssion to reenter the United States after deportation

In 1990, after he had imm grated, the conditional basis of his
permanent resident status was renoved. The respondent was | ater
divorced from his petitioning spouse. In 1993, he married his
present spouse, a native of Nigeria. The respondent and his current
spouse have two United States citizen children. The respondent’s
current spouse has been granted asyl um

On Decenber 27, 1996, the respondent was convicted of the offense
of conspiracy to commt bank fraud. The bond record al so indicates
that the respondent was convicted of making fal se statenents to the
Service. The respondent previously alleged that both convictions

17



I nterimDecision #3417

were on appeal, but does not now contest renmpvability based on the
bank fraud conspiracy conviction.

The | mmigration Judge’s nenmorandum of decision contains little
analysis on the issue of the respondent’s danger to property or
persons. The Inmigration Judge ruled that the respondent had the
burden of proof on this issue, but that the Service would be
required to rebut an otherwi se satisfactory showing by the
respondent . Neverthel ess, the |Inmigration Judge imediately
proceeded to state that “[t]here is no showing that the respondent
is a danger to persons or property which would necessitate hol ding
the respondent in Service custody at this point.” This would appear
to place the burden on the Service to showthat the respondent posed
such a danger, as the Imrgration Judge recounted no evi dence that
led him to conclude that the respondent had nmade a satisfactory
showi ng requiring rebuttal. The only additional point discussed by
the Imm gration Judge involved an observation that the Service did
not consi der the respondent’s bank fraud crinme to be a “particularly
serious crinme” that would bar wi thhol ding of renoval.

Wth respect to the risk of flight, the Imrigration Judge nmerely
noted that he had granted the respondent withholding of renoval
reduci ng the likelihood that the respondent would fail to appear for
any future hearings.

There is little to suggest that the respondent would pose a
physi cal danger to persons if released. His bank fraud conviction
and history of deceitful behavior, however, mnmeke the determ nation
whet her he presents a danger to property a difficult one. In view
of his crimnal record and history of other questionable or
deceitful behavior, we do consider himto present a risk of flight
shoul d he | ose his case on the nerits.

Evidently in an effort to overcone sone of the deficiencies in the
record, the respondent asks that we consider the information
presented to the Inmmigration Judge during the underlying renova
proceeding in connection with this bond appeal. The respondent
asserts that an Imm gration Judge nmay base a custody determ nation
on any information that is available, which in this case included
the information presented during the renpval hearing. Cust ody
proceedi ngs nmust be kept separate and apart from and must form no
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part of, renoval proceedings. See 8 C.F.R 8 3.19(d). Information
adduced during a renoval hearing, however, may be consi dered during
a custody hearing so long as it is made part of the bond record.

The parties and the I mmi gration Judge are responsi ble for creating
a full and conplete record of the custody proceeding. In this case,
the I mri gration Judge did reference his conclusion inthe underlying
renmoval hearing. But a grant of withholding of renpoval by itself
woul d not prevent the Service fromattenpting to effect renoval to
a third country, and the Immgration Judge' s discussion seens to
reflect an inconplete assessnent of the risk of flight. Moreover,
we have no way of ascertaining exactly what evidence or other
aspects of the renoval hearing may have been deened pertinent
Reli ance on the renoval record, even though it is also pending on
appeal, would require our speculation regarding what, if any,
information fromthis record may have played a part in the custody
determ nation. Thus, we will not consider the evidence presented
during the respondent’s renoval proceedi ngs, except to the extent
that it is already part of this bond record. In any bond case in
whi ch the parties or the I mmigration Judge rely on evidence fromthe
merits case, it is necessary that such evidence be introduced or
otherwi se reflected in the bond record (such as through a summary of
merits hearing testinony that is reflected in the Imrigration
Judge’ s bond menorandun. O herwise, it will not be part of the
bond record avail able for our review on appeal

As indicated earlier, we have significant concerns regarding the

respondent’s danger to property and his risk of flight. The
I mmi gration Judge’s bond assessnent is exceptionally sketchy as it
pertains to the evidence in this case. In fairness to the

respondent, however, the Immgration Judge may well have relied on
undi scl osed evidence from the nerits hearing in making the bond
determ nation. Accordingly, we will vacate the Imm gration Judge’s
March 10, 1998, bond order, but we will remand the record for
further proceedings to give the respondent an opportunity to make a
nore conplete record and to allow the Immigration Judge to better
explain the basis for his bond ruling, regardl ess of the outcone on
remand.

VIIT. CONCLUSI ON
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Al though he has been convicted of an aggravated felony, the
respondent is eligible for consideration for bond under the genera
bond provisions of section 236(a)(1l) of the Act because he was
rel eased from his crimnal custody on or before October 8, 1998
Pursuant to 8 C.F. R § 236.1(c)(8), the respondent nust denobnstrate
that his rel ease woul d not pose a danger to property or persons, and
that he is likely to appear for any future proceedings.4 A renmand
is appropriate because of the manner in which these tests were
applied below. In view of the length of tine this bond appeal has
been pendi ng, the I nm grati on Judge shoul d hol d t he new bond heari ng

pronmptly.

ORDER: The appeal of the Immigration and Naturalization Service
i s sustained.

FURTHER ORDER: The | nmmigration Judge’'s March 10, 1998, bond order
is vacated, and the record is remanded to the Inm gration Court for
further proceedings consistent with this decision.

CONCURRI NG AND DI SSENTING OPINION: Lory Diana Rosenberg, Board
Menber

| respectfully concur in part and dissent in part.

| agree with the majority’s conclusion that the respondent is not
subject to nmandatory detention under section 236(c) of the
I mmigration and Nationality Act, 8 U.S.C. § 1226(c) (Supp. Il 1996),
because he was not released fromcrimnal incarceration! “after the

4 The “threat to national security” test, while still pertinent in
cases under section 236(a) of the Act, is not at issue here.

1 For clarity's sake, | refer to the tine spent in a penal
institution pursuant to the incarceration portion of a crimina
sentence |levied wunder state or federal crimnal laws as
“incarceration” or “inprisonnment,” and the tine spent in a jail or

(continued...)
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expiration of the 2-year period” during which the Transition Period
Custody Rules (“TPCR’) were in force. Matter of Adeniji, Interim
Decision 3417, at 8 (BIA 1999); see also Matter of Noble, 21 I&N
Dec. 672, 680-81 (BIA 1997) (criticizing the <concurring and
di ssenting opinion for its interpretation of the “rel eased after”
effective date Ilanguage in section 303(b)(2) of the Illega

Immigration Reform and Immgrant Responsibility Act of 1996,

Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-586
(“I' RIRA”), relating to section 236(c) of the Act). | al so agree
t hat whet her the respondent poses any danger to persons or property
is arelevant consideration in determning the terns of rel ease from
detention by the Immgration and Naturalization Service under
section 236(a) of the Act. See Matter of Andrade, 19 | &N Dec. 488,
489 (BI A 1987). | part ways with the mpjority, however, wth
respect toits analysis of the two principal statutory provisions at
i ssue, and with respect to its decision to remand this case to the
I mmi gration Judge.

As | discussed in nmy concurring and dissenting opinion in Mtter
of Noble, supra, our interpretation of the statutory phrases
“released after” in section 303(b)(2) of the Il RIRA and “when the
alien is released” in section 236(c) of the Act go hand in hand
referring, as did earlier statutory |anguage, to the detention of a
noncitizen by immgration authorities once he or she has conpl et ed
a period of inprisonment for a crimnal conviction. [|d. at 695-97
(Rosenberg, concurring and dissenting). Moreover, while | agree
with the dissenting opinion of Chairman Schm dt that the I mm gration
Judge’s decision to release the respondent was based on a proper
evaluation of the relevant bond factors and that “a remand is
pointless,” | find no reason in the “concerns expressed by the
majority,” to increase the amount of bond that nust be posted to
secure the respondent’s release beyond the mnimm of $1,500
required by the statute. Mtter of Adeniji, supra, at 32 (Schm dt,
di ssenting); see also section 236(a) of the Act.

(...continued)

detention facility pursuant to the Attorney GCeneral's civi
authority under the Immigration and Nationality Act to arrest and
detain aliens believed to be inadmssible or deportable as
“detention” or “custody.”
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| agree with Chairman Schnidt that it is time to decide the
respondent’s bond appeal —which has been pending for well over a
year—and to nove on. Nevertheless, for jurisprudential reasons, |
am conpel led to address portions of the mjority opinion, which I
find to accede so grudgingly to the joint position asserted by the
parties and to give no nore than a passing mention to the virtually
unani nous body of federal district court |lawrejecting our analysis
in Matter of Noble, supra. | also find the dissenting opinion of
Board Menber Grant, which appears to challenge the result reached by
the mpjority and seens to suggest that we should look to sone
abstract indicia of congressional intent apart from the plain
| anguage, or a reasonabl e agency interpretation, of the statute, to
war rant di scussion.

. DETENTI ON OF THE RESPONDENT UNDER SECTI ON 303(b) (2)
OF THE |1 RIRA AND SECTI ON 236(c) OF THE ACT

The Inmgration Judge’'s redetermination of the respondent’s
detention by the Service originally was subject to the Transition
Period Custody Rules enacted by Congress and activated by the
Attorney General under section 303(b)(3) of the Il RIRA.  Applying
this then-controlling statutory authority, the Immgration Judge
ordered the respondent released on his own recogni zance, because
“the Service adm tted that the respondent’s crimninal conviction was
not a ‘particularly serious crine,’” and because of the respondent’s
extensive fanmily ties to the United States (including his wife, who
was granted asylumby the Service, and his two United States citizen
chil dren). On March 11, 1998, the Board granted the Service's
nmotion for a stay of the Inmigration Judge’'s order resulting from
t he bond redetermni nation, pending our adjudication of the Service’'s
appeal fromthat order.

Wil e the Service’'s appeal was pendi ng, the applicabl e | aw changed.
The period during which the TPCR were allowed to substitute for the
detention provisions enacted as section 236(c) of the Act expired.
According to the specific |language of section 303(b)(2) of the
Il RIRA, Congress provided that section 236(c) of the Act “shal
apply to individuals released after [the expiration of the TPCR on
October 9, 1998].” Section 236(c) of the Act provides that the
Attorney General shall take into custody any alien who has comritted
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or been convicted of certain enunerated crines “when the alien is
rel eased, without regard to whether the alien is rel eased on parol e,
supervi sed rel ease, or probation, and wi thout regard to whet her the
alien may be arrested or inprisoned again for the sane offense.”

It is undisputed that the respondent was released from crim nal
i ncarceration well before October 9, 1998. Owing to the passage of
time, the TPCR have expired and our determ nation of the Service's
appeal of the Immigration Judge’ s bond order is governed by section
236(c) of the Act. The questions before us are whether the terns of
section 236(c) mandate that the respondent remain detained, and if
not, under what standard he may be rel eased from cust ody.

A.  Plain Language: “Rel eased After” and “Wen the Alien
I s Rel eased”

A statute’s |l egislative purpose i s expressed by its plain | anguage.
Chevron, US. A, Inc. v. Natural Resources Defense Council, lnc.,
467 U.S. 837, 842-43 (1984); INS v. Phinpathya, 464 U.S. 183, 189
(1984); United States v. Anerican Trucking Ass’'ns, 310 U. S. 534, 543

(1940) (ruling that “[t]here is, of course, no nore persuasive
evi dence of the purpose of a statute than the words by which the
| egi slature undertook to give expression to its wishes”). W too
recognize that “it is assunmed that the | egislative purpose is

expressed by the ordinary meaning of the words . . . [and that]
[t]he language of the statute nust ordinarily be regarded as
conclusive . . . .” Mtter of Noble, supra, at 677 (citing INS v.

Cardoza- Fonseca, 480 U. S. 421, 431 (1987)); see also Matter of MV
Si gneborg, 9 I & Dec. 6, 7-8 (Bl A 1960) (holding that “the | anguage
of the |aw cannot be enlarged beyond the ordinary meaning of its
terns”).

Notably, in Matter of Noble, supra, at 678, the Board rul ed that
“loJur reading [of the transition rule statute] conports with a
‘pl ai n meani ng’ statutory construction and is wholly consistent with
congressional intent.” See also id. at 694 (Rosenberg, concurring
and dissenting) (agreeing that the Ilanguage is plain, but
challenging the majority’s interpretation of the |anguage in the
TPCR and section 236(c) of the Act as not conporting with the plain
meani ng of the ternms in the statute). G ven that we unani nously
determ ned the | anguage of the TPCR to be plain in Noble, | cannot
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now agree with the npjority’s assertion that the “last sentence of
section 303(b)(2) . . . is [not] free fromuncertainty.” Matter of
Adeniji, supra, at 9.

First, the provisions that we are addressing here are, in effect,
effective date provisions. See, e.q., Rivera v. Denore, No.
C-99-3042 THE, 1999 W 521177, at *5 (N.D. Cal. July 13, 1999)
(citing Landgraf v. USI Film Products, 511 U. S. 244, 280 (1994));
Grant v. Zenski, 54 F. Supp.2d 437, 443 (E.D. Pa. 1999); Vel asquez
v. Reno, 37 F. Supp.2d 663, 670, 671 n.8 (D.N J. 1999); see also
Matter of Noble, supra, at 689-92, 694-95 (Rosenberg, concurring and
di ssenting); Matter of Valdez, 21 I1&N Dec. 703, 720 (BIA 1997)
(Rosenberg, dissenting) (noting that over 10 federal courts had
found, contrary to the thesis advanced by the mpjority, that
applying the anmended rules to an alien previously released from
i ncarceration not only offended constitutional considerations, but
resulted in an inperm ssibly retroactive application of the TPCR).
Section 303(b)(2) of the IIRIRA states that “[a]fter the end of such
1-year or 2-year periods [during which the TPCR are effective], the
provi sions of such section 236(c) shall apply to individuals
rel eased after such periods.” (Enphasi s added.) The operative
words, “released after such period,” clearly refer to the period
after the expiration of the TPCR The tenporal linmtations in the
statute attached to the use of the word “rel eased” nake clear that
the release contenplated by Congress to trigger mandatory custody
under section 236(c) of the Act is prospective; it may only occur
after October 8, 1998, the date on which the provisions of the TPCR
expire.

Second, while the majority concedes that “the natural sense of the
words” in section 303(b)(2) of the Il RIRA supports the construction
proposed by the parties, the majority inexplicably persists in
gquestioning the use of those words on the basis that “the term
‘released’ is not expressly tied to any other |anguage [that would
clarify whether Congress was referring to a release from crimna
custody or from Service custody].” Mtter of Adeniji, supra, at 9.
To the contrary, the context in which this | anguage appears supports
t he concl usion that the plain meani ng of the words refers to rel ease
from crimnal incarceration rather than release from Service
cust ody. See K Mart Corp. v. Cartier Inc., 486 U S. 281, 291
(1988); see also Rivera v. Denpbre, supra, at *5; Vel asquez v. Reno,
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supra, at 670; Pastor Camarena v. Snmith, 977 F. Supp. 1415, 1417
(WD. Wash. 1997). In particular, Congress’ use of the term
“rel eased” in section 236(c) further illumnates its use of the term
“rel eased” in section 303(b)(2) of the IIRIRA the provision at
i ssue here. See Matter of Noble, supra, at 695-97 (Rosenberg

concurring and dissenting).

The specific terns of section 236(c) of the Act expressly go on to
broadly construe “when the alien is rel eased” to enconpass rel eases
on “parol e, supervised rel ease, or probation, and without regard to

arrest or inprison[nent] again for the sanme offense.” Section
236(c) (1) of the Act. These types of “rel ease” involve restrictions
that exclusively relate to individuals in the crimnal justice

system who have conpleted a period normally followi ng actua
crimnal incarceration. See Cuono v. Barr, 7 F.3d 17, 18 (2d Cir
1993) (finding that although “the term ‘release’ is not defined

except as to include ‘parole,’ ‘supervised release,’ and
‘probation,” . . . [t]lhe term ‘supervised release’ . . . replaced
the ‘special parole’ which was ‘“a period of supervision served upon
conpletion of a prison term” (Gozlon-Peretz v. United States, 498

U S 395, 399 (1991) (quoting Bifulco v. United States, 447 U S
381, 388 (1980))” (citations omtted)). What Congress is indicating
by using this limting |language is that a noncitizen is subject to
detention by the Service once his period of incarceration ends and
he is released from actual inprisonnent, notw thstanding that he
still may be satisfying the terms of a sentence inposed by a
crimnal court.

By contrast, nothing in the Act authorizes such parol e, supervised
rel ease, probation, or subsequent arrest or inprisonnment as a civi
penalty related to charges of renovability. Thus, the clause in
section 236(c) of the Act referring to an alien who is “rel eased”
clarifies that Congress intended the term “released” to refer to
release fromcrimnal incarceration. It follows that in enacting
the TPCR section in the Il RIRA, Congress intended that noncitizens
rel eased from crimnal incarceration while the TPCR were in force
woul d be taken into custody by the Service and detai ned subject to
the terms of the TPCR, and that those who were released from
crimnal incarceration after the TPCR expired would be subject to
bei ng taken into custody by the Service according to the mandatory
detention provisions set forth in section 236(c) of the Act.
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I find mnd boggling the magjority’s unwillingness to accept the
statutory references to an alien who is taken into custody by the
Attorney General “whenreleased [fromcrimnal incarceration]” under
section 236(c) of the Act, and an alien who is “released [from
crimnal incarceration custody] after” the end of the TPCR peri od,
to whomsecti on 236(c) then woul d becone applicable, as referring to
the sanme type of “release.” See Matter of Adeniji, supra, at 8
(enphasi s added); Matter of Noble, supra, at 679-80. W have every
reason to presune that Congress intended the sanme term “rel eased,”
to be understood simlarly in each provision, as “[i]t is axiomatic
that ‘identical words used in different parts of the sanme act are
intended to have the sane neaning.’'” Sale v. Haitian Centers
Council, Inc., 509 U S 155, 203 n.12 (1993) (quoting Atlantic
Cleaners & Dyers, Inc. v. United States, 286 U. S. 427, 433 (1932)).

In his dissenting opinion, Board Menmber G ant charges that the
majority makes the one choice that he believes to be manifestly
contrary to the clear intent of Congress, to require detention of
crimnal aliens such as the respondent. Board Menber G ant contends
that even the nmpjority views its decision as mlitating “agai nst the
clear design of the statute: to constrain or even elininate the
capacity of aliens who have comritted crines to remain at liberty.”
Matter of Adeniji, supra, at 34 (Gant, dissenting). He finds this
position i nexplicable because he concludes that “[h]lere, thereis no
reasonabl e ground to disagree that, fromthe enactnment of the AEDPA
forward, Congress intended that mandatory detention of crininal
aliens be a new and fundanental directive in inmmgration policy.”
Id. at 35.

However, we are neither legislators nor nind readers, but

adj udi cat ors. The Board has enphasized that in the absence of
“clearly expressed legislative intention, . . . inferences . . . are
insufficient to override the literal | anguage of the statute . .
[We are not at liberty torewite the literal |anguage . . . [and]

any changes to the express |anguage nust be left to Congress.”
Matter of Noble, supra, at 685-86. Nowhere in Board Menmber Grant’s
di ssent does he attenpt to account for the plain |anguage that
Congress used in the statute, or to rationalize his concerns as
being consistent either with applicable principles of statutory
construction or with the considerable federal court authority,
di scussed below, to the contrary.
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Wth all due respect, Board Menmber Grant has it backwards: we
di scern congressional intent from the explicit |anguage Congress
uses in the statute. W do not inmbue the statutory |anguage with
what ever neaning we feel certain that Congress i ntended. In
di scerning the intent of Congress, “[o]ur conpass is not to read a
statute to reach what we percei ve—er even what we t hi nk a reasonabl e
person shoul d perceive—+s a ‘sensible result.”” Bifulco v. United
States, 447 U. S. 381, 401, 402 (1980) (Burger, C.J., concurring)
(“The tenptation to exceed our limted judicial role . . . takes us
on a slippery slope. Qur duty . . . [is to] apply the I aw and hope
that justice is done.” (citing The Spirit of Liberty: Papers and
addresses of Learned Hand 306-07 (Dilliard ed. 1960))).

Finally, enploying a literal interpretation of section 303(b)(2)
of the IIRIRA in concluding that section 236(a) controls the bond
redeterm nations of aliens who are not subject to section 236(c) of
the Act does not yield absurd or anonal ous results. See Chapman v.
United States, 500 U S. 453, 463 (1991) (ruling that “[a]
strai ghtforward readi ng of [the federal statute] does not produce a
result “so “absurd or glaringly unjust,”” United States v. Rodgers,
466 U.S. 475, 484 (1984)”" (citation omtted)); see also Matter of
Fuent es- Canpos, 21 1&N Dec. 905 (BIA 1997). As di scussed bel ow,
custody determ nations made under such a standard nay include
consi deration of dangerousness. Furthernore, as the Suprenme Court
concluded in Bifulco v. United States, supra, at 400-01

If our construction . . . clashes with present |egislative
expectations, there is a sinple remedy—the insertion of a
brief appropriate phrase, by anmendnent, into the present
| anguage . . . . But it is for Congress, and not this
Court, to enact the words that will produce the result the
Government seeks in this case

B. Federal Court Review of the Statute

Virtually every federal court that has addressed the issue has
ruled that section 236(c) of the Act applies only to aliens
“rel eased” fromcrimnal incarceration on Cctober 9, 1998, and has
found the statutory |anguage to be plain, not “uncertain.” Cf.
Matter of Adeniji, supra, at 12. Simlarly, each of these federa
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courts has understood the “release” in question to be release from
crimnal incarceration.

In soruling, each of these federal courts has consi dered the issue
of whether section 236(c) of the Act applies to persons rel eased
fromcrimnal incarceration prior to October 9, 1998, and has struck
down the interpretation of the term “released” suggested by our
decision in Matter of Noble, supra, and adopted by the Service under
the current regulations. See, e.g., Mranda-Arteaga v. Reno, No
CV-99-0949 (M D. Pa. July 1, 1999); Vel asquez v. Reno, supra; Abdel -
Fattah v. Reno, No. 99-CV-0947 (M D. Pa. June 28, 1999); Gant v.
Zemski, supra; Agquilar v. Lewis, 50 F. Supp.2d 539 (E.D. Va. 1999);
Al varado- Ochoa v. Reno, No. 99-0470-1EG (AJB) (S.D. Cal. May 28
1999); Baltazar v. Fasano, No. 99-CVv-380 BTM (S.D. Cal. Mar. 25,
1999); Reyes-Rodriquez v. Fasano, No. 99-CV-0023 (S.D. Cal. Feb. 26,
1999); Alves-Curras v. Fasano, No. 98-CV-2295 (S.D. Cal. Feb. 22,
1999); Alwaday v. Beebe, 43 F. Supp.2d 1130 (D. Ore. 1999).

These cases all hold that the plain |anguage “rel eased” in both
section 236(c) of the Act and section 303(b)(2) of the Il R RA nmakes
clear that only aliens who are rel eased fromcrimnal incarceration
on or after October 9, 1998, are subject to nandatory detention.
Specifically, “IlRIRA 8 303(b)(2) clearly sets forth the express
cormand of Congress that the permanent mandatory detention
provisions are to be applied to aliens who were rel eased after the
transitional rules expired.” Vel asquez v. Reno, supra, at 671
(enphasi s added). As the district court inMranda-Arteaga v. Reno,
supra, the district wherein the respondent’s case arises, stated
succinctly,

Section 236(c) states that “[t]he Attorney General shal

take into custody any alien who . . . is deportable by
reason of having committed [a deportable offense] . . .
when the alien is released . . .” 8 U S C. § 1226(c).

Congress further provided that section 236(c) “shall apply
to individuals released after [the expiration of the
transitional rules].” Illegal Inmgration Reform and
| mmi gr ant Responsibility Act of 1996 (“I' RIRA")
§ 303(b)(2); Velasquez v. Reno, 37 F. Supp.2d. at 671-73;
Al waday v. Beebe, 1999 W. 184028 (D. Or., Jan. 29, 1999).
I1RIRA 8§ 303(b)(2) clearly sets forth the express conmmand
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of Congress that the permanent nmandatory detention
provisions are to be applied to aliens who were rel eased
after the transitional rules expired. Vel asquez, 37 F.
Supp. 2d. 671 (enphasis in original). The nmandatory
detention rule of 8 236(c) thus does not apply to aliens
rel eased before the expiration of the Transition Period
Custody Rul es on Cctober 9, 1998. Two district courts in
this Circuit have reached the same conclusion on factual
circunstances very simlar to the recent action.

Vel asquez, supra; Gant, supra. I find their reasoning
conpelling and for the sake of expedition, adopt their
anal ysi s.

ld. at 6.

These courts have universally rejected the majority’ s readi ng of
the statutory | anguage of the TPCR, which was set forth in Matter of
Nobl e, supra, as a “deviation from the plain |anguage of section
303(b)(3)(A).” See Rivera v. Denore, supra, at *5 (remarking on the
Board’ s dism ssal of the phrase “when the alien is released” as
havi ng no purpose other than serving as a nodifier to alert the
Attorney Ceneral when to take an alien into custody as “[t]his
curious interpretation”). In addition, at |east one court has
rejected as “unconvincing” the Board's original interpretation of
the term“rel eased,” which was based on its “di sbelief that Congress
meant to narrow the class of crimnal aliens subject to mandatory
detention.” 1d.

C. Constitutional Considerations

Notably, no <court that has addressed the propriety of a
petitioner’s detention on the nerits under these rules as they were
previously interpreted has upheld a deterni nati on that the mandatory
detention of the petitioner without access to a hearing before an
i npartial adjudicator is warranted. In part, this is due to the
fact that the significant liberty interests inplicated in the
context of the current detention provisions mlitate in favor of the
nost restrictive interpretation of the statute that is perm ssible.
See generally United States v. Himer, 797 F.2d 156, 158 (3d Cir
1986) (interpreting |anguage narrowly where 1984 Bail Reform Act
mar ked a “radi cal departure” fromfornmer federal bail policy).

29



I nterimDecision #3417

The encroachnment on the liberty interests of an alien deened to be
subject to nmandatory detention raises questions of constitutiona
magni t ude concerni ng the reach of the TPCR and section 236(c) of the
Act. See Cabreja-Rojas v. Reno, 999 F. Supp. 493, 496 (S.D.N.Y.
1998); St. John v. MElroy, 917 F. Supp. 243, 250 (S.D.N Y. 1996)
(finding the interest in freedom from confinenent to be “of the
hi ghest constitutional inport”). As | noted in ny dissenting
opinion in Matter of Valdez, supra, at 718 (Rosenberg, dissenting),
the canons of statutory construction nilitate in favor of a
restrictive interpretation of a statutory provision “if a broader
meani ng woul d generate constitutional doubts.” See also United
States v. Wtkovich, 353 U S. 194, 199 (1957); Lyng v. Northwest
Indian Cenetery Protective Ass'n, 485 U.S. 439, 445-46 (1988).

Wil e the Board may not decide the constitutionality of a statute,
we do have the duty to render our decisions in a manner that will
avoi d constitutional questions. Matter of Cenatice, 16 | & Dec. 162
(BIA1977). Certainly, it is beyond dispute that constructions that
cast doubt on a statute's constitutionality should be avoided.
Public Citizen v. Department of Justice, 491 U S. 440, 465-66
(1989); cf. Mtter of Joseph, Interim Decision 3387 (BIA 1999)
(contending that the Justice Departnent’s regulations took into
account a detained alien’'s “constitutional and liberty interests”).
Taken together, the statutory issues and the constitutiona
qgquestions that follow cl ose behind warrant rejecting the objections
voi ced by Board Menmber Grant and adhering to the result reached by
the majority.

The overwhelning majority of district courts that have consi dered
mandat ory i nm gration detention statutes, prior to this nost recent
enact ment, have found themunconstitutional. See, e.q., Kellman v.
District Director, United States INS, supra; Paxton v. United States
INS, 745 F. Supp. 1261 (E.D. Mch. 1990), aff'd on other grounds,
954 F.2d 1253 (6th Cir. 1992); Agunobi v. Thornburgh, 745 F. Supp

533 (N.D. Ill. 1990); Leader v. Blackman, 744 F. Supp 500 (S.D.N.Y.
1990). In particular, such statutes were found to violate the
constitutional guarantees of substantive and procedural due process,
and the prohibition against excessive bail. See, e.qg., St. John v.

MEl roy, supra (finding nandatory detention of |awful pernmanent
residents under fornmer section 236(e) of the Act unconstitutional).
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The principles upheld in these cases apply with equal force to the
i ssue now before us.

I'l. FACTORS WARRANTI NG CHANGE | N CONDI TI ONS OF DETENTI ON
AND RELEASE ON | MM GRATI ON BOND

Custody redetermnation for aliens released from crimna

i ncarceration prior to the expiration date of the TPCR (after which
time section 236(c) of the Act governs), still are subject to
di scretionary standards. Looking to section 303(b)(3)(B) of the
IlRIRA, a criminal alien who was eligible for rel ease under the TPCR
had to denponstrate that he woul d not pose a danger to the safety of
others if released and that he would be likely to appear in court.
Furthernore, he either had to have been lawfully admtted to the
United States or, if not, his country of renoval had to be unwilling
to accept him Therefore, nonviolent crimnal aliens could obtain
a bond, whereas dangerous crimnals could be held in detention.

As | read the majority opinion, the Board nowrequires a respondent
who has been convicted of a crimnal offense or other prohibited
activity contrary to national security interests, but who is not
subj ect to mandatory detention, to establish that he or she does not
pose a danger to persons or property and is not |likely to abscond.
These factors are those that controll ed under section
303(b)(3)(B)(i) of the |IIRIRA Simlarly, former section
242(a)(2)(B) of the Act, 8 U.S.C. § 1252(a)(2)(B) (1994), provided
that the Attorney General nmay not release an alien convicted of an
aggravated felony unless the alien denonstrates that he or she has
been lawfully admitted to the United States, does not present a
threat to the community, and is likely to appear for any schedul ed
hearing. See Matter of Ellis, 20 | &N Dec. 641, 643 (BIA 1993).

Thus, | find a fairly clear declaration by the ngjority that the
standard to be i nposed is the one articul ated under the TPCR and our
precedents interpreting the imedi ately preceding versions of the
detention statute authorizing inmmgration detention in which the
respondent bears the burden of proof. Matter of Ellis, supra. That
said, however, | do not find it necessary to conclude that 8 C F. R
8§ 236.1(c)(8) (1999) controls our adjudication of the terms of the
respondent’s bond under section 236(a) of the Act. Cf. Mtter of
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Drysdale, 20 1&N Dec. 815 (BIA 1994). Nor do | agree that
section 236(a) of the Act or 8 C.F.R 8§ 236.1(c)(8) creates a
presunpti on of dangerousness.

Moreover, | cannot agree with the spectre raised by Board Menber
Grant that “that class of aliens ‘released’ during the Transition
Peri od defined in section 303(b)(2) of the Il RIRA (and, perhaps, for
that cl ass rel eased before the Transition Period, the class at issue

in Noble), . . . can have their custody status determ ned under the
nost ninimal standard now existing in the statute.” Matter of
Adeniji, supra, at 34 (G ant, dissenting). There is nothing in the

majority opinion that relieves a convicted alien who has been
rel eased from criminal incarceration before the effective date of
section 236(c) (occurring upon the expiration of the TPCR) from
denonstrating that he or she is not a danger to persons or property
and will not abscond.

Specifically, as | docunmented in Matter of Noble, supra, we have
been perfectly capabl e of ordering criminal aliens who pose a threat
to our communities to be held in or returned to Service detention,
or to be released only under a significant bond. For exanple, in
Matter of Shaw, 15 | &N Dec. 794 (BI A 1976), deci ded 20 years ago, we
cited the conplete lack of information regarding comunity ties,
coupl ed with an undocunented entry and pending crim nal possession
of firearns charges, as warranting dism ssal of an appeal of a
$10, 000 bond. In Matter of Andrade, supra, decided in 1987, we
recogni zed that despite a record of |ong residence and fanily ties
for much of the 12-year period prior to his arrest by the Service,
the respondent had been involved in crimnal activity involving
attenpted robbery and other theft of property, and we inposed a
$10, 000 bond. More recently, in Matter of Kalifah, 21 | &N Dec. 107
(BI'A 1995), where no conviction or incarceration of any sort was
i nvol ved, we readily invoked the flight risk factor under section
242(a)(1) of the Act to agree with the Immgration Judge in
concluding that an alien, who was charged with a serious crine
i nvolving terrorism abroad, was best held without any bond at all.

| al so disagree with the position taken by the magjority that we may
not consider portions of the record nmade before the Immigration
Judge in a hearing on the nmerits that already has been resolved in
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t he respondent’s favor, for purposes of resol ving bond i ssues in the
case of an alien whomthe Service continues to hold in detention.

The |anguage of the regulation, which instructs that bond
redeterm nati on hearings shall be held separate and apart fromthe
renmoval hearing, makes it plain that evidence considered by an
I mmigration Judge during a renmoval hearing may be considered in
redet erm ni ng bond, notwi thstanding the rul e that evi dence presented
at a bond hearing cannot be used to establish renpovability. The
regulation at 8 CF. R § 3.19(d) provides as foll ows:

Consi deration by the I nm gration Judge of an application or
request of a respondent regarding custody or bond under
this section shall be separate and apart from and shal
form no part of, any deportation or renoval hearing or
proceedi ng. The determ nation of the Immigration Judge as
to custody status or bond may be based upon any i nfornmation
that is available to the Immgration Judge or that is
presented to himor her by the alien or the Service.

It is clear fromthis | anguage that evi dence presented in a renoval
heari ng may be consi dered for purposes of bond redeterm nation. The
under |l yi ng purpose of the regulationis not tolimt the information
an Inmgration Judge nay consider in redeterm ning bond, but to
ensure that evidence presented in the far nore i nformal bond hearing
does not taint the wultimte adjudication of the charges of
removability, in which the Service often carries the burden of
proof. Matter of Chirinos, 16 | & Dec. 276 (Bl A 1977) (hol di ng that
absent a showing of prejudice to the alien, a bond decision
resulting froma joint bond redeterm nati on and deportati on hearing
will not be reversed).

Certainly, what transpires and i s deci ded during a renoval hearing
may have a mmjor inpact on the alien's eligibility for bond. See,
e.qg., Matter of Joseph, Interim Decision 3398 (BIA 1999); Mtter of
Joseph, Interim Decision 3387. 1In the instant case, consideration
of the Immigration Judge' s determ nation in the renoval hearing is
to the respondent’s advantage, and there would be no prejudice to
the respondent if the Board were to review the renoval and bond
records simultaneously in the course of considering the instant
appeal. Although the Board ordinarily does not consider evidence
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offered on appeal, see Mtter of Soriano, 19 I&N Dec. 764 (BIA
1988); Matter of Obaigbena, 19 |&N Dec. 533 (BIA 1988), the Board
has i ssued its decisions after taking adm nistrative notice of facts
upon appeal. Matter of HHM, 20 | &N Dec. 683 (BI A 1993) (affirmng
the Board' s authority to take administrative notice).

Furt hernore, based on the record now before us, we know that after
a hearing on the respondent’s application for withholding of
renoval, the Immigration Judge granted that application and
thereafter redeterm ned that the respondent should be rel eased on
his own recogni zance. Even if we do not look to the record of the
nmerits hearing or consider the I mrgrati on Judge’s deci sion granting
t he respondent withhol ding of removal, as the respondent requests,
the undi sputed fact that the Imm gration Judge granted wi thhol di ng
establishes that the Immigration Judge did not find the respondent
to be convicted of a “particularly serious crine.”

Consequently, | would grant relief on the same basis that the
I mmigration Judge ordered the respondent’s release on his own
recogni zance. Unlike Chairman Schmidt, | see no basis in the

majority opinion that warrants altering the bond order originally
entered by the I mm gration Judge and no reason to alter the decision
of the I mm gration Judge other than to render an order in conformty
with the statute as it currently exists. Therefore, | favor an
order finding the respondent eligible for release and setting his
bond at the mininmumrequired by statute.

DI SSENTI NG OPI Nl ON: Paul W Schmidt, Chairman; in which Fred W
Vacca, Gustavo D. Villageliu, and John Guendel sherger, Board
Menbers, joined

| respectfully dissent. W shoul d decide this case and rel ease the
respondent on bond.

| agree with the mpjority that the respondent is not subject to

mandat ory detention. I also agree that, to be released, the
respondent must show that he will appear when required to do so and
wi |l not present a danger to persons or property.
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Appl yi ng that standard to the respondent’s situation, | agree with
the Immigration Judge that the respondent should be released.
Unlike the Inmgration Judge, however, | would inpose a bond of
$3, 000.

| disagree with the majority’s decisionto remand for four reasons.
First, the Inmmgration Judge applied the proper legal standard. 1In
concluding that release was warranted, he properly evaluated the
follow ng relevant factors.

He poi nted out that the respondent had been granted wi t hhol di ng of
renmoval , thus giving hima reasonabl e expectati on of success on the
merits and reducing the incentive to abscond. He noted the absence
of any suggestion in the record that the respondent is, or ever has
been, a physical danger to persons. He also noted that the
particul ar aggravated felony of which the respondent was convi ct ed,
bank fraud, does not qualify as a “particularly serious crinme” for
wi t hhol di ng of renoval purposes. That determ nation necessarily
i ncl udes a bal ancing of various factors relating to the |evel of
danger to society, including the danger to property. See, e.q.,
Matter of S-S-, InterimDecision 3374 (BI A 1999). He further noted
that the Immgration and Naturalization Service, the party wth
every incentive to do so, had not asserted that the respondent’s
crime was “particularly serious.”

Second, the uncontested information available to us on appeal
supports the Immgration Judge's decision to release. The
respondent is married to an individual who has herself been granted
asylum in the United States, and he is the father of two United
States citizen children. These significant ties to the United
States give the respondent additional reasons to conply with the
terms of release and to refrain fromfraudul ent or crimnal conduct
while his imm gration case is pending.

Third, at this point, the duration of the respondent’s rel ease on
our order will be so brief that fraudulent harm to property is
hi ghly unli kely before his case is resolved. W have the nerits of
the respondent’s withholding of renoval case before us. Assuni ng
that we act pronptly, one of two things will occur shortly. If we
di smiss the Service's appeal, the respondent will be granted the
relief of withholding of renmoval and his ultimte, |ong-termrel ease

35



I nterimDecision #3417

fromcustody is highly likely. |If we sustain the Service' s appeal
the respondent’s circunstances will thereby change and his custody
status could be reexam ned by the appropriate authorities at that
time.

Fourth, and finally, a remand is pointless. The Inm gration Judge
has already ordered the respondent rel eased under the standard we
are adopting and, as recently as July 26, 1999, he declined to alter
that decision. W can reasonably anticipate that the same result
will occur on remand. Assunming that the Imrgration Judge once
again orders release, the Service undoubtedly will appeal and the
case will be returned to us. W should resolve it now, rather than
later.

This remand is wong. This appeal has been pendi ng before us for

nore than a year, and it should be decided now. | would affirmthe
I mmi gration Judge’s decision to rel ease the respondent. However, in
light of sone of the concerns expressed by the mpjority, | would

i npose a bond in the anmpunt of $3, 000.

Therefore, | respectfully dissent fromthe decision to remand this
case.

DI SSENTI NG OPI NI ON: Edward R. Grant, Board Menber, in which Anthony
C. Mobscato, Board Menber, joined

| respectfully dissent.

The majority opinion capably presents the options that face this
Board in determ ning what standard ought to be applied in deciding
whet her the respondent shall be subject to custody by the
I mmigration and Naturalization Service or released on bond. These
options are to apply:

(1) the permanent detention provisions of section 236(c) of
the Inmigration and Nationality Act, 8 US.C. § 1226(c)
(Supp. Il 1996), as enacted by section 303(a) of the
Illegal I mrigration Reformand | nm grant Responsibility Act
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of 1996, Division Cof Pub. L. No. 104-208, 110 Stat. 3009-
546, 3009-585 (“II RIRA");

(2) the Transition Period Custody Rules, as enacted by
section 303(b)(3) of the IIRIRA 110 Stat. at 3009-586; or

(3) the general “arrest, detention, and rel ease” provisions
of section 236(a) of the Act, also enacted by section
303(a) of the I RIRA

The majority has selected the third option, which allows the rel ease
on bond of an alien pending deportation proceedings, but with no
specific mandate to detain if the alienis acrimnal. In so doing,
the majority nakes the one choice that is manifestly contrary to the
clear intent of Congress, expressed in the mgjor inmmgration
| egislation of 1996, to require detention of crimnal aliens such as
t he respondent.

Prior to 1996, subparagraph (A) of former section 242(a)(2) of the
Act, 8 U.S.C. 8§ 1252(a)(2) (1994), mandated the detention only of an
alien convicted of an aggravated felony, and subparagraph (B)
prohi bited rel ease of such an alien unless the alien denonstrated
that he or she was not a threat to the conmunity and was likely to
appear at future hearings.

The Antiterrorismand Effective Death Penalty Act of 1996, Pub. L.
No. 104-132, 110 Stat. 1214 (“AEDPA’), significantly expanded the
scope of the requirenent to detain crimnal aliens, while at the
sane time limting the ability of this |larger category of crimna
aliens to be rel eased. First, section 440(c) of the AEDPA, 110
Stat. at 1277, anended section 242(a)(2) of the Act to mandate
detention of aliens convicted under a wi de range of offenses listed
as grounds for deportation under forner section 241(a)(2) of the
Act, 8 U S.C. § 1251(a)(2) (1994). Second, section 435 of the
AEDPA, 110 Stat. at 1274-75, expanded the deportation grounds under
section 241(a)(2)(A)(i)(1l) of the Act (crinmes involving noral
turpitude), and section 440(e) of the AEDPA, 110 Stat. at 1277,
expanded t he definition of aggravated fel ony, both having the effect
of increasing the nunmbers of crinminal aliens subject to mandatory
detention. Finally, Congress repeal ed subparagraph (B) of section
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242(a)(2) of the Act, thus ternminating the ability of aliens under
the detention nandate to obtain rel ease.

Congress did not significantly retreat fromthis position in the
ITRIRA. In fact, by extending the definitional and tenporal scope
of the term“aggravated felony,” Congress further expanded t he ranks
of crimnal aliens who would be subject to nandatory detention.
Congress did, however, tenporarily aneliorate the “no-release”
policy of the AEDPA by enacting the Transition Period Custody Rul es
(“TPCR’). As the Board recognized in Matter of Noble, 21 | &N Dec.
672, 675 (BIA 1997), Congress included the TPCR in the IIRIRA to
allow tinme for this new detention mandate to be fully inplenmented.
The inmpact of our ruling today is the opposite: for that class of
aliens “released” during the Transition Period defined in section
303(b)(2) of the IIRIRA (and, perhaps, for that class released
before the Transition Period, the class at issue in Noble), the end
of the Transition Period neans that they can have their custody
status determ ned under the nost nininmal standard now existing in
the statute—even if, as the npjority concedes, they woul d have been
ineligible for rel ease under the TPCR  Rather than | eading to ful
i mpl ement ation of the detention nandate, the Board s interpretation
allows crinmnal aliens released during the Transition Period to
revert back, after its expiration, to a nore favorabl e position, and
to avoid any schenme of mandatory detention, even the nodified one in
pl ace under the TPCR

At the core of the mpjority’s evident conundrumin resolving the
standard under which bond and custody matters will be decided for
those rel eased during the TPCR are two provisions, one present in
the I RIRA as enacted and the other one absent fromit. The first
is the last sentence of section 303(b)(2) of the IIRIRA which
states that the nmandatory detention schene set forth at section
236(c) of the Act will apply only to those rel eased after the end of
the TPCR. The second, and absent, provision is a “savings” clause
for the TPCR In considering these factors, the majority reasons
t hat, because Congress included no savings cl ause for the TPCR (t hus
causing its conplete termnation on Cctober 8, 1999), and because
those released during the TPCR cannot be subject to nandatory
detention owing to the | ast sentence of section 303(b)(2), the only
standard available for consideration of bond/custody nmtters
relating to crimnal aliens released during the TPCR is section
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236(a), the general provision of the Act governing such matters for
all aliens in proceedings, crimnal and noncrim nal alike.

Thus, the majority concludes that the presence of the | ast sentence
of section 303(b)(2), coupled with the absence of a saving cl ause,
conpels a result that even it adnmits mlitates against the clear
design of the statute: to constrain or even elinnate the capacity

of aliens who have conmitted crimes to remain at |iberty. It is
true that the TPCR contain no explicit savings clause. Congress did
not include one, in all likelihood, because it expected that upon

the term nation of the TPCR, the mandatory detention schenme of
section 236(c) would conme into effect. The |ast sentence of section
303(b)(2), which appears to preclude the application of the
mandatory detention schene to those released during the TPCR, is
sufficient to serve as an inplicit savings clause for those who had
al ready been subject to the TPCR It states that only those
rel eased after such periods would be subject to detention under
section 236(c). The words “such periods” refer to the 1- or 2-year
TPCR periods provided in the statute. The clear inference to be
drawn from that sentence is that those released during the TPCR
woul d remain subject to the terms of the rules during the pendency
of their proceedings.

Had Congress intended this group to be adjudicated under section
236(a), it would presumably have said so, given the profound shift
froma policy of mandatory detention that this woul d have entail ed.
In the absence of such clear direction, our only reasonabl e choice
is to infer from both the overall purpose of the statute and the
words of section 303(b)(2) that Congress intended this class of
aliens to have their bond and custody status determ ned under the
TPCR, and not under the standard bond/ cust ody provision avail able to
noncrim nal aliens in proceedings.

Qur ruling today could have far-reaching inpact. Potentially,
t housands of crimnal aliens who were rel eased fromfederal or state
custody before or during the Transition Period could see their
prospects for release from Servi ce custody i nprove. As can be seen
in the split decision issued here, it is uncertain to what extent
the application of 8 CF.R 8 236.1(c)(8) (1999) will result in
rel ease of such aliens. However, it is likely that one of the key
pur poses of Congress in nmandati ng detention—that crimnal aliens do

39



I nterimDecision #3417

not abscond and actually are renmoved fromthe United States if they
are found deportable—will be undermn ned. As Congress noted in
enacting the AEDPA and the | I RIRA, the standard of “low flight risk”
i ncorporated in inmgration bond deterninations has proved to be a
weak assurance that aliens will actually showup for their hearings.

Qur responsibility to interpret anbi guous statutory terns does not
arise in a vacuum The plenary authority to regulate inmnigration
vested in the Congress by the Constitution has been del egated for
purposes of inplenentation to the Attorney General, who has in turn
del egated the adjudicatory portion of that authority to us and to
the I nmgration Judges. Thus, our responsibility to give precise
meaning to legislative ternms must always be at the service of
i mpl ementing the will and intent of Congress. Here, there is no
reasonabl e ground to disagree that, fromthe enactment of the AEDPA
forward, Congress intended that mandatory detention of crimna
aliens be a new and fundanmental directive in inmgration policy.
The mpjority appears to acknow edge that clear intent, yet, for
reasons that | find inexplicable, refuses to inplenent it.

| fear that this exercise of statutory deconstruction will ill-
serve the Board and frustrate the very purposes for which the
parti es have advanced it. The mandatory detention provisions of the
AEDPA and the Il RIRA are controversial and have inposed burdens on
criminal aliens and their fanilies, as well as on the resources of
the Service. W nust assunme, however, that these are burdens that
Congress felt ought to be inposed because of the risks inherent in
previ ous, nore generous policies of release. It is for Congress,
not the Service, and not the Board, to alleviate those burdens. The
risk of today’'s decision is that Congress’'s first priority in
revisiting the issue of crimnal alien detention may be to address
the “gap” that we have needl essly created in our decision today.
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