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The Inmmigration and Naturalization Service met its burden of
establishing a mnor respondent’s deportability for entry w thout
i nspection by clear, unequivocal, and convincing evidence, where
(1) a Record of Deportable Alien (Form [-213) was submitted,
docunenting the respondent’s identity and alienage; (2) the
respondent, who failed w thout good cause to appear at his
deportation hearing, nmade no challenge to the adm ssibility of the
Form 1-213; and (3) there were no grounds for a finding that the
adm ssion of the FormI-213 would be fundanental ly unfair.

Pro se

Lisa Luis, Assistant District Counsel, for the Inmgration and
Nat ural i zati on Service

Before: Board En Banc: DUNNE, Vice Chairman; VACCA, HElLVAN,
HOLMES, HURW TZ, FILPPU, COLE, MATHON, JONES, GRANT,
SCl ALABBA, and MOSCATO, Board Members. Dissenting Qpinion:
ROSENBERG, Board Menber, joined by SCHM DT, Chairman;
VI LLAGELI U and GUENDELSBERGER, Board Menbers.

HURW TZ, Board Menber:

In a decision dated April 1, 1996, the Imm grati on Judge issued an
order termnating the deportation proceedings in this case. The
| mmi gration Judge found that the respondent’s deportability had not
been est abl i shed by cl ear, unequi vocal , and convi nci ng
evi dence. See Wodby v. INS, 385 U S. 276 (1966). The Inmgration
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and Naturalization Service tinmely appeal ed t he decision. The appea
wi || be sustained and the record will be remanded to the I mm gration
Judge.

The respondent was not present at the hearing bel ow, although he
had been properly notified of the date and time of the hearing. The
respondent apparently entered the country wthout inspection. He
was apprehended by the Inmigration and Naturalization Service near
Brownsville, Texas. He was personally served with an Order to Show
Cause and Notice of Hearing (Forml-221) on Novenber 14, 1995. He
was 15 years old at the tine.

The Immgration Judge found, as an initial matter, that the
respondent had been properly notified of the time and the place of
t he deportation hearing. W agree with his finding that the O der
to Show Cause in this case was properly served on the respondent,
and that the respondent’s absence provided a basis for holding his
deportation hearing in absentia. See section 242B of the
Immigration and Nationality Act, 8 U S.C. § 1252b (1994).

The remaining question is whether the Service nmet its burden of
proving the respondent’s deportability for entry w thout inspection
by cl ear, unequivocal, and convincing evidence, as required. W
find that the Service nmet this burden and therefore that the
I mmi gration Judge shoul d have sustai ned the deportation charge.

To establish the respondent’s deportability, the Service produced
a copy of a Record of Deportable Alien (Forml-213) which was dated
November 14, 1995. The Form-213 stated that the respondent was a
native and citizen of El Sal vador who | ast entered the United States
wi t hout inspection on Novenber 11, 1995. It al so contai ned persona
i nformati on regardi ng the respondent’s sex, hair, eyes, conpl exion
hei ght, weight, marital status, and occupation, which is a | aborer
It also contained specific information regarding the names and
nationality of the respondent’s parents and the town in El Sal vador
where he resided before illegally entering the United States. The
Form [-213 was signed by the Service agent who conpleted the
docunent . The narrative portion of the Form |I-213 contains a
not ati on regardi ng funds but does not give any further information
The above-referenced information on the FormI1-213 is detail ed, and
there is nothing to indicate that it came fromanyone ot her than the
respondent .

The test for the admssibility of evidence in deportation
proceedi ngs i s whet her the evidence is probative and whether its use
is fundanentally fair so as not to deprive the alien of due process.
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See Bustos-Torres v. INS, 898 F.2d 1053, 1055 (5th Cr. 1990). It
has been held that, absent any evidence that a Form1-213 contains
information that is incorrect or was obtai ned by coerci on or duress,
that docunent is inherently trustworthy and adm ssible as evi dence
to prove alienage or deportability. See Matter of Barcenas, 19 | &N
Dec. 609 (Bl A 1988).

Under the above test, we find that the Form1-213 is admi ssible as
a reliable docunent in this case. See Bustos-Torres v. INS, supra,
at 1058 (holding that a Form 1-213 can suffice to establish
deportability). Because the respondent failed to appear for his
deportation hearing, he waived his opportunity to claimthat the
Form 1-213 contains information which was incorrect or obtained by
coercion or duress. Further, there is nothing facially deficient
about this Form1-213 that would render it inadmssible.?

The I mm gration Judge took issue with the fact that the FormI-213
did not specify that the respondent was advised that his statenents
could be used against him in later proceedings. However, the
record establishes that the respondent was properly served with his
Order to Show Cause and read a specific set of instructions for
m nors being placed in proceedi ngs. Wil e the Order to Show Cause
was nost likely created after the Form1-213, the conpliance with
proper procedure serves as evidence that the Service acted in
conpliance with the rules. In light of these factors and the fact
that the respondent presented no evidence that he was not fully
advi sed of his rights, or that he was in any way prejudiced, we find
no basis for discounting the contents of the Form|-213.?2

' In questioning the reliability of the information on the Form
I-213, the dissent is essentially creating argunments never raised
bel ow, because the respondent failed to appear. The all eged
shortcom ngs of the evidence nmentioned by the dissent are largely
specul ative

2 The dissent would find that an apparent regulatory violation
occurred because the Form |1-213 seens to indicate that the same
Service officer who | ocated or apprehended the alien al so questi oned
him VWile in sone instances this could be shown to be a violation
of 8 CF.R 8§ 287.3 (1995), the regulations explicitly permt an
arresting officer to interview an alien when “no other qualified
officer is readily available and the taking of an alien before
anot her officer would entail unnecessary delay.” Since we do not

(continued...)
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The Immigration Judge was concerned with the fact that the
respondent was a mnor at the time the Form 1-213 was conpl eted
However, as the Service correctly pointed out, there is no provision
in the Act or in the regulations that prohibits the use of a Form
| -213 created after an encounter with an unacconpanied mnor. Cf.
Matter of Amaya, Interim Decision 3293 (BI A 1996) (holding that an
Immigration Judge may accept a mnor’'s adnmissions to factua
al l egations, which may suffice to prove deportability). But cf.
8 CF.R 8 242.16(b) (1996) (stating that the Inmmgration Court
cannot accept an adnmission of deportability from an unacconpani ed
mnor);*8 CF.R 8§ 240.48(b) (1999).4 Furthernore, there is neither
an assertion nor a reason to believe that the respondent’s age
i npeded an accurate exchange of basic biographical information
bet ween t he respondent and the border patrol agent.

2(...continued)

know whet her another officer was available, we cannot find that
there has been a violation of 8 CF.R § 287.3(a), and we do not
reach any issues associated with such a possible regulatory
viol ation.

8 The determinative issue in this case is not whether the
I mmigration Judge could rely on the mnor respondent’s apparent
adm ssion that he “entered wthout inspection,” an adm ssion
arguabl y anal ogous to an “adm ssion of deportability” referenced in
8 CF.R 8§ 242.16(b). Rather, the issue is whether the uncontested
facts reflected on the Form 1-213 adequately establish the
respondent’s identity and alienage. Had the respondent appeared at
the deportation proceedings as he was required to do, the
I mmigration Judge could have further inquired into his ability to
understand any admitted facts. See Matter of Amaya, supra, at 6-7.
Mnors are not presunmed to be incapable of understanding and
admtting facts. 1d. Therefore, a respondent who fails to appear
at a properly schedul ed proceedi ng, and thus precludes any further
inquiry into his capacity to understand previously admtted facts,
should not be put in a better position than a respondent who
appears, as required by |aw Gven the basic nature of the
information in the Form1-213 and the age of the respondent, there
is no adequate basis to bar reliance on the uncontested factua
information reflected therein.

4 The regulation at 8 CF. R 8§ 242.16(b) was recodified at 8 CF. R
§ 240.48(b) subsequent to the Inmgration Judge’s decision in this
case.
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Finally, we address the Immgration Judge’s conclusion that the
Form [-213 should be discounted because it |lacks information
regarding how it was conpl et ed. It would be preferable to have
additional narrative information to conplenment the detailed
notations in the nonnarrative component of the Forml-213. However,
wi thout any indication that the information is not reliable, the
detailed information regarding the respondent’s identity and
al i enage is adequate to establish his alienage, and thus to shift
the burden to the respondent to showthe tine, place, and manner of
his entry under section 291 of the Act, 8 U.S.C. § 1361 (1994). See
Matter of Castro, 16 1&N Dec. 81 (BI A 1976). The respondent failed
to provide this information and therefore nust be found deportable
as charged.

For the foregoing reasons, the followi ng order will be entered.

ORDER: The appeal of the I mri grati on and Naturalization Service
is sustained, and the record is renmanded to the Inm gration Judge
for further proceedings consistent with this opinion

DI SSENTI NG OPI NION: Lory Di ana Rosenberg, Board Menber, in which
Paul W Schmidt, Chairman; Qustavo D. Villageliu, and John
Guendel sberger, joined

| respectfully dissent.

The principal issue before us is whether the Immgration and
Naturalization Service has nmet its burden of proving that the
respondent i s deportable by evidence that is clear, unequivocal, and
convi nci ng. See Wodby v. INS, 385 US. 276 (1966); see also
section 242B(c) (1) of the Inmmigration and Nationality Act, 8 U.S.C
§ 1252b(c)(1) (1994); 8 CF.R § 240.46(a) (1999) (stating that “a
determ nati on of deportability shall not be valid unless it is found

that the facts alleged as grounds for deportation are true”).

The majority has concluded that Form1-213 (Record of Deportable
Alien), which was subnmitted by the Service, adequately neets the
Service's burden and establishes deportability according to the
governi ng standard. | disagree. As the respondent was under the
age of 16 at the tinme of his arrest and his later deportation
hearing before the Inmgration Judge, we are bound by the
regul ati ons and our precedent pertaining to unacconpanied mnors in

5
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deportation proceedings. See generally Mtter of Amaya, Interim
Deci sion 3293 (BIA 1996); 8 C.F.R § 240.48(b) (1999).

W previously have taken into consideration the unique procedura
probl ens posed when respondents are mnors. Mtter of Amaya, supra,
at 6 (holding that an Imm gration Judge “nust exercise particular
care in determning [a mnor’'s] deportability” and that the
I mmigration Judge nust nake a “conprehensive and independent
inquiry” into a mnor’s deportability). | see no reason why these
consi derations are not applicable in this case. In light of the
limted evidence presented by the Service, and the questionable
accuracy and reliability of that evidence, | concur with the
I mmigration Judge that deportability has not been established by
cl ear, unequivocal, and convincing evidence. See Matter of Amaya,
supra, at 8 n.4 (holding that, in light of anmbiguities in the
respondent’s testinony, information contained in a Forml-213 was
not in itself sufficient to establish the respondent’s
deportability).

. PROCEDURAL BACKGROUND AND EVI DENCE OF RECORD

The respondent did not appear at his schedul ed deportation hearing
before the Immgration Judge. Therefore he was not present to be
exam ned by the Service or questioned by the Inmgration Judge.

I nstead, the evidence presented by the Service to neet its burden
of proof in this case consists principally of the Form1-213, a
one-page form The top portion of this form contains handwitten
notations apparently filled in by an inmgration officer on
January 14, 1995. The bottomportion of the docunent is essentially
bl ank.

The docunent |acks any narrative statement on the blank bottom
portion of the page provided for such purpose. The annotations on
this formgive us little idea of howthe informati on on the formwas
obt ai ned, incl udi ng whet her the informati on was provi ded i n whol e or
in part by the respondent or sone other individual, and if so, which
portions were provided by the respondent. No part of the formis
initialed or otherwise affirnmed by the mnor respondent. In
addition, if the informati on was provided in whole or in part by the
m nor respondent, there is no evidence of his capacity for providing
such information, or of the circunstances under which such
i nformati on was provided.
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The Form I-213 indicates that the respondent was arrested by an
i mm gration officer at 0900 on Novenber 14, 1995. It also indicates
that the same officer received the subject and performed an
interview with the respondent, which was conducted at 0900 on
Novenber 14, 1995.

An Order to Show Cause and Notice of Hearing (Forml-221), dated
Novenmber 14, 1995, indicates that it was served on the respondent by
a different officer at 2:00 P.M The record contains a form
entitled “Notification Requirenent for Change of Address,”
i ndi cating that the respondent was required to provide notice of any
address change, which was served on the respondent by a different
officer at 2:00 P.M The record also contains a Form [-770
(I'nstruction to Oficers), indicating that the respondent was
advi sed of his rights regarding his option to make a tel ephone cal
as to whether he should depart voluntarily w thout need for a
deportation hearing. The record also contains a formindicating the
respondent was advi sed of the possible availability of |ow cost or
free l egal services. See 8 CF. R § 287.3 (1995). The Service nust
advi se the respondent of the reasons for his arrest, of his right to
counsel at no expense to the CGovernnent, and of the fact that any
statenment may be used against himin a subsequent proceeding, id.,
but there is no requirenent that the Service provi de any evi dence of
such a warni ng havi ng been given, and none was submtted here.

At the deportation hearing, conducted in absentia, the Service did
not provide additional evidence or seek a continuance, but noved to
go forward. The Service rested on the docunents submtted and did
not present any other documents, such as a question and answer
statenment or other statenent signed by the respondent. The Service
did not present any w tnesses, such as the officer who wote the
information on the Form 1-213, or any other enployee, or other
i ndi vi dual who was present when the respondent was arrested and the
formwas conpleted. The Service did not subnmit an affidavit from
any such indi vidual and did not offer any other evidence relating to
who provided the information on the Form 1-213, under what
circunstances it was provided, or the respondent’s capacity to
provi de such information.

1. ADM SSIBI LI TY AND PROBATI VE VALUE OF A FORM | - 213
REGARDI NG A M NOR

This case poses questions concerning the admssibility and
probative value of a Form1-213, when the formpurports to contain
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factual adm ssions made by a m nor during the course of apprehension
and a subsequent interview by the Service.

I mmigration and Naturalization Service FormI-213 is admi ssible in
deportation proceedings. Mtter of Barcenas, 19 |I&N Dec. 609, 611
(BIA 1988) (holding that “the tests for the admissibility of
docunentary evidence in deportation proceedings are that evidence
must be probative and that its use nust be fundanmentally fair”); see
also Bustos-Torres v. INS, 898 F.2d 1053, 1056 (5th G r. 1990);
Trias-Hernandez v. INS, 528 F.2d 366 (9th Cr. 1975); |Matter of
Toro, 17 1&N Dec. 340 (BIA 1980). W have held consistently that
“[a] bsent any indication that a Forml-213 contains i nformation that
i s incorrect or was obtai ned by coercion or duress, that docunent is
i nherently trustworthy and adm ssi bl e as evidence to prove al i enage
and deportability. Matter of Mejia, 16 1&N Dec. 6 (BIA 1976);
Matter of Davila, 15 I1&N Dec. 781 (BIA 1976), renanded,
Davila-Villacaba v. INS, 594 F.2d 242 (9th Gr. 1979); see also
Tejeda-Mata v. INS, 626 F.2d 721 (9th Cr. 1980), cert. denied, 456
US. 994 (1982).” Matter of Barcenas, supra, at 611.

In the case of a mnor, these settled principles nmust be applied
in the context of our recent decision in Matter of Araya. In Matter
of Amaya, supra, at 6, we recognized that “[i]n the case of an
unacconpani ed and unrepresented m nor under the age of 16 years,
however, 8 C.F. R § 242.16(b) requires that an I nmm grati on Judge may
not accept such a mnor’s adm ssion to a charge of deportability
because the m nor is presuned to be i ncapabl e of determ ni ng whet her
a charge applies to him” Mndful of this Iimtation, we held that
“8 CF.R 8 242.16(b) does not preclude an Inmmgration Judge from
accepting such a mnor’s adm ssions to factual allegations. Mnors
under the age of 16, even when unacconpani ed and unrepresented, are
not presumed incapable of wunderstanding the content of those
all egations and of determ ning whether they are true.” Id. we
recogni zed, however, that

[t]he minor’s age and pro se and unacconpani ed status mnust
be taken into consideration. The Immgration Judge nust
consider the reliability of the testinony given by such a
m nor in response to the factual allegations nmade agai nst
himin determ ning, after a conprehensive and i ndependent
inquiry, whether there 1is clear, unequivocal, and
convi nci ng evi dence of the mnor’s deportability as charged
in the Oder to Show Cause. If the Inmgration Judge is
assured that the respondent is both capable of
under st andi ng, and in fact understands, any facts that are
admtted, and that those facts establish deportability,
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they may formthe sole basis of a finding that the mnor is
deport abl e.

Id. at 6-7. As the Supreme Court noted in Eddings v. Oklahoma, 455
U S 104, 116 (1982), cert. denied, 470 U.S. 1051 (1985), “Even the
normal 16 year old customarily lacks the maturity of an adult,”
cert. denied, 470 U.S. 1051 (1985); see also Bellotti v. Baird, 443
US 622, 635 (1979) (stating that “mnors often lack the
experi ence, perspective, and judgnment to recogni ze and avoi d choi ces
that could be detrinental to theni); Perez-Funez v. District
Director INS, 619 F. Supp. 656, 661-62 (C. D. Cal. 1985).

Principles such as these, relating to the potential vulnerability
and limted capacity of m nor respondents, nmust be considered in the
context of established law holding that the Form [-213 is an
of ficial docunment which is presuned to be reliable. The question of
t he exact degree of youth or other indicia of |essened capacity or
maturity, necessary to overcome the mpjority’ s presunption that
statenents attributed to a mnor that are recorded on such a form

are accurate, is not anenable to a blanket rule. Instead, this is
the type of question that should be determ ned by an Inmgration
Judge on a individual basis. Matter of Amaya, supra, at 6

(enphasizing the need for a “conprehensive and independent
inquiry”).

This is not to say that, in the case of a minor’s failure to appear
for a hearing, the Immgration Judge could not conclude from the
evi dence before him that the mnor was deportable as charged.
Simlarly, this is not to say that the Service can never neet its
burden of proof in such a case. Under circunstances in which a
m nor has signed or affirmed particular facts or a narrative
statenment contained in a Form |-213, or has executed a separate
guesti on and answer statenent, an |Immrgration Judge m ght concl ude
that the m nor respondent is “capabl e of understanding, and in fact
understands, any facts that are admitted, and that those facts
establish deportability.” Matter of Amaya, supra, at 7. Likew se,
in a situation in which the Service has provided the testinony or
affidavit of the arresting officer, the officer who prepared the
Form1-213, or any other person able to attest to the atnosphere in
whi ch factual adm ssions nmay have been provi ded by the respondent,
an I mm gration Judge may reach a simlar concl usion, consistent with
the regul ation and our decision in Matter of Amaya.

However, in the case before us, the Service did not introduce any
evi dence ot her than the Forml-213 and ot her docunents, which appear
to have been presented to the respondent after the FormIl-213 was

9
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conpleted. In the instant case, the I mrgrati on Judge deci ded t hat
there sinply was not enough information relating to the respondent,
or the questioning of the respondent, to allowhimto rule that the
Form 1-213 constituted adm ssible and probative evidence. He
rightly concluded that there was not an adequate basis on which to
find that the Form1-213 contai ned any factual adm ssions nmade by
the mnor respondent hinself, or that the mnor respondent was
conpetent to make such factual adm ssions and that such purported
adm ssions therefore supported the ultimate finding of deportability
as charged.

For exanpl e, one cannot tell with certainty whether the questi oni ng
of the respondent was conducted in one |anguage or two | anguages,
whet her the respondent was questioned fairly and directly, or
whet her sone of the purported responses recorded on the Forml-213
wer e provided by individuals other than the respondent. One cannot
even tell whether the respondent, assum ng the respondent gave the
answers indicated, understood the inportance of accurate answers.
These questions, and other possible questions, relate directly to
the reliability of the respondent’s answers, and it is this
reliability that is central to the determ nation of the probative
val ue of the evidence. Wodby v. INS supra; 8 CF.R § 240.46(a).

Such deficiencies in the evidence of deportability before us are
not inevitable, and my agreenent with the Immigration Judge’s
conclusion that the Form1-213 is inadequate in this case does not
i npose an unreasonabl e burden on the Service. There is nothing
i nherent in the Forml-213 that necessarily precludes reliance on a
properly and adequately conpleted Form1-213 to constitute factua
adm ssions by a minor that m ght support a finding of deportability.
The Inmmgration Judge was correct in finding that, at the |east,
some additional proof beyond the limted and equivocal evidence
provi ded woul d be necessary to neet the high standard enbodied in
t he concept of clear, unequivocal, and convincing evidence.

A.  Apparent Violation of 8 CF.R § 287.3(a)

In the case before us, the Service officer who arrested the
respondent was the same officer who signed the Form 1-213,
indicating that it was he who intervi ewed the respondent and filled
out the form C. 8 CF R 8§ 287.3(a). The regulation provides
that the exam nation of an arrested alien shall be before an officer
ot her than the one who apprehended and arrested the alien. 1d. The
regul ation provides an exception to this rule when no other
qualified officer is available and taking the alien before another

of ficer woul d entail unnecessary delay. 1d. As the respondent was

10
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arrested at 0900, and the Order to Show Cause was i ssued by anot her
officer at 2 P.M or 1400, it is evident that the arrest took place
during regular business hours and that, at a mnimm another
of ficer was available within, at nost, 5 hours of the respondent’s
apprehensi on and arrest. The questioning of a mnor respondent by
the sanme Service officer who apprehended and arrested him further
calls into question the reliability of the information on the Form
| -213.

B. Unreliability of Information on the Forml-213

Al though the Form 1-213 has been treated as presunptively
adm ssible in cases involving adult respondents, the adm ssibility
of the Form 1-213 has been questioned in cases in which the
reliability of the formis somehow underm ned. See Miurphy v. INS
54 F.3d 605, 610-11 (9th Cr. 1995) (vacating the Board's
determ nation based in part upon an i naccurate Form1-213 for which
i nformati on was provided by a biased Service informant); Cunanan v.
INS, 856 F.2d 1373, 1374-75 (9th Cr. 1988) (vacating the Board’'s
det erm nati on prem sed upon an uncorroborated affidavit of an absent
wi tness and a Form|-213 reporting the substance of an intervi ew of
the witness by a Service officer); see also Fed. R Evid. 803(8)
(public records admissible “unless the sources of information or
other circunstances indicate |ack of trustworthiness”). The m nor
respondent’s absence does not preclude the Inmmigration Judge from
finding deportability based on adm ssions that constitute evi dence
that is clear, unequivocal, and convincing, but such adm ssions
must be determined to be admissible, i.e., of probative value.
Matter of Barcenas, supra, at 611. In other words, such a finding
must be made in conjunction with the Immgration Judge being
satisfied that the factual adm ssions from a mnor respondent on
whi ch such a conclusion of law is based are reliable.

Several admissibility issues are raised by the particular Form
I -213 that was introduced by the Service in this case. First, the
information on the Form 1-213 does not establish alienage by
evi dence that is clear, unequivocal, and convincing. Wodby v. I NS
supra. The Forml-213 does contain the m nor respondent’s name, his
place of birth, his nost recent address, and the nanes of his
parents. However, in the case of a mnor, the purported statenent
of one’s nanme, one’s parents’ nanmes, and a foreign address is not,
wi t hout nore, a factual admi ssion of alienage. Cf. Matter of Amaya,
supra, at 5-6 (“In the case of other persons in deportation

proceedi ngs, an Immgration Judge . . . may proceed to a finding of
deportability w thout engaging in a conprehensive, independent
inquiry. Such a respondent is presuned to be capable of

11
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under st andi ng whet her the factual allegations made agai nst him are
accurate, and whether, to a reasonable extent, he is a person to
whom t he charges of deportability apply.”). |In the instant case
the Form 1-213 does not contain adequate assurances that the
respondent provided accurate information regarding his citizenship
and nationality, and no other factual information sufficient to
determine the respondent’s nationality or citizenship has been
pr esent ed.

Second, the Form1-213 does not contain any |anguage that can be
consi dered a factual adm ssion of the underlying facts of an entry
wi t hout i nspection. The Service officer did notate the acronym
“EW” on the form However, the notation of the letters “EW” on
the Form 1-213 ampbunts to a legal conclusion, not a factual
adm ssion. By contrast, a narrative factual statenment executed by
a respondent concerning the manner of his entry, or an evasion of
i nspection at the border, mght provide facts adequate to establish
an unlawful entry. Qur holding in Matter of Amaya, supra, clearly
di stingui shed between factual adm ssions and | egal concl usi ons nmade
by m nor respondents, and rejected such |egal conclusions nmade by
mnors. 1d. at 5; see also 8 C.F.R § 240.48(b). In this case
there is sinply no way to ascertain what factual adm ssions |ed the
Service officer to notate the legal conclusion of entry w thout
i nspection. 1d.

As | have indicated throughout this dissent, the Service m ght have
overcone the fact of the respondent’s absence, which resulted in the
hearing being conducted w thout the benefit of the respondent’s
testinmony, in a variety of ways. The Form1-213 itself could have
reflected the source of the information. A witten declaration from
t he apprehending (or questioning) officer, an interpreter who was
present when the intervi ewwas conducted, or the observations of any
ot her person present at the time of the interview could have been
offered. O, the Service could have presented the |live testinony of
the officer who purportedly interviewed the respondent. In
addition, the Service could have asked the Imm gration Judge for a
conti nuance to obtain such additional evidence once it |earned the
respondent was not present. As the Service foll owed none of these
possi bl e courses of action that would have allowed it to neet its
burden in the absence of the respondent, I find no basis to
conclude that the burden of proof has been net and | would not
di sturb the Inmmgration Judge’ s ruling here.

[11. PROBATIVE VALUE OF THE CONTENTS OF FORM | -213

12
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This is not a case i n which “the respondent’ s adni ssi on that he was
born in [a foreign country] is clear, unequivocal, and convincing
evi dence that shifts to himthe burden of showi ng the tine, place,
and manner of his entry under section 291 of the Act, 8 US.C
§ 1361 (1994). Matter of Benitez, 19 |&N Dec. 173 (BIA 1984).~
Matter of Amaya, supra, at 9. To the extent any “adm ssion” exists,
it is enbodied on the FormI-213, which nust be found inadm ssible
in this case because it |acks probative val ue.

Such a conclusion is not in conflict with the Board s decisions in
Matter of Barcenas, supra, and Matter of Castro, 16 I&N Dec. 81
(BIA 1976). In Matter of Barcenas, we adopted as generally
accept abl e the presunption of accuracy of the informati on on a Form
-213, when that docunment has been entered into evidence w thout
objection fromthe respondent. There, not only was the respondent
an adult, but the subm ssion of the Forml-213 was buttressed by the
i n-person testinmony of a Service officer. See Matter of Barcenas,
supra. Here, the presunption of accuracy of the Form 1-213 has
been called into question by the Imrgration Judge, who found he
could not determ ne whether the respondent provided any of the
information on the Form 1-213, that he could not determ ne the
capacity of the respondent to make any admi ssions that nmay have been
menorialized on the Form [-213, and that he could not assess the
ci rcunst ances under which the respondent nade such admissions, if
i ndeed he was the source of the information on the Form]l-213.

In Matter of Castro, supra, we held that an alien’'s adm ssion to
al i enage before an Imm gration Judge, nade in a hearing in which he
was represented by counsel, did trigger section 291 of the Act, and
shift the burden on the alien to establish show time, manner, and
pl ace of entry. But in contrast to the circunmstances existing in
Castro, here there was no counsel present when the purported
adm ssion was made, the purported adni ssion was not made before an
I mmigration Judge, and the capacity of the respondent and the
ci rcunst ances under which he made such an admi ssion, if indeed, he
did nake it, are unknown. Each of these prior precedents involved
an adult respondent, each involved a situation in which the
respondent was represented by counsel, and one, Matter of Barcenas,
supra, involved presentation of Jlive wtness testinobny to
corroborate the information contained on the Form1-213. dearly,
t hese cases involving adult respondents are distinguishable froma
case involving a mnor respondent, in which the Service is relying
solely on a Form1-213 of uncertain origin.

VWile the respondent’s failure to appear ordinarily has the
statutory and regulatory consequence of making him inmediately

13



I nteri mDeci si on #3397

subject to an order of deportation!, it does not have the
evi denti ary consequence of excusing any evidentiary gaps in the case
agai nst him Specifically, in Matter of Amaya, supra, at 5, we
stated that even where an unacconpani ed and unrepresented m nor
under the age of 16 years admits to the factual allegations nade
against him an Inmgration Judge nmust take into consideration the
mnor’'s age and pro se and unaccomnpani ed status in determning

after a conprehensive and i ndependent inquiry, whether the mnor’s
testinmony is reliable and whether he understands any facts that are
admtted, such that his deportability is established by clear,
unequi vocal , and convincing evidence. Utimately, in that case, we
determ ned that even when the respondent was present and avail abl e
to be questioned before the | nm grati on Judge, neither his testinony
nor the information on the Form I-213 was sufficiently clear to
satisfy the Service' s burden of proof. 1d. at 7. The sanme is true
in the case before us.

On its face, 8 CF.R 8§ 242.16(b) does not bar statenents nade
during a custodial interrogation, such as an interviewto prepare a
Form 1-213. However, the regulation recognizes that an
unacconpani ed mnor wunder 16 may lack sufficient maturity to
appreci ate the significance of providing factual responses, and nmay
| ack the capacity to evaluate the foreseeabl e consequences of such
responses. See Davila-Bardales v. INS 27 F.3d 1, 3 (1st Gr.

1994) .2 If a concession of the |egal conclusion of deportability
made by an unrepresented minor before an Inmgration Judge (wth
all the attendant procedural protections) |lacks sufficient

trustworthiness to be adnmissible, then conclusory statenents
regarding deportability made to an arresting officer during a
cust odi al i nterrogation are at | east of compar abl e
unt r ust wor t hi ness. Moreover, to allow the Service to neet its
burden of proof by introducing a Form 1-213 as a purported
concession of deportability nade by an unacconpani ed m nor under 16
during a custodial interrogation would circunmvent the underlying

! See generally section 242B(c)(1l) of the Imrmgration and
Nationality Act, 8 U S.C. 8§ 1252b(c)(1) (Supp. Il 1990); Matter of
Gonzal ez-Lopez, 20 | &N Dec. 644 (Bl A 1993).

2 As noted in Davila-Bardales v. INS, supra, at 4, “This does not
mean that in a proper case a mnor’s own adm ssions are not bindi ng
upon him If a mnor is of sufficient age and di scretion to nake
him a conpetent witness, then he is conpetent to tell the truth
against hinself in court, and also conpetent to tell the truth by
maki ng admi ssi ons agai nst hinself outside of court.”
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intent of the above-cited regulation. Thus, the appearance of the
acronym “EW” on the Form 1-213 in the case before us cannot be
attributed to the respondent, nor relied upon as a basis to
establ i sh deportability.

Simlarly, because there has been no reliable showing that the
respondent adnmitted to facts establishing alienage, there has been
no shifting of the burden of proof to the alien (under section 291
of the Act) to show tinme, manner, and place of entry. Cf. Mtter of
Castro, supra. Has alienagae been established through the
respondent’s testinony before the Inmm grati on Judge, or by factua
adm ssions, which were nenorialized on the Form 1-213 under
circunstances that satisfied the Inmgration Judge that the
respondent was conpetent to nmake such adm ssions, see 8 CF. R §
242.16(b) (1996), then the respondent would be required to show t he
time, manner, and place of entry. See section 291 of the Act
However, the predicate conditions for such a shifting of the burden
have not been net.

In Matter of Amaya, supra, at 8, we held:

W find that the respondent’s ‘adm ssions’ regarding the
circunstances of his entry into the United States do not
est abl i sh by cl ear, unequi vocal, and convi nci ng evi dence
that the respondent entered the United States w thout
i nspection, as the Order to Show Cause charges. At the
| east, the respondent’s testinony equivocates, and is
uncl ear, on the i ssue of whether he was not inspected by
an inmgration officer, one of the factual allegations
made in the Oder to Show Cause

It is inportant to note that despite finding that an |Inmgration
Judge could rely on a mnor respondent’s adm ssions, we rejected
such adm ssions as being unreliable in Matter of Amaya, supra. W
concluded, therefore, that “[b]ecause the Immgration Judge’s
finding of deportability is not based on clear, unequivocal, and
convincing evidence that the facts alleged as grounds for the
respondent’s deportation are true, that finding is not valid. 8
CFR § 242.14(a). 1d. at 8 (footnote omtted).

Here, the Forml-213 contains no narrative expl anati on what soever
regarding the nature of the respondent's entry. As we stated in
Matter of Amaya, supra, “[I]n light of the unresolved anbiguity
reflected in the mnor respondent’s testinmony, we find that the
factual information contained in the Form1-213 is not in itself
sufficient to establish the respondent’s deportability by clear,
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unequi vocal , and convi nci ng evi dence.” Id. at 8 n.4. The record
before us contains no testinony, no in-person exam nation by the
I mmi gration Judge, and no specific i nformati on establishing that the
information on the Form 1-213 either constitutes the respondent’s
adm ssions, or was derived from the respondent’s adm ssions. In
short, no docunentary evidence was presented by the Service that
would tend to allow the type of scrutiny by the Inmmgration Judge
contenplated in Matter of Amaya, supra. The evidence of record
provi des no assurances, conparable to those that an Inmmgration
Judge woul d be able to obtain from questioning a m nor respondent
directly, that the informati on pertaining to the respondent’s nane,
place of birth, and last residence is reliable. Finally, in
addition to the rudi nentary nature of the information conpiled and
notated, as noted above, the Form 1-213 bears signs that the
qgquestioning of the mnor respondent may have been inproper and
conducted in violation of the regulations. See 8 CF. R § 287.3.
For exanpl e, as discussed above, it appears that the sane Service
officer who apprehended the respondent also questioned the
respondent and filled out the Form1-213, in violation of 8 C F. R
§ 287. 3.

Little is gained by any suggestion that the fact that the
respondent was not present at his hearing conprom ses his right to
chal l enge the Form1-213. Cf. Matter of Ponce-Hernandez, Interim
Deci sion 3397, at 3 (BIA 1999). Although the respondent was not
present to challenge the Form1-213 on the basis of any defects it
may contain, the Service bears an affirmative burden of neeting its
burden of proof. 8 CF.R 8 240.46(a). The presunption of
reliability that m ght be accorded a Form1-213 in other cases does
not apply to this Form |1-213 when the interview it purports to
record was based on statenents nade by a m nor under circumnstances
such as those that exist here. In the case of a mnor respondent,
addi ti onal factors goi ng beyond the reliability of the docunent mnust
be apparent, before an Immigration Judge can accept these as the
factual admissions of a mnor on which he can base a finding of
deportability. Matter of Amaya, supra. These include the mnor’s
age, education, intelligence and deneanor, and information
concer ni ng whet her he was i nfornmed of his rights, had an opportunity
to contact an adult or an attorney, and understood what he was bei ng
asked and t he consequences of his replies, and whether the answers
actually came from him

Despite of the -equivocal contents of the Form 1-213, the
guesti onabl e procedures under which it was conpleted, and the
respondent’s mnority, the majority seeks to circument our
interpretation of 8 CF.R 8§ 240.48(b (formerly 8 CFR
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§ 242.16(b)) in Matter of Amaya, by inposing a conclusive
presunpti on concerni ng the weight to be givento a Forml-213 in the
case of a m nor respondent, which would prevent an | mm grati on Judge
from exercising the necessary function of determning the
adm ssi bility and probative val ue of fact-based evi dence obtained in
such cases. This unnecessarily dimnishes an Inmgration Judge’s
powers with regard to his or her fact-finding authority, and, at
least in the context of cases involving mnor respondents and in
absentia determ nations, eviscerates the clear, unequivocal, and
convi nci ng standard that was set forth in Wodby v. INS, supra. As
such, | cannot agree that the evidence presented warrants reversa
of the Inmm gration Judge’ s decision

V. CONCLUSI ON

In sum this is a not a case that turns on the genera
adm ssibility of a Form1-213. It addresses the adm ssibility and
probative value of a Form1-213 when an inconplete and unverified
version of that document is the sole evidence presented by the
Service to establish deportability in a case involving a mnor
respondent. Cf. Matter of Amaya, supra. | conclude both that the
maturity |l evel of a minor in deportation proceedi ngs differs enough
and the docunmentation and other evidence provided in such
deportati on proceedi ngs differ enough, to make any presunptions in
this context inappropriate, just as it is inappropriate to presune
that they are “incapable of understanding the content of those
al | egations and of determ ning whether they are true.” [d. at 6.

| do not determ ne the weight to be given a Form1-213 in the case
of a m nor respondent who either appears at his subsequent hearing,
or who fails to appear. In the alternative, | conclude, as we did
in Mutter of Amaya, that an Immgration Judge is capable of
determ ning the weight to be given to the specific evidence before
hi mor her, in the context of an i ndependent exam nation and inquiry
of the statenments made by the mnor respondent, and that the
I mmi gration Judge’s reasoned decision in the instant case shoul d be
uphel d. Therefore, | respectfully dissent and would dismiss this
appeal
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