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JUDGE NOT ASSIGNED

MOTION TO DEEM ALLEGATIONS OF COMPLAINT ADMITTED,
AND TO LIMIT HEARING TO SANCTION AMOUNT

The Federal Aviation Administration (the Agency), by and through counsel, moves the

Administrative Law Judge pursuant to 49 C.F.R. $13.209 to deem the Complaint entirely

admitted, and limit the hearing in this matter to the sanction amount. In support thereof, the

Agency states as follows:

The issue presented by this motion is a simple one: whether Sun Country Airlines, Inc’s

(Sun Country’s) Answer (Exhibit “A”) filed on July 3 1, 1998, is sufficient under the Rules of

Practice in FAA Civil Penalty Actions (14 C.F.R. 5 13.201 et seq.). A cursory review of the

Answer reveals that it does not comply with 8 13.209. As such, under 5 13.209, the allegations in

the Agency’s Complaint (Exhibit “B’)) filed on June 30, 1998, should be deemed admitted.

49 C.F.R. $13.209 entitled Answer dictates as follows:

(e) Spec$c  denial of allegations required. A person filing an answer shall admit, deny,
or state that the person is without sufficient knowledge or information to admit or deny,
each numbered paragraph of the complaint. Any statement or allegation contained in the
complaint that is not specifically denied in the answer may be deemed an admission of
the truth of that allegation. A general denial of the complaint is deemed a failure to file
an answer.

(f3 Failure tojiZe an answer. A person’s failure to file an answer without good cause
shall be deemed an admission of the truth of each allegation contained in the complaint.



As the Administrative Law Judge will note, in response to the Agency’s detailed factual

allegations at Paragraphs I. 1 through 10, and legal allegations at Paragraphs II. 1 - 3 ‘, Sun

Country merely alleges as follows:

I.
Admits the allegations of Count 1, flT[ 1 and 2 of the Administrator’s Complaint.

II.
Specifically denies that Sun Country Airlines, Inc. violated any Federal regulations in
connection with the operation of Flight #437  on March 4, 1996 and puts the
Administrator to his strict proof.
. . .

V.
Except as herein qualified, stated or otherwise answered, specifically denies each and
every matter, thing and allegation contained in said Complaint.

Exhibit “A”.

Sun Country only specifically addresses Paragraphs 1 and 2. As to the remaining 10

allegations of the Complaint, it makes no specific response other than a general denial in

Paragraph V. Sun Country’s failure to specifically deny the remaining paragraphs may be

deemed an admission of those allegations under $13.209(e), More importantly, its attempts to

brush off responding to those allegations with a general denial is deemed a failure to answer

under the last sentence in 5 13.209(e),  and is therefore considered an admission under 8 13.209(f).

WHEREFORE, the Agency respectfully requests that the Administrative Law Judge

deem the Complaint admitted, and limit the hearing in this matter to the sanction amount.

Respectfully submitted,

c&&A?&&

Candace R. Mrakovich
Agency Representative

1 At the same time this Motion is being filed, the Agency is also filing an AMENDMENT TO THE
COMPLAINT which withdraws Paragraph II. 1 of the Complaint.



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Motion To Deem Allegations To Complaint Admitted, And To
Limit Hearing To Sanction Amount have been sent overnight mail to:

ORIGINAL AND ONE COPY:

Hearing Docket
Federal Aviation Administration
800 Independence Ave., SW.
Rm. 924A
Washington, DC 20591
(Attn: Hearing Docket Clerk)

ONE COPY:

Donald Chance Mark, Jr.
MEAGHER & GEER, P.L.L.P.
4200 Multifoods Tower
33 south sixth St.
Minneapolis, MN 55402

Dated this 1” day of September, 1998.

Tammy Card&j
Legal Technician
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ANSWER OF SUN COUNTRY AIRLINES, INC.

Sun Country Airlines, Inc., for its answer to the Complaint of the Federal Aviation

Administration, herein alleges:

I.

Admits the allegations of COUNT 1, m 1 and

II.

2 of the Administrator’s Complaint.

Specifically denies that Sun Country Airiines, I nc. violated any Federal

regulations in connection with the operation of Flight M37 on March 4, ? 996 and puts

the Administrator to his strict proof thereof.

III.

Affirmatively asserts that the Administrator has failed to state a claim upon which

reiief may be granted against Sun Country Airlines, Inc.

IV.

Affirmatively asserts that plaintiffs Complaint is stale and untimely and

accordingly, Sun Country Airlines, Inc. has been duly prejudiced.

V.

Except as herein qualified, stated or otherwise answered, specifically denies

Exhibit "A"



each and every matter, thing and allegation contained in said Complaint.

WHEREFORE, Sun Country Airlines, Inc. prays that the Federal Aviation

Administration take nothing by its Complaint and that judgment be

together with its costs, disbursements and atfomeys  fees incurred

entered in its favor

herein:-

‘* Donald Chance Mark, jr: (#67659)
MEAGHER & GEER, PI-LP.,

4200 Muttifoods Tower
33 South Sixth Street
Minneapolis, MN 55402
(612) 338-0661

Attorneys for Sun Country Airfines, Inc.

E36406
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In the Matter ofi

Sun Counytilines, Inc.

F-4-4 DOCKET 50.
(Civil Penaitv  Action)-

F-4-4  File tie. 96-GL-‘Z-0044

JUDGE ‘NOT .4SSIG?+XD

-rile Federai .4viation  .4dminis~atlon  (F-&4). b>’ coursei. her+’ 5ies i3 Compiaint.

pim721-ir t0 Ruie _30s of the Ruies of Practice (!A C2.R. 13.308 i. and s*dles 25 Tbiiow

1. On June 1. 1998. Responcienr  Sun Coung- .kiriines.  inc.. was advise? cihrough a Final
5once of Proposed Civii Penal? that the F-44 proposed 10 assess 2 k-ii penalc. in the
amount of S5.000. On June S. 1098. Respondent submitred a wmnen  reques; for a
nearmg .

2. Sun CounE* &.riines  (Sun County is the hoide:r o:C .* Carner Operatmg Certificate
%umberSCNAod;A.

3. On or about March ,4. 1996, Sun Count knowingly caked a hazardous material as
company owned material (COMAT) in the cargo hOid  of a passenger aircraft (the
shipment).

4. At all times mentioned herein. the shipment was not accompanied bl; a Shipper’s
Certification or Declaration of Dangerous Goods.

5. On March 4, 1996. Flight %37,  a regularly scheduled Sun Country passenger flight in
air transportation from Salt Lake City, Utah (SLC) 10 San Jose Cab0 San Lucas (SJD),
was diverted to M&an. Mexico (MZT) due to a fire alarm bell and light on the number
one engine and subsequent expending of one of the fire extinguisher bottles for the
engine. After arriving at MZT, the expended fire extintisher  bottle was replaced by a
tie extinguisher bottle which was being canied as COk4T in the forward cargo hold of
the aircraft.

Exhibit "B"
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6. Sun Counrr]~ personnel subsequently advised representatives of the Federal Aviation
.kiministration  (FAA) of the carriage of the engine fire extinguisher bottle as COM4T
aboard Flight “137. F-4-4  representatives verified the results of the above-described
investigation,  and during their subsequent investigation. found that the shipment was not
accompanied by shipping papLL07s  describing  and certifying its contents, nor was the Pilot

in Command notified in writing prior to departure of. among other things:  the proper
shipping name. hazard class and identification number of the hazardous material being
carried.

7. .-in aircraft en-tie fire extinguish~lp- bottle is ciassified  as a hazardous material under the

Department of Transportation A A%zardous  Materials Reflations (HMR) (49 C.F.R.

5 i?. 10 1). The proper shipping  name of the material is Compressed Gases. nos.. it isc
in I%zard Class 3.2 won-F1 ammable Gas’). and has an assigned identification number of

L% 1956.  The proper label is %O&-FLAMMABLE  GAS.

S. Six Cwnu-y accepted the above-describe:c. shipment of hazardous material for

cvlsportation  b!. air when the skipping papers did no: inciude:

(ai tie prOpCi s;?I~umg name prescribed for each matezai:_ _
(“D I the ixizard c1ass presctibed  for each materiti:
I c,) me assigned idenu?cation number prescribed for each marenal: and
(d) me total quann?. of eacn hazardous mater%.

9 Sun County accepted the aboxa-tiesciibei  stipmenr of hazardous mareriai for

tran.sporration  bJ.alr when 11 faiied to:
(a) ctif- that the mater& were m accordance with the :XMR (49 C.F.R. $5 lYl_ et sea.)

r .
by piking the certification set fort& rn $ ! “- 3n4(  a) Oi $ 1~2.304k )I 1) or TLhe I-IMR i A?. f-_-v

CER s 1 72204(a)  or 5 i 73.3Od-(  cN! jj:

(‘0) add the certificauon requtred b!-  $ ! X204(  c)(3)  of the 1% (49 C.F.R.
$ 172204(c)(3)): and
(c) prepare the required cenifications  in dupiicate.

1O.Str.n  Counu-y accepted the shipment of hazardous material for uansportarion by air when
it did not rnstruct each o&cer. zant and emplovee having responsibiiirl;  for this-” *
shipment as to the appiicable  Hazardous Materials Re@ations (49 C.F.R. $5 171. et

seq.).

II

By reason of the above. Sun Country vioiared the following Depanment  of Transportation
Hazardous Materials Regulations:

1. Section 17 5.3 (49 C.F.R. 5 175.3,  in that Sun County accepted hazardous materials
aboard an ticraft  which were not prepared in accordance with this subchapter.



2. Section 1753;!a)(?9  C.F.R. 5 175.33(a)), in that Sun Countn:, as the operator of an
aircraft c-kg hazardous material, did not give the pilot-in-command the following
information. in writing. az early as possible prior to departure:

(1) The proper shippino  name. hazard class and identification number as* A =
specified in Section 173. 10 1_ or the ICAO Technical Instructions;

(2) The total number of packages:

(3) The net qu.antiF- or gross weight. as applicable, for each package:

(4) The location of tie packages  aboard the aircrak

(5) Con&nation tha: no damaoed or leakix packages have been ioaded on the aircraft:

an&

(6 ) If appiicabie. an inZic3tion  that the material is being nansportec  under an esemption.

3. Section 53~~ 4 %.3L.  5 1’5.35ra)).  in that Sun Couny carxti  2
smpment  of hazardous mat,,  la-ais  aboard an aircti wrthout  -the accompan~*m~  shipotng. .
papers required b!. 29 C-F.?.. 175 .ZO(  a)(2’!.. .

Pursuant to Titie Asi okhe 5rured STares  Code. Section 46301  [A9 L-S.C.
$4630 1 j. Re.moncknr is sr;‘ble:;  to a crxii penalty not to exceed S25.OOO.c)O  for each

vioiation  of tie refuiations.

Under the fac5 facz a6 ZiTC’XIlS’ZiIlCES  Of this 2222.  a civii penaip.  Of SS.000 1s

approptiate.

WHEREFORE. the _~,zncv. bv counsel, respectii~~ requests that *2x .-kmmiscative La,_
Judge enter an Order that Respondent be assessed a civil-pen&v in the amount of S5.000.

Respectfully submink,+ this 25th day of June. 1998.

Attorney
Federal -4viation ~Uministration
Great Lakes Region -4GL-7
2300 East Devon -4venue
Des Pkines.  IL 6001 S

AGL-7P
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I hereby certify- that the foregoing Compiaint has been mailed this date by Ce&fed Mail, Rem

Receipt Requested. to:

Orieinal  and One CODY

Hearing Docket
Federal -4viation Administration
800 Independence -4venue.  S. W.
Room 923.4
Washington. DC 20591
(Arm:  Hearing Docke: Clerk)

One COD\-:

Donaid Chant:  Mark. Jr.
&E.\GKER  g: GEER.  P.L.L.?
200 ?vhlltifoods  Tow:
33 South Si.xth Sneer
&h.xa~oiis.  .h4X 5 201

Dated this 30th day ofJune. 1098


