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MOTION TO DEEM ALLEGATIONS OF COMPLAINT ADMITTED,
AND TO LIMIT HEARING TO SANCTION AMOUNT

The Federal Aviation Administration (the Agency), by and through counsel, moves the
Administrative Law Judge pursuant to 49 C.F.R. $13.209 to deem the Complaint entirely
admitted, and limit the hearing in this matter to the sanction amount. In support thereof, the
Agency states as follows:

The issue presented by this motion is a simple one: whether Sun Country Airlines, Inc.’s
(Sun Country’s) Answer (Exhibit “A”) filed on July 31, 1998, is sufficient under the Rules of
Practice in FAA Civil Penalty Actions (14 C.F.R. § 13.201 et seq.). A cursory review of the
Answer reveals that it does not comply with § 13.209. As such, under § 13.209, the allegations in
the Agency’s Complaint (Exhibit “B”) filed on June 30, 1998, should be deemed admitted.

49 C.F.R. $13.209 entitled Answer dictates as follows:

(e) Specific denial of allegations required. A person filing an answer shall admit, deny,
or state that the person is without sufficient knowledge or information to admit or deny,
each numbered paragraph of the complaint. Any statement or alegation contained in the
complaint that is not specifically denied in the answer may be deemed an admission of
the truth of that allegation. A general denial of the complaint is deemed a failure to file

an answer.

(f) Failure to file an answer. A person’s failure to file an answer without good cause
shall be deemed an admission of the truth of each allegation contained in the complaint.



As the Administrative Law Judge will note, in response to the Agency’s detailed factual
allegations at Paragraphs I. 1 through 10, and legal allegations at ParagraphsII.1— 3!, Sun
Country merely alleges as follows:

l.
Admits the allegations of Count 1, §{ 1 and 2 of the Administrator’s Complaint.

Il.

Specifically denies that Sun Country Airlines, Inc. violated any Federal regulations in

connection with the operation of Flight #437 on March 4, 1996 and puts the

Administrator to his strict proof.

V.

Except as herein qualified, stated or otherwise answered, specifically denies each and

every matter, thing and allegation contained in said Complaint.
Exhibit “A”.

Sun Country only specifically addresses Paragraphs 1 and 2. As to the remaining 10
allegations of the Complaint, it makes no specific response other than a general denial in
Paragraph V. Sun Country’s failure to specificaly deny the remaining paragraphs may be
deemed an admission of those allegations under $13.209(e), More importantly, its attempts to
brush off responding to those alegations with a general denia is deemed a failure to answer
under the last sentence in § 13.209(e), and is therefore considered an admission under § 13.209(f).

WHEREFORE, the Agency respectfully requests that the Administrative Law Judge
deem the Complaint admitted, and limit the hearing in this matter to the sanction amount.

Respectfully submitted,

(onstc TPpationy )

Candace R. Mrakovich
Agency Representative

! At the same time this Motion is being filed, the Agency is aso filingan AMENDMENT TO THE
COMPLAINT which withdraws Paragraph 1. 1 of the Complaint.



CERTIFICATE OF SERVICE

| hereby certify that the foregoing Motion To Deem Allegations To Complaint Admitted, And To
Limit Hearing To Sanction Amount have been sent overnight mail to:

ORIGINAL AND ONE COPY:

Hearing Docket

Federal Aviation Administration
800 Independence Ave,, S.W.
Rm. 924A

Washington, DC 20591

(Attn: Hearing Docket Clerk)

ONE COPY:

Donald Chance Mark, Jr.
MEAGHER & GEER, PL.L.P.
4200 Multifoods Tower

33 south sixth St.
Minneapolis, MN 55402

Qaroma SHuSar

Tammy Gardn
Lega Technician

Dated this 1* day of September, 1998.



U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

FAA Docket:
in the Matter of: FAA File No.: 86-GL-73-0044

SUN COUNTRY AIRLINES, INC.
JUDGE NOT ASSIGNED

ANSWER OF SUN COUNTRY AIRLINES, INC.

Sun Country Airlines, Inc., for its answer to the Complaint of the Federal Aviation
Administration, herein alleges:
}
Admits the allegations of COUNT 1, f[ff 1 and 2 of the Administrator's Complaint.
Il.

Specifically denies that Sun Country Airiines, Inc. violated any Federal
regulations in connection with the operation of Flight #37 on March 4, 1996 and puts
the Administrator to his strict proof thereof.

111,

Affirmatively asserts that the Administrator has failed to state a claim upon which

reiief may be granted against Sun Country Airlines, Inc.
V.

Affirmatively asserts that plaintiffs Complaint is stale and untimely and

accordingly, Sun Country Airlines, Inc. has been duly prejudiced.
V.

Except as herein qualified, stated or otherwise answered, specifically denies

Exhibit "A



each and every matter, thing and allegation contained in said Complaint.
WHEREFORE, Sun Country Airlines, Inc. prays that the Federal Aviation
Administration take nothing by its Complaint and that judgment be €ntered in its favor

together with its costs, disbursements and attorneys fees incurred Nerein:-

/

pd
Donald Chance Mark, Jr. (#67659)
MEAGHER & GEER, p.LtPp.,
4200 Muttifoods Tower
33 South Sixth Street
Minneapolis, MN 55402
(612) 338-0661

| ’ 4 e e’ ‘ /
Dated: 7//5///96{7/ AV 4 M e

1

Attorneys for Sun Country Airfines, Inc.

1836406
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In the Matter of: ) FAA DOCKET No.
) (Civil Pepalty Action)
Sun Country Airlines, Inc. )
) FAA File No. 96-GL-73-0044
JUDGE NOT ASSIGNED

The Federal Aviation Admimstauon (FAA). by counse!l. hereoy ilies 11s Complaint.

pursuant to Ruiz 208 of the Ruies of Pracuce (14 C.F.R. 13.308 . anc states as follows:

U

L

On June 1. 1998. Respondent Sun County Airimes. inc.. was advise? tarougn a Final
Nouce of Proposed Civii Penalry that the FAA proposed to assess 2 civil penalty in the
amount of $3.000. On June S. 1998. Respondent subrmitied a writien regues: for a
neanng.

Sun Countrv Airlines (Sun Countv) is the holder o7 Air Carner Operaung Certificate
Number SCNAQO43A.

. On or about March4, 1996, Sun Countv knowingly carried a hazardous material as

company owned materiadl (COMAT) in the cargo hoid of a passenger aircratt (the
shipment).

At all times mentioned herein. the shipment was not accompanied bv a Shipper's
Certification or Declaration of Dangerous Goods.

On March 4, 1996. Flight #4357, a regularly scheduled Sun Country passenger flight in
air transportation from Salt Lake City, Utah (SLC) to San Jose Cabo San Lucas (SID),
was diverted to Maztlan. Mexico (MZT) due to a fire alarm bell and light on the number
one engine and subsequent expending of one of the fire extinguisher bottles for the
engine. After arriving at MZT, the expended fire extinguisher bottle was replaced by a
fire extinguisher bottle which was being carried as COMAT in the forward cargo hold of
the aircraft.

Exhi bit "B"



6. Sun Country personnel subsequently advised representatives of the Federal Aviation
Administration (FAA) of the carriage of the engine fire extinguisher bottle as COMAT
aboard Flight “137. FAA representatives verified the results of the above-described
Invesugation, and during their subsequent investigation. found that the shipment was not
accompanied by shipping papers describing and certifying its contents, nor was the Pilot
in Command notified in writing prior to departure of. among other things, the proper
shipping name. hazard class and identification number of the hazardous material being
carried.

-

An aircraft engine fire extinguisher bottle is classified as a hazardous material under the
Department of Transportation .-azardous Materials Regulations (HMR) (49 C.F.R.

§ 172.10 1). The proper shipping name of the material is Compressed Gases. nos.. it is
in Hazard Class 3.2 (Non-Flammable Gas). and has an assigned identification number of
UN 1936, The proper labd is NON-FLAMMABLE GAS.

§. Sur Counuv accepted the above-descripec shipment of hazardous material for
mansportation oy ar when the skipping papers did not mciude:
(aj the proper shipping name prescribed for sach matenal:
(b | the hazard class prescribed for each matena:
( ¢) the assigned idenufication number prescribed for each matenal: and
(d) the total quanor of sacn hazardous matenal.

2 Sun Countrv accepted the abcve-describec smipment of hazardous rmatenai for
Trapsportauon py.air when 11 faiied to:

(a) cerufv that the materniais were m accordance with the HMR (46 CF.R. §¢ 171, et_sea)
bv printing the certification set fortnn §*7°2048) @ § 172.204(c y 1) or tne HMR ( 49
CFR $§172.204(a)or §1 72204 c)(1 jj:
(b) add the ceruficauon requurec by § 1 72.204( ¢)(3) of the HMR (49 C.F.R.
§ 172204(c)(3)): and
(c) prepare the required certuficauons in dupiicate.

10.Sun Country accepted the shipment of hazardous material for wansportanon by air when
it did not instruct each officer. agent and employvee having responsipility for this
shipment as to the applicable Hazardous Materials Regulauons (49 C.F.R. §§ 171. et
sea.).

I

Bv reason of the above. Sun Country vioiared the following Deparunent of Transportation
Hazardous Materials Regulations:

1. Section 17 5.3 (49 C.F.R. § 173.3), in that Sun County accepted hazardous materials
aboard an aircraft which were not prepared in accordance with this subchapter.



2. Section 175.33(a)(49 C.F.R. § 175.33(a)), in that Sun Country, as the operator of an
arcraft carrving hazardous material, did not give the pilot-in-command the following
information. in writing. as early as possible prior to departure:

(1) The proper shipping name. hazard class and identification number as
specified in Section 172.10 1. or the ICAO Technica Instructions;

(2) The total number of packages:
(3) The net quanurty or gross weight. as applicable, for each package:
(4) The location Of 102 packages aboard the aircraft:

(5) Confirmation tha: no damased or leakine packages have been loaded on the aircraft:
an&

(6) If appiicabie. an indicauon that the materia is being Tansportec unasr an exemption.

3. Section 173352 2@ CFR.SITE 35( )). in that Sun County cammed 2
shipment of hazardous materiais aboard an aircraft without the accompanyving snipping
papers required ov 40 C.=.F. 17> 300 a)2l.

Pursuant to Titie 4G o7 the Unuted States Code. Section 46301 (49 U.S.C.
§4630 1. Respondent is sudiect to a civil penalty not to exceed $S25.000.0C for each
vioiation of the regulatioas.

Under the facis. facts anc circumstances of thiscase. acivil penainv o $3.000 1<
appropriate.

WHEREFORE. the A.gencv. bv counsdl, respecttully requests that tne Admurustrauve Law
Judge enter an Order that Respondent be assessed a civil penalty in the amount of $3.000.

Respectfully submitiec this 25th day of June. 1998.

/ K 2 f//h?afwlé/

Candace R. Mrakovich
Attorney

Federal Aviation Administration
Great Lakes Region AGL-7
2500 East Devon Avenue

Des Plaines. IL 6001 §

AGL-7P



| hereby certify that the foregoing Complaint has been mailed this date by Certified Mail, Return

Receipt Requested. to:

Onginal and One Copv:

Hearing Docket

Federal Aviation Administration

800 Independence Avenue.
Room 923.4
Washington. DC 20391

S W,

(Atm: Hearing Docket Clerk)

One Coov:

Donaid Chance Mark. Jr.
MEAGHER & GEER.P.L
2200 Mulufoods Tower
33 South Sixth Sneer
Minneapoils. MN 23402

Dated this 30th day of june. 1098
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Lagal Techmician
FAA Grear Lakes



