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DECI SI ON AND ORDER OF THE REG ONAL ADM NI STRATOR

This is a proceeding for the assessnent of a Class |
adm ni strative penalty under subsection 309(g) of the Clean
Water Act, 33 U . S.C. § 1319(g). The proceeding is governed by
the United States Environnental Protection Agency's (EPA)
Proposed 40 C.F.R. Part 28--CONSOLI DATED RULES OF PRACTI CE
GOVERNI NG THE ADM NI STRATI VE ASSESSMENT OF CLASS | ClVIL
PENALTI ES UNDER THE CLEAN WATER ACT, THE COWMPREHENSI VE
ENVI RONVENTAL RESPONSE, COMPENSATI ON AND LI ABI LI TY ACT, AND
THE EMERGENCY PLANNI NG AND COVMUNI TY RI GHT- TO- KNOW ACT, AND
THE ADM NI STRATI VE ASSESSMENT OF CI VIL PENALTI ES UNDER PART C
OF THE SAFE DRI NKI NG WATER ACT, 56Fed. Reg. 29,996 (July 1,
1991), issued October 29, 1991 as supersedi ng procedural
gui dance for Class | adm nistrative penalty proceedi ngs under
subsection 309(g) of the Clean Water Act, 33 U.S.C. 8§ 1319(9g)
(Consolidated Rules). This is the decision and order of the
Regi onal Adm ni strator under 8 28.28 of the Consoli dated
Rules. In summary, the decision finds Respondents Thomas Kelly
and Jonathan Prisk to have violated Section 301(a)of the Cl ean
Water Act (Act or CWA), 33 U.S.C. § 1311(a), due to the
di scharge of pollutants into waters of the United States
without a permt issued by the Secretary of the Arny.

Pursuant to Section 309(g)(2)(A), 33. US.C 8§
1319(g)(2)(A), the decision assesses a civil admnistrative
penal ty of four thousand dollars ($4,000) against Thomas Kelly
and a civil admnistrative penalty of three thousand dollars
($3, 000) agai nst Jonat han Pri sk.



| . Procedural Background

This action is based upon the Fourth Amended Conpl ai nt
served by EPA upon Respondents Thomas Kelly and Jonat han
Prisk. The conplaint, brought under Section 309(g) of the
Cl ean Water Act, 33 U . S.C. 8 1319(g), alleges violation of CWA
Section 301(a), 33 U.S.C. 8 1311. EPA charges that the
Respondents, Thonmas Kelly and Jonat han Pri sk, discharged
certain pollutants, including fill material, onto wetl and
property owned by Thonmas Kelly. EPA alleges that the discharge
required a Section 404 permt issued by the U S. Arny Corps of
Engi neers (Corps), 33 U S.C. § 1344. All parties agree that no
permt had been issued. The Class | adninistrative penalty
conplaint (Adm nistrative Conplaint), proposes the assessnent
of adm nistrative penalties against Thomas Kelly in the anpunt
of Four Thousand Dol | ars ($4,000) and Jonathan Prisk in the
amount of Six Thousand Dol l ars ($6, 000).

An adm ni strative hearing was held in this matter. Thomas
Kelly testified at the hearing and subm tted docunents which
were included in the adm nistrative record. Jonathan Prisk
did not appear or testify. Both Respondents were represented
by attorney Tinothy Dwyer. EPA was represented by counsel and
presented its case via witness testinmony and subm ssion of
documents. Witten public comments were received and nade part
of the adm nistrative record. M. Richard Persson, a public
comenter, also testified in person.

1. Statutory Background

The CWA is a conprehensive statute designed "to restore
and maintain the chem cal, physical, and biological integrity
of the Nation's waters."” 33 U S.C. § 1251(a). The Act is
desi gned to achieve this goal by controlling the discharge of
pol lutants at their source. See generally, EPA v. California
ex rel. State Water Resources Control Board, 426 U. S. 200
(1976). Section 301(a), 33 U S.C. § 1311(a), prohibits the
di scharge of any pollutant, including fill material, into
"wet | ands” which are waters of the United States, except in
accordance with the terns of a permt issued by the Corps
pursuant to section 404(a) of the Act. 33 U S.C. § 1344(a).

A. Liability

Persons |iable for unauthorized discharges of fill
material into wetlands include the property owner, operator of
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t he point source fromwhich the discharge occurs and any
person directing the filling activity. In order to establish a
vi ol ati on of Section 404 of the Act, EPA nmust show that:

(1) respondent is a "person" as defined by the Act;

(2) the cited property contains a "wetland";

(3) the wetlands constitute "waters of the United States";

(4) respondent's activities at the site resulted in a

"di scharge"” of a "pollutant” froma "point source,” into the

"wet | and; " and

(5) respondent did not have a permt for its discharge
activity.

B. Penalty

Section 309(g) of the Act states that "[w] henever the
Adm ni strator finds that any person has viol ated section

301... of this title, ... the Adm nistrator nmay, after
consultation with the State in which the violation occurs,
assess a class | civil penalty....The ambunt of a class |
civil penalty ...my not exceed $10, 000 per violation." 33

U S.C 8 1319(g). Section 309(g)(3) requires that the

Adm ni strator take into account the follow ng factors when
determ ning the amount of a civil admnistrative penalty: the
nature, circunstances, extent and gravity of the violation, or
violations, and with respect to the violator, ability to pay,
any prior history of such violations, the degree of

cul pability, econom c benefit or savings (if any) resulting,
fromthe violation, and other such matters as justice my
require. 33 U.S.C. 8§ 1319(9g)(3).

I11. Disputed |Issues
A. Liability

I n Respondents' Statenent of Triable |Issues, the
Respondent s cont est whet her:

1) the real property at issue contains wetl ands;

2) whether "fill material" has been discharged onto wetl ands;
and



3) whether the alleged placenment of fill material required a
permt.

B. Penalty

The Respondents al so contest, whether, if violations are
found, EPA has properly assessed the penalties against M.
Kelly and M. Prisk.

| V. Testinony at Hearing

Respondent Thomas Kelly owns property, identified as Section
16, T. 5N, R 13E in Jefferson County, Wsconsin. The property
is located adjacent to Lake Koshkonong. On the Kelly property,
i mredi ately shoreward to the west and adj acent to Lake
Koshkonong, is a depressional "swale" area. EPA approxi nates
the entire swale area to be 3.5 acres in size. Stip. 6, Tr.
48-9,59. The swale is bounded by an ice ridge on the east and
a strand of pine trees on the west. The swal e extends the
entire length of the Kelly property. Tr. 47, 86-88, C Ex. 2,

6.

On August 24, 1990, Dale Pfeiffle of the U S. Arny Corps
of Engi neers conducted an inspection of the Kelly property.
Tr. 41. He observed and classified the vegetation growing in
the swale and testified that the swale had a predom nance of
hydr ophytic vegetation. Tr. 57, 73. The 1987 Corps of
Engi neers Wetl ands Del i neati on Manual defines hydrophytic
vegetation as plant matter that is adapted to life in
saturated soil conditions. Tr. 37, R Ex. 1 p.13.

During his August 24, 1990 inspection, M. Pfeiffle also
observed that the entire swale area was inundated with one to
four inches of water. Tr. 57. Wetlands hydrology is the
presence of water at or near the surface of an area for a
duration of sufficient Iength to support hyrophytic
vegetation. Tr. 38. The presence of standing water is a
positive indication of wetlands hydrology. Tr. 58. Based upon
t he predom nance of hydrophytic vegetation and the inundation
of the surface of the swale with water, M. Pfeiffle concl uded
that the swale area of the Kelly property is a wetland. Tr.

58. The U.S. Geological Survey's quadrangle map of the
Busseyville, Wsconsin area has shown a marsh and wooded marsh
on the Kelly property since 1961. Tr. 59. M. Pfeiffle
testified that on August 28, 1990, he spoke to Respondent
Kelly regarding his determ nation that the swale area was a
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wetland. Tr. 80. M. Pfeiffle testified that he explained to
M. Kelly the Clean Water Act requirement that discharges of

dredged or fill material into wetlands nust be permtted. Tr.
80-82. On the sane date, M. Pfeiffle sent to Respondent Kelly
an application for an after-the-fact pernmt. In the August 28,

1990 conversation, M. Pfeiffle had stated his opinion that
i ssuance of the permt was unlikely. Tr. 82-3.

On Septenber 11, 1990, M. Pfeiffle again inspected the
Kelly property. He took two soil borings of the swale area.
Usi ng the Munsell color chart, M. Pfeiffle determ ned that

the soil in the swale area had a value of 2 and a chroma of
zero; the color of the soil was black. Tr. 69. A chrom of 1
or less is an indication of a hydric soil. Hydric soil has

formed characteristics, including gray or black coloring,
under saturated fl ooded or ponded conditions. Tr. 38.

On Novenber 1, 1990, Ben Wbpat of the Corps sent to the
attorney, who was at that tinme representing M. Kelly, a
| etter describing the wetland characteristics observed by M.
Pfeiffle during his 1990 inspections. The letter stated that
the swale area of the property was a wetland. A copy of the
letter was sent to Respondent Kelly. Tr. 83, Cex.II.

I n Novermber 1990, U. S. EPA issued to Respondent Kelly an
Adm ni strative Conpliance Order (ACO pursuant to Section
309(a) of the Act, requiring M. Kelly to renove the fill
material fromthe wetlands identified by M. Pfeiffle. Tr.
217-8. M. Kelly indicated that he intended to conply with the
terms of the order. To nonitor conpliance, G egory Carlson of
U.S. EPA inspected the Kelly property. Photographs dated
between April 3 and 21, 1991, show that the area identified by
M. Pfeiffle as the wetland, and subject to the adm nistrative
order, was fl ooded. Respondent Kelly testified that he was
unable to conply with the tinmetable in the ACO for renoval of
the fill because of the flooding conditions. Tr. 309, 231.
Respondent Prisk, working for Prisk Construction, renoved the
fill in July 1992. Tr. 232-33.

On February 1, 1994, in response to a citizen's
conplaint, WIlliam D. Meyer of the Corps inspected the Kelly
property. Tr. 161-2. During the February 1, 1994 inspecti on,
M. Meyer observed Respondent Prisk operating a backhoe in the
swal e area. Tr. 164-66. M. Meyer observed Respondent Prisk
usi ng the backhoe to excavate a pit and then sidecast the
dredged material into the area i medi ately adjacent to the
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pit. Tr. 164-67. The pit was in the swale area which had been
identified as a wetland by M. Pfeiffle in 1990. The backhoe
was being used to gather vegetative debris and place it into a
series of pits dug by Respondent Prisk. In hearsay testinony,
whi ch was unrefuted at the hearing, M. Myer testified that
Respondent Prisk indicated that he was aware of the wetl ands
permtting requirenents of the Clean Water Act. M. Meyer
stated that Respondent Prisk admtted that he knew that a
permt was required because of actions involving his father
and an illegal fill imrediately adjacent to the Prisk
residence. Tr. 165-68.

M. Meyer observed at | east seven additional areas in the
wetl and that |ooked simlarly disturbed. Tr. 169-171. Each of
the eight disturbed areas was between 1000 and 5000 square
feet in area. Tr. 171-72. Respondent Kelly testified that
Respondent Prisk worked for two partial days to excavate the

pits, fill themwth vegetative debris and backfill the pits.
Tr. 326. Neither Respondent Kelly, nor Respondent Prisk had
applied for a permt to place dredged or fill material into

the Kelly wetl and.

On February 10, 1994, M. Meyer again inspected the Kelly
property. This tinme he was acconpani ed by G egory Carlson of
U.S. EPA Tr. 176. On this inspection, Messrs. Meyer and
Carl son observed and paced the area that they determ ned had
been di sturbed by the filling activity. Tr. 237-38. By EPA's
cal cul ation, the disturbed area, containing at |east eight
pits, was approxinmately 936 feet in length and 100 feet w de.
EPA considered that an area of 2.1 acres, nuch larger than the
actual size of the pits, had been "disturbed" by the
excavation. This was due to danage caused by operation of
heavy equi pnent on the wetland. Tr. 237-44. This inspection
was undertaken while there was snow cover on the ground. M.
Carlson testified that he observed sheared vegetati on and
| arge clots of earth poking through the snowin the swale. Tr.
237. M. Meyer returned to his office and discussed with his
supervisors the fact that the 1994 fill operation took place
in the area that had been the subject of the 1990
Adm ni strative Consent Order. Because the Corps considered
this repeat behavior, the Corps sent to U S. EPA a letter
requesting that U S. EPA initiate an enforcenent action
for the 1994 violation. C. EX 13. M. Myer testified that it
is the policy of the Corps to refer for enforcenment to U S.
EPA repeat cases of violation. Tr. 85-86. In June 1994, M.
Carl son began to prepare the case and draft the conplaint. The
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conpl aint was issued in Septenber 1994. It required review and
signoff by six Agency personnel. Thomas Kelly testified that
he is enployed by a furniture business. He purchased the

| akefront property with the intent to develop it. He had the
property rezoned, dealt with historical preservation issues
and received a local county permt to fill. Tr. 303. Upon
recei pt of the local permt, M. Kelly cleared the property of
box el ders, opportunistic trees which had overgrown the
property. A portion of the property had becone an unaut hori zed
gar bage dunp and he cleared the | and of the debris. Tr. 304.
M. Kelly then began to fill the property in conformty with

| ocal permt issued by Jefferson County. When M. Pfeiffle
visited the property in 1990, the Corps representative warned
M. Kelly and M. Prisk, who was operating the backhoe, that
they m ght be in violation of the Clean Water Act for filling
a wetland. Tr. 306. M. Pfeiffle sent M. Kelly the
application for an after-the-fact permt. M. Kelly waited
several weeks, heard nothing fromthe Corps and, based upon

t he advice of his counsel, resunmed his fill operation. Tr.
307. The Corps then reinspected the property. M. Kelly
entered an into an Adm nistrative Consent Order and conplied
with its requirenents for the restoration of the wetland. In
achieving the restoration, M. Kelly worked closely with the
Corps. Tr. 313.

M. Kelly testified that his current problem began with
fl oodi ng that occurred in 1993. To clear the damage, M. Kelly
cl eared out brush and cut up downed trees. As the vegetative
debris would not burn in pits, he burned it directly on the
property. Tr. 309. M. Kelly then asked his friend, Jonathan
Prisk, to help himbury the root stunps because they were
wat er | ogged and woul d not burn. Tr. 310. M. Kelly stated that
there were six or seven big tree stunps al ong the shoreline.
M. Prisk dug out the stunps "put themin the hole and covered
it back up and racked it up with the bucket...." Tr. 310.

M. Kelly estimated that there were about four pits, 15
feet by 15 feet, and six feet deep. Tr. 311. M. Kelly
testified that he always tried to be cooperative with the
federal authorities. Tr. 313.



V. DI SCUSSI ON OF LI ABILITY | SSUES
A. The Exi stence of a Wetl and

"Wet | ands" are defined as "those areas that are inundated
or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under nornal
circunmst ances do support, a preval ence of vegetation typically
adapted for life in saturated soil conditions. Wetl ands
generally include swanps, marshes, bogs and simlar areas." 33
C.F.R 328.3(d). The key to identifying a wetland is the
presence of vegetation "typically adapted for life in
saturated soil conditions." 33 C.F.R 323.2(c). The Corps
takes a three paraneter approach to determ ne the existence of
a wetland. The Corps | ooks for the presence of hydric soils,
wet | ands hydrol ogy and indicators of hydrophytic vegetation.
Tr. 37-39.

To hel p determ ne the existence of a wetland, the Corps
has drafted its Wetlands Delineati on Manual. There are 1987
and 1989 versions of the manual. Wil e neither manual has been
pronmul gated into law, the 1989 version was in effect and used
by the Corps as "guidance" in 1990, when M. Pfeiffle made his
wet | and determ nati on concerning the Kelly property.

Initially, | note that argunments by the Respondents
concerning the requirenents set out in the 1987 Manual are
i napplicable. The guidelines set out in the 1989 Manual are
t he guidance in this matter. Furthernore, both Delineation
Manual s are nerely tools to be used in determ ning the
exi stence of a wetland. They have not been pronulgated into
| aw and have no binding effect. See U S. v. Ellen, 961 F.2d
462 (4th Cir. 1992).

Three Paranmeter Approach of the Corps:
1. Evidence of Hydrophytic Vegetation

M. Pfeiffle testified that during his August 24, 1990
i nspection of the Kelly property, he observed vegetation
i ncluding black willow, sandbar willow, broadl eaf arrowhead,
] ewel weed, duckweed, sedge, stinging nettle and reed canary
grass in the swale area. Tr. 49, 61, 73. M. Pfeiffle stated
that 80 to 90 percent of the swale area was covered by
vegetation with an indicator status of obligate. Tr. 52. Pl ant
species with an indicator status of obligate occur in wetlands
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99 to 100 percent of the time. Tr. 52. The renmni nder of the
swal e area was covered by plant types with indicator status of
facultative plus, facultative wet, facultative wet plus, or
obligate. Tr. 52-3. Plant species with an indicator status of
facultative wet plus occur in wetlands nore that 75 percent of
the time. Tr. 53. Plants with an indicator status of
facultative wet have a probability of occurring in a wetl and
66 to 99 percent of the time. Tr. 38. The indicator status
which M. Pfeiffle assigned to each species of plant after his
1990 visit is consistent with systemoutlined in the National
Li st of Plant Species that Occur in Wetlands, North Central
Regi on of the United States (National List of Plants). C. Ex.
3.

Whi | e Respondents argue that the vast majority of plant
types which M. Pfeiffle identified occur regularly in non-
hydric soils, the nore inportant statistic is the percentage
of area covered by each species. Convincingly, 80 to 90
percent of swale area was covered by tree and shrub canopies
of the obligate species. Obligate species occur in wetlands 99
to 100 percent of the time. Tr. 52. This nmeans that 80 to 90
percent of the swale was covered with vegetation that occurs
in wetlands 99 to 100 percent of the tine.

2. Evidence of Hydric Soils

Respondents argue that M. Pfeiffle performed no soi
tests, did not know if the soil was organic or mneral, could
not state if the soil was poorly drained or contained a
hori zon and did not evaluate the soil redox potential.
Contrary to these assertions, M. Pfeiffle testified that on
Septenber 11, 1990, he dug two hol es and exam ned the soil on
the Kelly property. He testified that the soil contained no
hori zons. Tr.66-69, 112. M. Pfeiffle also testified that he
used the Munsell Soil Color Chart to determ ne that the soils
are hydric, not organic. Tr. 112-119. Wil e Respondents claim
that without know edge as to soil makeup, M. Pfeiffle cannot
use the Munsell Soil Color Chart to classify the soil, the
record does not support this claim Tr. 119, C. Ex.5.

Respondents al so argue that M. Pfeiffle failed to
testify as to stratigraphy, topography, soil perneability and
failed to performa wetlands delineation as required by the
1987 Wetl ands Manual . As stated previously, the manuals are
only guidance and at the time of the 1990 assessnent, the 1989



Manual was in effect. It did not contain a delineation
requirement.

3. Wetlands Hydrol ogy/ I nundati on with Water

The exi stence of flooding and inundation or saturation
with water is another criteria used to determ ne the existence
of a wetland. Tr. 37-39. M. Pfeiffle testified that during
his inspections, the swale area was inundated with one to four
inches of water. Tr. 93-94. Conpl ai nant subm tted photographs
taken during the inspections which support the statenent. C.
Ex. 2. M. Richard Persson, a sportsman who has been visiting
the site for nearly fifty years, testified that there wasn't a
year when the area was dry; it was a nmarshy area and even when
the | ake was |low, there was water in the area between the ice
ridge and the | ake (swale area). Tr. 139. The extrene sout hern
end of the Kelly property, lot 1, always had standi ng water.
As you wal ked north, toward lot 7, the amount of standing
wat er di m nished. Tr. 139. However, unless you wanted to wal k
frombog to bog, you need hip boots to cross the swale. Tr.
140. M. Kelly, hinmself, testified that he was unable to
renmove fill material in 1991 due to water on the property,

t hat waterl ogged stunps were | ocated on the shoreline, that it
was not unusual for water to flood across the top of the ice
ridge in spring and that in 1992 there was three feet of water
in the wetlands for nost of the summer. Tr. 138-42, 308-311,
329.

4. Ot her Factors

Respondents argue in their witten Cl osing Argunent that
the report of their expert Gehard Lee, supports the argunent
that the soil on the Kelly property is not hydric. Respondents
assert that the Lee report shows B sl ope, Welan slit | oam and
Aqui ¢ Hapl udol. However, M. Lee's report is not part of the
record. Respondents cite to the report as Respondents' Exhibit
8. Respondents' Exhibit 8 in the adm nistrative record is the
affidavit of Wlliam D. Meyer prepared in support of

10



Conpl ai nant's Mdtion for Summary Determ nation and Accel erated
Deci sion. R Ex. 8.

Respondents al so argue that M. Pfeiffle did not consider
weat her conditions. M. Pfeiffle stated that |ate August is
typically a dry time of year. Tr. 122. Respondents did not
present any evidence to the contrary.

Concl usion re Exi stence of a Wetl and

G ven the totality of the evidence, | find that the cited
property is a wetland within the neaning of 33 C.F.R
328. 3(d).

B. Discharge of Dredged or Fill Material

| n Respondents' Statenent of Triable |Issues, the
Respondents al so contest whether "fill material" has been
di scharged onto a wetl and.

Fill material, defined as any pollutant which repl aces
portions of the waters of the United States with dry |and or
whi ch changes the bottom el evati on of a water body for any
purpose is a "pollutant” within the meani ng of section 502(6)
of the Act, 33 U S.C. 8§ 1362. United States v. Huebner, 752,
F.2d 1235 (7th Cir. 1984), cert. denied, 474 U S. 817 (1985);
U S. v. Cunberland Farms of Connecticut Inc., 647 F. Supp..
1166 (D. Mass. 1986), 826 F.2d 1151 (1st Cir. 1987); 40 C. F. R
232.2(g). The discharge of pollutants froma point source is
defined to nean "any addition of any pollutant to navigable
waters from any point source.” Bulldozers and other earth
novi ng equi pnent are point sources. Avoyelles Sportsnen's
League. Inc. v. March, 715 F.2d 897 (5th Cir. 1983). "Waters
of the United States"” is defined as "all waters which are
currently used, were used in the past, or may be susceptible
to use in interstate comerce.” 33 U S.C. 8§ 1251. Wetl ands
whi ch are adjacent, neighboring or bordering to tributaries of
waters which are or may be used in interstate commerce are
considered waters of the United States. 33 C.F.R 328.3(a).

The activities in question took place upon property that
is imedi ately adjacent to Lake Koshkonong. Lake Koshkonong is
an i npoundnment of the Rock River, a navigable, interstate
wat erway that enpties into the M ssissippi River. Stipulations
7, 8. Respondents stipulated that they used to backhoe to
pl ace vegetative debris into the holes or pits. Stipulation
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13. Respondents stipulated that they sidecast dredged nateri al
adj acent to the holes or pits. Stipulation 13. Respondents
stipulated that they buried vegetative debris with the dredged
material. Stipulation 15.

Concl usion re Di scharge of Dredged or Fill WMateri al

The record supports a finding that the Respondents
di scharged fill or dredged material into a wetl and.

C. Requirenment for a Permt

The Respondents have raised as a Triable Issue the
guestion of whether or not a permt was required for placenent
of the fill material on M. Kelly's land. As will be nore
fully discussed below, the record supports the finding that
t he Respondents are "persons” for the purposes of the CWA, the
land is a wetland, which is a "water of the United States;"
and the Respondents activities resulted in the discharge of a
pol lutant froma point source. In these circunstances, the Act
is clear that the Secretary of the Army nust issue a permt
for the discharge of dredged or fill materials into navigable
waters of the United states. 33 U S.C. § 1344,

VI . FINDI NGS OF FACT AND CONCLUSI ONS OF LAWAS TO LIABILITY

Based upon the Consolidated Rules Section 28.2(b)
adm nistrative record in this matter, | nake the foll ow ng
Fi ndi ngs:

1. Respondent, Thomas Kelly, is a "person” within the neaning
of subsection 502(5) of the Act, 33 U.S.C. § 1362(5).

2. Respondent, Jonathan Prisk, is a "person” within the
meani ng of subsection 502(5) of the Act, 33 U.S.C. 8§ 1362(5).

3. Thomas Kelly holds title to property situated in the

sout heast one-quarter of Section 16, Township 5 North, Range
13 East, Summer Township, Jefferson County, State of

W sconsin. Answer p.4, Stipulation 4.

4. The property borders Lake Koshkonong, which is part of the
Rock River. The Rock River is an interstate waterway that runs
t hrough Wsconsin and Illinois and enpties into the

M ssi ssippi River, a navigable interstate waterway.
Stipulations 7 and 8.
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5. I'mmedi ately shoreward of and adjacent to Lake Koshkonong,
on the Kelly property, is a depressional swale area of
approximately 3.5 acres. Answer p. 14, Stipulation 6.

6. On August 24, 1990, a representative of the Corps observed
that nmore than 90 percent of the swale area was covered by a
predom nance of wetland or hydrophytic vegetation with an

i ndi cator status of obligate. Tr. 52.

7. A plant species with an indicator status of obligate w ||
occur in a wetland 99 to 100 per cent of the time. Tr. 52.

8. On August 24, 1990, the swale are was inundated with one to
four inches of water. Tr. 57, Conpl. Ex. 2.

9. At the September 11, 1990 inspection, the Corps
representative determ ned that the swal e area contai ned hydric
soils. Tr. 69.

10. Hydric soils formcertain characteristics under flooded or
ponded conditions, including gray or black coloring. Tr. 38.

11. Over the last 50 years, the swale was annually inundated
with water, often for 30 to 60 days at a tine. The swal e was
used by sportsmen for duck hunting. Tr. 138-140.

12. Based upon the existence of a predom nance of hydrophtic
vegetation, hydric soil and inundation with water, the swale
area of the Kelly property is a "wetland" as defined by 40
C.F.R 232.2.

13. These wetl ands are "waters of the United States' within
t he neani ng of Section 502(7) of the Act, 33 U S.C. § 1362(7);
40 C.F. R § 232. 2.

14. Prior to being disturbed, the wetlands on the Kelly
property provided wildlife habitat and perforned purification
and nutrient uptake functions. Tr. 79-80, 146-47.

15. On February 1, 1994, Respondent Prisk operated a backhoe
on the Kelly property. Ans. P. 5; Stipulation 5.

16. Respondent Prisk used the backhoe to dig pits in the swale
area of the Kelly property. Ans. P. 6; Stipulation 12.
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17. Respondent Prisk sidecast the dredged material into the
swal e area and used the backhoe to push vegetative materi al
into the pits. Ans. P. 7, 8; Stipulation 13.

18. After depositing the vegetative material into the
excavated pits, Respondent Prisk used the backhoe to redeposit
the dredged material onto the pits and bury the vegetative
debris. Ans. P. 9; Stipulations 14 and 15.

19. Eight pits were dug, disturbing 2.1 acres of the swale.
The di sruption was caused not only by the actual size of the
pits, which were estimated to range from 1000 square feet to
5000 square feet, but also by operation of the backhoe on the
swale to dig, sidecast and fill the pits. Tr. 170-172.

20. The swale area in which Respondent Prisk operated the
backhoe, dug pits, sidecast dredged material, deposited
vegetati ve debris and redeposited the dredged material was the
same area identified as a wetland by the Corps representative
to Respondent Kelly in 1990. Tr. 163-176, 312.

21. Respondent Prisk performed the work in the swale area of
the Kelly property on February 1, 1994, with the know edge and
at the direction of Respondent Kelly. Stipulation 16.

22. Respondent Kelly had know edge of the Clean Water Act's
prohi bition on placing fill material into a wetland w thout a
permt since at |east August 28, 1990, the date upon which
Dale Pfeiffle of the Corps discussed the permtting and fill
requirenents of the CWA with M. Kelly. Tr. 80-82.

23. Respondent Prisk adm tted know edge of the Clean Water
Act's prohibition on placing fill material into a wetl and

wi thout a permt in a conversation with WIIliam Meyer, of the
Corps on February 1, 1994. Tr. 165-68.

24. Fill material is a "pollutant”™ within the neaning of
Section 502(6) of the Act, 33 U.S.C. 8§ 1362(64) and 40 C. F.R
§ 232.2.

25. Earth-noving equi pmrent, such as the backhoe used in this
case to discharge fill material to the waters of the United
States is a "point source" within the nmeaning of Section
502(14) of the Act, 33 U.S.C. § 1362(14).
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26. Section 301(a) of the Act, 33 U. S.C. § 1311(a) prohibits

t he di scharge of pollutants from point sources to waters of
the United States except in conpliance with specified sections
of the Act, including Section 404 of the Act, 33 U S.C. 8§
1344.

27. At no time during the discharges of pollutants to waters
of the United States described above, did the Respondents have
a permit fromthe Secretary of the Arny issued under Section
404 of the Act, 33 U.S.C. 8§ 1344. Answer p. 15; Stipulation 9.

28. Respondents have viol ated Section 301(a) of the Act, 33
U S C 8 1311(a), by discharging pollutants froma point
source to waters of the United States w thout authorization.

29. Under subsection 309(g)(2)(A) of the Act, 33 U S.C. 8§
1319)g)(2)(A), the Respondents are liable for the

adm ni strative assessnent of a class | civil penalty in an
anmount not to exceed $10, 000 per violation, with a maxi num
civil penalty of $25,000.

VI1. CIVIL PENALTY ASSESSMENT

As stated earlier, in determning the appropriate
adm ni strative penalty, Section 309(g)(3) of the Act, 33
U.S.C. 1319(g)(3), provides that the Adm nistrator shoul d:
...take into account the nature, circunstances, extent and
gravity of the violations, and with respect to the violator,
ability to pay, any prior history of such violations, the
degree of culpability, economc benefit or savings (if any)
resulting fromthe violation, and such other matters as
justice may require.

In addition, as a general principle, Section 28.26(h) of
the Consolidated Rules limts the Presiding Oficer to
consi deration of any applicable Agency policy except any
Agency policy, or portion thereof, that applies to settlenment
of a penalty claimconcerning the assessnent of an
adm ni strative penalty. Conpl ai nant seeks a penalty of $4, 000
agai nst Thomas Kelly and $6, 000 agai nst Jonat han Pri sk,
characterizing their violations as "flagrant” and repeated.
Respondents counter that the violations, if any, were
tenporary and m nor. Respondents assert that assessing
penalties in this case is inappropriate. Based upon the
adm ni strative record, | have taken into account the specific
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following matters in determ ning the appropriate civil
penal ty:

STATUTORY FACTORS:

A. Nature: This is a case of unauthorized di scharges of

pol lutants to waters of the United States. Wetlands serve the
i nportant ecol ogi cal functions of acting as storage areas for
stormand fl ood waters, as prinme natural recharge areas, and
as part of the natural water filtration process. See United
States v. Weismann, 48 F. Supp. 1311, 1346 (M D. Fla. 1980).
Wet | ands al so serve as inportant habitat for mgratory

wat erf omd and ot her animls. The seriousness of the violations
shoul d be measured against the Act's objectives of preserving
t hese inmportant ecol ogical areas. This factor applies equally
to both Respondents.

B. Circunstances:
Thomas Kel |y

At the August 28, 1990 inspection conducted by Dale
Pfeiffle, Respondent Kelly was infornmed that the Corps
considered the swal e area of the Lake Koshkonong property a
wet | and, under its jurisdiction. M. Pfeiffle, the Corps'
representative, explained the federal wetland requirnments and
sent M. Kelly an application for a federal after-the-fact
permt concerning the disturbed area. At that time, M. Kelly
had a | ocal Jefferson County fill permt. Respondent Kelly
testified that he was in conpliance with the terns of the
| ocal permt. M. Kelly ultimately entered into a federa
Adm ni strative Conmpliance Order (ACO), restored and nonitored
the wetland. This was the exact area which was the site of the
1994 violation. Clearly in February 1994, Respondent Kelly had
specific know edge that the swal e area was considered a
wet | and under the CWA and dredge or fill operations required a
permt issued by the Secretary of the Arny.

Jonat han Pri sk

Initially, | note that Respondent Prisk was properly
served and aware of the hearing date and | ocation. He was
represented in the proceedi ngs by counsel and chose not to
appear or testify at the hearing. Anpng the npbst danmagi ng
evi dence agai nst Respondent Prisk were unrefuted statenents
cont ai ni ng hearsay made by both EPA w tnesses and Respondent
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Kelly. Hearsay, which is reliable and not otherw se inproper,
is adm ssible, Richardson v. Perales, 402 U S. 389 (1971);
Section 28.26(d) of the Consolidated Rul es. Hearsay nmay
constitute substantial evidence if it has probative force. Sch.
Bd. OfF Broward Cty., Fla v. HEW 525 F.2d 900 (5th Cir. 1976).
However, | also note that EPA could have strengthened its case
by conpelling the attendance of Respondent Prisk through the

i ssuance of a subpoena under by Section 28.11 of the
Consol i dat ed Rul es.

| find that Respondent Prisk had know edge of the CWA
permtting requirenents. He was enpl oyed by Respondent Kelly
in the sumer of 1992 to renove unauthorized fill that was the
subj ect of the 1990 ACO. In discussing scope of work, it is
hard to imagi ne a scenari o where the parties would not discuss
the permtting issues. Evidence of this know edge is
buttressed by the hearsay testinmony of Corps' enployee, M.
Meyer, that in February 1994, Jonathan Prisk admtted
know edge of the CWA wetland permtting requirenments. Tr. 169,
252, C. Ex. 12.

EPA has submtted a Prisk Construction docunent with the
names of Darrell Prisk and Jonathan Prisk, father and son, on
the letterhead. C Ex. 19. On the strength of this docunent,
EPA asserts that Jonathan Prisk was a principal of Prisk
Construction and should be held to the | evel of know edge of
an owner. In argunment, Respondent Prisk's attorney chall enges
the characterization of Prisk as a principal, rather than an
enpl oyee. | do not find that EPA has made a convi nci ng show ng
t hat Respondent Prisk was a principal of Prisk Construction.
The evidence supports a finding that Respondent Prisk worked
as an enployee on the Kelly site in both 1992 and 1994.
However, as stated above, | do find that Respondent Prisk, an
experi ence backhoe operator, was aware of wetland permtting
requi rements.

C. Extent: Respondent Prisk operated a backhoe on the swal e.
M. Carlson testified that the disrupted area was 100 feet in
wi dth and 936 feet long, slightly over two acres. M. Carlson
testified that eight pits were excavated and that he saw the
di sruption despite snow cover. M. Kelly testified that

bet ween four and six pits of no nore than fifteen feet by
fifteen feet were dug. Tr. 311. G ven the operation of a
backhoe, with the need to dredge, sidecast and sinply nove
about, it is apparent that the disruption of the wetland is
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greater than the size of the excavation. |I find that 2.1 acres
wer e i npacted.

D. Gravity: Unpermtted di scharges are considered to be very
serious violations of the Clean Water Act. The prohibition of
unperm tted di scharges is not new, having been enacted in
1972. (Cct. 18, 1972, Pub. L. 92-500, 8§ 2, 86 stat. 844). The
vegetative cover is used for resting, nesting and foragi ng by
w ldlife. Destruction of the vegetative root system encourages
the invasion of |ess desirable alien, non-native woody species
into the ecosystem

E. Respondents' Ability to Pay: In a proceeding under the
Consol i dated Rul es, a respondent is to bear the burden of
going forward to present excul patory statenents as to
liability and statements opposing the Conplainant's request
for relief. See § 28.10(b)(1). The adm nistrative record does
not contain clearcut evidence of inability to pay by either
respondent. Respondent Kelly has testified as to econonm c
hardshi p because he had to return downpaynments on the
subdi vi ded properties and of financial difficulties caused by
his attenpted devel opnent of the land. The record al so
reflects M. Kelly's ability to obtain an $200, 000 | oan on the
property. Tr. 256. There is nothing in the record as to
Respondent Prisk's inability to pay a penalty. Respondent
Prisk did not raise inability to pay the proposed penalty as
an affirmati ve defense. EPA was unable to obtain Dun and
Bradstreet reports either respondent. Tr. 256.

On the basis of this record, | find that it would be
i nappropriate to mtigate the penalty on these grounds. The
record does not support a reduction in penalty for either
respondent due to inability to pay.

E. Economi c benefit or savings resulting fromthe violations:
Conpl ai nant did not submt evidence of econom c benefit
to either respondent due to the violation. The record supports

a determ nation of no econom ¢ benefit.

F. Prior History of Violation:

Thomas Kelly entered into an Admi nistrative Conpliance
Order concerning the sane type of violation on the sanme
wetland in 1990. EPA has submtted no information indicating
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t hat Jonat han Prisk was the subject of a prior enforcenment
action under the Act.

G. Degree of Cul pability:

Thomas Kel ly's conduct reflects a serious degree of
cul pability. Respondent Kelly was aware of the permtting
requi renment based upon the 1990 ACO. While M. Kelly was
cooperative each tinme he was found to have filled the wetl and,
this does not dimnish his responsibility and liability for
the violation. He was both owner of the property (illegally
filled two tinmes) and he directed the operation of backhoe
oper at or Jonat han Pri sk.

Jonat han Prisk, an experienced heavy equi pnent operator
had knowl edge of the wetland regul ations. As a backhoe
operator directed by Respondent Kelly, Respondent Prisk has a
| esser degree of cul pability.

H. O her Factors as Justice May Require:
Retal i ati on Agai nst the Respondents

Respondents allege that M. Kelly was being punished for
pursuing his right to apply for an after-the fact-permt.
Respondents al so argue that the penalties assessed agai nst
Jonathan Prisk are retaliatory. The evi dence does not support
t hese al |l egati ons.

Deterrent Effect of a Penalty

Conpl ai nant argues the necessity of inposing a
substantial nonetary penalty in order to drive hone to
Respondents and the regulated community the fact that the
Cl ean Water Act cannot be violated with inpunity. Tull v.
United States, 481 U. S. 412 (1987). Deterrence is an inportant
goal of penalty assessnment. This includes both "specific"
deterrence of a particular respondent, as well as "general"
deterrence in dissuading others in the regulated comunity
fromviolating the law. "[T]he penalty shoul d persuade the
violator to take precautions against falling into
nonconpl i ance again (specific deterrence) and di ssuade ot hers
fromviolating the | aw (general deterrence)." EPA General
Enf orcenment Policy #Gw 21.
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The Respondents actions have generated strong feelings in
t he community. Kathleen Wgans of Janesville W sconsin
submtted petitions signed by nore than 100 area residents.
The petitions state that M. Kelly has "bettered"” the | and
t hrough filling operations. On the opposite side of the issue,
M. Persson, the representative of a sporting club which has
hunting rights on the Kelly property, appeared at the hearing
and testified as to the value he, and others, place upon the
conti nued exi stence of wetl ands.

The appearance of the land is not at issue here. Congress
has mandated that EPA protect waters, including wetlands, of
the United States through control of the placenent of dredged

and fill material into such waters. The Respondents cannot
i gnore these requirenents, even if they prefer the aesthetics
of filled areas. G ven the Respondent Kelly's continued

di sregard for the wetlands regul ati ons and Respondent Prisk's
di sregard, despite knowl edge of the wetlands requirenents, the
civil penalties for this violation nust reflect the need for
both specific and general deterrence.

Concl usi on

| find that EPA has proposed an appropriate penalty
agai nst Thomas Kelly. However, the penalty assessed in this
Deci sion and Order agai nst Respondent Prisk differs fromthe

EPA proposal. It reflects the finding of |esser cul pability of
Respondent Prisk. Based upon the adm nistrative record and the
statutory factors, | determine that, as to Thonas Kelly, the

appropriate penalty in this case is Four Thousand Dol |l ars
(%4, 000).

Based upon the adm nistrative record and the applicable
law, | determ ne that, as to Jonathan Prisk, the appropriate
penalty in this case is Three Thousand Dol |l ars ($3, 000).

VI1l. ORDER

On the basis of the adm nistrative record and applicable
law, including 8 28.28(a)(2)(ii) of the Consolidated Rules,
Respondents are hereby ORDERED to conply with all the terns of
t hi s ORDER:
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A. Respondent Thomas Kelly is hereby assessed a civil penalty
in the amount of $4,000 (Four Thousand Dol lars) and ORDERED to
pay the civil penalty as directed in this ORDER

B. Respondent Jonathan Prisk is hereby assessed a civil
penalty in the amount of $3,000 (Three Thousand Dol | ars) and
ORDERED to pay the civil penalty as directed in this ORDER.

C. Pursuant to 8§ 28.28(f) of the Consolidated Rules, this
ORDER shal |l become effective 30 days following its date of

i ssuance unl ess the Adm nistrator suspends inplenmentation of
t he ORDER pursuant to 8 28.29 of the Consolidated Rul es
(relating to sua sponte review).

D. Each Respondent shall, within 30 days after this ORDER
becomes effective, forward a cashier's check or certified
check, payable to "Treasurer, United States of Anmerica," for
the penalty assessed against himin Paragraph A or B of this
Order. Each check shall note the docket nunber of this case.
The checks shall be sent to:

United States Environnmental Protection Agency

Regi on 5
P. 0. Box 70753
Chi cago, Illinois 60673

I n addi ti on, Respondents shall mail copies of the checks,
by first class mail, to:

Regi onal Hearing Clerk (R-9J)
United States Environnental Protection Agency

Regi on 5
77 West Jackson Boul evard
Chi cago, Illinois 60604

E. In the event of failure by a Respondent to make paynent
within 30 days of the date this ORDER becones effective, the
matter may be referred to the United States Attorney for
col l ection by appropriate action in the United States District
Court pursuant to subsection 309(g)(9) of the Clean Water Act,
33 U.S.C 8§ 1319(9)(9).

F. Pursuant to 31 U . S.C. § 3717, EPA is entitled to assess
interest and penalties on debts owed to the United States and
a charge to cover the cost of processing and handling a
del i nquent claim Interest will therefore begin to accrue on
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these civil penalties if they are not paid as directed.
Interest will be assessed at the rate of the United States
Treasury tax and loan rate in accordance with 4 CF. R 8§
102.13(c). A late paynent handling charge of fifteen dollars
will be inposed after 30 days. In addition, a penalty charge
of six percent per year will be assessed on any portion of the
debt which remains delinquent nore than 90 days after paynent
is due. However, should assessnent of the penalty charge on

t he debt be required, it will be assessed on the first day
paynment is due under 4 C.F. R 8§ 102.13(e).

Judi ci al Revi ew

Respondent s agai nst whom these civil penalties are
assessed and nenbers of the public who have commented on the
proposed assessnment of the penalty have the right to judicial
review of this ORDER under subsection 309(g)(8) of the Clean
Water Act, 33 U. S.C. 8§ 1319(g)(8). Respondents or the public
comenters may obtain judicial review of these civil penalty
assessnments in the United States District Court for the
District of Colunbia or in the United States District Court
for the District in which the violation is alleged to have
occurred by filing a notice of appeal in such court within the
30-day period beginning on the date this ORDER is issued (5
days following the date of mailing under 8§ 28.28(e) of the
Consol i dated Rul es) and by sinultaneously sending a copy of
such notice by certified miil to the Adm nistrator and to the
Attorney Gener al

I T 1S SO ORDERED

Date: 8/5/98 /sl
David A. Ulrich
Acti ng Regi onal Adm ni strator

Prepared by: Regi na Kossek, Presiding O ficer, Region 5
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