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CAMPBELL, Senior Circuit Judge. Defendant-appellants
Nati onal Broadcasting Conpany, Inc. [“NBC'], Alan Handel, and
Fred Francis [collectively, “defendants”] appeal from jury
verdicts totaling $525,000 in the District Court for the
District of Maine. Pl aintiff-appell ees Peter Kennedy, Raynond
Veill eux, and Kelly Veilleux [collectively, “plaintiffs”] sued
def endants under diversity jurisdiction on state-law clainms of
def amati on, m srepresentation, negligent infliction of enotional
di stress, invasion of privacy, and |loss of consortium

Plaintiffs alleged that defendants portrayed themin
a distorted, untrue manner in a “Dateline NBC' television
program concerning the perils to highway users caused by tired
| ong-di stance truck drivers. The programprom nently and often
unflatteringly featured Kennedy, a truck driver, as he drove a
tractor-trailer across the country in the enploy of Ray
Vei |l |l eux’ s trucki ng conpany.

Plaintiffs say their voluntary participation in the
programwas enlisted by defendants’ false prom ses that the show
woul d not include a group critical of the trucking industry,
Parents Against Tired Truckers (“PATT”), and would portray
trucking in a “positive” light. To plaintiffs’ dismy, Kennedy
was depicted as an unsafe truck driver who regularly violated

federal regulations and who used illegal drugs shortly before
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the program was fil nmed. The program suggested that many
truckers and trucking conpani es engaged in simlar illegal and
dangerous practices in order to neet deadlines, and portrayed
Ray as tolerating or encouraging such conduct.

Def endants contend that there was insufficient
evidentiary support for the jury' s verdict on the many cl ai ns,
and this appeal gives rise to nunerous conpl ex factual and | egal
i ssues. We find adequate evidence to support part of the
plaintiffs’ msrepresentation claim but otherwi se we reverse
t he judgnent bel ow and remand, in part, for further proceedings.
Moreover, we reject plaintiffs’ cross-appeal, which was
condi ti oned upon our reversal of the judgnment.

| . FACTUAL BACKGROUND

The following facts are undisputed unless otherw se
indicated. On April 19 and 26, 1995, Dateline NBC, an hour-I|ong
news magazine program produced by NBC News, broadcast two
reports concerning the | ong-di stance trucking industry entitled
"Keep on Truckin” and "On the Road Again" (“the progran or
“the report”). The program enphasized the pressures on
| ong-di stance truckers, the danger posed by truck-driver fatigue
to others on the nation’s highways, and the di sregard of federal
"hours of service" and other regulations that govern the

i ndustry. It prom nently featured Kennedy, a | ong-distance
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truck driver who, with his enployer, Raynond Veilleux [“Ray”],
allowed a Dateline crew to acconpany and film Kennedy on a
coast-to-coast run from California to Maine in Septenber and
Oct ober of 1994.

The i dea for the Dateline programarose out of a tragic
hi ghway acci dent that occurred in Maine in October, 1993, in
whi ch four teenagers were killed when their car was struck by a
truck driven by Robert Hornbarger, who |ater pleaded guilty to
falsifying his driving hours in his |ogbook. In July, 1994,
Handel , a freel ance producer, contacted Dateline to suggest a
possi bl e story concerning | ong-di stance trucking: the proposed
story would be titled “Truckers -- Asleep at the Wheel.”
Dat el i ne approved the story proposal and conm ssi oned Handel to
produce the program It assigned a Dateline associ ate producer,
Tracey Vail, to assist Handel, and assigned Fred Francis, a
veteran reporter, to help wite the script and be the on-air
voi ce. !

In August, 1994, Dateline interviewed and filned
rel ati ves of one of the teenagers who was killed in Maine. The
| zers were the co-founders of Parents Against Tired Truckers

("PATT"), a group advocating stronger and better-enforced

L Vail created a simlar story proposal in August, 1994,
titled “Big Rig Deadly Dozing.”
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trucki ng regul ati ons, including those concerning driving hours.
Dateline then sought a |ong-distance truck driver who would

allow a television crew to acconmpany him or her on a

coast-to-coast run. On or about Septenmber 20, 1994, Vail
contacted Kennedy. Much of the content of the ensuing
conversations between Vail, Kennedy, Handel, and the Veill euxs

was disputed at trial.

Kennedy testified that Handel stated that he had “heard
you guys had a | ot of negative publicity up there in Maine” and
that “he’d like to do a trip on a truck to see what it was
really like, and do a little thing to put us in a positive
light, instead of all the negative publicity we’'ve had.” I n
response to Handel’s questions concerning how he “normally”
drove, Kennedy stated that he “occasionally” mnmade m nor
falsifications to his | ogbook.?2 Kennedy told Handel that he
woul d need Ray Veilleux’s approval before participating in the
program

Ray testified at trial that when Handel contacted him
and his wife, he asked Handel his “intentions” with regard to

the program Handel responded that Dateline was seeking a

2 Simlarly, Vail testified that Kennedy told her before
the filmng that in the course of a typical coast-to-coast run,
he woul d exceed the perm ssible nunmber of driving hours. This
was di sputed at trial.
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conpany that operated lawfully and safely to show “what it’'s
really like to run a trip cross-country.” Ray testified that
Handel agreed that PATT had al ready gotten enough publicity, and
that he “wanted to show the other side of the coin,” the
“positive side.” Ray’s wife, Kelly Veilleux [“Kelly”],
simlarly testified that Handel had stated that he had no
intention of including PATT in the program and that she and Ray
had made clear that they “did not want to be involved in the
show if PATT had anything to do with it.” Handel did not
di scl ose that he had already filnmed the lzers. At trial, Handel
deni ed naki ng these representations.

After additional conversations with defendants, Kennedy
and Ray eventual ly agreed to participate in the program It was
arranged that Dateline would videotape Kennedy’' s departure from
Mai ne, schedul ed for Septenmber 22, 1994, but woul d not ot herw se
accompany or film him on his trip to California. | nst ead,
Dateline’s crew would film Kennedy on the return trip carrying
produce from California to Maine ("the Dateline trip").

The Veill euxs testified that after Kennedy’'s departure
from Maine, Handel called and stated that Dateline wanted to
show Kennedy falsifying his |ogbook and evading inspection
stations. Ray insisted that he would not agree to engage in

such conduct for the sake of the program and threatened to
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term nate plaintiffs' participation. According to Ray, Hande
wi thdrew his request and agreed to “do it your way.” Handel
denied that this conversation occurred.

During Kennedy’' s westward trip, he was infornmed by his
di spatcher that he had to go to a nedical center in Phoenix,
Arizona, to submt to a random drug test required by federa
| aw. Kennedy contacted the Veill euxs and informed himthat he
had snmoked marijuana at home about ten days earlier. Ray told
hi mthat he nust take the test, and that he should proceed with
the Dateline trip. Kennedy and the Veill euxs did not |earn of
the results of the test wuntil after the Dateline trip was
conpl et ed.

On Septenber 30, 1994, Kennedy nmet the NBC crew in
Salinas, California, where he picked up produce. The produce
was scheduled for delivery to Chel sea, Massachusetts, on or
about October 6. The NBC crew, including Dateline correspondent
Fred Francis, acconpani ed Kennedy, film ng and i nterviewi ng him
en route. As discussed in nore detail below, Kennedy stated in
the interview that he was violating the DOT hours regul ations

and falsifying his | ogbook to cover up the violations.:?

s The hours-of-service regulations are set forth at 49
C.F.R § 395.3.
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In md-Cctober, Kennedy and the Veilleuxs received
notice of the results of the drug test in Phoenix. Kennedy had
tested positive for marijuana and anphetam nes. Kennedy
i mmedi ately requested a retest of the sanple.

Later in the fall of 1994, Vail and Francis received
information that Kennedy was no |onger driving for Ray. When

Francis contacted Kennedy, he responded "it's a long story.

| can't get intoit with you." However, Kennedy | ater agreed to
nmeet with Francis and Vail in Portland, Mine, on Decenber 6,
1994, to discuss his enploynent status. At that neeting,

Kennedy told Francis and Vail that he had tested positive for
anphetam nes and marijuana in a drug test admnistered days
before the Dateline trip. Kennedy testified that this
i nformati on was disclosed "off the record,” while Francis and
Vail testified that it was not.

Dateline was subsequently provided with a witten
statenment dated Decenber 19, 1994, prepared by Kennedy in
anticipation of a lawsuit for wongful term nation that Kennedy
consi dered bringing against Ray. The statenent contained
Kennedy's account of the drug test and the circunstances of his
ternm nati on. In that statenment, Kennedy denied ever taking
anphet am nes and di scussed the adm nistration of the drug test,

his reaction to testing positive, and his attenpts to clear his
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name. Kennedy al so stated that Ray had di scl osed the results of
the drug test to another enployee, who, in turn, had told other
drivers. This witten statement was entered into evidence at
trial.

In early January, 1995, Kennedy agreed to be
re-interviewed by Francis on canera. VWen Francis first
i nqui red about the drug test, Kennedy stated that he did not
want to discuss it on canera. Kennedy threatened to |eave when
Francis stated that the drug test “ha[d] to be” a part of the
program After proceeding with the interview as to other topics
for several mnutes, Francis revisited the issue. This tine,
Kennedy admtted that he had failed the test but denied using
drugs. He then discussed his reaction to the discovery that he
failed the test, how he dealt with his enployer, and his efforts
to get a second test taken.

The Dateline report was broadcast nati onwi de on NBC in
two parts on April 19 and 26, 1995. The first part primarily
covered Francis’ cross-country trip from California wth
Kennedy; the second part recapped the trip and explored policy
issues relating to |long-distance trucking and driver fatigue.
The program featured interviews wth a Departnent of
Transportation [“DOT”] official charged with enforcing trucking

regul ati ons, an expert on sleep deprivation, and PATT nmenbers
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whose children had been killed in trucking accidents. |t
i ncluded statenents by Kennedy, including on-canmera adn ssions,
t hat he had repeatedly viol ated federal regulations limting the
nunmber of hours truck drivers may drive and work in a specific
period, falsified his | ogbhooks, and lied to federal inspectors.?*
The report al so disclosed that Kennedy had tested positive for
marij uana and anphetam nes in a random drug test.

Ray testified that he was hospitalized with chest pains
following the first part of the broadcast, and his treating
physician testified that the stress of watching the program
contributed to his illness. Ray also testified that he was
financially danaged by the report, in that the conpany to which
he had | eased his trucks term nated their business rel ationshi p,
causing |l oss of business from some major custoners. Ray and
Kennedy testified that their reputations in the industry had
been damaged.

1. PRI OR PROCEEDI NGS
On January 17, 1997, Ray and Kennedy filed a diversity

conplaint in the district court asserting seven causes of action

4 Plaintiffs alleged that eighteen separate statenents
made in the program were defamatory, and the jury identified
thirteen of those statenments as supporting their concl usion that
plaintiffs prevailed on their clains of defamation and “fal se
light” invasion of privacy. The thirteen statements are
addressed bel ow.
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under Maine | aw, including defamation, fraudul ent and negli gent
m srepresentation, intentional and negligent infliction of
enotional distress, unreasonable publication of private facts,
and false light invasion of privacy. Kelly brought a claimfor
| oss of consortium Def endants noved for sunmary judgment on
all clains. I n a published nenmorandum and order, Veill eux v.

Nat i onal Broadcasting Co., Inc., 8 F. Supp.2d 23 (D. Me. 1998),

the district court dism ssed Kennedy’s (but not Ray’ s) claimfor
nm srepresentation on the ground that Kennedy had failed to
denonstrate pecuniary |loss, as required by Maine law. It also
dism ssed all plaintiffs’ clains for intentional infliction of
enotional distress and for punitive damages. The court all owed
the remaining clainms to proceed to trial.

In the course of an eleven-day trial, the defendants
nmoved for judgnment as a matter of law at the close of the
plaintiffs’ case. The district court denied that motion. The
jury awarded Ray $150,000 for pecuniary loss on his
m srepresentation claim $50,000 for physical injury and/or
enotional distress on his negligent infliction of enotional
di stress, defamation, and false light clains; and $100, 000 for
injury to reputation on the defamation and false |ight clains.
It gave Kelly $50,000 for loss of consortium The jury awarded

Kennedy $100, 000 for enotional distress on his unreasonable
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publication, negligent infliction of enotional di stress,
def amation, and false light clainms; and $75,000 for injury to
his reputation on the unreasonabl e publication, defamation, and
false light. The court entered judgnment for plaintiffs on July
8, 1998.

On July 22, 1998, defendants noved again for judgnent
as a matter of law, or in the alternative for a new trial or
remttitur. The district court rejected the defendants’ | egal
arguments “for the reasons set forth in its summary judgment
menor andum and order and el sewhere in the record,” and held
that, “viewing the trial evidence in a light nost favorable to
plaintiffs and drawing all justifiable inferences in their
favor, there is a legally sufficient basis on which a reasonabl e
jury could have rendered the verdict that this jury did.” The
court also declined to reduce the damages award. Accordingly,
an anended judgnent was entered on Septenber 22, 1998. Thi s
appeal foll owed.

LT, SUMVARY OF OPI NI ON

Reviewing the jury s verdict on each of the counts
under the heightened review standard required under the First
Amendnment, see section IV, infra, we hold as follows:

First, we reverse the judgnent in favor of Ray and

Kennedy on their defamation claim See section V, infra.
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Because the allegedly defamatory statenments were reasonably
based on Kennedy’'s adm ssions to Dateline or were otherw se
supported or protected, plaintiffs failed to carry their burden
of proving that the statements were materially false and
negligently made as required by Miine law and the First
Amendnment .

Second, we reverse the judgnment in favor of plaintiff
Ray Veilleux on his m srepresentation clains to the extent it
was prem sed on defendants’ alleged assurances that the
program s portrayal of the trucking industry would be
“positive.” See section VI, infra. We believe that WMine
courts would not find actionable such a vague and, in this
context, constitutionally suspect prom se. Awarding damages for
m srepresentation based on defendants’ nore specific prom se not
to include PATT in the program however, offends neither Mine
| aw nor the First Amendnent, and we remand that portion of the
claimto the district court for further proceedings.?®

Third, we reverse the judgnent as to Ray and Kennedy’s
negligent infliction of enmotional distress claim This claim

imperm ssibly circunvents Maine's express limtation on the

5 We al so deny Kennedy’s cross-appeal on this claim in
whi ch he contends that the harmto his reputation was sufficient
to permt himto state a m srepresentation claim under Mine
| aw.
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underlying msrepresentation tort, which confines damages to
pecuni ary harm Moreover, plaintiffs have not established a
uni que relationship between the parties, as required by Mine
law, through which defendants nmay be held responsible for
harm ng plaintiffs’ enotional well-being.

Fourth, we reverse the invasion of privacy judgnment in
its entirety. See section VIII, infra. Under one theory,
Kennedy contended that defendants’ disclosure of his drug test
results ampunted to actionable “unreasonable publication.”
Because Kennedy’'s drug use was closely related to the thene of
hi ghway safety, an issue of public concern featured in the
Dat el i ne program we conclude that the First Amendnent protects
def endants’ publication. Kennedy and Ray’s “false |light” theory
of invasion of privacy also fails, for the same reasons we
reverse the defamation judgnment, as these causes of action
overlap in their relevant constitutional requirenments.

Finally, we vacate and remand Kelly Veill eux’ s | oss of
consortiumclaimfor further proceedings in the district court,
as her claimis entirely dependent on the outconme of Ray’'s
clains. See section IX, infra. We also reject plaintiffs’
cross-appeal for punitive danmages, on the ground that they did
not adduce sufficient evidence of conmmon-law malice. See

section X, infra.
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V. STANDARD OF REVI EW

Def endants contend that the evidence was insufficient
for subm ssion of plaintiffs’ claims to the jury. In weighing
such a contention in the ordinary case, we would review the
evidence in the 1light nost favorable to the prevailing
plaintiffs, drawing all reasonable inferences in their favor

See McMIllan v. Missachusetts Soc'y for the Prevention of

Cruelty to Animals, 140 F.3d 288, 299 (1st Cir. 1998) (quoting

Morrison v. Carleton Wholen MIIs, Inc., 108 F.3d 429, 436 (1st

Cir. 1997)). Reversal would be in order only if the evidence,
so vi ewed, woul d not have pernmitted a reasonable jury to find in

favor of the plaintiffs on any perm ssible theory. See Andrade

v. Janmestown Hous. Auth., 82 F.3d 1179, 1186 (1st Cir. 1996);

Conway v. Electro Switch Corp., 825 F.2d 593, 598 (1st Cir.

1987).
Deference to the jury is nmuted, however, when free

speech is inplicated. See Levinsky’s, Inc. v. Wal-mart Stores,

Inc., 127 F.3d 122, 127 (1st Cir. 1997) (citing Bose Corp. V.

Consunmers Union of United States, Inc., 466 U S. 485 (1984)).
In cases raising First Anmendnent considerations, appellate
courts nust conduct an “independent review of the evidence on
the dispositive constitutional issue.” Bose, 466 U S. at 508.

Appel | ate courts -— especially but not only the Suprenme Court --—
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have been assigned this obligation in order to safeguard
precious First Amendnent |iberties. See id. at 511; Duffy v.
Sarault, 892 F.2d 139, 145 (1st Cir. 1989). The rule of
i ndependent review applies regardless of whether the fact-
finding function was performed by a court or a jury. See Bose,
466 U.S. at 501.

I n Bose, the Suprene Court addressed a deternination
of “actual malice” in a bench trial of a product disparagenent
claim The petitioner challenged the First Circuit’s application
of a de novo standard in review ng that determ nation, arguing
that Fed. R Civ. P. 52(a) prescribed a clearly-erroneous
standard of review. See Bose, 466 U.S. at 498-99. Citing the

def amati on case of New York Tinmes Co. v. Sullivan, 376 U.S. 254

(1964), the Court held that a standard of “independent review
was appropriate as a matter of federal constitutional | aw,
trunping Fed. R Cv. P. 52(a). Bose, 466 U. S. at 511.

Foll owi ng Bose, this court, |ike other courts of
appeal, has extended the independent review rule well beyond
def amation clainms. We have stated that "where the trial court
is called upon to resolve a number of mxed fact/law matters
which inplicate core First Amendnent concerns, our review, at

| east on these matters, is plenary.” United States v. Amiraul t,

173 F.3d 28, 32 (1st Cir. 1999) (quoting AIDS Action Comm of
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Mass., Inc. v. Mass. Bay Transp. Auth., 42 F.3d 1, 7 (1st Cir.
1994)). Accordingly, we have applied a heightened standard of
review to several types of constitutional clains. See, e.q.
Amrault, 173 F.3d at 33 (determ nation that photograph net

definition of “lasciviousness”); AIDS Action, 42 F.3d at 7

(findings that state agency’ s rejection of condomadvertisenments
was content-based and that MBTA cars are public fora); Duffy,
892 F.2d at 145 (findings as to what constitutes protected
speech in public enployee discharge case).

| ndependent reviewis subject tolimtations, however.

First, a court of appeals will not conduct a plenary review of

the entire record. The Bose Court limted the scope of the
i ndependent revi ew.

The independent review function is not

equivalent to a "de novo" review of the

ultimate judgnment itsel f, in which a

review ng court nmakes an original appraisal

of all the evidence to deci de whether or not

it believes that judgnment should be entered

for plaintiff.
466 U.S. at 514 n. 31. Second, the reviewing court does not
extend the independent review standard to all detern nations
concerning a particular legal claim but only to those that

specifically involve the application of First Amendnent law to

specific facts. See id.; Amrault, 173 F.3d at 32-33; Duffy,

892 F.2d at 145. Purely factual determ nations, particularly
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those involving the credibility of wtnesses, remnin best
addressed by the factfinder, and are subject to the usual, nore
deferential standard of review See Duffy, 892 F.2d at 145.

We review the contested issues in this appeal under
t hese standards.

V. DEFANMATI ON

The jury found that plaintiffs had proven that thirteen
of the eighteen statenments submtted to it were defamatory, and
t hat defendants had acted with actual malice.® Accordingly, it
awar ded Kennedy and Ray Veill eux damages for reputational harm
and enmotional distress; it awarded Ray pecuniary danmages as
well. Because the jury found actual malice, the district court
permtted it to award presunmed as well as actual danages.

Def endants contend that plaintiffs failed to prove
falsity and negligence as to any of the thirteen statenments.
They argue that these el ements cannot be satisfied, as a matter
of law, because Dateline accurately reported what Kennedy
hi msel f had stated during videotaped interviews. Alternatively,
defendants insist that at least three statenents were

constitutionally protected expressions of opinion or figurative

6 Plaintiff-appellee Kelly Veilleux asserted only a claim
for loss of consortium In discussing defamati on and t he ot her
claims apart from loss of consortium our use of the term
“plaintiffs” refers ordinarily to Kennedy and Ray Veill eux.
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speech, and that others were not of and concerning” the
plaintiffs. Finally, defendants argue that there was
insufficient evidence of actual malice to pernmt plaintiffs to

recover presuned damages.

A. Common | aw and constitutional principles

A common |aw claim of defamation under Miine |aw
requires: (a) a false and defamatory statement concerning
anot her; (b) an unprivileged publication to a third party; (c)
fault anounting to at |east negligence on the part of the
publisher; and (d) either actionability of the statenent
irrespective of special harm or the existence of special harm

caused by the publication. See Lester v. Powers, 596 A 2d 65,

69 (Me. 1991) (citing Restatenent (Second) of Torts 8§ 558).
Under Maine | aw, a statenent is defamatory "if it tends
so to harm the reputation of another as to lower himin the
estimation of the community or to deter third persons from
associating or dealing with him™" Bakal v. Weare, 583 A 2d
1028, 1029 (Me. 1990). Allegedly defamatory | anguage nust be
“construed in the light of what mght reasonably have been
under stood therefromby the persons who [heard] it.” Mrston v.
Newavom 629 A. 2d 587, 592 (Me. 1993). A defamation claim my
not be based solely on a reading that interprets the | anguage in

t he nost negative way possible. See Bakal, 583 A 2d at 1030.
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The Suprene Court of the United States has determ ned
that the federal constitution inposes certain requirenments on
def amati on actions independent of those established by the

state’s own law. See generally M1 kovich v. Lorain Journal Co.,

497 U.S. 1, 11-17 (1990). First, where the statenents are
uttered by a nmedia defendant and involve matters of public
concern, the plaintiff nust shoul der the burden of proving the

falsity of each statenent. See Phil adel phi a Newspapers, Inc. v.

Hepps, 475 U.S. 767, 776 (1986). Second, only statenents that
are “provable as false” are actionable; hyperbole and
expressi ons of opinion unprovable as false are constitutionally

pr ot ect ed. See M I kovich, 497 U S. at 19-20; Levinsky's, 127

F.3d at 127. Third, private individuals nmust prove fault
ampunting at least to negligence on the part of a nedia
def endant, at least as to matters of public concern. See Gertz

v. Robert Welch, Inc., 418 U S. 323, 347 (1974); see also

Levinsky’'s, 127 F.3d at 128 n.4; Restatenent (Second) of Torts

8§ 580B cmt. c. Fourth, a private plaintiff nust prove "actua
mal i ce"” to recover presuned and punitive danages for a statenent

i nvol ving public concern. Levinsky's, 127 F.3d at 128 (citing

Dun & Bradstreet, Inc. v. Greenmnss Builders, Inc., 472 U.S

749, 756-57 (1985)). Insofar as the jury's verdict raises

guestions of conpliance with these constitutionally-nmandated
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el ements, it warrants independent review/’ See Harte-Hanks

Communi cations, Inc. v. Connaughton, 491 U S. 657, 685 (1989).

Before turning to the broadcast statenments thensel ves,
we note that as each related to the risks that |ong-distance
truckers pose to other drivers on the nation’ s highways, they
unquestionably involved a matter of public concern. It was
therefore plaintiffs’ constitutional burden to showthe falsity
of each statenent, and our duty, on appeal, to independently
verify that this burden was nmet. See Hepps, 475 U.S. at 776.
Fal sity “overlooks mnor inaccuracies and concentrates upon

substantial truth.” Masson v. New Yorker Magazine, Inc., 501

U.S. 496, 516 (1991). Where a defendant alters a speaker's
words but effects no material change in meaning, the speaker
suffers no injury to reputation that is conpensabl e under the
| aw of defamation. See id. A statement is not false unless it
"woul d have a different effect on the mnd of the reader from
t hat which the pleaded truth would have produced."” [d. at 517
(internal quotations omtted); see also Restatenent (Second) of
Torts 8 581A cmt. f (1977) (it is not necessary to establish the

literal truth of the precise statement made; slight inaccuracies

! Hence we nust i ndependently review, inter alia, whether
plaintiffs established that defendants were at | east negligent
in making the statenments, as this is a constitutional
requirement (as well as a necessary el enent of proof under Mine
l aw) .
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of expression are inmaterial provided the defamatory charge is
true in substance).

B. Regul atory vi ol ations: Cateqory 1

On appeal, defendants have grouped the thirteen
br oadcast statenents for which they were found liable into four
categories, groupings we shall follow in this opinion. The
statenments in Category 1 include Dateline’'s broadcast assertions
of Kennedy’'s violation of federal regulations as to his hours
and his | ogbook. Def endants contend that each of their
statenments was truthfully, or at |east non-negligently, based on
Kennedy’s own adm ssions nmde before the broadcast. Hence,
according to defendants, the statenments could not justify the
jury’s finding of defamation.

In the first of the Category 1 statenents, identified
as statenent (C), Dateline describes the portion of Kennedy’s
trip from Phoenix to Salinas, where he net the Dateline crew
bef ore proceeding to Reno:

(C) "Kennedy started this trip in Mine and
dr ove

si x days to Denver and on to Phoenix. After

a drive that |ong, federal regulations
required Kennedy to spend a day off the

road, resting. I nstead, ignoring the | aw,
on his seventh day on the road, he's cone
straight to Salinas, California.”" [later]

"After driving west all the way across the
country in seven days, Kennedy now has just
six days to deliver his | oad back east from
Salinas, California, to Boston !
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[l ater] "I'n fact, regul ations required

Kennedy to sleep before |eaving Salinas,

because he spent twelve hours |oading."”

[later] "So on his eighth day on the road,

Kennedy heads out wi thout any sleep at all."

Def endants insist that all of statenent (C) was substantially
accurate, having been based on Kennedy’'s own taped statements to
Francis after he nmet the Dateline crew in California.

Statenment (C) can be split into four parts. The first
concerns the alleged illegality of Kennedy' s driving from
Phoeni x to Salinas (with a stop in Weeler Ridge, California, to
sl eep) wthout spending a day “off the road.” 49 C.F.R 8
395.3(b)(2) (1994) sets forth the “seventy-hour rule,” in which
a driver cannot drive after being on duty for seventy hours
within an eight-day period. The relevant eight-day period
revol ves, such that each day, the driver subtracts from his or
her total hours the on-duty hours accrued ni ne days previously.

The record cannot be said to establish definitively
whet her Kennedy in fact “ignored the law,” viz. violated the
seventy-hour rule in driving to Salinas from Phoeni x. Kennedy
testified at trial that, upon redoing his | ogbook, he concl uded
t hat he had enough hours remaining to drive legally from Phoeni x
to Salinas wthout taking a day off. However, Kennedy’s

adm ssions, made in the recorded interviews prior to the airing

of the Dateline program support the broadcast statenent.
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Plaintiffs have not proven fault, as required by Maine and
federal constitutional law, if defendants’ report was reasonably
based upon information the plaintiffs gave them even if later

the truth of the information beconmes questionable. See Courtney

v. Bassano, 733 A.2d 973, 976 (Me. 1999) (plaintiff not
negligent for purposes of Maine defamation | aw because she had

“reasonabl e basis” for her statenents); see also Penobscot

| ndian _Nation v. Key Bank of ©Mine, 112 F.3d 538, 559-61 (1st

Cir. 1997).

Here, defendants’ report was supported by a recorded
interview with Kennedy, not included in the program in which
Kennedy told Francis that he did not have “enough hours” to get
from Phoenix to Sali nas. In addition, the following further
exchange between Francis and Kennedy further supported the
br oadcast report:

Kennedy: So we'll say that | had el even hours

avai l able. You know, Okay. So | have a seven-hour

ride to get to the L. A area or the produce area to
get my produce. Well, when | get there | got sixty-
seven or sixty-eight hours or sonmething |ike that.

Okay? We'll say -- but that night | don't pick up any
hours cause it was the ei ghth day back honme, you know,

ei ght days back, | was off. So it's a zero, nothing
conmes off.

Francis: The next day at m dnight zero again?
Kennedy: Nothing cones off. And | still only have
three

hours available. What can | do? | gotta sit for two
days to get enough hours to load to get started back
home agai n.

Francis: What you did was what all drivers do? Right?
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And what is that? You didn't sit for two days?
Kennedy: No.

Based upon the above exchange, defendants could have reasonably
under st ood t hat when Kennedy reached Los Angel es he had al ready
driven for sixty-seven or sixty-eight hours, and that since he
still had approximately three hundred mles to go before
reaching Salinas, he would necessarily have exceeded the
sevent y- hour maxi num by the tinme he got to Sali nas.

To be sure, Kennedy later testified at trial that he
was not in fact legally required to take a day off after
reachi ng Phoeni x, as his further review indicated that he had
enough hours to drive legally fromPhoenix to Salinas. But this
post - br oadcast recapitul ati on does not establish that defendants
were negligent in earlier accepting Kennedy’'s contrary
adm ssi ons. Kennedy had conceded, in interviews taped before
t he broadcast, that he did not have enough hours and, absent
reason to disbelieve that version, Dateline was entitled torely
on it. Plaintiffs point to no facts indicating that it was
unreasonable for defendants to have <credited Kennedy’'s
adm ssions at the tinme of the broadcast; for exanple, Kennedy
did not inform anyone before the broadcast that he had
m scal culated the hours in his |ogbook, or of ot her
ci rcunst ances show ng that a seventy-hour-rule violation had not
t aken place. Plaintiffs have not, therefore, presented evidence
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from which a jury could reasonably conclude that defendants
spoke negligently in this portion of statement (C).?8

The next controverted portion of statement (C) was
that, "After driving west all the way across the country in
seven days, Kennedy now has just six days to deliver his |oad
back east fromSalinas, California, to Boston . . . " Plaintiff
Kelly Veilleux, a driver-manager for her husband’s conpany and
Kennedy’ s supervisor at the tine of the Dateline run, testified
at trial wthout contradiction that the time allotted for
Kennedy’s return journey was, in fact, six days. It is hard to
see, therefore, why Dateline’'s remark that he “now has just six
days . . .7 is untruthful.

Plaintiffs note that Kennedy testified at trial that

he felt no pressure from the client (i.e. the shipper) to

conplete the trip within six days. However, Kennedy did not

guestion that his enployer had -— as Kelly Veilleux testified —-

schedul ed six days for the run. Moreover, saying that Kennedy
had just six days for the return trip does not di sparage Kennedy

or portray himin a negative manner. A too-short deadline would

8 Kennedy testified that the quoted statenents were
merely hypot hetical discussions of the operation of the seventy-
hour rule, and did not pertain directly to the Phoeni x-Sal i nas
portion of the trip. The record indicates sufficient contextual
specificity, however, such that defendants coul d have reasonably
beli eved that Kennedy was describing this particul ar journey.
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primarily reflect upon whomever inmposed the deadline, in this
case his enployer, who conceded allotting six days for the
return trip. Thus, in Kennedy’'s case, the statenent was not
only supported by Kelly Veilleux's testinmony, but failed to
satisfy the requirenent under Maine law that it “tend . . . to
harm the reputation of another [so] as to lower him in the
estimation of the community or to deter third persons from

associating or dealing with him" See Bakal, 583 A 2d at 1029.

Kennedy’ s enpl oyer, Ray Veill eux, was, to be sure, also
one of the plaintiffs, and Dateline s statenent m ght be seen as
harm ng him However, given Kelly Veilleux’s uncontradicted
testinmony that six days had been schedul ed for Kennedy's return
trip, we think the record provides insufficient basis for a jury
finding that the Dateline assertion was negligent or materially
false as to Ray. Kennedy’'s testinmony -- that he felt no

pressure fromthe client to conplete the eastward trip precisely

within six days, i.e. by mdnight on October 5, 1994, and that
he coul d have received an extension of time fromthe client if
he so requested -- did not controvert Kelly Veilleux’s testinony
that the enployer had set a six-day return schedule. W see no

mat eri al fal sehood. See Masson, 501 U.S. at 517.
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Inthe third portion of statenent (C), Dateline stated,
"In fact, regul ations required Kennedy to sleep before |eaving
Sal i nas, because he spent twelve hours |oading." Kennedy
testified at trial, wthout contradiction, that this statenment
was false in that he had spent only three hours |oading his
truck. Moreover, the relevant regul ations only require that he
take time off, not that he sl eep.

The statenment as to taking twelve | oading hours was
i ndeed unsupported, and no regul ation has been called to our
attention requiring drivers to sleep rather than, in specified
circunstances, to take time off. However, the thrust of the
statement -- that regul ations prohibited Kennedy from driving
when he | eft Salinas -- was anply supported by Kennedy’'s taped
statenments prior to the broadcast. Not only did Kennedy then
indicate that he was in violation of the seventy-hour rul e when
he reached Salinas, but he also stated prior to the broadcast
that | eaving Salinas without a break, after having been "up all
day," was "probably illegal." (Kennedy admtted that he did not
sl eep until reaching Reno, twenty-two hours after he | ast sl ept
in Wheeler Ridge.) G ven these adm ssions, which were not
wi t hdrawn before the broadcast, we do not believe that whatever
i naccuracies existed were sufficiently material to establish

def amat i on. See Masson, 501 U.S. at 517.
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The final disputed portion of (C) imediately follows
the assertion that “regul ati ons required Kennedy to sl eep before
|l eaving Salinas.” It states: "So on his eighth day on the road,
Kennedy heads out wi thout any sleep at all."” Although concedi ng
that Kennedy did not sleep in Salinas before heading out,
plaintiffs point out that, before driving to Salinas, he had
slept in Wheeler Ridge, and criticizes as false the assertion
t hat Kennedy headed out “w thout any sleep at all.” But we
think the nost plausible interpretation of this statenment is
that Kennedy did not sleep in Salinas before heading out (a
matter iterated in the preceding sentence) before departing on
t he eastbound journey with the Dateline crew. That construction
fits with Kennedy’s statenent in an interviewthat was aired in
the report:

Francis: But why didn't you take a snooze break before

you left for California?

Kennedy: Never do. I, | get out of here .

that’s the way |’ ve always done it for years — |

al ways get to Reno.

See Bakal , 583 A . 2d at 1030 (defamation claim my not be based

on interpretation of |anguage in nost negative way possible).
In context, we think the statenent was substantially true, hence
not a sufficient basis for finding defamation.

We turn next to statenment (M, another of the Category

1 statenments upon which the jury found defamation liability.
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This al so concerned Kennedy’s violation of regulations relating

to perm ssible on-duty hours:

(M "As you will see, incredibly, it will be his
| ast sl eep. As he often does, Kennedy wll go
from Chicago to Boston -- el even hundred mles, a
drive of over twenty hours -- with no sleep.”

Plaintiffs contend that Kennedy’'s trial testinony that
he napped in Ohio was evidence from which the jury could find
statenent (M to be false. Regardless of whether statement (M
was literally true, however, the record indicates that Kennedy
made taped adm ssions prior to the broadcast that fully
supported it at that tine. Def endants point to the follow ng
t aped col |l oquy between Francis and Kennedy:

Francis: You, right now, it's alnost m dnight,
have been awake forty hours.

Kennedy: Yeah.
Francis: How d' you feel? Honest.

Kennedy: Well, I'mtired, but I"'mnot falling
asleep. |'mnot dozing or anything |ike that.
"' mworn out, you know . .

Francis: . . . You think -- you're not fatigued.

Kennedy: No. Programmed.

Francis: You know that a | ot of people

listening to this are going to think you're

BS-ing nme -- that nobody can drive a big eighteen-wheeler
li ke that for forty hours from Chicago to Boston and not be
really w ped out.

Kennedy: [Laughing] I'mnot bullshittin'. But
| had to do it. To be here, right? . . . It's
routine, that's all | can say, it's routine.

Whi |l e Kennedy testified at trial that he had, in fact,
napped for a couple of hours in Chio, he did not nake this point
to Francis at the earlier interview when Francis stated that
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Kennedy had been “awake forty hours.” Moreover, Kennedy hinself

repeated that statenment later, in a taped conversation with his

girlfriend in Waterville, Maine: “Fred says ‘do you realize
you’ ve been up for forty-sonething hours? . . . yeah, so what?
| mean, | do it all the time.” Def endants could reasonably

rely, in the broadcast, on Kennedy’' s version as conveyed to t hem
then. They cannot be held accountable for corrections to which
Kennedy testified after the broadcast.

We turn next to statement (Q, which further alleged
illegal conduct by Kennedy:

(Q [Francis to Veilleux:] "[Kennedy] didn't take

the required tine off. He nmade the |og up as

he went along so he would | ook |egal."

As di scussed above, the statenent that “Kennedy didn’t
take the required tinme off” was supported by Kennedy’'s recorded
pre- broadcast adm ssions; plaintiffs failed, therefore, to make
the necessary show ng of negligence. As to whet her Kennedy
“made the log up as he went along so he would |ook |egal,"”
def endants based their contention on the following taped

statements nmade prior to the broadcast:

Handel : So here we are, Sunday norning, just

outside of Salt Lake City, Utah . . . and
you're just sitting in your cab doing what?
Kennedy: Falsifying nmy |og book. . . . | have

to do it. You know, there's no way around it.
| have to do it.
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Kennedy al so referred to his log book as "a |lie book"” in which
he had to "incrimnat[e] [himself . . . to nmake a living."
Mor eover, Kennedy indicated that he would create a log of a
fictitious trip in order to conceal his admtted violation of

the seventy-hour rule on the final Ieg of his journey:

Kennedy: Yeah. . . . Ch, I'll have to make out
alittle | og book.

Francis: Oh, you'll do this whole fiction al
over again? . .

Kennedy: What |I'lIl have to do is -- nmke a

little log: "Left home, took a | oad of
berries, one to M ddl eboro, cold storage" or
sonmething |ike that.
These statenents provide anpl e support for Dateline s broadcast
assertion that Kennedy falsified his | ogbook “as he went al ong
so he would look legal.” Defamation liability cannot be
prem sed on them
Anot her chal | enged broadcast statenent, statenent (K),
simlarly concerns Dateline’ s portrayal of Kennedy' s all eged
failure to take off-duty time as required by | aw
(K) "Renenber, Kennedy hasn't taken any
time off since he left Miine el even days
ago. That's blatantly illegal” [later]
"But he hasn't taken any time off
since he began. That's against the
law, and it now appears Kennedy's
headed for trouble.”
The trut hful ness of this statenment turns in part on the
meani ng of the phrase “time off.” A reasonable viewer woul d not

necessarily understand the broadcast to nean that Kennedy had
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not slept for eleven days. The statenent nore plausibly
i ndi cates that Kennedy had not had taken any significant anmount
of time off-duty during the trip, or perhaps that he had driven
every day since |eaving Miine.

I n descri bing the conduct as illegal, defendants coul d
reasonably have relied on Kennedy’'s adm ssions of illegality
descri bed supra. Moreover, the statenment “hasn’t taken any tine
off” was vague and susceptible of nore than one neaning.

Defamation liability should not be prem sed on statenents of

such uncertain neani ng. See Levinsky's, 127 F.3d at 129-30; see

also McCullough v. Visiting Nurse Service of Southern Mine,

Inc., 691 A 2d 1201, 1204 (Me. 1997) (visiting nurse, who had
been fired, could not recover for defamation on basis of vague
statement that she was “unavailable” to perform her assigned
visits).

Plaintiffs conplain that the voi ce-over statenment was
m sl eadi ngly acconpanied by an inappropriate videotape of
Kennedy pulled over on the side of the road, supposedly in
nervous anti ci pation of an inspection station. The footage was,
in fact, taped several days previously, in Salinas. Inaccurate
reportage is not to be condoned and could well be defamatory if
it otherwise net the necessary standards. Plaintiffs fail

however, to show how the use of the earlier taped scene effected
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any “material change in the neaning conveyed by the statenent.”

See Masson, 501 U. S. at 517. We conclude that plaintiffs did

not present a jury question as to statement (K)'s falsity or
def endants’ negligence.

The next statenent at issue, statement (A), purportedly
summari zes the illegal activities practiced by Kennedy:

(A) "Alnpst every time [Peter Kennedy] goes to
wor k he breaks the |aw. "

This statenment is not expressly limted to the several
days that Dateline filmed Kennedy; rather, it appears to
characteri ze Kennedy’s general driving practices. The question
i s whet her defendants had sufficient evidence fromwhich to nmake
such a generalization, not limted to violations of regul ations
on the trip with Dateline. Could Dateline reasonably infer from
what it observed and heard about Kennedy’'s activities that he
likely broke the |aw “al nost every tine [he] goes to work” as
part of his usual truck driving practices?

Several taped adm ssions allow reasonabl e inferences
t hat Kennedy’s regulatory violations were not i sol at ed
i nstances. Kennedy told Francis that he "can't be reprogrammed,
so | am breaking the law'; that he does “drive over the 10
hours"; and that he "never" took a "snooze break" before
departing California, even though this practice was "probably
illegal." Kennedy also admtted to Francis:
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Kennedy: | know ny limts . . . | can go sonetinmes --
fifteen hours, twelve hours, eighteen hours --
sonetimes only four hours.

Francis: How about twenty hours, forty hours? You've

done that too, right?

Kennedy: Oh, it has been done, oh yeah, yeah, many

times.

Wth regard to falsifications in his | og-book, Kennedy stated on
canera "no one would last doing it legally . . . it would be
over for them™ Mor eover, Kennedy admitted in his trial
testinmony that the statenment in the report that he was “used to
goi ng over the ten-hour legal driving limt" was true.

Kennedy argues that defendants possessed anple
information, at the tinme they made the report, that Kennedy was
normal Iy a safe and | aw-abiding driver. Kennedy also testified
that the Dateline trip was unusual, and that he violated
regul ati ons only because of delays inposed by Dateline. The
above adm ssions, however, point to nore frequent and regul ar
vi ol ations. For Dateline to say these violations occurred
“al nost every tinme [he] goes to work” is not so far off the mark
as to warrant finding that defendants negligently extrapol ated
fromthe i nformati on they possessed at the tinme they created the
report. Reporters have |eeway to draw reasonabl e concl usions

from the informati on before them wi thout incurring defanmation

liability. Cf. Courtney, 733 A 2d at 976; see al so Penobscot

| ndi an Nation, 112 F.3d at 559-61. W hold that plaintiffs did
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not neet their burden to establish the falsity of the coment
and defendants’ negligence in making it.

The next and final statenent in Category 1 also
concerns Kennedy’'s all eged | aw br eaki ng:

(B) "Kennedy is angry that he has to sidestep

federal rules just about every day he's on the

job; so he all owed DATELINE canmeras to record

his journey. It will be a rare | ook at a

pressure-packed run, with the | aw being broken

all the way."

There is anple evidence in the record supporting the
veracity of defendants’ statenment that Kennedy was angry about
the regul ati ons. In addition to the statenents described
above, Kennedy repeatedly expressed on canmera his opposition to
federal trucking regul ations:

Kennedy: |1'm against the system |[|'m against

their -- their rules and their regulations, and

i nvasi on of ny privacy. And ny constitutional

rights are taken right away the mnute |I walk

i n the door of this cab.
Kennedy also referred to the hours-of-service and | og-keepi ng
requi rements as "communisnml’ and "regul ation-strangul ation.”

Mor eover, he stated to Handel that under the regulations, "we'd

be already a day |late for where we're going with a |oad. The

shelf life would be gone by two or three days by the time we
ever got there legally . . ." This exchange continued as
fol | ows:
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Handel : So your beef is that in order to do your
job, to earn a living, you got to do sonething

that's in effect illegal, you got to falsify your
| og books?

Kennedy: Right, | do, yes. O [|'Il just sit here
and twi ddl e nmy thunbs, because I'mout -- |I'mout

of hours for the day
G ven these and Kennedy’'s other statenents, plaintiffs cannot
justify the defamati on verdi ct based upon defendants’ statenent
t hat Kennedy was angry about gover nnent regul ation

Plaintiffs contend that defendants falsely drew a
causal link between Kennedy's “anger” and his agreenent to
participate in the Dateline show, and that Kennedy in fact chose
to participate in order to show the positive side of the
trucking i ndustry. Between the broadcast report and plaintiffs’
own briefs, however, a nunber of notivations have been ascri bed
to Kennedy, and the notivation at issue in statenment (B)
appears as wel | -supported by the evidence as any.® |n any event,
the drawing of this connection did not cause plaintiffs to
suffer injury beyond what would have otherw se occurred. See
Masson, 501 U.S. at 516. In the absence of this specific

statenment, I|isteners mght have |logically concluded from

® Toward the close of the final segnent of the Dateline
report, the narrator states that Kennedy “wanted to show the
pressures that hard-working drivers face.” In their appellate
brief, plaintiffs contend that Kennedy’'s notivation was, inter
alia, to show the need for regulatory reform and denonstrate
that the regul ati ons were outdated.
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Kennedy’s comrents in the broadcast itself that these stemmed
fromhis anger at the regulatory system

As to the reference in statement (B) to “the | aw being
broken all the way,” this was simlar to statenment (A), supra.
For the sane reasons given in reference to (A), we concl ude that
a defamation claimcannot be sustained on that assertion.

(O Ri sk and danger: Category 2

A second set of the thirteen statenents upon which the
jury prem sed its defamation verdict concern the risks flow ng
from Kennedy's behavior. Def endants contend that these
statenments are constitutionally protected because they are true
or, alternatively, because they described Kennedy' s driving
routine “with sone rhetorical flourish, or added an opinion
about the risks on the road.”

This court saidinlLevinsky's that “the First Amendnent

does not inoculate all opinions against the ravages of
defamation suits.” 127 F.3d at 127. A statenent couched as an
opi nion that presents or inplies the existence of facts that are
capabl e of being proven true or false may be actionable. See
id. (citing MIKkovich, 497 U. S. at 18-19); see al so Restatenent
(Second) of Torts 8 566 (1977) ("A defamatory conmuni cati on may
consist of a statement in the form of an opinion, but a

statement of this nature is actionable only if it inplies the
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al | egati on of undisclosed defamatory facts as the basis for the
opi nion.").

Nonet hel ess, opi nions amounting to "imaginative
expression” and "rhetorical hyperbole” are protected. See

M | kovi ch, 497 U. S. at 20; Levinsky's, 127 F.3d at 127. \Whet her

an opinion is protected hyperbol e depends primarily upon whet her
a reasonabl e person would not interpret it as providing actual

facts about the described individual. See Levinsky's, 127 F. 3d

at 131. We now turn to the statements at issue.

(N) “I'n twenty-seven years of hard driving, Kennedy says
he has racked up over three mllion mles -— sleeping
|l ess than he should, and ganbling that his fatal
fati gue nunber doesn’'t cone up.”

Kennedy testified that while it was true he has driven
nore than three mllion mles, the remainder of the statenment
was fal se. He conplains that the tape was edited to give the
i npression that he admtted to sleeping |l ess than he shoul d and
ganbling with lives. Defendants contend that statement (C) is
either true, being based on verifiable facts, or else is a
protect ed expressi on of opinion and/ or hyperbol e.

W find the statenment that Kennedy said he was
“sl eeping | ess than he should” to be non-actionable. Kennedy’s
adm ssions supra regarding lack of sleep and off-duty tine
underm ne the required finding of negligence. W think there

was a sufficient foundation for this assertion, especially given
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t he vagueness of the term “should.” See id. at 129-30 (no
defamation liability based on words that are “hi ghly subjective
and suscepti bl e of numerous interpretations”).

Dateline’ s statenment that "[i]n twenty-seven years of
hard driving, Kennedy [was] . . . ganbling that his fatal
fati gue nunmber doesn’t cone up” was, we think, a perm ssible
sunmation of Dateline’s evaluation of Kennedy’'s driving
practices. See id. at 131. The expressi on was hyperbolic, but
di d not exceed what a journalist, presented with the infornmation
Dat el i ne had about Kennedy, could reasonably report. See id.
This narration was acconmpanied by film footage of Kennedy
pl aying a slot machine at a rest stop. W think a reasonable
observer would understand it to be a dramatic expression of
Datel i ne’ s vi ewpoi nt that inadequate sleep anong truck drivers,
as exenplified by Kennedy, is w despread and dangerous. W do
not believe that the First Amendnent all ows defamation liability
to be prem sed on a statenent such as (D)

(P) “You nmet Peter Kennedy, a trucker who says he has to
lie to inspectors to stay on the road . . . But this
stay awake and on the road at all costs nentality has
led to many acci dents and deaths.”

Plaintiffs contend that this statenment inaccurately
i nks Kennedy’s lies to accidents and deaths, and | eads viewers
to believe that Kennedy personally caused mayhem on the road.

Def endants argue that this interpretation is unreasonable and

-41-



that the |atter portion of the statenment reflects its protected
opi ni on about the dangers of violating regulations.

The reference to “lies to inspectors,” standing al one,
is not defamatory, as it is anply supported by Kennedy’'s
adm ssions, described supra, regarding false statements in his
| og book. We do not believe, furthernore, that a reasonable
vi ewer would conclude that Dateline was accusing Kennedy of
personal | y causi ng hi ghway accidents and deaths. Rather, this
“stay awake and on the road at all costs nentality” was said to
have “l ed” to many acci dents and deat hs, presumably in the cases
of other drivers. The programnowhere reported any acci dents or
deaths involving plaintiffs, nor did it accuse plaintiffs of
bei ng so responsi bl e.

| nsof ar as Dateline was expressing its own opinion as
to a supposed connection between the described “nentality” and
accidents, that expression was constitutionally protected.
Looki ng at the broadcast in its entirety, defendants’ statenent
drew reasonabl e support fromthe information presented. Besides
Kennedy’s own admi ssions and conduct, there were supporting

coments by an expert on sleep deprivation.?® See Phant om

10 Moreover, Kennedy hinself described a connection
bet ween t he pressures i nposed by conpliance with regul ati ons and
acci dent s:

They don’t have any idea of what it’s like to sit in this
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Touring, Inc. v. Affiliated Publication, 953 F.2d 724, 730 (1st
Cir. 1992) (newspaper piece not defamatory when considered in
context of full disclosure of wunderlying facts, such that
readers could draw different conclusions). We think that
reasonabl e viewers would understand this statenment, even if
sensationally worded, to be one of viewpoint rather than fact.

We conclude Category 2 with statement (O):

(O “I'n just under six days, he has slept only twenty-one
hours, an average of three and a half hours a
day . . . [Peter Kennedy] has broken the |aw, put
hi msel f and others at risk through dangerously | ong
hours.”

Plaintiffs do not contend on appeal that the tally of
Kennedy’s sleep in the first sentence of statement (O is
def amatory; nor do they dispute that Kennedy broke the |aw 1!
Rat her, they contest the characterization of Kennedy as putting

people at risk by driving |ong hours. Def endants reply that

truck for seven hundred mles a day, for five days, and
babysit this load, helping you |I|oad, checking your
tenperatures, and running and juggling your |ogs, to be

right —- to be as legal as you can -- stress! Stress
causes fatigue. Fati gue causes sl eep. Sl eep causes
accidents. It’s the pressure.

11 Plaintiffs contend that Kennedy violated applicable

regul ati ons only once, when he admttedly exceeded the seventy-
hour rule at the end of the eastward trip, between Boston and
Mai ne. As discussed supra, however, plaintiffs have not
est abl i shed negligence as to defendants’ reportage of Kennedy’s
| aw- breaking to the extent reasonably based on Kennedy' s on-
canera adm ssions at the tine.
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Statement (O) expresses Dateline’s protected opinion that
Kennedy’ s behavi or was ri sky.

Agai n, defendants’ statenent as to the risk involved
in Kennedy' s activity is not provably false, and was supported

by other information presented in the program from which such

conclusions mght rationally be drawn. As to the Dateline
opinion itself — that driving without nuch sleep, as Kennedy
did, puts people at risk -- Dateline was entitled to express it.
It was not a view that inplied new and additional, or

unsupported, facts about Kennedy.

D. | nspection stations: Category 3

The next category of statenments concern the i nspection
stations encountered by Kennedy on his eastbound journey with
the Dateline crew

(H) "As Kennedy heads east through Utah, all the

I nspection stations on the trip east have been

cl osed. He's escaped any scrutiny, and as far as

he's concerned, none is needed."

Plaintiffs argue that this statenment is defamatory
insofar as it represents that Kennedy “escaped any scrutiny.”?!?

Kennedy testified at trial that he did indeed “go through”

i nspection stations, while acconpanied by the Dateline crew, in

12 On appeal, plaintiffs do not prem se their defamation
claimon the portion of statenment (H) indicating that Kennedy
believes that his driving needs no scrutiny.
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Utah and Woni ng. In a recorded interview, however, Kennedy

engaged in this dialogue with Francis:

Francis: You' ve just cone all the way across the
country and you haven't been stopped once. What ' s
your analysis of that?

Kennedy: Well it’'s the first time . . . Not usually

stopped and checked on paperwork [?] but wusually
there’s a scale open, but this time | cane all the way
across with not one scal e open.
Kennedy al so conceded at trial that his truck was not weighed
and his | ogbooks were not inspected at any point in the trip.
In view of the above, it is difficult to fault
def endants for stating that Kennedy “escaped any scrutiny.” It
is, noreover, scarcely a statenent that disparages plaintiffs.
Whet her all the inspection stations were closed so as to permtt
Kennedy to evade scrutiny was not under plaintiffs’ control and
does not reflect on themin a negative way. Hence, it fails to
satisfy the requirenent under Maine law that it “tend . . . to
harm the reputation of another [so] as to lower him in the
estimation of the community or to deter third persons from

associating or dealing with him" Bakal, 583 A 2d at 1029; see

al so McCul | ough, 691 A 2d at 1204 (no defamation liability where

chal | enged statenment was no nore damaging to plaintiff’'s

reputation than the truth would have been). (L) "Kennedy
heads out to discover his fate. If they
check his fuel and toll receipts carefully, they'l
know he doctored his | ogbook. He'll be put off the

road for a day or two and be late with his
peri shable |load to Boston. Kennedy and his conpany
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will lose noney, and mnaybe a custoner." [later]

"Kennedy is about to go through the first open

i nspection station so far. Like other truckers, he's

falsified his | egal | ogbook "

The vi deo footage acconpanying this voice-over showed
Kennedy’ s truck approach what m ght have appeared to viewers to
be an inspection station.®® Plaintiffs contend, however, that
t he foot age depicted a wei gh station, not an i nspection stati on.
Mor eover, they assert, at this point in the trip, Kennedy' s fuel
receipts were in accordance with his | ogbook and there had not
yet been any tolls.

Thi s visual deception does not, we think, rise to the
| evel of defamation. The fact that the video footage was from
a different portion of the trip and showed a weigh station,
whil e perhaps contrived, is not a falsification material to
plaintiffs’ reputations. Showi ng footage that accurately
depi cted an i nspection station would not , in t hese
circunst ances, have had any materially different effect on a
reasonabl e viewer’s perception of Kennedy.

To the extent that plaintiffs also contend that the

voi ce-over was defamatory, they have not borne their burden of

13 The footage shows a sign that reads “WEl GH STATION.”
The same signage, however, illustrates +the Pennsylvania
i nspection station referenced in statenment (N), discussedinfra;
plaintiffs do not contend that the Pennsyl vania station was al so
a wei gh station.
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proof on the essential elenents. As discussed supra, the
portions of statement (L) relating to the |l|ack of open
i nspection stations are not harnful to plaintiffs’ reputations.
Furthernore, the references to Kennedy' s falsification of his
| ogbook were supported, as discussed supra. As to the potenti al
consequences for plaintiffs of an inspection, defendants
reasonably relied on Kennedy’'s own statenents, including the
foll owing exchange imediately after passing an inspection
station in lowa that closed just before Kennedy arrived:

Handel : So you were worried. You were really

wor ri ed.

Kennedy: Yeah, 'cause it's just a hassle. You
know, it's just -- they can shut you down there
if they want to. | nean, they can -- and then
l"m-- 1"ve lost eight hours right there if I'm
shut down.

When asked about these statenents at trial, Kennedy responded,
"l don't know what | neant."” Plaintiffs offer no evidence to
suggest that defendants had any reason to doubt the accuracy of
Kennedy’ s statenments before the broadcast. In the absence of
def endants’ negligence, statenent (L) does not support the

defamati on verdi ct.

(N "Finally, in Pennsylvania, an open inspection
station. |If Kennedy is caught and grounded now,
the whole run will be a disaster. Kennedy and his
conpany will | ose noney. He drives in cautiously.

The inspector is nowhere to be seen, and so Kennedy
heads right out the other side.”
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Plaintiffs do not challenge the pictorial accuracy of
the footage acconpanying statenment (N). I nsofar as this
statenment speaks of the risks inherent in being “caught and
grounded now,” and the absence of an inspector, it is not much
different than statenment (L), hence was not defamatory for
reasons already di scussed supra.

Defamation liability cannot rest, noreover, upon the
assertion “and so Kennedy heads right out the other side."
True, viewers could infer from this portion of statement (N)
t hat Kennedy was relieved not to have to undergo an inspection.
Def endants, however, had anple basis from Kennedy’'s adm ssi ons
descri bed supra to conclude that he was relieved. A reasonable

viewer would not conclude that it was unlawful or wong for

Kennedy to head “right out the other side." The inspector was
absent, "and so" Kennedy drove away. The npbst that can be said
is that, |ike much reporting of this type, the | anguage has an

onm nous tone, perhaps suggesting guilt for unknown reasons.
Here the only guilty party was the absent inspector, who was not
a plaintiff. Statenent (N) was not defanatory.

E. Subsequent illegal trip: Category 4

The final statenment at issue concerns Ray’s assi gnment
of an additional coast-to-coast run to Kennedy shortly after the

trip with Dateline:
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(R) "Just forty-eight hours after getting home, Peter
Kennedy

was ordered illegally without rest to drive back

out west."

Statenent (R) appears reasonably based on a witten
statement by Kennedy dated Decenber 19, 1994:

| was out of hours, so Ray told ne to take a
few days off, but Saturday (2 days |ater) he
called me and said "do me a favor. Can you

| eave Sunday for four drops . . . . | said
yeah, | guess | can start a new | og book to do
this trip as | have no hours. | could not

beli eve they would send me back out know ng
that | had no hours left to drive.

Plaintiffs contend that this statenment was controverted
by Kennedy’'s trial testinony that he was not “ordered” to go on
the run, but rather agreed to go as a favor to Ray. They also
mai ntain that the trip was legal in that Kennedy had enough
hours under the pertinent regul ati ons and that he had sufficient
rest in between the trips. Plaintiffs point to no persuasive

evi dence, however, t hat defendants’ reliance on his Decenber

19, 1994, statenent was unreasonabl e. 14

14 That the docunment was delivered by Kennedy’'s ex-
girlfriend rather than Kennedy hinself did not so underm ne the
veracity of the statement as to make it unreasonable for
defendants to rely upon it. Plaintiffs’ argunent that
def endants should not have relied upon Kennedy's witten
st atement because they had “agreed to keep information ‘off the
record’” also is without nmerit. Any such agreenment concerned
Kennedy’ s drug test results, not whether Ray sent Kennedy out on
another run illegally.
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Kennedy al so testified that there were three full days
bet ween when he arrived home fromthe Dateline run and when he
actually departed on the next trip. However, statenment (R) does
not convey that Kennedy actually departed on another trip forty-
ei ght hours after arriving hone, only that he was “ordered” to
go; accordingly, this portion of +the statenent was not
materially false, as plaintiffs contend.

In sum none of the statenments sent to the jury can
support a finding of defamati on under standards consistent with
the federal constitution. W reverse the judgnment in favor of
plaintiffs on their defamation claim Because there is no
surviving portion of the defamation claim to remand to the
district court, there is no need to address the issue raised by
plaintiffs on cross-appeal, nanely the required degree of proof

as to the elenent of falsity.?®

\Y/ I M _SREPRESENTATI ON

Ray was awarded damages for negligent and fraudul ent

nm srepresentation under Maine common law. Hi s m srepresentation

15 Plaintiffs contend in their cross-appeal that the
district court erroneously instructed the jury that they nust
find that plaintiffs proved falsity by clear and convincing
evi dence; rather, they contend, the correct standard requires
only a preponderance of the evidence. As the instruction on
degree of proof does not change the result of our independent
review, we see no need to reach this question.

-50-



claims were prem sed on defendants’ statements to himthat the
contenpl ated Dateline program in which he was being asked to
participate (1) would portray the trucking industry in a
positive |ight; and (2) would not include PATT (the
organi zation, Parents Against Tired Truckers, formed after fatal
truck accidents to force greater regulatory conpliance). The
program in fact, focused on how sone truck drivers falsified
| ogs, drove |onger hours than regul ations allowed, and used
drugs. Moreover, it showed PATT nenbers, sone in footage fil med
bef ore defendants’ all eged assurances, criticizing trucking and
enf orcenent practices and displaying grief over the |oss of
| oved ones in accidents caused by fatigued truck drivers.

Def endants contend that the m srepresentations Ray
all eges fall short of Mine common |aw requirenments in that (1)
they were not statenents of present fact; (2) they were not
sufficiently specific; and (3) they were not the proxi mte cause

of Ray’s harm " They also maintain that the m srepresentation

16 The district court did not permt Kennedy to submt any
m srepresentation clainms to the jury, on the ground that he had
shown no evidence of pecuniary harm as required by Miine |aw.
Kennedy contests this ruling on cross-appeal, arguing that the
jury should be allowed to “assess whether any intangible
commercial loss was suffered.” He does not cite any authority
supporting this argunent, however, and this court |acks
authority to create the new Maine | aw rul e he proposes.

1 Def endant s make no di stinctions between fraudul ent and
negligent m srepresentation for the purpose of these argunents.
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clainms are barred under First Amendnment criteria. We consider
these issues in turn, concluding that the representation to
portray the trucking industry in a positive |light was too vague
to be actionable under Maine common |aw, but that the alleged
prom se to exclude PATT from the program was acti onabl e under
Mai ne | aw and passes nuster under First Amendment criteria.

A. Future proni ses

Traditionally, an action for deceit could be brought
under Maine law only if the chall enged m srepresentati on was of
past or existing fact, not just of opinion or of prom ses for

future performance. See Wldes v. Pens Unlimted Co., 389 A 2d

837, 840 (Me. 1978). Even “a preconceived intention not to
perfornf was said to be incapable of turning a breach of a

prom se not to do something in the future into an action for

deceit. Shine v. Dodge, 157 A. 318, 319 (Me. 1931).
In the Wl des case, however, the Mai ne Suprene Judi ci al

Court pointed to a sentence in Shine, supra, as broadening the

bl anket rule. Allowing a finding of deceit to be based on a
di si ngenuous prom se of enploynent, the WIdes court quoted
Shi ne:

The relationship of the parties or the

opportunity afforded for investigation and

the reliance, which one is thereby justified

in placing on the statenment of the other,
may transforminto an avernent of fact that
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whi ch under ordinary circunmstances woul d be
merely an expression of opinion.

389 A.2d at 840 (quoting Shine, 157 A at 318). The court went
on to state:

Plaintiff herein was clearly at the nmercy of
t he defendant i nsofar as any representations
made regardi ng such areas as, anong others,
enpl oyment opportunities and renuneration.
We find that given the circunstances under
which plaintiff was obliged to nmke his
deci sions, the representations mde by M.

Forde <could well have been justifiably
understood as being of fact and not nere
opi ni on.

ld. at 840.

Vi | e i nvol vi ng an enpl oynment rel ati onshi p, the hol di ng
in W|ldes was not expressly limted to that setting. Nor was
t he enpl oynment relationship noted as determ native in the | ater

case of Boivin v. Jones & Vining, Inc., 578 A.2d 187, 188-89

(Me. 1990). There, an assurance of continued enploynment was
al so upheld as a basis for a deceit action, notw thstandi ng the
argument that the proni se was unenforceable as being for future
performance. See id. at 188. As in Wldes, the Boivin court
relied on the above-quoted | anguage from Shine. However, it
took the additional step of quoting, wthout coment, from
section 525 of the Restatenment (Second) of Torts, which sets
forth a theory of liability that includes m srepresentati ons of

opi nion and intention as well as of fact:

-53-



One who fraudul ently makes a
m srepresentation of fact, opi ni on,
intention or |aw for the purpose of inducing
another to act or to refrain fromaction in
reliance upon it, is subject to liability to
the other in deceit for pecuniary |o0ss
caused to him by his justifiable reliance
upon the m srepresentation.

Boivin, 578 A .2d at 189 (quoting Restatenent (Second) of Torts
8§ 525 (enphasis supplied)). We therefore conclude that in
appropri ate ci rcunst ances, pron ses concerni ng future

performance may be sufficiently akin to avernents of fact as to

be actionable under Maine m srepresentation |aw. It is also
possi bl e, but unclear, that Maine will someday nove to adopt
section 525 in toto. Looking first at defendants’ all eged

prom se not to include PATT in the Dateline program we believe
this to be a msrepresentation made in circunstances that a
Mai ne court today would find acti onable. Defendants’ statenents
concerning PATT can reasonably be considered “specific facts”

about aspects of the program within defendants’ exclusive

control upon which Ray reasonably could have relied. See Schott

Mot orcycl e Supply. Inc. v. Anerican Honda ©Mtor Conpany. |nc.,

976 F.2d 58, 65 (1st Cir. 1992). Ray was not in position to know
about, investigate or influence defendants’ inclusion of PATT in
the program he was “at the nercy of the defendant[s]” wth
regard to their representations. Wl des, 389 A 2d at 840.
| ndeed, a jury could reasonably find on the present record that
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def endants deliberately concealed from Ray, at the tine they
told himthat PATT woul d not be included, the fact that they had
already filmed and recorded taped comrents highly critical of
truckers from PATT's co-founders, the lzer famly, in
preparation for use in the projected program Parts of this
footage were later included, to powerful effect, in the
broadcast program '® The programtherefore was already a work in
progress when the m srepresentati on was nmade. A prom se not to
i nclude PATT and the conceal nent of the prior PATT film ng can
be regarded under the rationale of WIldes and Boivin as
pertaining to existing “facts” rather than mere opinions or
proj ecti ons. Accordingly, we do not think the fact that
def endants’ alleged representation to exclude PATT also
pertained to a time in the future (i.e. when the conpleted
program woul d be aired) prevents it from being actionable as a

m srepresentation of fact under recent Maine | aw.

18 The Dateline show interspersed the |zers’ enotional
statements concerning their son’s death with Kennedy’'s comments
i ndicating that he ignored relevant regulations. For exanple,
Ms. lzer’'s statenment that had the trucker who killed their son

gotten enough sl eep, “our lives wouldn’'t be ruined . . . Jeffrey
and his friends would be here,” was immediately followed by
footage of Kennedy filling out his |ogbook while singing and
saying “Hey, | have to do what | have to do.” (Dateline also

j uxt aposed Kennedy’'s comrents with statements by Bruce Dubrow,
a proponent of regulatory reform whose son was killed when a
truck driver fell asleep behind the wheel. The program did not
make cl ear whet her Dubrow was a nmenber of PATT.)
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The situation is, however, nuch | ess cl ear when we turn
to the alleged assurance to present the trucking industry in a
“positive” light. To be sure, that prom se also pertained to
matters within defendants’ control as to which plaintiffs had
little opportunity for investigation, but it did not pertainto
a concrete, easily ascertainable fact (such as the fact of
whet her or not PATT was included in the program. Rat her, it
set forth a vague standard, “positive,” to which defendants’
filmed portrayal of the trucking industry was supposed to
adhere. In the next section, we conclude that such a vague
future criterion, relative to a news broadcast about a matter of
public concern, is insufficient under Maine |aw to support an
action in msrepresentation.

B. Lack of specificity

As noted supra, WIldes and related state precedent

indicate that the Maine courts today will treat as actionable
prom ses of future performance that are closely akin to
representations of existing fact. We doubt, however, that
def endants’ alleged promses to show plaintiffs and fellow
truckers in a “positive” light fit into this category.
Aninitial difficulty is whether the proni se to provide
“positive” coverage was unconditional or whether it should be

interpreted as containing an inplied condition that plaintiffs’
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own conduct, while driving cross-country under defendants’
scrutiny, nust at |east be consistent with such favorable
treatment. Datelineis, after all, a news progrant reporters do
not normally overl ook newsworthy conduct, and it is hard to
i magi ne that the parties expected positive coverage no nmatter
how badly plaintiffs |ater behaved. Here, subsequent to the
all eged promse, Kennedy adnmtted on canera to various
regul atory violations and to taking illegal drugs. Should the
al l eged prom se be construed to require defendants to ignore
this evidence of m sconduct and to present plaintiffs in all
respects favorably? If we read the promse to contain an
implied condition that plaintiffs behave appropriately in order
to receive positive coverage, then it is hard to see that
def endants can be held liable for m srepresentation. Even had
the prom se been initially disingenuous, in that defendants were
“out to get” plaintiffs all al ong, Kennedy’'s voluntary breach of
the inplied condition entitled defendants to provide truthful
coverage that was |ess than positive. In any event, the
difficulty of construing the promse in light of subsequent
events makes it a questionable basis for recovery under Maine's
evol ving | aw of deceit, unlike the clear-cut representati on not

to include PATT in the program See W/ldes, 389 A 2d at 840.
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The proni se to provi de positive coverage nm ght, indeed,
be viewed as nmore akin to “puffing” or “trade talk,” which we
held in Schott would not support recovery in fraud. 976 F.2d at
65. We determined in Schott that the plaintiff franchi see coul d
not have reasonably relied on a defendant franchiser’s
statenments that new products would increase sales in the com ng
years and that it would continue to be committed to the
not orcycl e nmarket. See id. We thought that the plaintiff
“coul d not have justifiably under st ood t he al | eged
m srepresentations to be assurances as to specific facts, rather
than mere opinion.” 1d.

The Seventh Circuit, in Desnick v. Am_ Broad. Cos.

Inc., 44 F.3d 1345 (7P Cir. 1995), |ikened journalists’ prom ses
of this nature to “puffery”:

| nvestigative journalists well known for

rut hl essness promse to wear kid gloves.

They break their prom se, as any person of

normal sophistication woul d expect. |If that

is ‘fraud,” it is the kind against which

potential victinms can easily arm thensel ves

by mai ntaining a m ni mum of skeptici smabout

journalistic goals and nethods.
ld. at 1354. There, an ophthalmc clinic and two of its
surgeons sued a television network and others involved in the
br oadcast of a report regarding certain nedical practices at the
clinic. See id. at 1347. Their fraud claim was prem sed on

def endants’ representations that the report would be “bal anced”
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and would not involve “anmbush” interviews or undercover
surveillance. 1d. at 1348. The court went so far as to suggest
t hat no reasonabl e person could rely on such prom ses. See id.
at 1354. Simlarly, a Maine court m ght think that defendants’
“positive” assurances were sinply too vague and |aconic to
inspire, on the part of a reasonable person, the reliance
necessary for a m srepresentation claim

There is a further reason for believing that a Mine
court would reject the prom se to provide positive coverage as
the basis for a m srepresentation claim Were the Miine court
to rule that this promse was sufficiently factual, it would
then have to face the difficult issue of whether it would be
constitutional to use so vague a yardstick in a
m srepresentation action founded on speech relating to matters
of public concern. State courts, like their federal
counterparts, normally seek to avoid construing conmon | aw rul es

SO as to create serious constitutional problenms. See Watters v.

TSR, Inc., 904 F.2d 378, 383 (6th Cir. 1990) (state court would

avoid applying its comon law “in a way that would bring the

constitutional problens to the fore”). Cf. Edward J. DeBartol o

Corp. v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485

U.S. 568, 575 (1988) (court nust adopt reasonable alternative
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interpretation of statute when necessary to avoid serious
constitutional problens).
The constitutional prohibition of vagueness within the

real m of defamation is well established. See Levinsky's, 127

F.3d at 129-30 (statenent that plaintiff store was “trashy” too

vague to support finding of defamation). We noted in Levinsky's

t hat under the First Amendnent, a statenent cannot be defamatory
unl ess it can be reasonably understood as having an “objectively
verifiable” meaning: “[t]he vaguer a term or the nore neani ngs
it reasonably can convey, the less likely it is to be
actionable.” 1d. at 129.

Simlar requirenents of objectivity and specificity
have been applied to non-defamation clains that inplicate the

First Amendnent. In Hustl er Magazine v. Falwell, 485 U. S. 46,

55 (1988), the Suprene Court acknow edged the dangers of
vagueness in holding that a jury should not be permtted to
apply a standard of “outrageousness” to plaintiff’s claim of
intentional infliction of enotional distress. 485 U S. at 55.
The Court held that that standard possessed an “inherent
subj ectiveness” that inpermssibly allowed a jury to inpose
liability based on personal beliefs. 1d. Statenents chall enged
as vague also have been given heightened scrutiny under the

First Amendnent in a variety of other contexts. See, e.q.,
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Hynes v. Mayor and Council of Borough of Oradell, 425 U.S. 610,

620 (1976) (stating, 1in <considering constitutionality of
muni ci pality’s canvassing and solicitation ordinance, that
“[t] he general test of vagueness applies with particular force

inreviewof |laws dealing with speech”); Kusek v. Famly Circle,

Inc., 894 F. Supp. 522, 528 (D. Mass. 1995) (in cookbook
author’s trademark infringement claimagainst publisher, court
was “reluctant to enforce vague, or al contracts where
Defendant's First Amendnent rights m ght be affected”).

Def endant s poi nt out that whet her the resultant program
in a given case was sufficiently ®“positive” mght often be
i ncapabl e of being proven or disproven sufficient for First
Amendnent purposes. How much criticismis perm ssible before
the program would lose its positive character? Woul d the
revel ation of a single regulatory violation on Kennedy' s part
suffice to establish msrepresentation? And, as discussed
above, the prom se of positive coverage may have had an inplied
conditi on of good conduct that Kennedy breached when he adnmtted
to wongdoing during the Dateline trip. All of these actual or
potential problenms suggest that the prom se to provide positive
coverage could be too contingent to satisfy constitutional

nor ns.
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We conclude that a Maine court would at |east worry
that premising a finding of m srepresentation on such a vague
term woul d place too great a burden on speech protected by the
state and federal constitutions.!® Wthout declaring ourselves
one way or the other on the constitutional issue, we believe
that the Maine court would not choose to include the positive
coverage assurance withinits traditional comon lawrule nerely
to arrive in these uncharted constitutional waters.?°

We concl ude, t her ef ore, t hat an action in
m srepresentation under Maine law did not lie in these
circunstances for defendants’ alleged pronmse to provide
“positive” coverage. It was, therefore, error to submt this
representation to the jury as a potential basis for liability.

C. Proxi mat e causati on and damges

We continue our analysis of Ray' s m srepresentation

claims, nowlimted to defendants’ prom se to exclude PATT from

19 Article 1, Section 4 of the Miine Constitution is
simlar to the First Amendnent of the federal constitution.

20 The constitutional issue m ght be further influenced
in particular cases by whether the alleged m srepresentation
affected purely private speech or speech touching upon matters
of public concern. See Levinsky's, 127 F.3d at 128 n. 4. Her e

the msrepresentation fell into the latter category. A
busi nessperson’s broken promse, for exanple, to pronote
another’s product line in a “positive” way mght -- in the
absence of protected public interest in the speech and in the
narrower comercial context -- be deenmed sufficiently definite

to be actionable. W venture no opinion on this.
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t he program Def endant s argue t hat such al | eged
m srepresentations did not proximtely cause Ray’s pecuniary
harm cal cul ated from the business he lost as a result of the
program Rat her, defendants insist, Kennedy's later taped
statenents about driving too many hours, falsifying his | ogbook,
and ot her wrongdoing were the true causes of any harmto Ray’s
busi ness.

Under ei t her a fraudul ent or negl i gent
m srepresentation theory, plaintiffs may recover for pecuniary
harm caused to them by their justifiable reliance upon an

actionabl e representation. See MCarthy v. US.I. Corp., 678

A.2d 48, 53 (Me. 1996); Chapman v. Rideout, 568 A.2d 829, 830
(Me. 1990). To be considered a proximate cause of a plaintiff’s
injury, the representation nust be a “substantial factor” in

bri ngi ng about the harm? See Wheeler v. White, 714 A 2d 125,

127-28 (Me. 1998). Moreover, the injury mnust have been a
reasonably foreseeabl e consequence of the representation. See

id. at 128; see also Restatenent (Second) of Torts, § 548A.

21 In the absence of case law explicitly addressing
causation requirements in the context of m srepresentation, we
apply general tort principles consistent with the Restatenment
(Second) of Torts 88 525-549 (1977). See Springer v. Seanmn,
658 F. Supp. 1502, 1508-09 & n.4 (D. Me. 1987), rev'd in part on
ot her grounds, 821 F.2d 871 (1st Cir. 1987).
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Proxi mate cause is generally a question of fact for the jury.

See Webb v. Haas, 728 A 2d 1261, 1267 (Me. 1999).

The chain of causation can be interrupted by an
intervening cause, which forecloses a defendant’s liability.

See Anes v. Dipietro-Kay Corp., 617 A 2d 559, 561 (Me. 1992).

An interveni ng cause, under Maine law, is “a new and i ndependent
cause, which is neither anticipated nor reasonably foreseeabl e”
by the defendant; it nust “operate independently” of the
defendant’s tortious conduct. Springer, 658 F. Supp. at 1508

(quoting Johnson v. Dubois, 256 A 2d 733, 735 (Me. 1969)).

We nmust determ ne, therefore, (1) whether defendants’
al l eged m srepresentations as to PATT could be found to be a
proxi mate and efficient cause of Ray’'s business |osses, by
i nducing plaintiffs’ participation in the show, and (2) if so,
whet her Kennedy’'s incrimnating statenments to defendants coul d
have constituted an intervening cause of the injury so as to
relieve Dateline of liability. As explained below, we conclude
that there was sufficient evidence for the jury to reasonably
find that defendants’ all eged msrepresentations were a
substantial factor in inducing Ray to allow defendants to film
Kennedy on his cross-country trip, and that some portion of the
ensuing harmto Ray’s business was foreseeable to defendants.

Ray’s recovery is limted, however, to those damages
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specifically caused by the inclusion of PATT in the program he
may not recover generally for harmflowing fromthe entirety of
t he broadcast. Moreover, we reject defendants’ intervening
cause argunment, concluding that a reasonable jury could
determ ne that Kennedy’s wrongdoing was itself foreseeable to
def endant s.

First, Ray has adduced sufficient evidence of his
reliance on defendants’ representations as to PATT, permtting
a reasonable finding that the representations were a substanti al
factor in bringing about his harm That the program woul d not
have featured plaintiffs but for defendants’ prom ses concerning
PATT is supported by Ray and Kelly Veilleux’s testinony that
they told Dateline that they would not agree to participate in
the show if PATT was invol ved. Mor eover, the conversations
bet ween defendants and Kennedy around the tinme of the alleged
m srepresentations indicate that defendants were aware of the
possibility, if not a I|ikelihood, that Kennedy would violate
regulations on the trip with Dateline.? Evidence that PATT

menbers had already been filned, and that titles of Handel and

22 Kennedy testified that before Ray agreed to participate
in the program Kennedy told Handel that he “occasionally” made
m nor falsifications to his | ogbook. Mor eover, Dateline
associ ate producer Tracy Vail testified that, before the
filmng, Kennedy told her that in the course of a typical coast-
t o-coast run, he woul d exceed the perm ssible nunmber of driving
hours.
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Vail’'s proposed scripts for the programreferred to “deadly” or
“asl eep at the wheel” truckers, further supports the concl usion
t hat Dateline planned in advance the unflattering juxtaposition
of PATT with plaintiffs’ trucking practices. Whi l e nuch
depended on how matters played out -- whether in fact Kennedy
broke the law and engaged in conduct supporting Dateline’ s
themes of tired and dangerous truckers -- a jury could
reasonably find that defendants set up Ray as a potential
villain of the piece, and certainly were well aware that the
surreptitious insertion of PATT' s representatives into the
program could only sharpen that inmage, the PATT spokespersons
bei ng highly critical of truckers. It was therefore foreseeable
that, after unflattering exposure on national television,
coupled with PATT' s aired criticism Ray m ght suffer pecuniary
| oss as his custoners took their business el sewhere.

This does not, however, end our causation analysis.
Ray must prove not only that defendants’ representations as to
PATT caused plaintiffs to participate in the program but that
t hose representations — not just the programitself -- caused

his pecuniary |loss. See Stewart v. Wnter, 174 A 456, 457 (Me.

1934) (distinguishing between harm caused by reliance on
representation and harm flowing fromrelated prom se). Under

Mai ne | aw, the proper neasure of damages for a m srepresentation
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claimis plaintiff’s | ost bargain. See Wldes, 389 A 2d at 841;

Jourdain v. Dineen, 527 A 2d 1304, 1307 (Me. 1987); Shine, 157

A. at 319. Here, Ray nust establish that his pecuniary | oss was
caused by the difference between the broadcast that was
represented (which excluded PATT) and the broadcast that was
delivered (which included PATT). Accordingly, we limt Ray's
recovery to those damages specifically and directly caused by
the program s inclusion of PATT; he may not recover generally
for all harm flowing from the entire broadcast. VWile we
recogni ze that this may be difficult for Ray to prove, we wll
all ow himthe opportunity to do so upon remand, insofar as his
danages are explicitly limted to pecuniary harm flowi ng from
the portions of the broadcast featuring PATT.

Def endants argue that their representati ons concerning
t he content of the broadcast were sinply too renote from Ray's
harmto be its proxi mate cause, and that Kennedy hi nself was the
intervening cause of the harm They rely upon findings of
i nadequate causation in district court cases in which
investigative journalists msrepresented their identities in
order to gain access to behind-the-scenes information about
def endant s’ busi ness operations, then broadcast truthful reports

about the wongdoings they discovered. See, e.qg., Medica

Laboratory Managenment Consultants v. Am_ Broad. Cos.. Inc., 30
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F. Supp.2d 1182 (D. Ariz. 1998); Food Lion, Inc. v. Capitol

Cities/ABC, Inc., 964 F. Supp. 956 (MD.NC 1997), rev'd on

ot her grounds, 194 F.3d 505 (4" Cir. 1999). In those cases, the

district courts concluded that the reporters’ nisrepresentations
designed to gain access did not proximtely cause whatever
danmages flowed from the broadcast of the facts the reporters
uncovered. Rather, any harmresulted fromthe plaintiffs’ own

wrongful practices, as revealed to the public on videotape. See

Medi cal Laboratory, 30 F. Supp.2d at 1199; Food Lion, 964 F.
Supp. at 962-63. In Food Lion, the district court went on to
hol d that even if the defendants could have foreseen the harmto
the plaintiff at the time of their fraudul ent statenents, the
acts of Food Lion enployees “interrupted any causal connection”
bet ween defendants' fraud and the ultimate | oss of profits and
sales. Food Lion, 964 F. Supp. at 963. (The Fourth Circuit, in
its recent review of the district court’s decision, decided on
grounds other than proxi mate cause. Food Lion, 194 F.3d at
522.)

Even if we were inclined to followthese district court
deci sions on their own facts, a question we need not answer,
their facts were insufficiently apposite to the instant case.

I n Medi cal Laboratory and Food Li on, t he al | eged

m srepresentations did not pertain to the content of the
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subsequent broadcasts, and the broadcasts thenselves did not
violate any prom ses. See 30 F. Supp.2d at 1198-99; 964 F.
Supp. at 958-59.%22 In this case, the alleged representations did
not serve to disguise defendants’ identity, but rather
m srepresented the persons and viewpoints to be included in the
report. Def endants’ contention of surprise that the Dateline
“investigation” revealed unflattering i nformati on about Kennedy
is significantly | ess plausible given the evidence of Dateline’s
knowl edge about Kennedy's driving practices around the tinme of
the m srepresentations, as well as the evidence that defendants
intended from the beginning to portray the sort of violations
Kennedy canme to exenplify. Mor eover, unlike the general

br oadcast damages sought in Food Lion and Medical Laboratory,

Ray will not be permtted to recover for harmflowi ng fromthe
entirety of the report. Hence, the nexus between defendants’
representations concerning PATT and Ray’'s alleged harm is

significantly closer than the nexus between representations as

23 Def endants al so cite Desnick, 44 F.3d 1345, in support
of their argunment. The factual circunmstances of Desnick are
closer to the instant case, in that the plaintiff’s fraud claim
was premised in part on representations that a television
tabloid report would be “balanced.” 44 F.3d at 1348. However,
t he Desnick decision rested chiefly on the plaintiff’s failure
to satisfy applicable state |law, which required a “schene” to
defraud. See id. at 1354-55. To the extent that the opinion
addressed causation at all, the court’s analysis rested on
factual circunstances not present here. See id.
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to reporters’ identities and the broadcast damages sought in
t hose cases.

D. First Anendnent

Havi ng determ ned t hat Ray woul d be entitled to recover
pecuni ary danmages on his m srepresentation clains under Mine
| aw i nsofar as the clains are prem sed on the prom se to excl ude
PATT, we next consider whether the operation of the First
Amendnent changes this outcone. Defendants argue that the First
Amendnent’s protection of truthful speech on issues of public
concern, protection of the editing function of the press, and
prohi bition of regulating speech based on vague and subjective
criteria operate collectively to bar Ray’s clainms. Furthernore,
t hey contend, newsgathering will be inperm ssibly inhibited if
every disgruntled subject of a news story can obtain a trial on
the basis of a “swearing contest” as to whether the journalist
made prom ses about the content of the story.

The Suprene Court has not yet addressed the rel evant
constitutional inplications of a conmon |aw m srepresentation
action against a nedia defendant. Twice in recent years,
however, the Court has considered whether the First Amendnment
protects the nmedia from liability wunder other comon |[|aw

theories, with divergent results. See id.; Cohen v. Cow es

Media Co., 501 U.S. 663 (1991).
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In Hustler, Reverend Jerry Falwell brought clains
agai nst a magazine, under theories of I|ibel and intentional
infliction of enotional distress, that arose frompublication of
an advertisenent parody. See 485 U.S. at 48-49. The jury
rejected the libel claim but awarded conpensatory and punitive
danmages for enotional distress. See id. at 49. The Court held
that, in order to protect the “free flow of ideas and opinions
on matters of public interest and concern,” the First Amendment
permts public figures to recover damges for enotional distress
only where they can show “actual nmalice,” as is required in
def amati on cl ai ms. ld. at 56. Plaintiffs should not be
permtted to “end-run” around the First Anendnment by seeking
enotional distress damages under the |ower state | aw standards
of proof. See id.

Several years later, in Cohen, 501 U S 663, the

Suprene Court addressed the First Anmendnent inplications of a
prom ssory est oppel claim based on an assurance of
confidentiality. The plaintiff, who was affiliated with a party
in a gubernatorial canpaign, gave information about another
party’s candidate to the defendant publisher’s newspapers in
return for a promse of confidentiality. See id. at 665. After
t he newspapers breached this prom se and published his identity,

Cohen’s enployer fired him See id. at 666.
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The Court concluded that the First Amendnent did not
preclude plaintiff’s recovery of damages under a prom ssory
est oppel theory. See id. at 669. It referenced the “well -
established |ine of decisions” holding that the First Amendment
is not offended by the operation of a generally applicable | aw
t hat, when enforced agai nst the press, has nerely an incidental
effect on its ability to gather and report the news. 1d. The
Court distinguished Hustler on the ground that unlike Falwell,
Cohen was not attenpting to use the prom ssory estoppel cause of
action “to avoid the strict requirenments for establishing a
i bel or defamation claim” and was not seeking damages for
injury to his reputation or his state of m nd. Id. at 671.
Cohen was allowed to recover econom ¢ damages associated with
the I oss of his job under normal state |aw standards of proof,
since these danmages di d not “end-run” around the First Amendnent
by duplicating defamati on danages. See id.

These two cases provide opposing points of reference
from which to evaluate Ray’'s m srepresentation claims. From
them and from subsequent |ower court decisions, several
princi pl es energe.

First, the First Anmendnent is concerned with speech
itself, not the tone or tasteful ness of the journalismthat

di ssem nates it. See Desnick, 44 F.3d at 1355 (tabloid
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television journalism entitled to First Amendnent safeguards

simlar to other reportage); see also Hustler, 485 U S. at 55

(noting inpossibility of “laying down a principled standard to
separate” a distasteful advertising parody, which itself
contributed little to public discourse, frompolitical cartoons
or caricatures that enjoy First Amendnent protection).

Second, the Suprene Court “has | ong recogni zed t hat not
all speech is of equal First Amendnent inportance.” 1d. at 56

(quoting Dun & Bradstreet, Inc. v. G eennpss Builders, Inc. 472

U.S. 749, 758 (1985)). Speech about matters of public concern
is particularly entitled to strong constitutional safeguards.
See id. at 50. Truthful information is, of course, nore
deserving of protection than false information.? See id. at 52.

Third, even when the information being dissem nated is
truthful, the press does not enjoy general immunity fromtort
liability. See Cohen, 501 U. S. at 669-70. Where a journali st
has acquired information through unlawful neans, such as by
making an actionable false promse, the First Amendnent

protection of the publication of that information may be

24 The First Amendnent requires sonme |eeway for
i nadvertent false statenments of fact, however, as they as
“neverthel ess inevitable in free debate.” Hustler, 485 U S. at
52 (quoting Gertz, 418 U. S. at 329). The necessary “breathing
space” for freedom of expression is provided by the
constitutional rule requiring that fal se statenents be made with
the requisite fault to support a defamation claim 1d.
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dim nished. See id. at 671; see also Desnick, 44 F.3d at 1355.

Hence, the enforcenent agai nst the press of generally applicable
laws is “not subject to stricter scrutiny than would be applied
to enforcenment agai nst other persons or organi zations.” Cohen,
501 U.S. at 670.

Fourth, the status  of the plaintiff is of

constitutional significance. See Hustler, 485 U. S. at 51. Less

First Amendnent protection is warranted where the plaintiff is
a public figure, as such individuals nust reasonably anticipate
criticism i ncluding “vehenent, causti c, and sonetines

unpl easantly sharp attacks.” ld. (quoting New York Tinmes, 376

U.S. at 270).

Fifth, the type of danmages sought bears on the
necessity of constitutional safeguards. In Hustler, the
plaintiff sought enotional distress damages, which (along with
reputati onal damages) are properly conpensable in defamation
actions, and are thus subject to the sanme “constitutional |ibel
standards.” Cohen, 501 U.S. at 671. The plaintiff in Cohen
however, sought only econom ¢ damages connected to the |oss of
his job, which had resulted fromthe defendant’s breach of its
prom se of confidentiality. See id. at 666. The Cohen Court,
in distinguishing its holding fromHustler, focused on the fact

t hat Cohen did not seek damages for injury to his reputation or
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his state of m nd. ld. at 671. It thus concluded that Cohen
could recover on his comon law claim w thout having to
additionally prove actual malice, unlike the plaintiff 1in

Hust | er . See jd.

The inportance of this factor was recently enphasi zed
by the Fourth Circuit in Food Lion, 194 F. 3d at 505. There, the
plaintiff had conceded that it could not quantify its actual
damages with regard to its common l|law clains of breach of
| oyalty and trespass. See id. at 515 n.3. It thus sought
reput ati onal damages i nstead, but did not do so via a defamation
claim because it could not prove actual nalice. See id. at
522. The Fourth Circuit held that this attenpt to recover
“defamati on-type” damages without satisfying the stricter First
Amendnent standards of a defamation clai mwas barred by Hustl er.
Id.

On bal ance, the above factors disfavor a conclusion
t hat Ray’ s recovery of pecuniary, not reputational, damages for
an actionable m srepresentati on about PATT s appearance in the
broadcast violates the First Amendnent. To be sure, sonme of the
factors favor defendants: the Dateline report involved a matter
of serious public concern, and the statenments in the broadcast

were, as we have already discussed, substantially true (or, at

| east, non-negligent when nmade on the basis of then-existing
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information). Still, msrepresentation under Miine comon | aw
is a cause of general applicability. Applying it to journalists
subjects them to the sanme consequences as all others. See
Cohen, 501 U S. at 670. If the plaintiffs’ evidence is
believed, the defendants did not gather information from
plaintiffs “lawful l'y,” but rat her secur ed plaintiffs’
cooperation by wthholding the fact of their prior PATT
interviews and denying, untruthfully, that PATT would be in the
show. See id. at 670; Desnick, 44 F.3d at 1355.% These factual
m srepresentations, if nade, were highly material: if PATT were
i ncluded, Ray did not wish to participate, as he realized that
t he PATT representatives were outspokenly unfriendly to trucking
interests. Moreover, plaintiffs were not public officials or
figures inured to the rough-and-tunbl e of public discourse, and

hence deserved greater protection. Conpare Hustler, 485 U. S. at

51.

25 The court in Food Lion pointed out that inHustler, the
underlying act of intentional infliction of enotional distress
was unlawful, vyet that did not dimnish First Amendnent
pr ot ecti ons. See 194 F.3d at 523-24. The Hustler Court

acknow edged, however, that “the | aw does not regard the intent
to inflict enotional distress as one which should receive nmuch
sol i citude.” 485 U.S. at 53. The interest in protecting
victins of that underlying tort, as opposed to the torts of
nm srepresentation (in Desnick and this case) and prom ssory
estoppel (in Cohen), mght be nore easily outweighed by the
First Amendnent.
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Furthernore, the district court carefully distinguished
between the different types of damages potentially avail able
under this cause of action. The court permtted the jury to
award Ray damages only for his pecuniary loss (primarily the
| oss of trucking custoners) flowi ng fromthe m srepresentations,
not reputational or enotional distress damages. Unlike Hustler

and Food Lion, this is not a case where Ray could avoid the

strict requi rements  of a defamation claim by seeking
“defamati on-type” damages under an easier common | aw st andard.

See Cohen, 501 U S. at 671; Food Lion, 194 F.3d at 523.

Mor eover, as discussed supra, we are further limting Ray’s
danmages to preclude recovery based upon the general tone of the
br oadcast; he may obtain damages only if he can prove pecuniary
| osses specifically resulting fromthe inclusion of PATT in the
program Cf. Cohen, 501 U S. at 671.

Def endants request that we adopt a rule requiring
“i ndependent evidence” in every case in which a news source
al l eges that a journalist breached a prom se as to the content
of a story. We recognize the danger that newsgat heri ng m ght be
inhibited by forcing journalists to frequently |litigate
di sputes concerning their purported representations to sources.
An independent evidence rule would, however, grant journalists

a greater license to lie than is enjoyed by other citizens.
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Def endants’ proposed rule wuld exceed any protection of
newsgat hering that the Suprene Court has yet fashioned, and
woul d be nore appropriately devel oped at that level, if at all.
Moreover, since both Ray and Kelly Veilleux testified that
def endants had assured them that PATT woul d not be part of the
report, such a rule, to apply here, would have to reject
evidence fromnultiple witnesses so |long as they were parties.

We conclude that allow ng recovery of damges for
common | aw m srepresentation, limted to Ray’s pecuniary | osses
caused by statements that PATT would not be included in the
program does not offend the First Anmendnent. The jury’s
verdict on Ray’'s m srepresentation clainm, however, included
bot h bases for the clains (defendants’ statenent that the show
woul d be positive and defendants’ pronm se not to i nclude PATT in
t he program and perm tted broad recovery based on the entirety
of the broadcast. Hence, we nust vacate the judgnent on the
m srepresentation clains and remand for further proceedi ngs on
those <claims not inconsistent wth this opinion. See

Levi nsky’'s, 127 F.3d at 134.

VI, NEGLI GENT I NFLI CTI ON OF EMOTI ONAL DI STRESS
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Kennedy and Ray Veilleux both asserted clainms for
negligent infliction of enotional distress. The district court
correctly determ ned that under Maine |law, plaintiffs could not
prem se this cause of action on the all egedly defamatory content

of the broadcast. See Rippett v. Bem s, 672 A 2d 82, 87-88 (M.

1996) (enotional distress claimbased on defamatory statenents
is subsuned by defamation claim. It concluded that the claim
could be grounded instead in defendants' alleged negligent or
del i berate m srepresentations designed to secure plaintiffs’
cooperation (i.e., the prom ses that the coverage would be
positive and that PATT woul d not be included). Accordingly, the
district court instructed the jury that in considering whether
def endants had negligently inflicted enotional distress upon
the two plaintiffs, it could look only to the representations
made by defendants before plaintiffs agreed to participate in
the report, and not to the alleged defamatory statenments made
during the broadcast.

The jury found that the defendants negligently made
fal se representations to plaintiffs that were designed to i nduce
their participation in the broadcast, causing them foreseeable
and severe enotional distress. It awarded Kennedy $100, 000 on
this claim and awarded Veilleux $50, 000. Def endants assert

several points on appeal: that the negligent inflictionclaimis
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barred because it is based on a m srepresentation theory, which
precl udes enotional distress danages; that it is duplicative of
plaintiffs’ defamation claim and that it offends the First
Amendnent .

Under Maine |aw, proof of negligent infliction of
enptional distress requires plaintiffs to show that (1)
def endants were negligent; (2) plaintiffs suffered enpotiona
di stress that was a reasonably foreseeabl e result of defendants’
negli gent conduct; (3) and plaintiffs suffered severe enotional

distress as a result of defendants' negligence. See Bravernman

v. Penobscot Shoe Co., 859 F. Supp. 596, 607 (D. Me. 1994)

(citing Bolton v. Caine, 584 A 2d 615, 617-18 (Me. 1990)).
Proof of an underlying tort or a physical injury is no |onger

required to sustain a negligent infliction claim See Gannon v.

Ost eopathic Hosp. of Miine, Inc., 534 A 2d 1282, 1285 (Me.

1987). Recent Maine Suprene Judicial Court cases have extended
recovery for negligent infliction of severe enmotional distress
to cases even where “enotional distress danages are the only
damages al |l eged.” Salley v. Childs, 541 A 2d 1297, 1300 n.?2
(Me. 1988) (citing Gammpn, 534 A 2d at 1285).

The Maine SJC, however, has reiterated that in
elimnating the requirenments of an underlying tort or physical

injury, it did not create a new claimon which relief could be

-80-



grant ed. See Devine v. Roche Bionedical Labs., Inc., 637 A 2d

441, 447 (Me. 1994) (citing Ganmmon, 534 A.2d at 1285). Rather,
it sinply renoved barriers that prevented plaintiffs from
proceeding with clainms already recognized in Miine | aw when the
only damage they suffered was to their psyches:

[ Gammpon] represented a recognition that enoti onal

di stress al one nay constitute conpensabl e damage,

but was not nmeant to create a new ground for

liability, nor was it neant to give plaintiffs a
license to circunvent other requirements of the
| aw of torts.

o

To allow plaintiffs’ enotional distress claim here
appears to us to circunvent a well-established [imtation on the
reach of the underlying msrepresentation tort expressly
decl ared by the Miine Law Court in 1987. As noted supra, the
Law Court then stated with utnost clarity that recovery for
m srepresentation is |limted to pecuniary harm and that
“enotional or nmental pain and suffering are not recoverable.”

Jourdain, 527 A.2d at 1307; see al so Chapman, 568 A.2d at 830. 26

The Maine Law Court derived this restriction from the quasi-

contractual nature of msrepresentation torts, which serve to

While the Maine court has suggested that enotional
di stress damages m ght be available for msrepresentation in
sone |limted circunstances, see Commercial Union Ins. Co. V.
Royal Ins. Co., 658 A . 2d 1081, 1083 (Me. 1995), it has never
expressly overrul ed Jourdain or Chapman. W are reluctant to
rely on this dicta to chart a broad new course in Miine | aw
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protect econom c interests. See Jourdain, 527 A 2d at 1307

Significantly, the Court’s express refusal to renove the
limtation on recovery for psychic damages in m srepresentation
cases occurred in the very sane year that the Court gave general
recognition to a broader basis for enotional distress damages in
Gammon. It seens unlikely, therefore, that the Maine Law Court
intended plaintiffs to evade its specific Ilimtation on
m srepresentati on damages sinply by restyling what is in essence
a msrepresentation claim as a separate action for negligent

infliction. See Devi ne, 637 A 2d at 447.

Moreover, treating plaintiffs’ claim for negligent
infliction of enotional distress as outside the purview of the
m srepresentation tort and its restricted recovery would lead to
a further difficulty under Maine | aw. nanely, Maine s refusal to
permt separate enotional distress recovery absent a special
duty of care. “A plaintiff who fails to prove that the
def endant violated a duty of care owed to the plaintiff cannot
recover, whether the damage is enmotional, physical, or
econom c.” Devine, 637 A 2d at 447. To establish a defendant’s
duty for purposes of a separate claimof negligent infliction of
enotional distress, the plaintiff nust do nore than show that

the enpti onal harm was foreseeabl e. See Canmeron v. Pepin, 610

A.2d 279, 284 (Me. 1992). The plaintiff nust additionally show
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that public policy favors the recognition of a legal duty to
refrain frominflicting enotional injury, based upon plaintiff’s

status or the rel ati onship between the parties. See Bryan R. v.

Wat cht ower Bi bl e and Tract Soc. of New York., Inc., 738 A. 2d 839,

849 (Me. 1999) (declining to recognize relationship between
churches and their nenbers that would give rise to duty to avoid
psychic injury to nenbers); Bolton, 584 A .2d at 618 (hol ding
that a physician-patient relationship gives rise to a duty to
avoid enotional harm from failure to provide critical
information to patient); Gammon, 534 A 2d at 1285 (hol ding that
a hospital's relationship to the famly of deceased gives rise
to a duty to avoid enotional harm from handling of remains);

Rowe v. Bennett, 514 A 2d 802, 806-07 (Me. 1986) (holding that

t he uni que nature of psychot herapi st-patient relationship gives
rise to a duty of care to the patient).

The Maine Law Court has proceeded cautiously in
determ ning the scope of a defendant’s duty to avoid inflicting

enptional distress. See Bryan R, 738 A . 2d at 848. That court

recently stated: “Only where a particular duty based upon the
uni que relationship of the parties has been established may a
def endant be hel d responsi bl e, absent sonme ot her wrongdoi ng, for
harm ng the enotional well-being of another.”. 1d. Hence, we

are reluctant to expand this relatively undevel oped doctrine
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beyond the narrow categories addressed thus far. See Dayton v.

Peck, Stow and Wlcox Co., 739 F.2d 690, 694-95 (1st Cir. 1984)

(federal court in diversity case will not innovate in state

| aw); see also Nieves v. Univ. of Puerto Rico, 7 F.3d 270, 278

(1st Cir. 1993) (noting that “[s]tate-law claimnts who bypass
an available state forum generally are not entitled to
adventurous state-law interpretations fromthe federal foruni).
The rel ationship between a journalist and a potential subject
bears little resenblance to those the Law Court permtted to
recover in the above-cited cases. Moreover, the First Amendnent
m ght arguably make it |ess appropriate to find such a
rel ati onshi p, although we make no ruling in this regard.
Accordingly, as we find no basis on these facts for a
viable claim for negligent infliction of enotional distress
under Maine |aw, we reverse the judgnent awardi ng danmages to

Kennedy and Ray Veill eux on that claim

VI11. LNVASI ON OF PRI VACY

Mai ne courts have explicitly adopted the Restatenment
approach to invasion of privacy, which recogni zes four kinds of

interests, the invasion of which may give rise to a tort action

for breach of another person's right to privacy. See Nelson v.

Mai ne Tines, 373 A .2d 1221, 1223 (Me. 1977) (citing Restatenent
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(Second) of Torts 88 652A-E). As set forth in Restatenent
(Second) of Torts 8 652A, the right of privacy is invaded by:
(a) unreasonable intrusion wupon the seclusion of
anot her;
(b) appropriation of the other's nanme or |ikeness;

(c) unreasonable publicity given to the other's
private life; or

(d) publicity that unreasonably places the other in a
false light before the public.

Nel son v. Miine Tinmes, 373 A 2d 1221, 1223 (Me. 1977).
Plaintiffs asserted and prevail ed upon cl ai ns under the theories
of unreasonabl e publication of private facts and false |ight.?
Def endants contend that both clains fail as a matter of |aw.

A. Unr easonabl e Publication

Under Maine |aw, one who gives publicity to a matter
concerning the private life of another is subject to liability
to the other for invasion of his privacy, if the mtter
publicized is of a kind that (a) would be highly offensive to a
reasonabl e person, and (b) is not of legitinmate concern to the

publi c. See Nelson v. Miine Tines, 373 A 2d 1221, 1225 (Me.

1977) (quoting Restatenment (Second) of Torts 8 652D).

Def endants argue that Kennedy’s claim for unreasonable

21 The unreasonabl e publication claim pertained only to
Kennedy, while the false light claimpertained to both Kennedy
and Ray.
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publicity, based on the broadcast revelation of Kennedy’s
failure of a federally-mndated randomdrug test, fails because
(1) the test result was a matter of public concern, and (2) the
test result was already public at the time of the broadcast.
The constitutional wvalidity of the wunreasonable
publication tort is unclear. To date, the Suprenme Court has
declined to decide "whether truthful publications my ever be
subjected to civil or crimnal liability consistently with the
First and Fourteenth Anmendnents, or to put it another way,
whet her the State may ever define and protect an area of privacy
free from unwanted publicity in the press . . ." Cox

Broadcasting Co. v. Cohn, 420 U S. 469, 491 (1975); see also

Florida Star v. B.J.F., 491 U S. 524, 533 (1989) (again

declining to answer that question). We need not consider
whether this tort 1is constitutionally viable, because we

conclude that plaintiffs did not establish its state |aw

el ement s.

We ask first whether the result of Kennedy’ s drug test
was “of legitimte concern to the public.” Nelson, 373 A 2d at
1225 (quoting Restatenment (Second) of Torts 8 652D). The

Restatenment includes within the scope of legitimate public

concern matters of the kind custonmarily regarded as "news. See

Rest atenment (Second) of Torts 8§ 652D cmt. g. "News" includes
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publications concerning, inter alia, crinmes, arrests, deaths
resulting from drugs, and other “matters of genuine, even if
more or | ess deplorable, popular appeal.” 1d. Individuals’
drug use, particularly where related to public safety, may be a
legitimate matter of public concern. See White v. Fraternal

Order of Police, 909 F.2d 512, 517 (D.C. Cir. 1990) (drug tests

perfornmed on police officer). So, too, nmay be the regul ati on of

public health or safety. See, e.qg., Shulman v. Goup W

Productions, lInc., 955 P.2d 469, 488 (Cal. 1998) (traffic
accidents); Reuber, 925 F.2d at 719-20 (effectiveness of
governnent’s fight against cancer); Lee v. Calhoun, 948 F.2d
1162, 1165 (10" Cir. 1991) (policing nedical mal practice).

We believe that Kennedy’'s drug test results reasonably
tend to illustrate the report’s newsworthy thenmes of interstate
truck driving, hi ghway safety and relevant gover nnent
regul ation.?® Because the public may be legitimtely concerned
with federall y-mandat ed drug testing of truckers, Kennedy’s test

results, and the consequences of the results with regard to his

28 Kennedy was tested pursuant to DOT regulations
requi ring randomdrug tests of drivers of commercial vehicles.
See 49 CF. R § 382.305 (1998). A driver who tests positive for
controll ed substances is prohibited fromrenaining on duty, and
an enpl oyer who | earns of such test results nmay not allow the
driver to continue to drive. 1d. § 382.501
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driving career, defendants cannot be l|iable for invasion of

privacy as a matter of |law. See Nelson, 373 A 2d at 1225.

Plaintiffs concede that the general subject matter of
the broadcast is of legitimate public concern. They al so
concede the newsworthiness of the general topic of drug use
anong interstate truck drivers. They deny, however, that the
public has a legitimate interest in the identity of an

i ndi vi dual driver who tested positive for drugs. See Y.G and

L.G v. Jewish Hosp. of St. Louis, 795 S.W2d 488, 500 (Mb. Ct.
App. 1990) (while in vitro fertilization program my well have
been matter of public interest, identity of plaintiffs, who
participated in program was not). W think, however, that the
factual circunstances for disclosure here are nore conpelling
than in Y.G, and we follow other circuit courts that have
permtted journalists to portray individuals’ per sonal
circunstances in ways that reveal their identities where
sufficiently related to a matter of public concern. See, e.qg.

Haynes v. Alfred A. Knopf, Inc., 8 F.3d 1222, 1233 (7" Cir.

1993); White, 909 F.2d at 517; Glbert v. Medical Economcs

Conpany, 665 F.2d 305, 308 (10'" Cir. 1981).
The plaintiff in Glbert, a doctor who had been
featured in an article about mal practice, simlarly conpl ai ned

that while the topic of policing failures in the nmedical
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pr of essi on was newsworthy, her name and photograph were not.
See 665 F.2d at 308.
The court di sagreed:

Wth respect to the publ i cation of
plaintiff's photograph and nane, we find
that these truthful representations are
substantially relevant to a newsworthy topic
because they strengthen the inpact and
credibility of the article. They obvi ate
any inpression that the problens raised in
the article are renote or hypothetical, thus
providing an aura of imediacy and even
urgency that m ght not exist had plaintiff's
nane and phot ograph been suppressed.

|d.?® See also Haynes, 8 F.3d at 1233 (Posner, J.)(defendant

author’s decision to use identified individuals to illustrate
themes in historical study was constitutionally protected);
White, 909 F.2d at 517 (identity of high-ranking police officer
who tested positive for marijuana was matter of public concern).

The sane rational e applies here. Def endants | earned
that the truck driver whom they had filnmed for their program
who had insisted that he did not currently use drugs and was a

safe driver, tested positive in DOT-mandated random tests for

29 G lbert and other federal cases applied what may wel
be a nore stringent test for the nexus between the disclosed
information and public concern than Maine |aw requires. The

Seventh Circuit considered whether the statenments at issue were
“substantially relevant to a newsworthy topic,” 665 F.2d at 308
(enmphasis added), while Maine law requires only that the
statenents be “of legitimate concern to the public.” Nelson,
373 A . 2d at 1225.
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mari j uana and anphetam nes. We think defendants were entitl ed
toillustrate their nessages about hi ghway safety and regul ati on
with new information about the individual subject of their
report.B3% Sinply reporting statistics about truckers who use
drugs, or discussing the details of Kennedy' s case wthout
menti oni ng himby nanme, would have substantially |ess inpact.
The district court held that Kennedy's test results
were insufficiently linked to the topic of highway safety
because there is no evidence that Kennedy was actually drug-
inpaired while driving on the Dateline run. DOT regul ati ons,
however, forbid driving after testing positive for drugs, and
given that positive results enmerged from a test adm nistered
whi l e Kennedy was actually driving, it cannot be dism ssed as
| acki ng i n newswort hi ness. Defendants could draw fromKennedy’ s
failure of the drug test the reasonabl e inference that there was
sone |ikelihood that his driving was sonetinmes drug-inpaired,

t her eby endangering the public. “I'f the press is to have the

30 We note that the information |earned about Kennedy
pertained directly to highway safety, as Kennedy' s random drug
test was ordered pursuant to DOT requirenments for comrercial
drivers |ike Kennedy. Kennedy's positive test took place while
he was engaged in a driving assignnment: the westbound portion of
the same trip |ater acconpani ed by Dateline. Kennedy deni ed
usi ng anphetam nes and attributed the marijuana test results to
recreati onal usage sonme weeks before |eaving for the Dateline
run. Under relevant DOT regul ati ons, however, the test results
were clearly material to his suitability to drive. See 49
C.F.R 8§ 382.501 (1998).
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generous breathing space that courts have accorded it thus far,
editors must have freedom to nake reasonabl e judgnents and to
draw one i nference where others al so reasonably could be drawn.”
G lbert, 665 F.2d at 309.

It is true, as Kennedy contends, that his drug test
results were subject to strict confidentiality requirenents
under state and federal law. This is not a case, therefore, in
whi ch the news nedia has sinply reported a crine that is already

a matter of public record. Conmpare Cox, 420 U. S. at 495-96

(identity of rape victimacquired from public court docunents)
with Haynes, 8 F.3d at 1232 (primary source of personal facts
about plaintiff was personal interview, not public docunents).
| nformati on does not have to be a matter of public record

however, in order to relate to a matter of public concern such

that it can be disclosed by the nedia. See Haynes, 8 F.3d at

1232; see also Restatenent (Second) of Torts 8§ 652D cnt. e (“the
legitimate interest of the public may extend beyond those
matters which are thensel ves nade public, and to sonme reasonabl e
extent may include information as to matters that would
ot herwi se be private”).

I n short, we hold that Kennedy’ s drug test results were
of legitimte public concern such that defendants may not be

liable for invasion of privacy under an unreasonabl e publication
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t heory. Accordingly, there is no need to reach the other issue
presented by defendants on appeal, which was whether the test
result was already public at the tinme of the broadcast.

B. Fal se |i ght

I n Nel son v. Maine Tines, 373 A 2d 1221 (Me. 1977), the

Mai ne Suprene Judicial Court adopted the requirenents for “fal se
light” invasion of privacy of the Restatenent (Second) of Torts
8§ 652E (1977). 1d. at 1223-24. One who gives publicity to a
matter concerning another that places the other before the
public in a false light is subject to liability for invasion of
privacy, if (a) the false light in which the other was placed
woul d be highly offensive to a reasonable person, and (b) the
actor had know edge of or acted in reckless disregard as to the
falsity of the publicized matter and the false light in which
t he other was placed. See Restatenent (Second) of Torts 8§ 652E.
Put anot her way, Maine | aw requires proof of defendants’ “actual

malice.” See Cantrell v. Forest City Publ’'g Co., 419 U. S. 245,

251-52 (1974); Frobose v. Anerican Sav. and Loan Ass'n_of

Danville, 152 F.3d 602, 617 (7th Cir. 1998).

The plaintiffs’ false light claim was prem sed on
precisely the sane thirteen statenents that underlay their
defamati on claim nost of which were rejected on appeal because

plaintiffs failed to establish that defendants acted with the
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requisite fault. Afortiori, plaintiffs cannot satisfy the nore

onerous standard of actual malice required by Miine |aw for
their false light claim

To the extent that our defamati on hol ding was prem sed
on concepts other than lack of fault, constitutional limtations
on false light clainms simlarly preclude our entertaining a

false light claim See Brown v. Hearst Corp., 54 F.3d 21, 27

(1st Cir. 1995); see also Restatenent (Second) of Torts § 652E
cn. e. Specifically, those statements that we rejected because
plaintiffs failed to establish that they were materially false
cannot support a false light claim any nmore than they can a
defamation claim  See Brown, 54 F.3d at 27; Varnish v. Best

Medi um Publ’g Co., Inc., 405 F.2d 608, 611 (2d Cir. 1968); see

al so Restatenent (Second) of Torts 8 652E cnt. c. Nor can
protected statenments of opinion support a claimof false |ight.

See Partington v. Bugliosi, 56 F.3d 1147, 1160-61 (9th Cir.

1995); Mol dea v. New York Tinmes Co., 22 F.3d 310, 319 (D.C

Cir. 1994); \Wite, 909 F.2d at 518; Rinsley v. Brandt, 700 F. 2d

1304, 1307 (10th Cir. 1983). Moreover, to the extent that we
determned that the statements at issue did not disparage
plaintiffs, those statenments fail to satisfy the requirenent
under Maine law that the false light in which plaintiffs were

pl aced be “highly offensive to a reasonabl e person.”
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Plaintiffs nonethel ess contend that we should sustain
their false light claim even if we reverse the defanmation
j udgnent . It is true that there are sonme differences in the

common | aw el enents of these two clainms. See, e.q., Machl eder,

801 F.2d at 55-56 (unlike defamation, false |light doctrine does
not distinguish between oral and witten words, or between
sl ander per se and slander requiring special danmages); Frye v.

|BP, Inc., 15 F. Supp.2d 1032, 1043 (D. Kan. 1998) (false light

and defamation differ in that former contains expanded publicity
requirenent); see also Restatenent (Second) of Torts 8§ 652E cnt.
b (statenment need not be defamatory to support a false Iight
claim. None of these distinctions, however, are material here.

No Maine court has yet grappled with the question of
whet her a false |ight clai mmay proceed where a defamati on cl aim
prem sed on the same statenent nmay not. G ven that we
previously have rejected this sort of evasion of constitutional
restrictions, see Brown, 54 F.3d at 27; Gashgai v. Leibowtz,
703 F.2d 10, 12 (1st Cir. 1983), as well as the absence of clear
precedent in other ~circuits, we wll not break new and
constitutionally suspect ground today. Accordingly, we reverse

the judgnment as to the plaintiffs’ false light claim

I X. LOSS OF CONSORTI UM
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The parties agree that Kelly Veilleux's damages for
| oss of consortium are conditioned on the success of Ray’'s
cl ai ns. We therefore vacate the judgnent and that count and
remand it to the district court for further proceedings

consistent with this opinion.

X. PUNI TI VE DAMAGES

In their cross-appeal, plaintiffs contend that the
district court erred in deciding that there was insufficient
evidence of common-law malice to allow the jury to consider
awarding plaintiffs punitive damages. To receive punitive
danmages, Maine law requires a plaintiff to prove by clear and
convi nci ng evidence that the defendant was notivated by “ill
will” toward the plaintiff, or acted so “outrageously” that
mal i ce could be inferred. Tuttle v. Raynond, 494 A.2d 1353,
1361 (Me. 1985). Limting our consideration of the evidence to
def endants’ conduct relating to the viable portions of the
m srepresentation claim we see no error.

Plaintiffs contend that the record contains sufficient
evi dence of defendants’ “outrageous” conduct to support a
punitive damages award. Reviewing the record as it stood before

the district court at the tinme of its summry judgment ruling,

see Voutour v. Vitale, 761 F.2d 812, 817 (1st Cir. 1985), we see

- 95-



no reason to disagree with the district court that the evidence
fails to neet the strict standard set forth in Tuttle. The
record does not support a conclusion that defendants’
representations not to include PATT in the broadcast were
mot i vat ed by anything nore malicious than the zeal ous pursuit of
an enotionally conpelling story. VWile a jury could find that
the alleged m srepresentations were nmade know ngly or even
recklessly, it could not reasonably infer common-law malice as

requi red under Maine | aw.

Xl . CONCLUSI ON

We hold as follows: (1) we reverse the judgnent in
favor of Ray and Kennedy on their defamation claim (Count 111);
(2) we reverse the judgnment on Ray's nmisrepresentation clains
(Counts | and I1) insofar as prem sed on defendants’ alleged
assurances that their portrayal of the trucking industry would
be “positive,” and we vacate the judgnent and remand for further
proceedi ngs those portions of the same claim prem sed on
def endants’ all eged prom ses not to i nclude PATT in the program
(3) we reverse the judgnent on Ray and Kennedy's negligent
infliction of enotional distress claim (Count VI); (4) we
reverse the judgnment on the invasion of privacy claimas to both

Kennedy' s “unreasonabl e publication” theory (Count 1V) and Ray
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and Kennedy's “false light” theory (Count V); (5) we vacate the
judgment as to Kelly Veilleux s | oss of consortiumclai m(Count
VIIl) and remand for further proceedings; and (6) we deny
plaintiffs’ cross-appeal in its entirety.

Reversed in part, vacated in part, and remanded for

further proceedings not inconsistent with this opinion.
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