PART 42
CONTRACT ADMINISTRATION

42.000 Scope of part.

This part prescribes general policies and procedures for
performing contract administration functions and related
audit services.

SUBPART 42.1—INTERAGENCY CONTRACT
ADMINISTRATION AND AUDIT SERVICES

42.100 Scope of subpart.

This subpart prescribes policies and procedures for
obtaining and providing interagency contract administra-
tion and audit services in order to (@) provide speciaized
assistance through field offices located at or near contrac-
tors' establishments, (b) avoid or eliminate overlapping and
duplication of Government effort, and (c) provide more
consistent treatment of contractors.

42.101 Policy.

(8 Adgencies requiring field contract administration or
audit services are encouraged to use cross-servicing
arrangements with existing contract administration and
contract audit components to preclude duplicate demands
being made upon contractors (see 42.102(a) for the directo-
ries of cognizant offices). The customer agency and the
servicing agency shall enter into a formal cross-servicing
arrangement when the volume of work or other circum-
stances warrants aformal understanding.

(b) Multiple reviews, inspections, and examinations of
a contractor or subcontractor by several agencies involving
the same practices, operations, or functions shall be elimi-
nated to the maximum practicable extent through the use of
Cross-servicing arrangements.

(c) OMB Circular No. A-73, Audit of Federal Operations
and Programs, states executive branch policy on audit cross-
servicing arrangements. As further provided in OFPP Policy
Letter 78-4, Field Contract Support Cross-Servicing Program,
(1) agencies shall use cross-servicing arrangements for the
audit of costs incurred under contracts of two or more
agencies being performed at the same business entity, and (2)
the responsible auditor or contracting officer shall coordinate
with concerned agencies the establishment of indirect cost
rates at such entities and shall convey the finaly established

rates to those agencies for application to their contractsto the
extent allocable and allowable (see Subpart 42.7).

(d) Subject to the fiscal regulations of the agencies con-
cerned, agencies (1) may be reimbursed in accordance with
the Economy Act of 1932 (31 U.S.C. 1535) for services
rendered under formal or informal cross-servicing arrange-
ments, (2) normally should refrain from seeking reimburse-
ment for cross-servicing accomplished incidental to their
own needs or Governmentwide responsibilities, and (3)
may use the hourly rate established under the cross-servic-
ing arrangement between the Department of Defense and
the National Aeronautics and Space Administration to
facilitate reimbursement arrangements.

(e) Agencies are not expected to enter into cross-servicing
arrangements that would unduly burden agency resources or
otherwise obstruct an agency in fulfilling its responsibilities.

42.102 Procedures.

(& Inlocating available field contract administration or
audit services, contracting offices shall consult the
Department of Defense Directory of Contract
Administration Services Components or the Directory of
Federal Contract Audit Offices. Questions regarding con-
tract administration offices may be referred to the Defense
Logistics Agency, Attn: DLA-AQO, Cameron Station,
Alexandria, Virginia, 22304-6100. Questions regarding
audit offices may be referred to the Defense Contract Audit
Agency, Attn: OTD, Cameron Station, Alexandria,
Virginia, 22304-6178. Agencies having a field contract
administration or audit cross-servicing capability shall
arrange for identification of this capability (including
changes as they occur) in the appropriate directory by con-
tacting one of these offices.

(b) Services may be obtained by direct request to the
cognizant contract administration or audit component indi-
cated in the applicable directory or as specified in aformal
Cross-servicing arrangement (see 42.101(a)).

(c) Except for requests submitted under formal cross-
servicing arrangements, requests for services from
Government agencies may be declined on a case-by-case
basis if resources are inadequate to accomplish delegated
tasks, provided the decision is made by an official above
the level of the contract administration office, or as other-
wise provided in agency regulations.

(d) Contract administration and audit services will be per-
formed using the procedures of the servicing agency unless
forma agreements between agencies provide otherwise.
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(e) Both the requesting and servicing activities are
responsible for prudent use of the services provided under
either formal or informal interagency cross-servicing
arrangements. When it is appropriate, servicing
activities shall counsel requesting agencies or contract-
ing offices concerning the desirability and practicality of
relaxing or waiving controls and surveillance that may not
be necessary to ensure satisfactory contract performance.

SUBPART 42.2—ASSIGNMENT OF CONTRACT
ADMINISTRATION

42.200 Scope of subpart.

This subpart prescribes policies and procedures for (@)
assigning, retaining, or reassigning contract administration
responsibility, (b) withholding normal functions or delegat-
ing additional functions when assigning contracts for
administration, and (c) requesting and performing support-
ing contract administration. Subpart 42.3 lists both the nor-
mal contract administration functions and those requiring
specific authorization by the contracting office.

42.201 Definition.

“Supporting contract administration” means perfor-
mance of specific contract administration functions by
another contract administration office (CAO) as required
by (a) the CAO to which a contract is assigned for adminis-
tration or (b) the contracting office retaining a contract for
administration.

42.202 Assignment of contract administration.

(a) Authority. Except as provided in paragraph (b)
below, assignment of a contract to a CAO for administra-
tion automatically carries with it the authority to perform
all of the normal functions listed in 42.302(a) to the extent
that those functions apply to the contract. The CAO has
authority to perform the functions requiring specific autho-
rizations, listed in 42.302(b), only to the extent specified by
the contracting office. No other function shall be performed
by the CAO unless delegated as provided under 42.202(c).

(b) Withholding normal functions. In assigning a con-
tract for administration by a CAO, the contracting office
may withhold individual functions among those listed in
42.302(q) if—

(1) Their retention by the contracting office is
required by (i) the contracting agency’s agency-level
acquisition regulations or (ii) a formal interagency
cross-servicing arrangement (see 42.101(a) and
42.102(b)); or

(2) It is clear, after consultation with the CAO when
appropriate, that they can best be performed by the con-
tracting office and the decision to withhold them is
approved above the contracting officer’slevel.

(c) Delegating additional functions. For individual con-
tracts or groups of contracts, the contracting office may
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delegate to the CAO functions not listed in 42.302;
provided, that—

(1) Prior coordination with the CAO ensures the
availability of required resources;

(2) In the case of authority to issue orders under
provisioning procedures in existing contracts and under
basic ordering agreements for items and services identi-
fied in the schedule, the head of the contracting activity
or designee approves the delegation; and

(3) The delegation does not require the CAO to
undertake new or follow-on acquisitions.

(d) Transmittal and documentation. When assigning a
contract for administration by a CAO, the contracting offi-
cer shall—

(1) Enter on the contract the name and address of the
CAO designated to administer it;

(2) Provide any special instructions, including any
specific authorization to perform functions listed in
42.302(b), in an accompanying letter to the CAQ;

(3) Include, along with the contract furnished to the
CAQO, copies of all contracting agency regulations or
directives that are (i) incorporated into the contract by
reference or (ii) otherwise necessary to administer the
contract, unless copies have been previously provided;
and

(4) Advise the contractor (and other activities as
appropriate) of any functions withheld or additional
functions delegated in the special instructions under
subparagraph (2) above.

(e) Contract administration office responsibilities. For
each contract assigned for administration, the CAO shall—

(1) Perform the functions listed in 42.302(a) to the
extent that they apply to the contract, except for any
functions specifically withheld under paragraph (b)
above;

(2) Perform the functions listed in 42.302(b) to the
extent that they apply and are specifically authorized by
the contracting office;

(3) Serve as a focal point for inquiries and keep the
contracting office and other interested activities advised
concerning all pertinent matters related to administra-
tion of the contract;

(4) Request supporting contract administration under
42.204 when it is required; and

(5) Reassign contract administration under 42.206(a)
if reassignment is required.

42.203 Retention of contract administration.

(8) Contracting offices shall retain for administration any
contract (1) not requiring the performance of contract
administration functions (see 42.302) at or near contractor
facilities, or (2) for which retention by the contracting office
is prescribed by agency acquisition regulations. However,
30.601(a) and (b) require that retained contracts to which
Cost Accounting Standards (CAS) apply be assigned for
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CAS administration only. Instructions for marking and dis-
tributing these contracts are provided in 4.201(c).

(b) Contracting offices or CAQO’s may request support-
ing contract administration under 42.204 for contracts for
which they have contract administration responsibility.
However, if a substantial proportion of the normal contract
administration functions listed in 42.302(a) are to be
requested, an official above the contracting officer’s level
shall review the validity of retaining administration while
requesting extensive supporting contract administration.

42.204 Supporting contract administration.

(8) A CAO assigned a contract for administration under
42.202 or a contracting office retaining administration
under 42.203 may request supporting contract administra-
tion from the CAO cognizant of the contractor location
where performance of specific contract administration
functions is required. The request shall (1) be in writing,
(2) clearly state the specific functions to be performed, and
(3) be accompanied by a copy of pertinent contractual and
other necessary documents.

(b) The prime contractor is responsible for managing its
subcontracts. The CAO’s concern with subcontracts is nor-
mally limited to evaluating the prime contractor’s manage-
ment of them (see Part 44). Therefore, supporting contract
administration shall not be used for subcontracts unless (1)
the Government would otherwise incur undue cost, (2) suc-
cessful completion of the prime contract is threatened, or
(3) it is authorized under paragraph (c) of this section or
elsewhere in this regulation.

(c) For mgjor system acquisitions (see Part 34), the con-
tracting officer may designate certain high-risk or critical
subsystems or components for special surveillance (see
44.205) in addition to requesting supporting contract
administration. This surveillance shall be conducted in a
manner fully consistent with the policy of calling upon the
cognizant CAO to perform contract administration func-
tions at a contractor’s facility (see Subpart 42.1).

42.205 Designation of the paying office.

If the information is available, the contracting officer
shall enter on the contract the name and address of the
office designated under agency procedures to make pay-
ments on the contract. Unless agency acquisition regula
tions otherwise provide, the assignment of contract admin-
istration to a CAO does not affect the designation of the
paying office.

42.206 Reassignment of contract administration.

(a) The administrative contracting officer at the CAO of
initial assignment shall reassign a contract for administra-
tion when the need for reassignment results from (1) an
incorrect initial assignment, (2) organizational transfer of
the cognizant CAO, (3) establishment or disestablishment
of aCAO, or (4) achange in a CAQO'’s geographical respon-
sibility.

(b) The contracting officer at the contracting office shall
reassign a contract for administration when reasons other
than those in paragraph (a) of this section make reassign-
ment appropriate.

(c) To reassign a contract, the responsible contracting
officer shall use a unilateral contract modification. The
CAO of initial assignment shall transfer the contract file
and necessary supporting documents to the successor CAO.

(d) When warranted by a change in circumstances and
approved at a higher level, a contracting officer may recall a
contract or function previously assigned for administration.

SUBPART 42.3—CONTRACT ADMINISTRATION
OFFICE FUNCTIONS

42.301 General.

When a contract is assigned for administration under
Subpart 42.2, the contract administration office (CAO)
shall perform contract administration functions in accor-
dance with this regulation, the contract terms, and, unless
otherwise agreed upon in formal cross-servicing arrange-
ments (see 42.101(a)), the applicable regulations of the ser-

vicing agency.

42.302 Contract administration functions.

(a) The following are the normal contract administration
functions to be performed by the cognizant CAO, to the
extent they apply, as prescribed in 42.202:

(1) Review the contractor’s compensation structure.

(2) Review the contractor’s insurance plans.

(3) Conduct post-award orientation conferences.

(4) Review and evaluate contractors proposals under
Subpart 15.8 and, when negotiation will be accom-
plished by the contracting officer, furnish comments and
recommendations to that officer.

(5) Negotiate forward pricing rate agreements (see
15.809).

(6) Negotiate advance agreements applicable to treat-
ment of costs under contracts currently assigned for
administration (see 31.109).

(7) Determine the allowability of costs suspended or
disapproved as required (see Subpart 42.8), direct the
suspension or disapproval of costs when there is reason
to believe they should be suspended or disapproved, and
approve final vouchers.

(8) Issue Notices of Intent to Disallow or not
Recognize Costs (see Subpart 42.8).

(9) Establish final indirect cost rates and hilling rates
for those contractors meeting the criteria for contracting
officer determination in Subpart 42.7.

(10) Attempt to resolve issues in controversy, using
ADR procedures when appropriate (see Subpart 33.2);
prepare findings of fact and issue decisions under the
Disputes clause on matters in which the administrative
contracting officer (ACO) has the authority to take
definitive action.
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(11) In connection with Cost Accounting Standards

(see Part 30 and 48 CFR Chapter 99 (FAR Appendix B))—

(i) Determine the adequacy of the contractor’s dis-
closure statements;

(ii) Determine whether disclosure statements are
in compliance with Cost Accounting Standards and
Part 31,

(iii) Determine the contractor’'s compliance with
Cost Accounting Standards and disclosure state-
ments, if applicable; and

(iv) Negotiate price adjustments and execute sup-
plemental agreements under the Cost Accounting
Standards clauses at 52.230-2, 52.230-3, 52.230-5
and 52.230-6.

(12) Review and approve or disapprove the contrac-
tor’s requests for payments under the progress payments
or performance-based payments clauses.

(13) Make payments on assigned contracts when pre-
scribed in agency acquisition regulations (see 42.205).

(14) Manage special bank accounts.

(15) Ensure timely notification by the contractor of
any anticipated overrun or underrun of the estimated
cost under cost-reimbursement contracts.

(16) Monitor the contractor’s financial condition and
advise the contracting officer when it jeopardizes con-
tract performance.

(17) Analyze quarterly limitation on payments state-
ments and recover overpayments from the contractor.

(18) Issue tax exemption certificates.

(19) Ensure processing and execution of duty-free
entry certificates.

(20) For classified contracts, administer those por-
tions of the applicable industrial security program desig-
nated as ACO responsibilities (see Subpart 4.4).

(21) Issue work requests under maintenance, over-
haul, and modification contracts.

(22) Negotiate prices and execute supplemental
agreements for spare parts and other items selected
through provisioning procedures when prescribed by
agency acquisition regulations.

(23) Negotiate and execute contractual documents for
settlement of partial and complete contract terminations for
convenience, except as otherwise prescribed by Part 49.

(24) Negotiate and execute contractual documents
settling cancellation charges under multiyear contracts.

(25) Process and execute novation and change of
name agreements under Subpart 42.12.

(26) Perform property administration (see Part 45).

(27) Approve contractor acquisition or fabrication of
special test equipment under the clause at 52.245-18,
Special Test Equipment.

(28) Perform necessary screening, redistribution, and
disposal of contractor inventory.

(29) Issue contract modifications requiring the con-
tractor to provide packing, crating, and handling ser-
vices on excess Government property. When the ACO
determines it to be in the Government’s interests, the

42-4

services may be secured from a contractor other than the
contractor in possession of the property.

(30) In facilities contracts—

(i) Evauate the contractor’s requests for facilities
and for changes to existing facilities and provide appro-
priate recommendations to the contracting officer;

(ii) Ensure required screening of facility items
before acquisition by the contractor;

(ii1) Approve use of facilities on a noninterference
basis in accordance with the clause at 52.245-9, Use
and Charges,

(iv) Ensure payment by the contractor of any
rental due; and

(v) Ensure reporting of items no longer needed for
Government production.

(31) Perform production support, surveillance, and
status reporting, including timely reporting of potential
and actual slippagesin contract delivery schedules.

(32) Perform pre-award surveys (see Subpart 9.1).

(33) Advise and assist contractors regarding their prior-
ities and allocations responsibilities and assist contracting
officesin processing requests for specia assistance and for
priority ratings for privately owned capital equipment.

(34) Monitor contractor industrial labor relations
matters under the contract; apprise the contracting offi-
cer and, if designated by the agency, the cognizant labor
relations advisor, of actual or potential labor disputes;
and coordinate the removal of urgently required material
from the strikebound contractor’s plant upon instruction
from, and authorization of, the contracting officer.

(35) Perform traffic management services, including
issuance and control of Government hills of lading and
other transportation documents.

(36) Review the adequacy of the contractor’s traffic
operations.

(37) Review and evaluate preservation, packaging,
and packing.

(38) Ensure contractor compliance with contractual
quality assurance requirements (see Part 46).

(39) Ensure contractor compliance with contractual
safety requirements.

(40) Perform engineering surveillance to assess
compliance with contractual terms for schedule, cost,
and technical performance in the areas of design, devel-
opment, and production.

(41) Evauate for adequacy and perform surveillance
of contractor engineering efforts and management sys-
tems that relate to design, development, production,
engineering changes, subcontractors, tests, management
of engineering resources, reliability and maintainability,
data control systems, configuration management, and
independent research and devel opment.

(42) Review and evaluate for technical adequacy the
contractor's logistics support, maintenance, and modifi-
cation programs.

(43) Report to the contracting office any inadequa-
cies noted in specifications.
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(44) Perform engineering analyses of contractor cost
proposals.

(45) Review and analyze contractor-proposed engi-
neering and design studies and submit comments and
recommendations to the contracting office, as required.

(46) Review engineering change proposals for proper
classification, and when required, for need, technical
adequacy of design, producibility, and impact on quality,
reliability, schedule, and cost; submit comments to the
contracting office.

(47) Assist in evaluating and make recommendations
for acceptance or rejection of waivers and deviations.

(48) Evaluate and monitor the contractor's proce-
dures for complying with procedures regarding restric-
tive markings on data.

(49) Monitor the contractor's value engineering pro-
gram.

(50) Review, approve or disapprove, and maintain
surveillance of the contractor's purchasing system (see
Part 44).

(51) Consent to the placement of subcontracts.

(52) Review, evaluate, and approve plant or division-
wide small, small disadvantaged and women-owned
small business master subcontracting plans.

(53) Obtain the contractor's currently approved com-
pany- or division-wide plans for small, small disadvan-
taged and women-owned small business subcontracting
for its commercial products, or, if there is no currently
approved plan, assist the contracting officer in evaluat-
ing the plans for those products.

(54) Assist the contracting officer, upon request, in
evaluating an offeror's proposed small, small disadvan-
taged and women-owned small business subcontracting
plans, including documentation of compliance with sim-
ilar plans under prior contracts.

(55) By periodic surveillance, ensure the contractor's
compliance with small, small disadvantaged and
women-owned small business subcontracting plans and
any labor surplus area contractual requirements; main-
tain documentation of the contractor's performance
under and compliance with these plans and require-
ments; and provide advice and assistance to the firms
involved, as appropriate.

(56) Maintain surveillance of flight operations.

(57) Assign and perform supporting contract admin-
istration.

(58) Ensure timely submission of required reports.

(59) Issue administrative changes, correcting errors
or omissions in typing, contractor address, facility or
activity code, remittance address, computations which
do not require additional contract funds, and other such
changes (see 43.101).

(60) Cause release of shipments from contractor's
plants according to the shipping instructions. When
applicable, the order of assigned priority shall be fol-
lowed; shipments within the same priority shall be
determined by date of the instruction.

(61) Obtain contractor proposals for any contract
price adjustments resulting from amended shipping
instructions. ACO's shall review all amended shipping
instructions on a periodic, consolidated basis to assure
that adjustments are timely made. Except when the
ACO has settlement authority, the ACO shall forward
the proposal to the contracting officer for contract modi-
fication. The ACO shall not delay shipments pending
completion and formalization of negotiations of revised
shipping instructions.

(62) Negotiate and/or execute supplemental agree-
ments, as required, making changes in packaging sub-
contractors or contract shipping points.

(63) Cancel unilateral purchase orders when notified
of nonacceptance by the contractor. The ACO shall
notify the contracting officer when the purchase order is
canceled.

(64) Negotiate and execute one-time supplemental
agreements providing for the extension of contract deliv-
ery schedules up to 90 days on contracts with an assigned
Criticality Designator of C (see 42.1105). Notification
that the contract delivery schedule is being extended shall
be provided to the contracting office. Subsequent exten-
sions on any individual contract shall be authorized only
upon concurrence of the contracting office.

(65) Accomplish administrative closeout procedures
(see 4.804-5).

(66) Determine that the contractor has a drug-free
workplace program and drug-free awareness program
(see Subpart 23.5).

(67) Support the program, product, and project
offices regarding program reviews, program status, pro-
gram performance and actual or anticipated program
problems.

(68) Monitor the contractor's compliance with the
requirements of environmental laws including the
Resource Conservation and Recovery Act (RCRA) (42
U.S.C. 6901, et seg.) and other environmenta require-
ments as specified in the contract (see Part 23).
Responsibilities of the contracting officer shal include—

(i) Verification of contractor compliance with spec-
ifications requiring the use of environmentally prefer-
able and energy-efficient materials and the use of
meaterials or delivery of end items with the specified
recovered materia content. This shall occur as part of

the quality assurance procedures set forth in Part 46.

(i) Asrequired in the contract, ensuring that the
contractor complies with the reporting requirements
relating to recovered materia content utilized in con-
tract performance.

(69) Administer commercial financing provisions
and monitor contractor security to ensure its continued
adequacy to cover outstanding payments, when on-site
review isrequired.

(b) The CAO shall perform the following functions only

when and to the extent specifically authorized by the con-
tracting office:
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(1) Negotiate or negotiate and execute supplemental
agreements incorporating contractor proposals resulting
from change orders issued under the Changes clause.
Before completing negotiations, coordinate any delivery
schedule change with the contracting office.

(2) Negotiate prices and execute priced exhibits for
unpriced orders issued by the contracting officer under
basic ordering agreements.

(3) Negotiate or negotiate and execute supplemental
agreements changing contract delivery schedules.

(4) Negotiate or negotiate and execute supplemental
agreements providing for the deobligation of unex-
pended dollar balances considered excess to known con-
tract requirements.

(5) Issue amended shipping instructions and, when
necessary, negotiate and execute supplemental agree-
ments incorporating contractor proposals resulting from
these instructions.

(6) Negotiate changesto interim billing prices.

(7) Negotiate and definitize adjustments to contract
prices resulting from exercise of an economic price
adjustment clause (see Subpart 16.2).

(8) Issue change orders and negotiate and execute
resulting supplemental agreements under contracts for
ship construction, conversion, and repair.

(9) Execute supplemental agreements on firm-fixed-
price supply contracts to reduce required contract line
item quantities and deobligate excess funds when noti-
fied by the contractor of an inconsequential delivery
shortage, and it is determined that such action is in the
best interests of the Government, notwithstanding the
default provisions of the contract. Such action will be
taken only upon the written request of the contractor
and, in no event, shall the total downward contract price
adjustment resulting from an inconsequential delivery
shortage exceed $250.00 or 5 percent of the contract
price, whichever isless.

(10) Execute supplemental agreements to permit a
change in place of inspection at origin specified in firm-
fixed-price supply contracts awarded to nonmanufacturers,
as deemed necessary to protect the Government's interests.

(11) Prepare evaluations of contractor performance
in accordance with Subpart 42.15.

(c) Any additional contract administration functions not
listed in 42.302(a) and (b), or not otherwise delegated,
remain the responsibility of the contracting office.

SUBPART 42.4—CORRESPONDENCE AND VISITS

42.401 Contract correspondence.

(a) The contracting officer (or other contracting agency
personnel) normally shall (1) forward correspondence relat-
ing to assigned contract administration functions through the
cognizant contract administration office (CAQ) to the con-
tractor, and (2) provide a copy for the CAO's file. When
urgency requires sending such correspondence directly to the
contractor, a copy shall be sent concurrently to the CAO.
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(b) The CAO shall send the contracting office a copy of
pertinent correspondence conducted between the CAO and
the contractor.

42.402 Visitsto contractors facilities.

(8 Government personnel planning to visit a contrac-
tor's facility in connection with one or more Government
contracts shall provide the cognizant CAO with the follow-
ing information, sufficiently in advance to permit the CAO
to make necessary arrangements. Such notification is for
the purpose of eliminating duplicative reviews, requests,
investigations, and audits relating to the contract adminis-
tration functions in subpart 42.3 delegated to CAO's and
shall, as a minimum, include the following (see also para-
graph (b) of this section):

(1) Visitors' names, official positions, and security
clearances.

(2) Date and duration of visit.

(3) Name and address of contractor and personnel to
be contacted.

(4) Contract number, program involved, and purpose
of visit.

(5) If desired, visitors to a contractor's plant may
request that a representative of the CAO accompany
them. In any event, the CAO hasfina authority to decide
whether a representative shall accompany avisitor.

(b) If the visit will result in reviewing, auditing, or
obtaining any information from the contractor relating to
contract administration functions, the prospective visitor
shall identify the information in sufficient detail so as to
permit the CAO, after consultation with the contractor and
the cognizant audit office, to determine whether such infor-
mation, adequate to fulfill the requirement, has recently
been reviewed by or is available within the Government. |If
s0, the CAO will discourage the visit and refer the prospec-
tive visitor to the Government office where such informa-
tion islocated. Where the office isthe CAO, such informa-
tion will be immediately forwarded or otherwise made
available to the requestor.

(c) Visitors shall fully inform the CAO of any agree-
ments reached with the contractor or other results of the
visit that may affect the CAO.

42.403 Evaluation of contract administration offices.

Onsite inspections or evaluations of the performance of
the assigned functions of a contract administration office
shall be accomplished only by or under the direction of the
agency of which that officeisapart.

SUBPART 42.5—POSTAWARD ORIENTATION

42.500 Scope of subpart.

This subpart prescribes policies and procedures for the
postaward orientation of contractors and subcontractors
through (a) a conference or (b) a letter or other form of
written communication.
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42,501 General.

(@ A postaward orientation aids both Government and con-
tractor personnd to (1) achieve a clear and mutua understand-
ing of al contract requirements, and (2) identify and resolve
potential problems. However, it is not a subgtitute for the con-
tractor's fully understanding the work requirements at the time
offers are submitted, nor isit to be used to dter the find agree-
ment arrived a in any negotiations leading to contract avard.

(b) Postaward orientation is encouraged to assist small
business, small disadvantaged and women-owned small
business concerns (see Part 19).

(c) While cognizant Government or contractor
personnel may request the contracting officer to arrange for
orientation, it is up to the contracting officer to decide
whether a postaward orientation in any form is necessary.

(d) Maximum benefits will be realized when orientation
is conducted promptly after award.

42.502 Selecting contractsfor postaward orientation.

When deciding whether postaward orientation is neces-
sary and, if so, what form it shall take, the contracting offi-
cer shall consider, as aminimum, the—

(8 Nature and extent of the preaward survey and any
other prior discussions with the contractor;

(b) Type, value, and complexity of the contract;

(c) Complexity and acquisition history of the product or
service;

(d) Requirements for spare parts and related equipment;

(e) Urgency of the delivery schedule and relationship of
the product or serviceto critical programs;

(f) Length of the planned production cycle;

(g) Extent of subcontracting;

(h) Contractor's performance history and experience
with the product or service;

(i) Contractor's status, if any, as a small business, small
disadvantaged or women-owned small business concern;

(j) Contractor's performance history with small, small
disadvantaged and women-owned small business subcon-
tracting programs,

(k) Safety precautions required for hazardous materials
or operations; and

() Complex financing arrangements, such as progress
payments, advance payments, or guaranteed loans.

42503 Postaward conferences.

42.503-1 Postaward conference arrangements.
(a) The contracting officer who decides that a conference
isneeded is responsible for—

(1) Establishing the time and place of the conference;

(2) Preparing the agenda, when necessary;

(3) Notifying appropriate Government representa-
tives (e.g., contracting/contract administration office)
and the contractor;

(4) Designating or acting as the chairperson;

(5) Conducting a preliminary meeting of Government
personnel; and

(6) Preparing asummary report of the conference.
(b) When the contracting office initiates a conference,
the arrangements may be made by that office or, at its
request, by the contract administration office.

42.503-2 Postaward conference procedure.

The chairperson of the conference shall conduct the mest-
ing. Unless acontract change is contemplated, the chairperson
shall emphasize that it is not the purpose of the meeting to
change the contract. The contracting officer may make com-
mitments or give directions within the scope of the contracting
officer's authority and shdl put in writing and sign any com-
mitment or direction, whether or not it changes the contract.
Any change to the contract that results from the postaward con-
ference shall be made only by a contract modification (see
43.101) referencing the applicable terms of the contract.
Participants without authority to bind the Government shall not
take action that in any way dters the contract. The chairperson
shdl include in the summary report (see 42.503-3 below) dl
information and guidance provided to the contractor.

42.503-3 Postaward conferencereport.

The chairperson shall prepare and sign a report of the
postaward conference. The report shall cover al items dis-
cussed, including areas requiring resolution, controversial
matters, the names of the participants assigned responsibili-
ty for further actions, and the due dates for the actions. The
chairperson shall furnish copies of the report to the contract-
ing office, the contract administration office, the contractor,
and others who require the information.

42504 Postaward letters.

In some circumstances, a letter or other written form of
communication to the contractor may be adequate
postaward orientation (in lieu of a conference). The letter
should identify the Government representative responsible
for administering the contract and cite any unusua or sig-
nificant contract requirements. The rules on changes to the
contract in 42.503-2 also apply here.

42.505 Postaward subcontractor conferences.

(&) The prime contractor is generally responsible for con-
ducting postaward conferences with subcontractors.
However, the prime contractor may invite Government rep-
resentatives to a conference with subcontractors, or the
Government may request that the prime contractor initiate a
conference with subcontractors. The prime contractor
should ensure that representatives from involved contract
administration offices are invited.

(b) Government representatives (1) must recognize the lack
of privity of contract between the Government and subcon-
tractors, (2) shal not take action that is inconsistent with or
alters subcontracts, and (3) shall ensure that any changes in
direction or commitment affecting the prime contract or con-
tractor resulting from a subcontractor conference are made by
written direction of the contracting officer to the prime con-
tractor in the same manner as described in 42.503-2.
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SUBPART 42.6—CORPORATE ADMINISTRATIVE
CONTRACTING OFFICER

42.601 General.

Contractors with more than one operational location
(e.g., division, plant, or subsidiary) often have corporate-
wide policies, procedures, and activities requiring
Government review and approval and affecting the work
of more than one administrative contracting officer
(ACO). In these circumstances, effective and consistent
contract administration may require the assignment of a
corporate administrative contracting officer (CACO) to
deal with corporate management and to perform selected
contract administration functions on a corporate-wide
basis.

42.602 Assignment and location.

(@) A CACO may be assigned only when (1) the con-
tractor has at least two locations with resident ACO'’s or
(2) the need for a CACO is approved by the agency head
or designee (for this purpose, a nonresident ACO will be
considered as resident if at least 75 percent of the ACO’s
effort is devoted to a single contractor). One of the resi-
dent ACO’s may be designated to perform the CACO
functions, or afull-time CACO may be assigned. In deter-
mining the location of the CACO, the responsible agency
shall take into account such factors as the location(s) of
the corporate records, corporate office, major plant, cog-
nizant government auditor, and overall cost effectiveness.

(b) A decision to initiate or discontinue a CACO
assignment should be based on such factors as (1) the
benefits of coordination and liaison at the corporate level,
(2) the volume of Government sales, (3) the degree of
control exercised by the contractor’s corporate office over
Government-oriented lower-tier operating elements, and
(4) the impact of corporate policies and procedures on
those elements.

(c) Responsibility for assigning a CACO shall be
determined as follows:

(1) When all locations of a corporate entity are
under the contract administration cognizance of a sin-
gle agency, that agency is responsible.

(2) When the locations are under the contract
administration cognizance of more than one agency,
the agencies concerned shall agree on the responsible
agency (normally on the basis of the agency with the
largest unliquidated dollar balance of affected con-
tracts). In such cases, agencies may sometimes also
consider geographic location.

(d) The directory of contract administration compo-
nents referenced in 42.102(a) includes a listing of
CACO'’s and the contractors for which they are assigned
responsibility. When the directory indicates that the ser-
vices of a CACO are available, the provisions of Subpart
42.1 apply to the CACO functions.

42.603 Responsibilities.
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(a) The CACO shall perform, on a corporate-wide
basis, the contract administration functions (see Subpart
42.3) as designated by the responsible agency. Typical
CACO functions include (1) the determination of final
indirect cost rates for cost-reimbursement contracts, (2)
establishment of advance agreements or recommendations
on corporate/ home office expense allocations, and (3)
administration of Cost Accounting Standards (CAS)
applicable to corporate-level and corporate-directed
accounting practices.

(b) The CACO shall—

(1) Fully utilize the cognizant contract audit agency
financial and advisory accounting services, including
(i) advice regarding the acceptability of corporate-wide
policies and (ii) advisory audit reports;

(2) Keep cognizant ACO’s and auditors informed of
important matters under consideration and determina-
tions made; and

(3) Solicit their advice and participation as appro-
priate.

SUBPART 42.7—INDIRECT COST RATES

42.700 Scope of subpart.

This subpart prescribes policies and procedures for
establishing (a) billing rates and (b) final indirect cost
rates.

42.701 Definitions.

“Billing rate” means an indirect cost rate (a) estab-
lished temporarily for interim reimbursement of incurred
indirect costs and (b) adjusted as necessary pending
establishment of final indirect cost rates.

“Business unit” (see 31.001).

“Final indirect cost rate” means the indirect cost rate
established and agreed upon by the Government and the
contractor as not subject to change. It is usually estab-
lished after the close of the contractor’s fiscal year (unless
the parties decide upon a different period) to which it
applies. In the case of cost-reimbursement research and
development contracts with educational institutions, it
may be predetermined; that is, established for a future
period on the basis of cost experience with similar con-
tracts, together with supporting data.

“Indirect cost” (see 31.001 and 31.203).

“Indirect cost rate” means the percentage or dollar fac-
tor that expresses the ratio of indirect expense incurred in
agiven period to direct labor cost, manufacturing cost, or
another appropriate base for the same period.

42.702 Purpose.
(a) Establishing final indirect cost rates under this sub-
part provides—
(1) Uniformity of approach with a contractor when
more than one contract or agency isinvolved;
(2) Economy of administration; and
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(3) Timely settlement under cost-reimbursement con-
tracts.

(b) Establishing billing rates provides a method for
interim reimbursement of indirect costs at estimated rates
subject to adjustment during contract performance and at
the time the final indirect cost rates are established.

42.703 General.

42.703-1 Policy.

(a) A single agency (see 42.705-1(a)) shall be responsi-
ble for establishing indirect cost rates for each business
unit. These rates shall be binding on all agencies and their
contracting offices, unless otherwise specifically prohibited
by statute.

(b) Billing rates and final indirect cost rates shall be
used in reimbursing indirect costs under cost-reimburse-
ment contracts and in determining progress payments
under fixed-price contracts.

(c) Contracting officers shall—

(1) Unless the quick-closeout procedure in 42.708 is

used, use final indirect cost rates of a business unit for a

given period, which shall be binding for al the cost-

reimbursement contracts of the business unit for that
period, subject to any specific limitation in a contract or
advance agreement (when contracts of more than one
agency are involved, see 42.101(c)); and

(2) To ensure compliance with 10 U.S.C. 2324(a) and

41 U.S.C. 256(a), use established final indirect cost

rates in negotiating the final price of fixed-price incen-

tive and fixed-price redeterminable contracts and in
other situations requiring that indirect costs be settled
before contract prices are established.

42.703-2 Certificate of indirect costs.

(a) General. In accordance with 10 U.S.C. 2324(h) and
41 U.S.C. 256(h), a proposa shall not be accepted and no
agreement shall be made to establish billing rates or final
indirect cost rates unless the costs have been certified by
the contractor.

(b) Waiver of certification. (1) The agency head, or
designee, may waive the certification requirement when—

(i) It is determined to be in the interest of the
United States; and

(ii) The reasons for the determination are put in
writing and made available to the public.
(2) A waiver may be appropriate for a contract with—

(i) A foreign government or international organi-
zation, such as a subsidiary body of the North
Atlantic Treaty Organization;

(if) A state or local government subject to OMB
Circular A-87;

(iii) An educational institution subject to OMB
Circular A-21; and

(iv) A nonprofit organization subject to OMB
Circular A-122.

(c) Failure to certify. (1) If the contractor has not certi-
fied its proposal for billing rates or indirect cost rates and a
waiver is not appropriate, the contracting officer shall uni-
laterally establish the rates if they are necessary for contin-
uation of the contract.

(2) Rates established unilaterally should be—

(i) Based on audited historical data or other avail-
able data as long as unallowable costs are excluded;
and

(i) Set low enough to ensure that potentially unal-
lowable costs will not be reimbursed.

(d) False certification. The contracting officer should
consult with legal counsel to determine appropriate action
when a contractor certificate of indirect costs is thought to
be false.

(e) Penalties for unallowable costs. 10 U.S.C. 2324(a)
through (d) and 41 U.S.C. 256(a) through (d) prescribe
penalties for submission of unallowable costs in final indi-
rect cost rate proposals (see 42.709 for penalties and con-
tracting officer responsibilities).

(f) Contract clause. (1) Except as provided in para-
graph (f)(2) of this subsection, the clause at 52.242-4,
Certification of Indirect Costs, shall be incorporated into
all solicitations and contracts which provide for—

(i) Interim reimbursement of indirect costs;

(i1) Establishment of final indirect cost rates; or

(iii) Contract financing that includes interim pay-
ment of indirect costs, e.g., progress payments based
on cost (Subpart 32.5) or progress payments based on
percentage or stage of completion.

(2) The Department of Energy may provide an alter-
nate clause in its agency supplement for its Management
and Operating contracts.

42.704 Billing rates.

(a) The contracting officer or auditor responsible under
42.705 for determining the final indirect cost rate ordinari-
ly shall also be responsible for determining the billing rate.

(b) The contracting officer or auditor shall establish a
billing rate on the basis of information resulting from
recent review, previous audits or experience, or similar reli-
able data or experience of other contracting activities. In
establishing the billing rate, the contracting officer or audi-
tor should ensure that it is as close as possible to the final
indirect cost rate anticipated for the contractor’s fiscal peri-
od, as adjusted for any unallowable costs. When the con-
tracting officer or auditor determines that the dollar value
of contracts requiring use of a billing rate does not warrant
submission of a detailed billing rate proposal, the hilling
rate may be established by making appropriate adjustments
from the prior year’s indirect cost experience to eliminate
unallowable and nonrecurring costs and to reflect new or
changed conditions.

(c) Once established, hilling rates may be prospectively
or retroactively revised by mutual agreement of the con-
tracting officer or auditor and the contractor at either
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party’s request, to prevent substantial overpayment or
underpayment.

(d) The elements of indirect cost and the base or bases
used in computing billing rates shall not be construed as
determinative of the indirect costs to be distributed or of
the bases of distribution to be used in the final settlement.

42.705 Final indirect cost rates.

Final indirect cost rates shall be established on the basis
of (a) contracting officer determination procedure (see
42.705-1) or (b) auditor determination procedure (see
42.705-2).

42.705-1 Contracting officer determination procedure.

(a) Applicability and responsibility. Contracting officer
determination shall be used for the following, with the indi-
cated cognizant contracting officer responsible for estab-
lishing the final indirect cost rates:

(1) Business units of a multidivisional corporation
under the cognizance of a corporate administrative con-
tracting officer (see Subpart 42.6), with that officer
responsible for the determination, assisted, as required,
by the administrative contracting officers, assigned to
the individua business units. Negotiations may be con-
ducted on a coordinated or centralized basis, depending
upon the degree of centralization within the contractor’s
organization.

(2) Business units not under the cognizance of a cor-
porate administrative contracting officer, but having a
resident administrative contracting officer (see 42.602),
with that officer responsible for the determination. For
this purpose, a honresident administrative contracting
officer is considered as resident if at least 75 percent of
the administrative contracting officer’s time is devoted
to asingle contractor.

(3) Business units not included in subparagraph (1)
or (2) above, but where the predominant interest (on the
basis of unliquidated contract dollar amount) is in an
agency whose procedures require contracting officer
determination. In such cases, the responsible contracting
officer will be as designated under that agency’s proce-
dures.

(4) Educational institutions (see 42.705-3 for respon-
sibility and procedures).

(5) State and local governments (see 42.705-4).

(6) Nonprofit organizations other than educational
and state and local governments (see 42.705-5).

(b) Procedures. (1) In accordance with the Allowable
Cost and Payment clause at 52.216-7 or 52.216-13, the
contractor shall submit to the contracting officer and, if
required by agency procedures, to the cognizant auditor a
final indirect cost rate proposal reflecting actual cost expe-
rience during the covered period, together with supporting
cost or pricing data.

(2) The auditor shall submit to the contracting officer
an advisory audit report (i) identifying any relevant
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advance agreements or restrictive terms of specific con-
tracts and (ii) including the information required by
15.805-5(e).

(3) The contracting officer shall head the
Government negotiating team, which includes the cog-
nizant auditor and technical or functional personnel as
required. Contracting offices having significant dollar
interest shall be invited to participate in the negotiation
and in the preliminary discussion of critical issues.
Individuals or offices that have provided a significant
input to the Government position should be invited to
attend.

(4) The Government negotiating team shall develop a
negotiation position. Pursuant to 10 U.S.C. 2324(f) and
41 U.S.C. 256(f), the contracting officer shall—

(i) Not resolve any questioned costs until obtain-
ing—

(A) Adequate documentation on the costs; and
(B) The contract auditor's opinion on the
allowability of the costs.

(if) Whenever possible, invite the contract auditor
to serve as an advisor at any negotiation or meeting
with the contractor on the determination of the con-
tractor's final indirect cost rates.

(5) The cognizant contracting officer shall—

(i) Conduct negotiations;

(i) Prepare a written indirect cost rate agreement
conforming to the requirements of the contracts;

(iii) Prepare, sign, and place in the contractor gen-
era file (see 4.801(c)(3)) a negotiation memorandum
covering (A) the disposition of significant mattersin
the advisory audit report, (B) reconciliation of all
costs questioned, with identification of items and
amounts allowed or disallowed in the final settlement
as well as the disposition of period costing or alloca
bility issues, (C) reasons why any recommendations
of the auditor or other Government advisors were not
followed, and (D) identification of cost or pricing
data submitted during the negotiations and relied
upon in reaching a settlement; and

(iv) Distribute resulting documents in accordance
with 42.706.

(v) Notify the contractor of the individual costs
which were considered unallowable and the respec-
tive amounts of the disallowance.

42.705-2 Auditor determination procedure.

(a) Applicability and responsibility. (1) The cognizant
Government auditor shall establish final indirect cost rates
for business units not covered in 42.705-1(a).

(2) In addition, auditor determination may be used
for business units that are covered in 42.705-1(a) when
the contracting officer and auditor agree that the indirect
costs can be settled with little difficulty and any of the
following circumstances apply:

(i) The business unit has primarily fixed-price
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contracts, with only minor involvement in cost-reim-
bursement contracts.

(if) The administrative cost of contracting officer
determination would exceed the expected benefits.

(iif) The business unit does not have a history of
disputes and there are few cost problems.

(iv) The contracting officer and auditor agree that
specia circumstances require auditor determination.

(b) Procedures. (1) The contractor shall submit to the
cognizant contracting officer and auditor a final indirect
cost rate proposal reflecting actual cost experience during
the covered period, together with supporting cost or pricing
data.

(2) The auditor shall—

(i) Audit the proposal and seek agreement on it
with the contractor;

(ii) In coordination with the affected contracting
officers, prepare an indirect cost rate agreement con-
forming to the requirements of the contracts;

(iii) Prepare an audit report including the informa-
tion required by 15.805-5(e);

(iv) If agreement with the contractor is not
reached, forward the audit report to the contracting
officer designated by the agency with the pre-domi-
nant interest (on the basis of unliquidated contract
dollar amounts) or, where applicable, the contracting
officer designated in 42.705- 2(a)(2) above, who will
then resolve the disagreement; and

(v) Distribute resulting documents in accordance
with 42.706.

42.705-3 Educational institutions.

(a) General. (1) Postdetermined final indirect cost rates
shall be used in the settlement of indirect costs for all cost-
reimbursement contracts with educational institutions,
unless predetermined final indirect cost rates are authorized
and used (see paragraph (b) below).

(2) OMB Circular No. A-88, Indirect Cost Rates,
Audit, and Audit Followup at Educationa Institutions,
(i) assigns each educational institution to a single
Government agency for the negotiation of indirect cost
rates and (ii) provides that those rates shall be accepted
by al Federal agencies. Cognizant Government agen-
cies and educational institutions are listed in the
Directory of Federal Contract Audit Offices (see
42.102(a)).

(3) The cognizant agency shall establish the billing
rates and final indirect cost rates at the educational insti-
tution, consistent with the requirements of this subpart,
Subpart 31.3, and the OMB Circular. The agency shall
follow the procedures outlined in 42.705-1(b).

(4) If the cognizant agency is unable to reach agree-
ment with an ingtitution, the appeals system of the cog-
nizant agency shall be followed for resolution of the dis-
pute.

(b) Predetermined final indirect cost rates. (1) Under

cost-reimbursement research and development contracts
with universities, colleges, or other educational institutions
(41 U.S.C. 254a), payment for reimbursable indirect costs
may be made on the basis of predetermined final indirect
cost rates. The cognizant agency is not required to establish
predetermined rates, but if they are established, their use
must be extended to al the ingtitution’s Government con-
tracts.

(2) In deciding whether the use of predetermined
rates would be appropriate for the educational institution
concerned, the agency should consider both the stability
of the institution’s indirect costs and bases over a period
of years and any anticipated changes in the amount of
the direct and indirect costs.

(3) Unless their use is approved at a level in the
agency (see subparagraph (a)(2) above) higher than the
contracting officer, predetermined rates shall not be
used when—

(i) There has been no recent audit of the indirect
COsts;

(if) There have been frequent or wide fluctuations
in the indirect cost rates and the bases over a period
of years; or

(iii) The estimated reimbursable costs for any
individual contract are expected to exceed $1 million
annually.

(#)(i) If predetermined rates are to be used and no
rate has been previously established for the ingtitution’s
current fiscal year, the agency shall obtain from the
institution a proposal for a predetermined rate to be
applied until the end of the fiscal year.

(ii) If the proposal is found to be generally accept-
able, the agency shall negotiate the predetermined
rates with the ingtitution. The rates should be based
on an audit of the institution’s costs for the year
immediately preceding the year in which the rates are
being negotiated. If this is not possible, an earlier
audit may be used, but appropriate steps should be
taken to identify and evaluate significant variations
in costs incurred or in bases used that may have a
bearing on the reasonableness of the proposed rates.
However, in the case of smaller contracts (e.qg.,
$100,000 or less), an audit made at an earlier date is
acceptable if (A) there have been no significant
changes in the contractor’s organization and (B) it is
reasonably apparent that another audit would have
little effect on the rates finally agreed upon and the
potential for overpayment of indirect cost is relative-
ly insignificant.

(5) If predetermined rates are used—

(i) The contracting officer shall include the negoti-
ated rates and bases in the contract Schedule; and

(if) See 16.307(i), which prescribes the clause at
52.216-15, Predetermined Indirect Cost Rates.

(6) Predetermined indirect cost rates shall be applica-
ble for a period of not more than 1 year. The agency
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shall obtain the contractor’s proposal for a new predeter-
mined rate sufficiently in advance so that the new rate,
based on current data, may be promptly negotiated near
the beginning of the new fiscal year (see paragraphs (b)
and (d) of the clause at 52.216-15, Predetermined
Indirect Cost Rates).

(7) Contracting officers shall use hilling rates estab-
lished by the agency to reimburse the contractor for
work performed during a period not covered by prede-
termined rates.

42.705-4 State and local gover nments.

OMB Circular No. A-87 concerning cost principles for
state and local governments (see Subpart 31.6) establishes
the cognizant agency concept and procedures for determin-
ing a cognizant agency for approving state and local gov-
ernment indirect costs associated with federally-funded
programs and activities. The indirect cost rates negotiated
by the cognizant agency will be used by al Federal agen-
cies that also award contracts to these same state and local
governments.

42.705-5 Nonprofit organizations other than
educational and state and local gover nments.
See OMB Circular No. A-122.

42.706 Distribution of documents.

(a) The contracting officer or auditor shall promptly dis-
tribute executed copies of the indirect cost rate agreement
to the contractor and to each affected contracting agency
and shall provide copies of the agreement for the contract
files, in accordance with the guidance for contract modifi-
cations in Subpart 4.2, Contract Distribution.

(b) Copies of the negotiation memorandum prepared
under contracting officer determination or audit report pre-
pared under auditor determination shall be furnished, as
appropriate, to the contracting offices and Government
audit offices.

42.707 Cost-sharing rates and limitations on indirect
cost rates.

(a) Cost-sharing arrangements, when authorized, may
call for the contractor to participate in the costs of the con-
tract by accepting indirect cost rates lower than the antici-
pated actual rates. In such cases, a negotiated indirect cost
rate ceiling may be incorporated into the contract for
prospective application. For cost sharing under research
and development contracts, see 35.003(b).

(b)(1) Other situations may make it prudent to provide a
final indirect cost rate ceiling in a contract. Examples of
such circumstances are when the proposed contractor—

(i) Is a new or recently reorganized company, and
there is no past or recent record of incurred indirect
COSts,

(ii) Has a recent record of a rapidly increasing
indirect cost rate due to a declining volume of sales
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without a commensurate decline in indirect expenses;
or

(iii) Seeks to enhance its competitive position in a
particular circumstance by basing its proposal on
indirect cost rates lower than those that may reason-
ably be expected to occur during contract perfor-
mance, thereby causing a cost overrun.

(2) In such cases, an equitable ceiling covering the
final indirect cost rates may be negotiated and specified
in the contract.

(c) When ceiling provisions are utilized, the contract
shall also provide that (1) the Government will not be obli-
gated to pay any additional amount should the final indirect
cost rates exceed the negotiated ceiling rates and, (2) in the
event the final indirect cost rates are less than the negotiat-
ed ceiling rates, the negotiated rates will be reduced to con-
form with the lower rates.

42.708 Quick-closeout procedure.

(a) The contracting officer responsible for contract
closeout may negotiate the settlement of indirect costs for a
specific contract, in advance of the determination of final
indirect cost rates, if—

(1) The contract is physicaly complete;

(2) The amount of unsettled indirect cost to be alo-
cated to the contract is relatively insignificant. Indirect
cost amounts will be considered insignificant when—

(i) The total unsettled indirect cost applicable to
any one contract does not exceed $500,000.00; and

(if) Unless otherwise provided in agency proce-
dures, the cumulative unsettled indirect costs to be
allocated to one or more contracts in a single fiscal
year do not exceed 15 percent of the estimated, total
unsettled indirect costs alocable to cost-type con-
tracts for that fiscal year; and

(3) Agreement can be reached on a reasonable esti-
mate of alocable dollars.

(b) Determinations of final indirect costs under the
quick-closeout procedure provided for by the Allowable
Cost and Payment clause at 52.216-7 or 52.216-13 shall be
final for the contract it covers and no adjustment shall be
made to other contracts for over- or under-recoveries of
costs allocated or allocable to the contract covered by the
agreement.

(c) Indirect cost rates used in the quick closeout of a
contract shall not be considered a binding precedent when
establishing the final indirect cost rates for other contracts.

42.709 Scope.

(a) This section implements 10 U.S.C. 2324(a) through
(d) and 41 U.S.C. 256(a) through (d). It covers the assess-
ment of penalties against contractors which include unal-
lowable indirect costs in—

(1) Final indirect cost rate proposals; or
(2) The final statement of costs incurred or estimated
to be incurred under a fixed-price incentive contract.
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(b) This section applies to all contracts in excess of
$500,000, except fixed-price contracts without cost incen-
tives or any firm-fixed-price contracts for the purchase of
commercial items.

42.709-1 General.
(a) The following penalties apply to contracts covered
by this section:

(1) If the indirect cost is expressly unallowable under
acost principle in the FAR, or an executive agency sup-
plement to the FAR, that defines the allowability of spe-
cific selected costs, the penalty is equal to—

(i) The amount of the disallowed costs allocated to
contracts that are subject to this section for which an
indirect cost proposal has been submitted; plus

(ii) Interest on the paid portion, if any, of the dis-
allowance.

(2) If the indirect cost was determined to be unallow-
able for that contractor before proposal submission, the
penalty is two times the amount in paragraph (a)(2)(i) of
this section.

(b) These penalties are in addition to other administra-
tive, civil, and criminal penalties provided by law.

(c) Itisnot necessary for unallowable costs to have been
paid to the contractor in order to assess a penalty.

42.709-2 Responsibilities.

(a) The cognizant contracting officer is responsible
for—

(1) Determining whether the penalties in 42.709-1(a)
should be assessed;

(2) Determining whether such penalties should be
waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the
contractor knowingly submitted unallowable costs.

(b) The contract auditor, in the review and/or the deter-
mination of final indirect cost proposals for contracts sub-
ject to this section, is responsible for—

(1) Recommending to the contracting officer which
costs may be unallowable and subject to the penaltiesin
42.709-1(a);

(2) Providing rationale and supporting documenta-
tion for any recommendation; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the
contractor knowingly submitted unallowable costs.

42.709-3 Assessing the penalty.

Unless a waiver is granted pursuant to 42.709-5, the
cognizant contracting officer shall—

(a) Assess the penalty in 42.709-1(a)(1), when the sub-
mitted cost is expressly unallowable under a cost principle
in the FAR or an executive agency supplement that defines

the allowability of specific selected costs; or

(b) Assess the penalty in 42.709-1(a)(2), when the sub-
mitted cost was determined to be unallowable for that con-
tractor prior to submission of the proposal. Prior determi-
nations of unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Contract Costs
Suspended and/or Disapproved (see 48 CFR 242.705-2),
or any similar notice which the contractor elected not to
appeal and was not withdrawn by the cognizant
Government agency;

(2) A contracting officer final decision which was not
appealed;

(3) A prior executive agency Board of Contract
Appeals or court decision involving the contractor,
which upheld the cost disallowance; or

(4) A determination or agreement of unallowability
under 31.201-6.

(c) Issue afinal decision (see 33.211) which includes a
demand for payment of any penalty assessed under para-
graph (a) or (b) of this section. The letter shall state that
the determination is a final decision under the Disputes
clause of the contract. (Demanding payment of the penalty
is separate from demanding repayment of any paid portion
of the disallowed cost.)

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute interest on any paid por-
tion of the disallowed cost as follows:

(a) Consider the overpayment to have occurred, and
interest to have begun accumulating, from the midpoint of
the contractor's fiscal year. Use an alternate equitable
method if the cost was not paid evenly over the fiscal year.

(b) Use the interest rate specified by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of overpayment to
the date of the demand letter for payment of the penalty.

(d) Determine the paid portion of the disallowed costsin
consultation with the contract auditor.

42.709-5 Waiver of the penalty.

The cognizant contracting officer shall waive the penal-
tiesat 42.709-1(a) when—

(a) The contractor withdraws the proposal before the
Government formally initiates an audit of the proposal and
the contractor submits a revised proposal (an audit will be
deemed to be formally initiated when the Government pro-
vides the contractor with written notice, or holds an
entrance conference, indicating that audit work on a specif-
ic final indirect cost proposal has begun);

(b) The amount of the unallowable costs under the pro-
posal which are subject to the penalty is $10,000 or less
(i.e., if the amount of expressly or previously determined
unallowable costs which would be allocated to the con-
tracts specified in 42.709(b) is $10,000 or less); or

(c) The contractor demonstrates, to the cognizant con-
tracting officer's satisfaction, that—

42-12.1
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(1) It has established policies and personnel training
and an internal control and review system that provide
assurance that unallowable costs subject to penalties are
precluded from being included in the contractor's final
indirect cost rate proposals (e.g., the types of controls
required for satisfactory participation in the Department
of Defense sponsored self-governance programs, specif-
ic accounting controls over indirect costs, compliance
tests which demonstrate that the controls are effective,
and Government audits which have not disclosed recur-
ring instances of expressly unallowable costs); and

(2) The unallowable costs subject to the penalty were
inadvertently incorporated into the proposal; i.e., their
inclusion resulted from an unintentional error, notwith-
standing the exercise of due care.

42.709-6 Contract clause.

Use the clause at 52.242-3, Penalties for Unallowable
Costs, in all solicitations and contracts over $500,000
except fixed-price contracts without cost incentives or any
firm-fixed-price contract for the purchase of commercial
items. Generaly, covered contracts are those which con-
tain one of the clauses at 52.216-7, 52.216-13, 52.216-16,
or 52.216-17, or a similar clause from an executive agen-
cy's supplement to the FAR.

SUBPART 42.8—DISALLOWANCE OF COSTS

42.800 Scope of subpart.

This subpart prescribes policies and procedures for (@)
issuing notices of intent to disallow costs and (b) disallow-
ing costs already incurred during the course of perfor-
mance.

42.801 Notice of intent to disallow costs.

(a) At any time during the performance of a contract of
atype referred to in 42.802, the cognizant contracting offi-
cer responsible for administering the contract may issue the
contractor a written notice of intent to disalow specified
costs incurred or planned for incurrence. However, before
issuing the notice, the contracting officer responsible for
administering the contract shall make every reasonable
effort to reach a satisfactory settlement through discussions
with the contractor.

(b) A notice of intent to disallow such costs usually
results from monitoring contractor costs. The purpose of
the notice is to notify the contractor as early as practicable
during contract performance that the cost is considered
unallowable under the contract terms and to provide for
timely resolution of any resulting disagreement. In the
event of disagreement, the contractor may submit to the
contracting officer a written response. Any such response
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shall be answered by withdrawal of the notice or by mak-
ing awritten decision within 60 days.

(¢) Asaminimum, the notice shall—

(1) Refer to the contract’s Notice of Intent to
Disalow Costs clauseg;

(2) State the contractor’s name and list the numbers
of the affected contracts;

(3) Describe the costs to be disallowed, including
estimated dollar value by item and applicable time peri-
ods, and state the reasons for the intended disallowance;

(4) Describe the potential impact on billing rates and
forward pricing rate agreements;

(5) State the notice's effective date and the date by
which written response must be received,

(6) List the recipients of copies of the notice; and

(7) Request the contractor to acknowledge receipt of
the notice.

(d) The contracting officer issuing the notice shall fur-
nish copies to all contracting officers cognizant of any seg-
ment of the contractor’s organization.

(e) If the notice involves elements of indirect cost, it
shall not be issued without coordination with the contract-
ing officer or auditor having authority for final indirect cost
settlement (see 42.705).

(f) In the event the contractor submits a response that
disagrees with the notice (see paragraph (b) above), the
contracting officer who issued the notice shall either with-
draw the notice or issue the written decision, except when
elements of indirect cost are involved, in which case the
contracting officer responsible under 42.705 for determin-
ing final indirect cost rates shall issue the decision.

42.802 Contract clause.

The contracting officer shall insert the clause at 52.242-
1, Notice of Intent to Disallow Costs, in solicitations and
contracts when a cost-reimbursement contract, a fixed-
price incentive contract, or a contract providing for price
redetermination is contemplated.

42.803 Disallowing costs after incurrence.

Cost-reimbursement contracts, the cost-reimbursement
portion of fixed-price contracts, letter contracts that pro-
vide for reimbursement of costs, and time-and-material and
labor-hour contracts provide for disallowing costs during
the course of performance after the costs have been
incurred. The following procedures shall apply:

(a) Contracting officer receipt of vouchers. When con-
tracting officers receive vouchers directly from the contrac-
tor and, with or without auditor assistance, approve or dis-
approve them, the process shall be conducted in
accordance with the normal procedures of the individual
agency.

(b) Auditor receipt of vouchers. (1) When authorized by
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agency regulations, the contract auditor may be autho-
rized to (i) receive reimbursement vouchers directly from
contractors, (ii) approve for payment those vouchers
found acceptable, and (iii) suspend payment of question-
able costs. The auditor shall forward approved vouchers
for payment to the cognizant contracting, finance, or dis-
bursing officer, as appropriate under the agency’s proce-
dures.

(2) If the examination of a voucher raises a question
regarding the allowability of a cost under the contract
terms, the auditor, after informal discussion as appropri-
ate, may, where authorized by agency regulations, issue
a notice of contract costs suspended and/or disapproved
simultaneously to the contractor and the disbursing offi-
cer, with a copy to the cognizant contracting officer, for
deduction from current payments with respect to costs
claimed but not considered reimbursable.

(3) If the contractor disagrees with the deduction
from current payments, the contractor may—

(i) Submit a written request to the cognizant con-
tracting officer to consider whether the unreimbursed
costs should be paid and to discuss the findings with
the contractor;

(i) File aclaim under the Disputes clause, which
the cognizant contracting officer will process in
accordance with agency procedures; or

(iii) Do both of the above.

SUBPART 42.9—BANKRUPTCY

42.900 Scope of subpart.

This subpart prescribes policies and procedures regard-
ing actions to be taken when a contractor enters into pro-
ceedings relating to bankruptcy. It establishes a require-
ment for the contractor to notify the contracting officer
upon filing a petition for bankruptcy. It further establishes
minimum requirements for agencies to follow in the event
of acontractor bankruptcy.

42.901 General.

The contract administration office shall take prompt
action to determine the potential impact of a contractor
bankruptcy on the Government in order to protect the inter-
ests of the Government.

42.902 Procedures.
(8 When notified of bankruptcy proceedings, agencies
shall, as a minimum—

(1) Furnish the notice of bankruptcy to legal counsel
and other appropriate agency offices (e.g., contracting,
financial, property) and affected buying activities;

(2) Determine the amount of the Government's
potential claim against the contractor (in assessing this
impact, identify and review any contracts that have not
been closed out, including those physically completed
or terminated);

(3) Take actions necessary to protect the
Government's financial interests and safeguard
Government property; and

(4) Furnish pertinent contract information to the legal
counsel representing the Government.

(b) The contracting officer shall consult with legal coun-
sel, whenever possible, prior to taking any action regarding
the contractor's bankruptcy proceedings.

42.903 Solicitation provision and contract clause.

The contracting officer shall insert the clause at 52.242-
13, Bankruptcy, in all solicitations and contracts exceeding
the simplified acquisition threshold in Part 13.

SUBPART 42.10—NEGOTIATING ADVANCE
AGREEMENTSFOR INDEPENDENT RESEARCH
AND DEVELOPMENT/BID AND PROPOSAL
COSTS

42.1001 Definitions.
See 31.205-18(a).

42.1002 Applicability.

The procedures in this subpart shall be used for negotiat-
ing advance agreements containing dollar ceilings for
allowability of independent research and development and
bid and proposal (IR& D/B& P) costs when these agreements
are required by 31.205-18(c)(1) until contractors' fiscal
years beginning on or after October 1, 1992, after which
there is no requirement for advance agreement negotiations
and formal IR& D technical reviews and evaluations.

42.1003 Designation of lead negotiating agency.

A single lead agency shall negotiate all required
advance agreements for IR& D/B& P costs for each compa-
ny required to negotiate an advance agreement under
31.205-18(c)(1). These agreements are binding on the com-
pany and on al Government agencies, unless prohibited by
statute. The lead agency shall be designated as follows:

(@) To implement section 203 of Pub. L. 91-441, as
amended by section 208 of Pub. L. 96-342, the Department
of Defense (DOD) shall be the lead agency for each com-
pany receiving combined |R& D/B& P payments from DOD
during the company’s previous fiscal year exceeding the
threshold 31.205-18(c)(1).

(b) When DOD is not the lead agency as indicated in
paragraph (a) preceding, and more than one agency has
contracts with the company, the agency that paid the largest
dollar amount of IR&D/B& P costs in the company’s previ-
ous fiscal year shall (1) be the lead agency or (2) arrange
for another agency having contracts with that company to
be the lead agency.

(¢) In the case of DOD, the term “lead negotiating agen-
cy” means the military service responsible for performing
the negotiation of IR& D/B& P costs.
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42.1004 L ocation of negotiatorsin a central office.

In order to facilitate participation, consistency, and
interagency coordination, agencies with negotiating
responsibilities shall locate at a central office(s) all person-
nel responsible for negotiating and executing advance
agreements required under 31.205-18(c)(1). These agencies
shall issue instructions on the use, by contracting officers,
of estimated IR& D/B& P factorsin forward pricing, interim
billings, etc. Contracting officers shall obtain such factors,
when applicable, from the cognizant central office.

42.1005 L ead negotiating agency responsibilities.

The lead agency shall perform the functions listed in
paragraphs (a) through (h) following:

(8 Furnish contractors with guidance on the technical
and financial information needed to support IR&D/B&P
proposals, as well as how and when to submit the propos-
als.

(b) Perform, or arrange for performance of, a technical
evaluation of the IR&D proposed by the contractor, to
assist the contracting officer in evaluating the reasonable-
ness and technical quality of the IR&D program. The tech-
nical evaluation shall include an opinion concerning the
proposed IR&D program and any agency special rules on
allowability.

(c) Provide the contractor with a contracting officer’s
determination concerning the proposed IR&D/B&P pro-
jects and any agency special rules on allowability.

(d) When advance agreements have not yet been negoti-
ated, provide information regarding estimated ceilings, the
allocation base, and indirect rate data, as appropriate, to
contracting officers or other interested agency personnel
who require information on IR&D/B&P costs for forward
pricing and interim billing.

(e) Coordinate participation by affected agencies in
prenegotiation meetings and in negotiations (see
31.109(f)).

(f) Prepare a prenegotiation position in coordination
with the affected agencies.

(g) Negotiate advance agreements establishing dollar
ceilings for IR& D/B& P costs alowable during the compa-
ny's fiscal year for alocation to all work of that part of the
company’s operation covered by the agreement.

(h) Prepare advance agreements and distribute them to
affected agencies (see 31.109(qg)).

(i) Prepare negotiation memorandums and distribute
them to affected agencies upon request. The contracting
officer may delete from the distributed copy portions of a
memorandum that are not pertinent to the affected agency.
When a negotiation memorandum must contain company
data subject to protection, that data should be so marked,
and when it is useful and feasible to do so, it may be sepa-
rated from the body of the memorandum.

42.1006 Conducting negotiations.
(a) Each contractor required to negotiate an advance

42-14 (FAC 90-29)

agreement under 31.205-18(c)(1) shall submit, in accor-
dance with agency guidance, technical and financial infor-
mation to support its proposed IR& D/B& P programs (see
42.1005(a)). Separate dollar ceilings shall be negotiated for
IR&D costs and for B& P costs. In negotiating the ceilings,
in addition to other considerations, contracting officers
shall pay particular attention to—

(1) Comparison with the previous year’s programs,
including the level of Government participation;

(2) Changes in the company’s current business activi-
ties and projected future business activities, to the extent
these future activities can be determined with reasonable
certainty;

(3) The results of the technical evaluation of IR&D;

(4) The extent to which the company’s B& P program
iswell planned and managed; and

(5) The determination concerning the company’s
IR& D/B&P projects and any agency special rules on
allowability.

(b) Negotiated ceilings must take into account the gen-
era rules of reasonableness (see 31.201-3) and the preced-
ing considerations.

42.1007 Content of advance agreements.

Agreements negotiated in accordance with this subpart
shall include the items specified in paragraphs (a) through
(j) following:

(a) A dollar ceiling for total IR&D costs.

(b) A dollar ceiling for total B& P costs.

(c) A total dollar ceiling for IR&D/B&P costs equal to
the sum of paragraphs (a) and (b) above.

(d) The base or other information necessary for allocat-
ing IR&D/B&P costs.

(e) A statement that a review in accordance with
42.1005 has been performed.

(f) For those companies meeting the threshold require-
ments, a provision that the recovery of IR&D/B&P costs
under Government contracts shall not exceed the lesser
of—

(1) Such contracts' allocable share of incurred costs
up to the total ceiling specified in (c) above; or

(2) The amount of incurred costs as determined under
any agency special rules on alowability.

(g) Any additional agreements concerning the allocabili-
ty or allowability of IR&D costs or B& P costs.

(h) A provision stating whether recovery is authorized
under either paragraph (@) or (b) above in excess of the
established ceiling, provided the total recovery in the two
categories does not exceed the total ceiling in paragraph (c)
above.

(i) A requirement that the lesser of (1) the current
IR&D/B&P estimates or (2) the appropriate ceiling
amounts shall be used by the Government and the contrac-
tor for estimating and pricing contractual actions. (Also see
(e) above.)

() A requirement that the lesser of (1) the actual costs



FAC 90—32 OCTOBER 1, 1995

PART 42—CONTRACT ADMINISTRATION

42.1106

incurred or (2) the appropriate ceiling amounts shall be
used by the Government and the contractor for final price
determinations. (Also see (f) above.)

42.1008 Administrative appeals.

If negotiations are held and an advance agreement is not
reached, the contracting officer shall make a determination
of a reduced amount of payment for IR&D/B&P (see
31.205-18(c)(1)(v) and (vi)). Each lead negotiating agency
shall establish an administrative appeals hearing group and
procedures for hearing and deciding contractor appeals of
the contracting officer’s decision to reduce payment.
Appeal procedures under this section are separate and dis-
tinct from board or court appeals under the Contract
Disputes Act of 1978 (41 U.S.C. 601-613).

SUBPART 42.11—PRODUCTION SURVEILLANCE
AND REPORTING

42.1101 General.

Production surveillance is a function of contract admin-
istration used to determine contractor progress and to iden-
tify any factors that may delay performance. Production
surveillance involves Government review and analysis of
(a) contractor performance plans, schedules, controls, and
industrial processes and (b) the contractor’s actual perfor-
mance under them.

42.1102 Applicability.

This subpart applies to all contracts for supplies or ser-
vices other than facilities, construction contracts, and
Federal Supply Schedule contracts.

42.1103 Palicy.

The contractor is responsible for timely contract perfor-
mance. The Government will maintain surveillance of con-
tractor performance as necessary to protect its interests.
When the contracting office retains a contract for adminis-
tration, the contracting officer administering the contract
shall determine the extent of surveillance.

42.1104 Surveillance requirements.

() The contract administration office determines the
extent of production surveillance on the basis of (1) the
criticality (degree of importance to the Government)
assigned by the contracting officer (see 42.1105) to the
supplies or services and (2) consideration of the following
factors:

(i) Contract requirements for reporting production
progress and performance.

(i) The contract performance schedule.

(iii) The contractor’s production plan.

(iv) The contractor’s history of contract perfor-
mance.

(v) The contractor’s experience with the contract

supplies or services.

(vi) The contractor’s financia capability.

(vii) Any supplementary written instructions from
the contracting office.

(b) Contracts at or below the simplified acquisition
threshold should not normally require production surveil-
lance.

() In planning and conducting surveillance, contract
administration offices shall make maximum use of any reli-
able contractor production control or data management sys-
tems.

(d) In performing surveillance, contract administration
office personnel shall avoid any action that may (1) be
inconsistent with any contract requirement or (2) result in
claims of waivers, of changes, or of other contract modifi-
cations.

42.1105 Assignment of criticality designator.

Contracting officers shall assign a criticality designator
to each contract in the space for designating the contract
administration office, asfollows:

Criticality
Designator Criterion
A Critical contracts, including DX-rated con-
tracts (see Subpart 12.3), contracts citing
the authority in 6.302-2 (unusual and
compelling urgency), and contracts for
major systems.
B Contracts (other than those designated “A”)
for items needed to maintain a
Government or contractor production or
repair line, to preclude out-of-stock con-
ditions or to meet user needs for non-
stock items.
C All contracts other than those designated
“A” or“B.”

42.1106 Reporting requirements.

(8 When information on contract performance status is
needed, contracting officers may require contractors to sub-
mit production progress reports (see 42.1107(a)). Reporting
requirements shall be limited to that information essential to
Government needs and shall take maximum advantage of
data output generated by contractor management systems.

(b) Contract administration offices shall review and ver-
ify the accuracy of contractor reports and advise the con-
tracting officer of any required action. The accuracy of
contractor-prepared reports shall be verified either by a
program of continuous surveillance of the contractor’s
report-preparation system or by individual review of each
report.

(c) The contract administration office may at any time
initiate a report to advise the contracting officer (and the
inventory manager, if one is designated in the contract) of
any potential or actual delay in performance. This advice
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shall (1) bein writing, (2) be provided in sufficient time for
the contracting officer to take necessary action, and (3)
provide a definite recommendation, if action is appropriate.

42.1107 Contract clause.

(a) The contracting officer shall insert the clause at
52.242-2, Production Progress Reports, in solicitations and
contracts when production progress reporting is required;
unless a facilities contract, a construction contract, or a
Federal Supply Schedule contract is contemplated.

(b) When the clause at 52.242-2 is used, the contracting
officer shall specify appropriate reporting instructions in
the Schedule (see 42.1106(a)).

SUBPART 42.12—NOVATION AND CHANGE-OF-
NAME AGREEMENTS

42.1200 Scope of subpart.

This subpart prescribes policies and procedures for—

(a) Recognition of a successor in interest to Government
contracts when contractor assets are transferred;

(b) Recognition of a change in a contractor’s name; and

(c) Execution of novation agreements and change-of-
name agreements by the responsible contracting officer.

42.1201 Definitions.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without
disturbing the original contractual rights and obligations of
the parties.

“Novation agreement” means a legal instrument execut-
ed by (@) the contractor (transferor), (b) the successor in
interest (transferee), and (c) the Government by which,
among other things, the transferor guarantees performance
of the contract, the transferee assumes all obligations under
the contract, and the Government recognizes the transfer of
the contract and related assets.

42.1202 Responsibility for executing agreements.

The contracting officer responsible for processing and
executing novation and change-of-name agreements shall
be determined as follows:

(a) If any of the affected contracts held by the transferor
have been assigned to an administrative contracting officer
(ACO) (see 2.1 and 42.202), the responsible contracting
officer shall be—

(2) ThisACO; or

(2) The ACO responsible for the corporate office, if
affected contracts are in more than one plant or division
of the transferor.

(b) If none of the affected contracts held by the transfer-
or have been assigned to an ACO, the contracting officer
responsible for the largest unsettled (unbilled plus billed
but unpaid) dollar balance of contracts shall be the respon-
sible contracting officer.
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(c) If several transferors are involved, the responsible
contracting officer shall be—

(1) The ACO administering the largest unsettled dol-
lar balance; or

(2) The contracting officer (or ACO) designated by
the agency having the largest unsettled dollar balance, if
none of the affected contracts have been assigned to an
ACO.

42.1203 Processing agreements.

(a) When a firm performing Government contracts
wishes the Government to recognize (1) a successor in
interest to these contracts or (2) a name change, the con-
tractor shall submit a written request to the responsible
contracting officer (see 42.1202).

(b) The responsible contracting officer shall—

(1) Promptly notify each contract administration
office and contracting office affected by a proposed
agreement for recognizing a successor in interest;

(2) Provide these offices with a list of all affected
contracts; and

(3) Request submission within 30 days of their com-
ments, which shall include technical considerations, if
appropriate.

(c) The responsible contracting officer shall determine
whether or not it is in the Government’s interest to recog-
nize the proposed successor in interest on the basis of —

(1) The comments received from the affected con-
tract administration offices and contracting offices (fail-
ure to comment by the specified date shall be taken as
consent); and

(2) A determination that the proposed successor is
responsible under Subpart 9.1, Responsible Prospective
Contractors.

(d) Before novation and change-of-name agreements are
executed, the responsible contracting officer shall ensure
that Government counsel has reviewed them for legal suffi-
ciency.

(e) The responsible contracting officer shall (1) forward
a signed copy of the executed novation or change-of-name
agreement to the transferor and to the transferee and (2)
retain asigned copy in the casefile.

(f) Following distribution of the agreement, the respon-
sible contracting officer shall—

(1) Prepare a Standard Form 30, Amendment of
Solicitation/Modification of Contract, incorporating a
summary of the agreement and attaching a complete list
of contracts affected;

(2) Retain the original Standard Form 30 with the
attached list in the casefile;

(3) Send asigned copy of the Standard Form 30, with
attached list to the transferor and to the transferee; and

(4) Send acopy of this Standard Form 30 with attached
list to each contract administration office or contracting
office involved, which shall be responsible for further
appropriate distribution.
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42.1204 Agreement to recognize a successor in interest

(novation agreement).

(a) The law (41 U.S.C. 15) prohibits transfer of
Government contracts. However, the Government may, in
its interest, recognize a third party as the successor in inter-
est to a Government contract when the third party’s interest
in the contract arises out of the transfer of (1) al the con-
tractor’s assets or (2) the entire portion of the assets
involved in performing the contract. (See 14.404-2(k) for
the effect of novation agreements after bid opening but
before award.) Examplesinclude but are not limited to—

(i) Sale of these assets with a provision for assum-
ing liahilities;

(ii) Transfer of these assets incident to a merger or
corporate consolidation; and

(iii) Incorporation of a proprietorship or partner-
ship, or formation of a partnership.

(b) When it isin the Government’s interest not to concur
in the transfer of a contract from one company to another
company, the original contractor remains under contractual
obligation to the Government, and the contract may be ter-
minated for reasons of default, should the original contrac-
tor not perform.

(c) When a contractor asks the Government to recognize
a successor in interest, the responsible contracting officer
shall obtain from the contractor three signed copies of the
proposed novation agreement and one copy each, as appli-
cable, of the following:

(1) An authenticated copy of the instrument effecting
the transfer of assets; e,g., bill of sale, certificate of
merger, contract, deed, agreement, or court decree.

(2) A list of al affected contracts and purchase orders
remaining unsettled between the transferor and the
Government, showing for each the (i) contract number
and type, (ii) name and address of the contracting office,
(iii) total dollar value as amended, and (iv) remaining
unpaid balance.

(3) A certified copy of each resolution of the corpo-
rate parties boards of directors authorizing the transfer
of assets.

(4) A certified copy of the minutes of each corporate
party’s stockholder meeting necessary to approve the
transfer of assets.

(5) An authenticated copy of the transferee’s certifi-
cate and articles of incorporation, if a corporation was
formed for the purpose of receiving the assets involved
in performing the Government contracts.

(6) The opinion of legal counsel for the transferor
and transferee stating that the transfer was properly
effected under applicable law and the effective date of
transfer.

(7) Evidence of the transferee’s capability to perform
the contracts.

(8) Balance sheets of the transferor and transferee as
of the dates immediately before and after the transfer of
assets, certified for accuracy by independent accoun-
tants.

(9) Evidence that any security clearance requirements
have been met.

(10) The consent of sureties on all contracts listed
under subparagraph (2) above if bonds are required, or a
statement from the transferor that none are required.

(d) When recognizing a successor in interest to a
Government contract is consistent with the Government’s
interest, the responsible contracting officer shall execute a
novation agreement with the transferor and the transferee.
It shall ordinarily provide in part that—

(1) The transferee assumes al the transferor’s obliga-
tions under the contract;

(2) The transferor waives al rights under the contract
against the Government;

(3) The transferor guarantees performance of the con-
tract by the transferee (a satisfactory performance bond
may be accepted instead of the guarantee); and

(4) Nothing in the agreement shall relieve the transfer-
or or transferee from compliance with any Federal law.

(e) The responsible contracting officer shall use the fol-
lowing format for agreements when the transferor and
transferee are corporations and all the transferor’s assets
are transferred. This format may be adapted to fit specific
cases and may be used as a guide in preparing similar
agreements for other situations.

NOVATION AGREEMENT

The ABC CORPORATION (Transferor), a corporation
duly organized and existing under the laws of
[insert State] with its principal office in
[insert city]; the XYZ CORPORATION (Transferee), [if
appropriate add “formerly known as the EFG
Corporation”] a corporation duly organized and existing
under the laws of [insert Sate] with its princi-
pal officein [insert city]; and the UNITED
STATES OF AMERICA (Government) enter into this
Agreement as of [insert the date transfer of
assets became effective under applicable Sate law].

(@) THE PARTIES AGREE TO THE FOLLOWING
FACTS:

(1) The Government, represented by various
Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts with the Transferor, namely: [insert
contract or purchase order identifications]; [or delete
“namely” and insert “as shown in the attached list
marked "Exhibit A" and incorporated in this Agreement
by reference.”]. The term “the contracts,” as used in this
Agreement, means the above contracts and purchase
orders and all other contracts and purchase orders,
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including all modifications, made between the
Government and the Transferor before the effective
date of this Agreement (whether or not performance
and payment have been completed and releases execut-
ed if the Government or the Transferor has any remain-
ing rights, duties, or obligations under these contracts
and purchase orders). Included in the term “the con-
tracts’ are also all modifications made under the terms
and conditions of these contracts and purchase orders
between the Government and the Transferee, on or after
the effective date of this Agreement.

(2) As of , 19, the Transferor has
transferred to the Transferee all the assets of the
Transferor by virtue of a [insert term
descriptive of the legal transaction involved] between
the Transferor and the Transferee.

(3) The Transferee has acquired all the assets of the
Transferor by virtue of the above transfer.

(4) The Transferee has assumed all obligations and
liabilities of the Transferor under the contracts by virtue
of the above transfer.

(5) The Transferee is in a position to fully perform
all obligationsthat may exist under the contracts.

(6) It is consistent with the Government’s interest to
recognize the Transferee as the successor party to the
contracts.

(7) Evidence of the above transfer has been filed
with the Government.

[When a change of name is also involved; e.g., a
prior or concurrent change of the Transferee's name,
an appropriate statement shall be inserted (see exam+
plein paragraph (8) below)].

(8) A certificate dated , 19, signed by
the Secretary of State of [insert Sate], to
the effect that the corporate name of EFG CORPORA-
TION was changed to XYZ CORPORATION on

, 19, has been filed with the Government.
(b) IN CONSIDERATION OF THESE FACTS, THE

PARTIES AGREE THAT BY THISAGREEMENT—

(1) The Transferor confirms the transfer to the
Transferee, and waives any claims and rights against
the Government that it now has or may have in the
future in connection with the contracts.

(2) The Transferee agrees to be bound by and to per-
form each contract in accordance with the conditions
contained in the contracts. The Transferee also assumes
all obligations and liabilities of, and all claims against,
the Transferor under the contracts as if the Transferee
were the original party to the contracts.

(3) The Transferee ratifies all previous actions taken
by the Transferor with respect to the contracts, with the
the same force and effect asif the action had been taken
by the Transferee.
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(4) The Government recognizes the Transferee as
the Transferor’s successor in interest in and to the con
tracts. The Transferee by this Agreement becomes enti-
tled to all rights, titles, and interests of the Transferor in
and to the contracts as if the Transferee were the origi-
nal party to the contracts. Following the effective date
of this Agreement, the term “Contractor,” as used in the
contracts, shall refer to the Transferee.

(5) Except as expressly provided in this Agreement,
nothing in it shall be construed as awaiver of any rights
of the Government against the Transferor.

(6) All payments and reimbursements previously made
by the Government to the Transferor, and al other previ-
ous actions taken by the Government under the contracts,
shall be considered to have discharged those parts of the
Government’s obligations under the contracts. All pay-
ments and reimbursements made by the Government after
the date of this Agreement in the name of or to the
Transferor shall have the same force and effect asif made
to the Transferee, and shall constitute a complete dis-
charge of the Government’s obligations under the con-
tracts, to the extent of the amounts paid or reimbursed.

(7) The Transferor and the Transferee agree that the
Government is not obligated to pay or reimburse either
of them for, or otherwise give effect to, any costs,
taxes, or other expenses, or any related increases,
directly or indirectly arising out of or resulting from the
transfer or this Agreement, other than those that the
Government in the absence of this transfer or
Agreement would have been obligated to pay or reim-
burse under the terms of the contracts.

(8) The Transferor guarantees payment of all liabilities
and the performance of all obligations that the Transferee
(i) assumes under this Agreement or (ii) may undertake in
the future should these contracts be modified under their
terms and conditions. The Transferor waives notice of,
and consents to, any such future modifications.

(9) The contracts shall remain in full force and
effect, except as modified by this Agreement. Each
party has executed this Agreement as of the day and
year first above written.

UNITED STATES OF AMERICA,

By
Title
ABC CORPORATION,
By
Title
[CORPORATE SEAL]
XYZ CORPORATION,
By
Title
[CORPORATE SEAL]
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CERTIFICATE

I , certify that | am the Secretary of ABC
CORPORATION; that , who signed this
Agreement for this corporation, was then of
this corporation; and that this Agreement was duly signed
for and on behalf of this corporation by authority of its
governing body and within the scope of its corporate
powers. Witness my hand and the seal of this corporation
this day of 19
By
[CORPORATE SEAL]

CERTIFICATE

I , certify that | am the Secretary of XYZ
CORPORATION; that , who signed this
Agreement for this corporation, was then of
this corporation; and that this Agreement was duly signed
for and on behalf of this corporation by authority of its
governing body and within the scope of its corporate pow-
ers. Witness my hand and the seal of this corporation this
day of 19
By
[ CORPORATE SEAL]

42.1205 Agreement to recognize contractor’s change
of name.

(a) If only a change of the contractor’s nameisinvolved
and the Government’s and contractor’s rights and obliga-
tions remain unaffected, the parties shall execute an agree-
ment to reflect the name change. The contractor shall for-
ward to the responsible contracting officer three signed
copies of the Change-of-Name Agreement, and one copy
each of the following:

(1) The document effecting the name change, authen-
ticated by a proper official of the State having jurisdic-
tion.

(2) The opinion of the contractor’s legal counsel stat-
ing that the change of name was properly effected under
applicable law and showing the effective date.

(3) A list of al affected contracts and purchase orders
remaining unsettled between the contractor and the
Government, showing for each the contract number and
type, and name and address of the contracting office.
The contracting officer may request the total dollar
value as amended and the remaining unpaid balance for
each contract.

(b) The following suggested format for an agreement
may be adapted for specific cases:

CHANGE-0f-NAME AGREEMENT

The ABC CORPORATION (Contractor), a corporation
duly organized and existing under the laws of
[insert State], and the uNITED STATES of AMERICA
(Government), enter into this Agreement as of

(@) THE PARTIES AGREE TO THE FOLLOWING
FACTS:

(1) The Government, represented by various
Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts and purchase orders with the XYZ CORPORA-
TION, namely: [insert contract or pur-
chase order identifications]; [or delete “ namely” and
insert “as shown in the attached list marked “ Exhibit
A" and incorporated in this Agreement by reference.”].
The term “the contracts,” as used in this Agreement,
means the above contracts and purchase orders and all
other contracts and purchase orders, including all modi-
fications, made by the Government and the Contractor
before the effective date of this Agreement (whether or
not performance and payment have been completed and
releases executed if the Government or the Contractor
has any remaining rights, duties, or obligations under
these contracts and purchase orders).

(2) The XYZ CORPORATION, by an amendment to
its certificate of incorporation, dated 19 ,
has changed its corporate name to ABC CORPORATION.

(3) This amendment accomplishes a change of corpo-
rate name only and all rights and obligations of the
Government and of the Contractor under the contracts
are unaffected by this change.

(4) Documentary evidence of this change of corpo-
rate name has been filed with the Government.

(b) IN CONSIDERATION OF THESE FACTS, THE
PARTIES AGREE THAT—

(1) The contracts covered by this Agreement are
amended by substituting the name “ABC CORPORA -
TION” for the name “XYZ CORPORATION" wherever
it appearsin the contracts; and

(2) Each party has executed this Agreement as of the
day and year first above written.

UNITED STATES OF AMERICA,

By
Title

ABC CORPORATION,
By
Title
[ CORPORATE SEAL]

CERTIFICATE
[ , certify that | am the Secretary of ABC
CORPORATION; that , who signed this
Agreement for this corporation, was then of
this corporation; and that this Agreement was duly signed
for and on behalf of this corporation by authority of its
governing body and within the scope of its corporate pow-
ers. Witness my hand and the seal of this corporation this
day of 19 .

[insert date when the change of nhame became effective
under applicable Sate law].

By
[CORPORATE SEAL]
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SUBPART 42.13—SUSPENSION OF WORK, STOP-
WORK ORDERS, AND GOVERNMENT DELAY OF
WORK

42.1301 General.

Situations may occur during contract performance that
cause the Government to order a suspension of work, or a
work stoppage. This subpart provides clauses to meet these
situations and a clause for settling contractor claims for
unordered Government caused delays that are not other-
wise covered in the contract.

42.1302 Suspension of work.

A suspension of work under a construction or architect-
engineer contract may be ordered by the contracting officer
for a reasonable period of time. If the suspension is unrea-
sonable, the contractor may submit a written claim for
increasesin the cost of performance, excluding profit.

42.1303 Stop-work orders.

(a) Stop-work orders may be used, when appropriate, in
any negotiated fixed-price or cost-reimbursement supply,
research and development, or service contract if work stop-
page may be required for reasons such as advancement in
the state-of-the-art, production or engineering break-
throughs, or realignment of programs.

(b) Generaly, a stop-work order will beissued only if itis
advisable to suspend work pending a decision by the
Government and a supplemental agreement providing for the
suspension is not feasible. Issuance of a stop-work order shall
be approved at a level higher than the contracting officer.
Stop-work orders shal not be used in place of atermination
notice after a decision to terminate has been made.

(c) Stop-work orders should include—

(1) A description of the work to be suspended;

(2) Instructions concerning the contractor’s issuance
of further orders for materials or services,

(3) Guidance to the contractor on action to be taken
on any subcontracts; and

(4) Other suggestions to the contractor for minimiz-
ing costs.

(d) Promptly after issuing the stop-work order, the con-
tracting officer should discuss the stop-work order with the
contractor and modify the order, if necessary, in light of the
discussion.

(e) As soon as feasible after a stop-work order is issued,
but before its expiration, the contracting officer shall take
appropriate action to—

(1) Terminate the contract;

(2) Cancel the stop-work order (any cancellation of a
stop-work order shall be subject to the same approvals
aswere required for itsissuance); or

(3) Extend the period of the stop-work order if it is
necessary and if the contractor agrees (any extension of
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the stop-work order shall be by a supplemental agree-
ment).

42.1304 Government delay of work.

(a) The clause at 52.242-17, Government Delay of
Work, provides for the administrative settlement of con-
tractor claims that arise from delays and interruptions in
the contract work caused by the acts, or failures to act, of
the contracting officer. This clause is not applicable if the
contract otherwise specifically provides for an equitable
adjustment because of the delay or interruption; e.g., when
the Changes clauseis applicable.

(b) The clause does not authorize the contracting officer
to order a suspension, delay, or interruption of the contract-
work and it shall not be used as the basis or justification of
such an order.

(c) If the contracting officer has notice of an unordered
delay or interruption covered by the clause, the contracting
officer shall act to end the delay or take other appropriate
action as soon as practicable.

(d) The contracting officer shall retain in the file a
record of all negotiations leading to any adjustment made
under the clause, and related cost or pricing data, or infor-
mation other than cost or pricing data.

42.1305 Contract clauses.

(a) The contracting officer shall insert the clause at
52.242-14, Suspension of Work, in solicitations and con-
tracts when a fixed-price construction or architect-engineer
contract is contemplated.

(b)(1) The contracting officer may, when contracting by
negotiation, insert the clause at 52.242-15, Stop-Work
Order, in solicitations and contracts for supplies, services,
or research and development.

(2) If a cost-reimbursement contract is contemplated,
the contracting officer shall use the clause with its
Alternate I.

(c) The contracting officer shall insert the clause at
52.242-16, Stop-Work Order—Facilities, in solicitations
and contracts when a facilities acquisition contract or a
consolidated facilities contract is contemplated.

(d) The contracting officer shall insert the clause at
52.242-17, Government Delay of Work, in solicitations and
contracts when a fixed-price contract is contemplated for
supplies other than commercial or modified-commercial
items. The clause use is optional when a fixed-price con-
tract is contemplated for services, or for supplies that are
commercia or modified-commercial items.

SUBPART 42.14—TRAFFIC AND TRANSPORTA-
TION MANAGEMENT

42,1401 General.
(a) The contract administration office (CAQO) shall
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ensure that instructions to contractors result in the most
efficient and economical use of carrier services and equip-
ment. If the transportation data regarding f.o.b. origin con-
tracts is insufficient for Government transportation man-
agement purposes, the CAO shall obtain the data used in
the evaluation of offers.

(b) Transportation personnel assigned to or supporting
the CAO, or appropriate agency personnel, are responsible
for—

(1) Furnishing timely routings and releases for port
shipments;

(2) Monitoring shipments to provide for carload or
truckload quantities when practicable;

(3) Controlling and issuing U.S. Government bills of
lading (GBL's) and determining proper freight classifi-
cation descriptions;

(4) Reviewing documentation to ensure the proper
distribution and validation of shipping documents;

(5) Developing, and advising on, transportation cost
differentials brought on by proposed changes in contract
terms; e.g., delivery schedules;

(6) Determining, for contract requirements, the size
and carrying capability of carrier equipment to transport
overdimensiona and/or overweight supplies, hazardous
materials, or supplies requiring special shipping
arrangements;

(7) Developing information and reporting move-
ments that may be the basis for negotiating special rates
for volume movements or for rate adjustments (see
42.1402(b));

(8) Exercising control of irregularities in preserva-
tion, packing, loading, blocking and bracing, and other
causes contributing to loss and damage; sealing of carri-
er equipment and documentation;

(9) Providing information on the use of transit
arrangements;

(10) Recommending, when appropriate, prepayment
by contractor for f.o.b. origin shipments or parcel post
(see 47.303-17 and 42.1404);

(11) Recommending, when appropriate, the use of
commercial forms and procedures for small shipments
of a recurring nature if transportation costs do not
exceed $100, as authorized in 41 CFR 101-41.304-2
and, for the Department of Defense (DOD), in Chapter
32, Defense Traffic Management Regulation (DTMR)
(AR 55-355, NAVSUPINST 4600.70, AFM 75-2, MCO
P-4600.14A, DLAR 4500.3);

(12) Diverting, reconsigning, tracing, and expediting
shipments;

(13) Considering the capabilities of contractors for
meeting new or emergency requirements that arise dur-
ing the contract administration and using these capabili-
ties when appropriate; and

(14) Using routings through established consolida-

tion stations when it isin the Government’s interest.

(c) Civilian agencies shall consult and cooperate with
the Office of Transportation of the General Services
Administration (GSA) as required in 41 CFR 101-40. (See
47.105, Transportation assistance, for assistance to civilian
Government activities or to military installations.)

42.1402 Volume movements within the continental

United States.

(8)(1) For purposes of contract administration, a volume
movement is—

(i) In DOD, the aggregate of freight shipments
amounting to or exceeding 25 carloads, 25 truck-
loads, or 500,000 pounds, to move during the con-
tract period from one origin point for delivery to one
destination point or area; and

(ii) In civilian agencies, 50 short tons (100,000
pounds) in the aggregate to move during the contract
period from one origin point for delivery to one des-
tination point or area.

(2) Transportation personnel assigned to or support-
ing the CAO, or appropriate agency personnel, shall
report planned and actual volume movements in accor-
dance with agency regulations. DOD activities report to
the Military Traffic Management Command (MTMC)
under the Defense Traffic Management Regulation
(DTMR). Civilian agencies report to GSA, Office of
Transportation, or other designated offices under the
Federal Property Management Regulations (FPMR),
specifically 41 CFR 101-40.305-2.

(b) Reporting of volume movements permits MTMC
and GSA transportation personnel to determine the reason-
ableness of applicable current rates and, when appropriate,
to negotiate adjusted or modified rates.

42.1403 Shipping documents covering f.o.b. origin
shipments.

(a) Except as provided in 47.303-17, when a contract
specifies delivery of supplies f.0.b. origin with transporta-
tion costs to be paid by the Government, the contractor
shall make shipments on U.S. Government bills of lading
(GBL's), or on other shipping documents prescribed by
MTMC in the case of seavan containers, furnished by the
CAO or the appropriate agency transportation office. Each
agency shall establish appropriate procedures by which the
contractor shall obtain GBL's. The contracting officer shall
not authorize the contractor to ship on commercia bills of
lading for conversion to GBL's unless delivery is extremely
urgent and GBL's are not readily available.

(b) The possible application of reduced rates under sec-
tion 10721 of the Interstate Commerce Act for shipments
on commercial hills of lading and the Commercia Bill of
Lading Notations clause are discussed at 47.104.

(©)(1) The limited authority for the use of commercial
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forms and procedures to acquire freight or express trans-
portation for small shipments of a recurring nature when
transportation costs do not exceed $100, is prescribed in
the Transportation Documentation and Audit Regulation,
specificaly 41 CFR 101-41.304-2.
(2) For DOD shipments, corresponding guidance is
in Chapter 32 of the DTMR.

42.1404 Shipments by parcel post or other classes of
mail.

42.1404-1 Parcel post eligible shipments.

(8)(1) Use of parcel post or other classes of mail permits
direct movements from source of supply to the user, with-
out the intermediate documentation that is required when
supplies are transported through depots or air or water ter-
minals. However, the use of parcel post and other classes of
mail shall be confined to deliveries of mailable matter that
meet the size, weight, and distance limitations prescribed
by the U.S. Postal Service. Parcel post digible shipments
for overseas destinations will not be sent via Small
Package Delivery services or parcel post to CONUS mili-
tary air or water terminals. These shipments will be mailed
through the APO or FPO to the overseas user. Contractors
shall not divide delivery quantities into mailable parcels for
the purpose of avoiding shipments by other modes of trans-
portation.

(2) When parcel post or other classes of mail are used
by contractors, they shall prepay the postage costs by
using their own mailing labels or stamps and include
prepaid postage costs as separate items in the invoices
for supplies shipped.

(b)(1) Authority for contractors to use indicia mail may
be obtained by submitting Postal Service (PS) Form 3601,
Application to Mail Without Affixing Postage Stamps, to
the U.S. Postal Service for approval following agency pro-
cedures. If approval is granted, the agency shall follow the
U.S. Postal Service permit requirements.

(2) When indicia mail is used, the contractor will be
provided with a completed PS Form 3601 and officia
penalty permit imprint mailing labels, envelopes, or
cards printed on the top right side in a rectangular box:
Postage and Fees Paid (first line); Government Agency
Name (second line); and, the proper permit imprint
number (G-000) on the third line. These must also bear
in the upper left corner in every case the printed return
address of the agency concerned above the printed
phrases “Official Business’ and “Penalty for Private
Use, $300." The name and address of a private person
or firm shall not be shown.

(c) When a contractor uses the contractor’s own label
for making a shipment to a post office servicing military
and other agency consignees outside the United States, the
contractor shall stamp or imprint the parcel immediately
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above the label in /4 inch block letters with (i) the name of
the agency and (ii) the words “Official Mail-Contents for
Official Use-Exempt from Customs Requirements.” This
permits identification and expedites handling within the
postal system. Use of this marking does not eliminate the
requirement for payment of postage by the contractor when
so required by the contract or when the contractor is to be
reimbursed for the cost of postage.

(d) Contractors may not insure shipments at
Government expense for the purpose of recovery in case of
loss and/or damage, except that minimum insurance
required for the purposes of obtaining receipts at point of
origin and upon delivery is authorized.

42.1404-2 Contract clauses.

(a) The contracting officer shall insert the clause at
52.242-10, F.0.b. Origin—Government Bills of Lading or
Prepaid Postage, in solicitations and contracts when f.0.h.
origin shipments are to be made using Government bills of
lading or prepaid postage.

(b) The contracting officer shall insert the clause at
52.242-11, F.o.b. Origin—Government Bills of Lading or
Indicia Mail, in solicitations and contracts when f.o.b. ori-
gin shipments are to be made using Government hills of
lading or indicia mail, if indicia mail has been authorized
by the U.S. Postal Service.

42.1405 Discrepancies incident to shipment of
supplies.

(a) Discrepancies incident to shipment include overage,
shortage, loss, damage, and other discrepancies between
the quantity and/or condition of supplies received from
commercia carriers and the quantity and/or condition of
these supplies as shown on the covering bill of lading or
other transportation document. Regulations and proce-
dures for reporting and adjusting discrepancies in
Government shipments are in Subpart 40.7 of the Federa
Property Management Regulations (41 CFR 101-40.7).
(Military installations shall consult “Reporting of
Transportation Discrepancies in Shipments,” AR 55-38,
NAVSUP INST 4610.33C, AFR 75-18, MCO P4610.19D,
DLAR 4500.15.)

(b) Generally, when the place of delivery isf.o.b. origin,
the Government consignee at destination is also account-
able for the supplies, and al claims or reports dealing with
discrepancies shall be initiated at that point in accordance
with the property accountability regulations of the agency
concerned.

(c) If supplies are acquired on an f.o.b. destination basis,
any claim arising from a discrepancy occurring in transit is
a matter for settlement between the contractor and the
carrier. However, the Government consignee shall (1) noti-
fy the carrier of the discrepancy by noting the exception on
the carrier’s delivery receipt and (2) furnish all available
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data to the CAO or appropriate agency office, which shall
promptly transmit the data to the contractor.

42.1406 Report of shipment.

42.1406-1 Advancenotice.

Military (and as required, civilian agency) storage and
distribution points, depots, and other receiving activities
require advance notice of shipments en route from contrac-
tors plants. Generally, this notification is required only for
classified material; sensitive, controlled, and certain other
protected material; explosives, and some other hazardous
materials, selected shipments requiring movement control;
or minimum carload or truckload shipments. It facilitates
arrangements for transportation control, labor, space, and
use of materials handling equipment at destination. Also,
timely receipt of notices by the consignee transportation
office precludes the incurring of demurrage and vehicle
detention charges.

42.1406-2 Contract clause.

The contracting officer shall insert the clause at 52.242-
12, Report of Shipment (REPSHIP), in solicitations and
contracts when advance notice of shipment is required for
safety or security reasons, or where carload or truckload
shipments will be made to DoD installations or, as
required, to civilian agency facilities.

SUBPART 42.15—CONTRACTOR PERFORMANCE
INFORMATION

42.1500 Scope of subpart.

This subpart provides policies and establishes responsi-
bilities for recording and maintaining contractor perfor-
mance information. It implements Office of Federal
Procurement Policy Letter 92-5, Past Performance
Information. This subpart does not apply to procedures
used by agencies in determining fees under award or incen-
tive fee contracts. However, the fee amount paid to con-
tractors should be reflective of the contractor's performance
and the past performance evaluation should closely parallel
the fee determinations.

42.1501 General.

Past performance information is relevant information,
for future source selection purposes, regarding a contrac-
tor's actions under previously awarded contracts. It
includes, for example, the contractor's record of conform-
ing to contract requirements and to standards of good
workmanship; the contractor's record of forecasting and
controlling costs; the contractor's adherence to contract
schedules, including the administrative aspects of perfor-
mance; the contractor's history of reasonable and coopera-
tive behavior and commitment to customer satisfaction;

and generally, the contractor's business-like concern for the
interest of the customer.

42.1502 Policy.

() Except as provided in paragraph (b) of this section,
agencies shall prepare an evaluation of contractor perfor-
mance for each contract in excess of $1,000,000 beginning
July 1, 1995, $500,000 beginning July 1, 1996, and
$100,000 beginning January 1, 1998, (regardless of the
date of contract award) at the time the work under the con-
tract is completed. In addition, interim evaluations should
be prepared as specified by the agencies to provide current
information for source selection purposes, for contracts
with a period of performance, including options, exceeding
one year. This evaluation is generally for the entity, divi-
sion, or unit that performed the contract. The content and
format of performance evaluations shall be established in
accordance with agency procedures and should be tailored
to the size, content, and complexity of the contractual
requirements.

(b) Agencies shall not evaluate performance for con-
tracts awarded under Subparts 8.6 and 8.7. Agencies shall
evaluate construction contractor performance and architect/
engineer contractor performance in accordance with 36.201
and 36.604, respectively.

42.1503 Procedures.

(8) Agency procedures for the past performance evalua-
tion system shall generally provide for input to the evalua-
tions from the technical office, contracting office and,
where appropriate, end users of the product or service.

(b) Agency evauations of contractor performance pre-
pared under this subpart shal be provided to the contractor as
soon as practicable after completion of the evaluation.
Contractors shdl be given a minimum of 30 days to submit
comments, rebutting statements, or additional information.
Agencies shall provide for review at a level above the con-
tracting officer to consider disagreements between the parties
regarding the evaluation. The ultimate conclusion on the per-
formance evaluation is a decision of the contracting agency.
Copies of the evaluation, contractor response, and review
comments, if any, shall be retained as part of the evaluation.
These evauations may be used to support future award deci-
sions, and should therefore be marked "Source Selection
Information”. The completed evaluation shall not be released
to other than Government personnel and the contractor whose
performance is being evaluated during the period the informa:
tion may be used to provide source selection information.
Disclosure of such information could cause harm both to the
commercia interest of the Government and to the competitive
position of the contractor being evaluated as well as impede
the efficiency of Government operations. Evauations used in
determining award or incentive fee payments may also be
used to satisfy the requirements of this subpart.
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(c) Departments and agencies shall share past perfor-
mance information with other departments and agencies
when requested to support future award decisions. The
information may be provided through interview and/or by
sending the evaluation and comment documents to the
reguesting source selection official.

(d) Any past performance information systems,
including automated systems, used for maintaining con-
tractor performance information and/or evaluations
should include appropriate management and technical
controls to ensure that only authorized personnel have
access to the data.

(e) The past performance information shall not be
retained to provide source selection information for longer
than three years after completion of contract performance.

42-24

SUBPART 42.16—SMALL BUSINESS CONTRACT
ADMINISTRATION

42.1601 General.

The contracting officer shall make every reasonable
effort to respond in writing within 30 days to any written
request to the contracting officer from a small business
concern with respect to a contract administration matter. In
the event the contracting officer cannot respond to the
request within the 30-day period, the contracting officer
shall, within the period, transmit to the contractor a written
notification of the specific date the contracting officer
expects to respond. This provision shall not apply to a
request for a contracting officer decision under the
Contract Disputes Act of 1978 (41 U.S.C. 601-613).



