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COMMENTS OF SOCIETE AIR FRANCE

On January 15, 1999, Northwest Airlines, Inc. (“Northwest”) tiled a complaint under the

International Air Transportation Fair Competitive Practices Act (“IATFCPA”) against the

European Union (“EU”) and the 15 EU Member States charging that a proposed EU rule on

hushkitted aircraft would deny Northwest and other U.S. operators access to Europe in violation

of bilateral agreement rights. The proposed EU rule in question, if implemented, is a “non-

addition” rule that would bar addition of hushkitted Stage 2 aircraft  to the fleets of EU-registered

carriers after April 1, 1999, and bar operation of such aircraft in the EU by non-EU registered

airlines after April 1, 2002 unless used on flights to and from the EU before April 1, 1999.

Societe  Air France (“Air France”) submits these comments to Northwest’s complaint in response

to the Department’s invitation in Order 99-l-10 dated January 22, 1999.
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I. Northwest’s complaint against the EU and the I5 Member States alleges that the

proposed EU regulation on use of hushkitted aircraft would deny U.S. airlines access to Europe in

violation of the Chicago Convention and bilateral civil aviation agreements. (Complaint, p. 2) As

interim relief Northwest requests that DOT direct airlines of the UK, France and Germany to tile

schedules with DOT under Part 213 identifying equipment to be used on their flights serving the

United States by aircraft type (Id, p. 3). While the EU through the EC and the Member States

are the named respondents, and can be expected to state their views to the U.S. authorities in this

or other forums, Air France is obliged to file these comments as it has been “targeted” by

Northwest’s proposed Part 213 schedule filing sanction.

2. Initially Air France must observe that it is rather bizarre that a complaint directed

at an EU proposed regulation dealing with hushkitted aircraft would target for sanctions air

carriers and ofjust  three of the IS Member States. Assuming any merit to Northwest’s complaint,

there is no merit to targeting the schedules of airlines of only three European countries especially

as there is no linkage between these carriers’ schedules and the EU authorities that would issue

the proposed rule. IfNorthwest  and the U.S. have legitimate questions concerning the proposed

hushkitted aircraft ban that they want to raise with the EU and the Member States, they should be

dealt with in an appropriate U.S.-EU forum that deals with environmental or aerospace industry

issues, not as an effort at retaliation against airlines of three of the 15 Member States.

Northwest’s explanation why the U.K., France and Germany were singled out is equally

bizarre. Northwest states they were selected because they have substantial aerospace interests

(Complaint, p. 3). But in its zeal Northwest conveniently overlooks other EU States with

substantial aerospace interests such as the Netherlands and Italy. Of course, coincidentally, the
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Netherlands and Italy are also Member States in which two of Northwest’s European alliance

partners are based.

3. More fundamentally, it is doubtml  whether Northwest has made a case that is even

actionable under IATFCPA, 49 U.S.C. § 41310. The statutory test under IATFCPA is whether

U.S. carriers have been denied rights under bilateral air service agreements or whether the rule

“imposes an unjustifiable or unreasonable restriction on access of an air carrier to a foreign

market.” 49 U.S.C. 5 41310(c).  As far as Air France can tell, neither has or will occur.

Northwest has not been denied any bilateral operating rights between the U.S. and France, or

between the U.S. and any other EU country by the proposed “hushkitted aircraft” regulation. Its

air service access to the French market -- or any other EU market -- has not been restricted. The

proposed EU regulation affects aircraft types that are used on short- to medium- haul routes, not

long-haul transatlantic routes. The rule does not affect the B-747s and DC-10s Northwest uses

for its transatlantic services. In theory, Northwest could operate fifth freedom, short-haul routes

within Europe under certain U.S. bilateral air transport agreements with Member States, but in

fact Northwest does not choose to do so today. Therefore, there are no Northwest operations --

transatlantic or intra-Europe -- that are affected by the proposed “hushkitted aircraft” rule.  In

other words, Northwest’s rights as a U.S. carrier under the U.S.-France or other U.S. bilateral

agreements with EU Member States are unaffected by the proposed EU rule and its access to

Europe has not been restricted by the rule. Northwest has not made out a case actionable under

IATFCPA.

4. Moreover, the Department is in no position to make the findings required by Part

213 before the schedule tiling requirement sought by Northwest could be imposed. Section
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213,3(c)  specifically requires the Department to find first that French authorities over U.S,

objections have limited or denied U.S. carrier operating rights, or denied exercise of rights

secured by the U.S.- French civil aviation agreement. Obviously the proposed “hushkitted

aircraft” rule is to be imposed by the EU not French authorities. As yet no U.S. rights have been

denied by France, or anyone else for that matter. Furthermore, if and when implemented, the

proposed rule will not deprive Northwest in any way of its ability to operate U.S.-France service

under the bilateral agreement. As noted the long-haul aircraft Northwest utilizes on U.S.-France

routes are not affected by the proposed EU rule.

Indeed imposition of Part 213 sanctions on Air France would be a U.S. violation ofthe

new U.S.-France civil aviation agreement signed in June 1998. Article 1 l(4) provides that

“neither Party shall require the filing of schedules...or  operational plans by airlines” except on B

non-discriminatory bti, which obviously would not be the case under Northwest’s proposed

sanction (emphasis supplied). Moreover, the April 1998 U.S.-France Memorandum of

Consultations states that French carriers will no longer be subject to the Part 2 I3 schedule tiling

requirement. U.S.-France MOC, 1 16.

5. In truth Northwest’s complaint is at its core a dispute affecting environmental and

aircraft and engine manufacturing policy, not civil aviation trafIic rights exchanged in bilateral

aviation agreements. This is clear from Northwest’s allegation that “the EU regulation has already

depressed the resale market” for its hushkitted aircraft fleet, i/and Northwest’s targeting of the

L’ Northwest claims “The rule would artificially and dramatically limit the pool of possible buyers
ofU.S.-owned hushkitted aircraft  because EU operators can no longer buy these aircraft from
non-Europeans. ..I’ Complaint, p. 2.
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UK, France and Germany which it identifies as “European countries that have substantial

aerospace interests...” Complaint, pp. 13, IS. The Department’s IATFCPA procedures are not

the proper forum for dealing with an aerospace industry complaint. While DOT’s IATFCPA

procedures are an attractive venue for Northwest, it is the wrong one for this dispute

Northwest’s complaint is that it is being denied a market in Europe for resale of its used

“hushkitted” DC-9 and B -727 fleet. That’s not an air services dispute that the Department

traditionally would address under IATFCPA.

6. In sum, Air France’s position is that IATFCPA is the wrong forum for this dispute

and Northwest’s complaint should be dismissed. However, should the Department continue to

consider Northwest’s complaint it should reject the Part 213 filing requirement suggested. Such a

sanction is totally unrelated to the alleged violations, unjustified under Part 213’s standard, in

violation of the U.S.-France bilateral agreement if applied to Air France, and discriminatory if

applied solely to the airlines of France, the UK and Germany,

Respectmllv  submitted.

Michael Goldman
BAGILEO, SILVERBERG & GOLDMAN, LLP
1101 30th St., N.W., Suite 120
Washington, DC 20007
Phone (202) 944-3305

Counsel for Societe  Air France
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CERTIFICATE OF SERVICE

I hereby certify that I have this 5th day of February, 1999, served a copy of the foregoing

Comments on all persons on the attached Service List by first class mail, postage prepaid

m IM@Mb
Michael Goldman
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Economic Minister/
Civil Aviation Attache
Embassy of Austria
3524 International Court, N.W.
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Embassy of Belgium
3330 Garfield Street, N.W
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Royal Danish Embassy
3200 Whitehaven Street, N.W.
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Embassy of Finland
3301 Massachusetts Ave., N.W
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Embassy of France
4101 Reservoir Road, N.W
Washington, D.C. 20007

Economic Minister/
Civil Aviation Attache
Embassy of the Federal
Republic of Germany

4645 Reservoir Road, N. W
Washington, D.C. 20007

SERVICE LIST

Economic Minister/
Civil Aviation Attache
Embassy of Greece
2221 Massachusetts Ave., N.W
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Embassy of Ireland
2234 Massachusetts Ave., N. W,
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Embassy of Italy
I60 1 Fuller Street, N. W.
Washington, D.C. 20009

Economic Minister/
Civil Aviation Attache
Embassy of the Grand Duchy
of Luxembourg
2200 Massachusetts Ave., N.W.
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Embassy of the Kingdom of the Netherlands
4200 Linnean Avenue, N. W.
Washington, D.C. 20008

Economic Minister/
Civil Aviation Attache
Embassy of Portugal
2125 Kalorama Road, N.W.
Washington, D.C. 20008
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Economic Minister/
Civil Aviation Attache
Embassy of Spain
2375 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Economic Minister/
Civil Aviation Attache
Embassy of Sweden
1501 M Street, N.W.
Washington, D.C. 20005

Economic Minister/
Civil Aviation Attache
Embassy of the United Kingdom
of Great Britain

3100 Massachusetts Ave., N.W.
Washington, D.C. 20008

Joanne W. Young, Esq.
David E. Short
(Lauda Air Lufiahrt  Aktiengesellschafi)
Andrews & Kurth,  P.C.
1701 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Frederick S. Hird, Jr., Esq.
(LTE International Airways, S.A.)
1850 M Street, N.W.. Suite 800
Washington, D.C. 20036

William C. Clarke, Esq.
(Leisure International Airways Ltd.)
Fulbright & Jaworski, L.L.P.
666 Fifth Avenue
New York. New York 10103

Frederick S. Hird, Jr., Esq
(LTU Lufitransport-
Unterne Hmen Sud)
1850 M Street, N.W.
Suite 800
Washington, D.C. 20036

James S. Campbell, Esq.
(Lufthansa German Airlines)
Wilmer,  Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037

Timothy C. Hester, Esq.
(Maersk Air I/S)
Covington & Burling
1201 Pennsylvania Ave., N.W
Washington, D.C. 20044

Frank J. Costello, Esq.
(Martinair Holland NV)
Zuckert, Scoutt & Rasenberger
888 17’ Street, N.W.
Washington, D.C. 20006

Lester M. Bridgman, Esq.
(Monarch Airlines Ltd.)
254 State Street
Mobile, Alabama 36603

James L. Devall
(Nordic East Int’l  Aircraft)
Zuckert, Scoutt & Rasenberger
888 17”’ Street, N.W.
Washington, D.C. 20036

Vicky Giannakopoulos
(Olympic Airways, S.A.)
1000 Connecticut Ave., N.W., Suite 403
Washington, D.C. 20036

Jim J. Marquez
(Oaisis Int’l  Airlaines,  S.A.)
McNair  Law Firm, P.A.
1155 15’ Street, N.W.
Washington, D.C. 20005
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Constance O’Keefe,  Esq.
(Scanair)
Winthrop Stimson, Putnam & Roberts
1133 Connecticut Ave., N.W.
Washington, D.C. 20036

Frederick S. Hird, Jr., Esq.
(Sterling European Airways)
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Joel T. Camche, Esq.
(Spanair, S.A.)
Hallinan & Camche
950 Third Avenue
New York, New York 10022

Suzette Matthews, Esq.
(Skyjet,  S.A.)
RD #l, Box 44E
Marshall, VA 22 I IS

Joanne W. Young, Esq.
(Tradewinds Airways Ltd.)
Andrews  & Kurth.  P.C.
1701 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Louis J. Van Rafelghem
(Trans European Airways)
95 I6 Emory Grove Road
Gaithersburg, MD 20877

Frederick S. Hird. Jr.. Esq
(Transwede Airways, AB)
1850 M Street, N.W.
Washington, D.C. 20036

Louis J. Van Rafelghem
(Trans European Airways France S.A.)
5700 Newington Road
Bethesda, MD 208 16

Roy Nerenberg, Esq.
(Translifi  Airways, Ltd.)
1228 31” Street, N.W.
Second Floor
Washington, D. C. 20006

John J. McLaughlin, III, Esq.
(Transavia Airlines)
7 11 Park Avenue
Falls Church. VA 22046

Frederick S. Hird, Jr., Esq.
(Transwede Leisure AB)
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Jeffrey N. Shane,  Esq.
(Virgin Atlantic Airways, Ltd.)
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D. C. 20037

Eileen Gleimer, Esq.
Boros & Garofalo
1201 Connecticut Ave., N.W.
Suite 700
Washington, D.C. 20036-2605

William Callaway, Esq.
Zuckert, Scoutt  & Rasenberger
888 17* Street, N.W.
Washington, D.C. 20037

Nathaniel P. Breed, Esq.
Shaw, Pittman,  Potts & Trowbridge
2300 N Street, N.W.
Washington, D.C. 20037

Vance Fort, Esq.
Worldcorp,  Inc.
13 873 Park Center Road
Herndon, VA 2207 1
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Carl B. Nelson, Jr., Esq.
Associate General Counsel
American Airlines, Inc.
1101 17” Street, N.W., Suite 600
Washington, D.C. 20036

R. Tenney Johnson, Esq.
2300 N Street, N.W., Suite 600
Washington D.C. 20037

John L. Richardson, Esq.
Seeger, Potter, Richardson,
Luxton, Joselow  & Brooks
2121 K Street, N.W.
Washington, D.C 20036-3208

Robert E. Cohn, Esq.
Shaw, Pittman,  Potts & Trowbridge
2300 N Street, N.W.
Washington, D. C. 20037

Richard Taylor, Esq.
Steptoe  & Johnson
1330 Connecticut Ave., N.W
Washington, D.C. 20035

Kevin P. Montgomery
V.P. Gov. Affairs
Polar Air Cargo
1215 171h  Street, N.W.
Washington, D.C. 20007

Donald Bliss, Esq.
O’Melveny  & Myers
555 13” Street, N.W., Suite 500
Washington, D. C. 20004

R. Bruce Keiner, Jr., Esq.
Crowell  & Moring, LLP
1001 Pennsylvania Ave., N.W
Washington, D. C. 20004

Richard J. Fahy, Jr.
Trans World Airlines
808 17” Street, N.W., Suite 520
Washington, D. C. 20006

Megan  Rae Poldy, Esq.
Northwest Airlines
901 15’ Street, N.W., Suite 500
Washington, D.C. 20005

James R. Weiss, Esq.
Preston, Gates, Ellis & Rouvelas
1735 New York Ave., N.W., Suite 500
Washington, D.C. 20590

Richard D. Mathias, Esq.
Zuckert, Scoutt  & Rasenberger
888 17’ Street, N.W., Suite 600
Washington, D.C. 20006

Kathleen McGuigan
Assistant General Counsel
International Law
Department of Transportation
400 7”’ Street, SW.
Washington, D.C. 20590

Mary Street
Chief, Europe Division
Department of Transportation
400 7’ Street, S.W.
Washington, D.C. 20590

Stephen L. Gelband,  Esq.
Hewes,  Morella, Gelband,  et al
1000 Potomac Street, N.W.
Suite 300
Washington, D. C. 20007

His Excellency K.E. Tygesen
Ambassador of Denmark
3200 Whitehaven Street., N.W.
Washington, D.C. 20008
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His Excellency Kjeld Vibe
Ambassador of Norway
2720 341h  Street, N.W.
Washington, D..C. 20008

His Excellency Henrik Liljegren
Ambassador of Sweden
1501 M Street, N.W.
Washington, D.C. 20005

Karin Kamman-Klippstein
Counselor - Transportation
Embassy of the Federal Republic of Germany
4645 Reservoir Road
Washington, D.C. 20007

Richard Behrend
Special Negotiator
Transportation Affairs
Department of State
220 1 C Street, N. W.
Washington, D.C. 20520

Robert Gianfranceschi
Department of State
2201 C Street. N.W.
Washington, D. C. 20520

His Excellency Hugo Paemen
Delegation of the Commission
of the European Communities
2300 M Street, N.W.
Washington, D.C. 20037

The Hon. Charles Hunnicutt
Assistant Secretary
Aviation and Int’l Affairs
Department of Transportation
400 7” Street, S.W.
Washington, D.C. 20590

Mr. Alan Larson
Assistant Secretary
Economic & Business AfTairs
Department of State
2201 C Street, N.W.
Washington, D.C. 20520

Mr. Patrick Murphy
Deputy Assistant Secretary
Department of Transportation
400 7” Street, S. W.
Washington, D.C. 20590

Mr. Paul L. Gretch,  Director
Office of International Aviation
Department of Transportation
400 71h Street SW.
Washington, D. C. 20590

The Hon. David L. Aaron
Under Secretary for Int’l Trade
Department of Commerce
14” St. & Constitution Ave., N.W.
Washington, D.C. 20230

Mr. David Marchick
Deputy Assistant Secretary

for Transportation AtTairs
Department of State
2201 C Street, N.W.
Washington, D.C. 20520

Teresa Bingham, Chief
U.S. Air Carrier Licensing Div.
Department of Transportation
400 7” Street, SW.
Washington, D.C. 20590

Lester M. Bridgeman, Esq.
(For Brittania Airways)
Miller, Hamilton, Snider & Odom
254 State Street
Mobile. AL 36603
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Charles F. Hughes
Manager, NA
(Condor Flugdienst)
John Hancock Center
875 North Michigan Avenue
Chicago, IL 606 I I

Carol F. Lee, Esq.
(Deutsche Lufthansa)
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037

Aaron A. Goerlich, Esq.
(Air Espana. S.A.)
Boros & Garofalo. P.C.
1201 Connecticut Ave., N.W.
Washington, D.C. 20036-2605

Ms. Charlene Bar-shefsky
U.S. Trade Representative
600 17” Street N.W.
Washington, D.C. 20508

Mr. Eugene Alford
International Trade Admin.
Department of Commerce
14”‘St.  & Constitution Ave., N.W.
Washington, D.C. 20230


