
PART 19

SMALL BUSINESS PROGRAMS

19.000 Scope of part.
(a) This part implements the acquisition-related sections of

the Small Business Act (15 U.S.C. 631, et seq.), applicable
sections of the Armed Services Procurement Act (10 U.S.C.
2302, et seq.), the Federal Property and Administrative
Services Act (41 U.S.C. 252), and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for par-
ticipation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competitive
participation by small business concerns;

(4) The certificate of competency program;
(5) The subcontracting assistance program;
(6) The “8(a)” program, under which agencies contract

with the SBA for goods or services to be furnished under a
subcontract by a small disadvantaged business concern; and

(7) The use of women-owned small business concerns.
(b) This part, except for Subpart 19.6, applies only inside

the United States, its territories and possessions, Puerto Rico,
the Trust Territory of the Pacific Islands, and the District of
Columbia.  Subpart 19.6 applies worldwide.

19.001 Definitions.
“Concern,” as used in this part, means any business entity

organized for profit (even if its ownership is in the hands of a
nonprofit entity) with a place of business located in the United
States and which makes a significant contribution to the U.S.
economy through payment of taxes and/or use of American
products, material and/or labor, etc. “Concern” includes but is
not limited to an individual, partnership, corporation, joint ven-
ture, association, or cooperative. For the purpose of making
affiliation findings (see 19.101) any business entity, whether
organized for profit or not, and any foreign business entity, i.e.,
any entity located outside the United States, shall be included.

“Determination of eligibility,” as used in this part, means the
written determination issued by the SBA or the Department of
Labor certifying that the holder is a manufacturer or regular
dealer under the Walsh-Healey Public Contracts Act (see
22.608-2(f)(2)).

“Fair market price”, as used in this part, means a price based
on reasonable costs under normal competitive conditions and
not on lowest possible cost (see 19.202-6).

“Handicapped individual” means a person who has a physi-
cal, mental, or emotional impairment, defect, ailment, disease,
or disability of a permanent nature which in any way limits the
selection of any type of employment for which the person
would otherwise be qualified or qualifiable.

“Industry”, as used in this part, means all concerns primarily
engaged in similar lines of activity, as listed and described in
the Standard Industrial Classification (SIC) Manual.

“Labor surplus area” means a geographical area identified
by the Department of Labor in accordance with 20 CFR Part
654, Subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that together
with its first-tier subcontractors will perform substantially in
labor surplus areas.  Performance is substantially in labor surplus
areas if the costs incurred under the contract on account of manu-
facturing, production, or performance of appropriate services in
labor surplus areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small busi-
ness under the applicable size standard and shall provide either
its own product or that of another domestic small business
manufacturing or processing concern (see 13 CFR 121.906).  

“Public or private organization for the handicapped” means
one which (a) is organized under the laws of the United States
or of any State, operated in the interest of handicapped individ-
uals, the net income of which does not inure in whole or in part
to the benefit of any shareholder or other individual; (b) com-
plies with any applicable occupational health and safety stan-
dard prescribed by the Secretary of Labor; and (c) employs in
the production of commodities and in the provision of services,
handicapped individuals for not less than 75 percent of the
direct labor required for the production or provision of the
commodities or services.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not domi-
nant in the field of operation in which it is bidding on govern-
ment contracts, and qualified as a small business under the cri-
teria and size standards in 13 CFR Part 121 (see 19.102). Such
a concern is “not dominant in its field of operation” when it
does not exercise a controlling or major influence on a national
basis in a kind of business activity in which a number of busi-
ness concerns are primarily engaged. In determining whether
dominance exists, consideration shall be given to all appropri-
ate factors, including volume of business, number of employ-
ees, financial resources, competitive status or position, owner-

19-1

FAC 90—32  OCTOBER 1, 1995



ship or control of materials, processes, patents, license agree-
ments, facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern” means a small
business concern that is at least 51 percent unconditionally
owned by one or more individuals who are both socially and
economically disadvantaged, or a publicly owned business that
has at least 51 percent of its stock unconditionally owned by
one or more socially and economically disadvantaged individu-
als and that has its management and daily
business controlled by one or more such individuals.  This term
also means a small business concern that is at least 51
percent unconditionally owned by an economically disadvan-
taged Indian tribe or Native Hawaiian Organization, or a pub-
licly owned business that has at least 51 percent of its stock
unconditionally owned by one of these entities, that has its
management and daily business controlled by members of an
economically disadvantaged Indian tribe or Native Hawaiian
Organization, and that meets the requirements of 13 CFR 124.

(a) “Socially disadvantaged individuals” means individuals
who have been subjected to racial or ethnic prejudice or cultur-
al bias because of their identity as a member of a group without
regard to their qualities as individuals.

(b)  “Economically disadvantaged individuals” means
socially disadvantaged individuals whose ability to compete in
the free enterprise system is impaired due to diminished oppor-
tunities to obtain capital and credit as compared to others in the
same line of business who are not socially disadvantaged.
Individuals who certify that they are members of named groups
(Black Americans, Hispanic Americans, Native Americans,
Asian-Pacific Americans, Subcontinent-Asian Americans) are
to be considered socially and economically disadvantaged.

(1)  “Subcontinent Asian Americans” means United
States citizens whose origins are in India, Pakistan,
Bangladesh, Sri Lanka, Bhutan, or Nepal.

(2)  “Asian Pacific Americans” means United States citi-
zens whose origins are in Japan, China, the Philippines,
Vietnam, Korea, Samoa, Guam, the U.S. Trust Territory of
the Pacific Islands (Republic of Palau), the Northern
Mariana Islands, Laos, Kampuchea (Cambodia), Taiwan,
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Republic of the Marshall Islands, or the Federated States of
Micronesia.

(3) “Native Americans” means American Indians,
Eskimos, Aleuts, and Native Hawaiians.
(c)  “Native Hawaiian Organization” means any community

service organization serving Native Hawaiians in, and char-
tered as a not-for-profit organization by, the State of Hawaii,
which is controlled by Native Hawaiians, and whose business
activities will principally benefit such Native Hawaiians.

(d) “Indian tribe” means any Indian tribe, band, nation, or
other organized group or community of Indians, including any
Alaska Native Corporation as defined in 13 CFR 124.100
which is recognized as eligible for the special programs and
services provided by the U.S. to Indians because of their status
as Indians, or which is recognized as such by the State in which
such tribe, band, nation, group, or community resides.

“Women-owned small business concern” means a small

business concern—
(a) Which is at least 51 percent owned by one or more

women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and 

(b) Whose management and daily business operations are
controlled by one or more women.

SUBPART 19.1—SIZE STANDARDS

19.101 Explanation of terms.
“Affiliates.” As used in this subpart, business concerns are

affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In determin-
ing whether affiliation exists, consideration is given to all
appropriate factors including common ownership, common
management, and contractual relationships; provided, that
restraints imposed by a franchise agreement are not considered
in determining whether the franchisor controls or has the power
to control the franchisee, if the franchisee has the right to profit
from its effort, commensurate with ownership, and bears the
risk of loss or failure. Any business entity may be found to be
an affiliate, whether or not it is organized for profit or located
inside the United States.

(a) Nature of control. Every business concern is considered
as having one or more parties who directly or indirectly control
or have the power to control it. Control may be affirmative or
negative and it is immaterial whether it is exercised so long as
the power to control exists.

(b)  Meaning of “party or parties.” The term “party” or
“parties” includes, but is not limited to, two or more persons
with an identity of interest such as members of the same family
or persons with common investments in more than one con-
cern. In determining who controls or has the power to control a
concern, persons with an identity of interest may be treated as
though they were one person.

(c) Control through stock ownership. (1) A party is consid-
ered to control or have the power to control a concern, if the
party controls or has the power to control 50 percent or more of
the concern’s voting stock.

(2) A party is considered to control or have the power to
control a concern, even though the party owns, controls, or
has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, there is
a presumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other than as
described above, its management (officers and directors) is
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deemed to be in control of such concern. (d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Voting trusts. If the purpose of a voting trust, or
similar agreement, is to separate voting power from benefi-
cial ownership of voting stock for the purpose of shifting
control of or the power to control a concern in order that
such concern or another concern may qualify as a small
business within the size regulations, such voting trust shall
not be considered valid for this purpose regardless of
whether it is or is not valid within the appropriate jurisdic-
tion. However, if a voting trust is entered into for a legiti-
mate purpose other than that described above, and it is
valid within the appropriate jurisdiction, it may be consid-
ered valid for the purpose of a size determination, provided
such consideration is determined to be in the best interest
of the small business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following cir-
cumstances are found to exist, and it is reasonable to con-
clude that under the circumstances, such concern is direct-
ing or influencing, or has the power to direct or influence,
the operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern
serve as a working majority of the board of directors or
officers of another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities
with another concern, particularly where such concerns
are in the same or related industry or field of operation,
or where such concerns were formerly affiliated.

(3) Newly organized concern. Former officers,
directors, principal stockholders, and/or key employees
of one concern organize a new concern in the same or a
related industry or field operation, and serve as its offi-
cers, directors, principal stockholders, and/or key
employees, and one concern is furnishing or will furnish
the other concern with subcontracts, financial or techni-
cal assistance, and/or facilities, whether for a fee or oth-
erwise.
(g) Control through contractual relationships—(1)

Definition of a joint venture for size determination purpos-
es. A joint venture for size determination purposes is an
association of persons and/or concerns with interests in any
degree or proportion by way of contract, express or
implied, consorting to engage in and carry out a single
specific business venture for joint profit, for which purpose
they combine their efforts, property, money, skill, or
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knowledge, but not on a continuing or permanent basis for
conducting business generally. A joint venture is viewed as
a business entity in determining power to control its man-
agement.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procure-
ment or property sale as joint ventures are considered as
affiliated and controlling or having the power to control
each other with regard to performance of the contract.
Moreover, an ostensible subcontractor which is to per-
form primary or vital requirements of a contract may
have a controlling role such to be considered a joint
venturer affiliated on the contract with the prime con-
tractor. A joint venture affiliation finding is limited to
particular contracts unless the SBA size determination
finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in a
joint venture, it is necessary, nevertheless, in computing
annual receipts, etc., for the purpose of applying size
standards, to include such concern’s share of the joint
venture receipts (as distinguished from its share of the
profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In deter-
mining whether the franchisor controls or has the power
to control and, therefore, is affiliated with the fran-
chisee, the restraints imposed on a franchisee by its
franchise agreement shall not be considered, provided
that the franchisee has the right to profit from its effort
and the risk of loss or failure, commensurate with own-
ership. Even though a franchisee may not be controlled
by the franchisor by virtue of the contractual relation-
ship between them, the franchisee may be controlled by
the franchisor or others through common ownership or
common management, in which case they would be
considered as affiliated. 
“Annual receipts.” (a) Annual receipts of a concern

which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrual to cash has taken place during such 3-

year period, or when the completed contract method has
been used.

(1) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-
year period shall, prior to the calculation of the annual
average, be restated to the accrual method. In any case,
where the completed contract method has been used to
account for revenues in such 3-year period, revenues
must be restated on an accrual basis using the percent-
age of completion method.

(2) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S.
Federal income taxation, “annual receipts” shall be mea-
sured as reported, or to be reported to the U.S. Treasury
Department, Internal Revenue Service, for Federal
income tax purposes, except that any return based on a
change in accounting method or on the completed con-
tract method of accounting must be restated as provided
for in the preceding paragraphs. 
(b) Annual receipts of a concern that has been in busi-

ness for less than 3 complete fiscal years means its total
receipts for the period it has been in business, divided by
the number of weeks including fractions of a week that it
has been in business, and multiplied by 52. In calculating
total receipts, the definitions and adjustments related to a
change of accounting method and the completed contract
method of paragraph (a) above, are applicable. 

“Number of employees” is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons
employed on a full-time, part-time, temporary, or other
basis during each of the pay periods of the preceding 12
months. If a business has not been in existence for 12
months, “number of employees” means the average
employment of such concern and its affiliates during the
period that such concern has been in existence based on the
number of persons employed during each of the pay peri-
ods of the period that such concern has been in business. If
a business has acquired an affiliate during the applicable
12-month period, it is necessary, in computing the appli-
cant's number of employees, to include the affiliate’s num-
ber of employees during the entire period, rather than only
its employees during the period in which it has been an
affiliate. The employees of a former affiliate are not includ-
ed, even if such concern had been an affiliate during a por-
tion of the period. 

19.102 Size standards. 
(a) The SBA establishes small business size standards

on an industry-by-industry basis. (See 13 CFR 121.) 
(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the
Standard Industrial Classification (SIC) Manual, best
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describes the principal nature of the product or service
being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large. 
(c) For size standard purposes, a product or service shall

be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one. 

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
the industry accounting for the greatest percentage of the
contract price. 

(e) If a solicitation calls for more than one item and
allows offers to be submitted on any or all of the items, an
offeror must meet the size standard for each item it offers
to furnish. If a solicitation calling for more than one item
requires offers on all or none of the items, an offeror may
qualify as a small business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price. 

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such non-
manufacturer must furnish in the performance of the
contract, the product of a small business manufacturer
or producer, which end product must be manufactured
or produced in the United States. The term “nonmanu-
facturer” includes a concern which can manufacture or
produce the product referred to in the specific acquisi-
tion but does not do so in connection with that acquisi-
tion. For size determination purposes there can be only
one manufacturer of the end item being procured. The
manufacturer of the end item being acquired is the con-
cern which, with its own forces, transforms inorganic or
organic substances including raw materials and/or mis-
cellaneous parts or components into such end item.
Whether a bidder on a particular acquisition is the man-
ufacturer or a nonmanufacturer for the purpose of the
size determination need not be consistent with whether
such concern is or is not a manufacturer for the purpose
of the Walsh-Healey Act.  However, see the limitations
on subcontracting at 52.219-14 which apply to any
small business offeror other than a regular dealer for
purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer
small business and can qualify as such for a given
acquisition if it meets the size qualifications of a small
nonmanufacturer for the acquisition, and if more than 50
percent of the total value of the kit and its contents is
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accounted for by items manufactured by small 
business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, a small
business nonmanufacturer may furnish any domestically
produced or manufactured product. 

(4)  In the case of acquisitions set aside for small
business or awarded under section 8(a) of the Small
Business Act, when the acquisition is for a specific
product (or a product in a class of products) for which
the SBA has determined that there are no small business
manufacturers or processors in the Federal market, then
the SBA may grant a class waiver so that a nonmanufac-
turer does not have to furnish the product of a small
business.  For the most current listing of classes for
which SBA has granted a waiver, contact an SBA Office
of Government Contracting.  A listing is also available
in the SBA’s Procurement Automated Source System
(PASS), and on SBA’s Internet Homepage at
http://www.sbaonline.sba.gov/GC/nonmanuf.html.
Contracting officers may request that the SBA waive the
nonmanufacturer rule for a particular class of products.

(5)  For a specific solicitation, a contracting officer
may request a waiver of that part of the nonmanufactur-
er rule which requires that the actual manufacturer or
processor be a small busi-
ness concern if no known
domestic small business
manufacturers or processors
can reasonably be expected
to offer a product meeting the requirements of the solici-
tation.

(6) Requests for waivers shall be sent to the
Associate Administrator for Government Contracting,
United States Small Business Administration, Mail
Code 6250, 409 Third Street, SW, Washington, DC
20416.  

(7)  The SBA provides for an exception to the non-
manufacturer rule where the procurement of a manufac-
tured item processed under the procedures set forth in
Part 13 is set aside for small business and where the
anticipated cost of the procurement will not exceed
$25,000.  In those procurements, the offeror need not
supply the end product of a small business concern as
long as the product acquired is manufactured or pro-
duced in the United States.
(g) The industry size standards are set forth in the fol-

lowing table. The table column labeled “SIC” follows the
standard industrial classification code as published by the
Government in the Standard Industrial Classification
Manual. The Manual is intended to cover the entire field
of economic activities. It classifies and defines activities
by industry categories and is the source used by SBA as
a guide in defining industries for size standards. The
number of employees or annual receipts indicates the

maximum allowed for a concern, including its affiliates,
to be considered small.

(Blank Page)
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SUBPART 19.2—POLICIES

19.201 General policy.
(a) It is the policy of the Government to provide maxi-

mum practicable opportunities in its acquisitions to small
business concerns, small disadvantaged business concerns,
and women-owned small business concerns.  Such con-
cerns shall also have the maximum practicable opportunity
to participate as subcontractors in the contracts awarded by
any executive agency, consistent with efficient contract
performance. The Small Business Administration (SBA)
counsels and assists small business concerns and assists
contracting personnel to ensure that a fair proportion of
contracts for supplies and services is placed with small
business.

(b) Heads of contracting activities are responsible for
effectively implementing the small business programs with-
in their activities, including achieving program goals. They
are to ensure that contracting and technical personnel main-
tain knowledge of small, small disadvantaged and women-
owned small business program requirements and take all
reasonable action to increase participation in their activities'
contracting processes by these businesses.

(c) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act and 13 CFR 125.4(g)(7)). Management
of the office shall be the responsibility of an officer or
employee of the agency who shall, in carrying out the pur-
poses of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization; 

(2) Be appointed by the agency head; 
(3) Be responsible to and report directly to the agency

head or the deputy to the agency head;
(4) Be responsible for the agency carrying out the

functions and duties in sections 8 and 15 of the Small
Business Act;

(5)  Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penal-
ties, or information on contractual payment provisions;

(6) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sec-
tions 8 and 15 of the Small Business Act;

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA
has assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained,
and familiar with the supplies or services contracted
for by the activity; and

(ii) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and
duties relating to sections 8 and 15 of the Small
Business Act;
(8) Cooperate and consult on a regular basis with the

SBA in carrying out the agency’s functions and duties in
sections 8 and 15 of the Small Business Act;

(9) Make recommendations in accordance with agen-
cy regulations as to whether a particular acquisition
should be awarded under Subpart 19.5 as a set-aside, or
under Subpart 19.8 as a Section 8(a) award.
(d) Small Business Specialists shall be appointed and act

in accorance with agency regulations.

19.202 Specific policies.
In order to further the policy in 19.201(a), contracting

officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5 or 19.8.  The
contracting officer shall document the contract file whenev-
er the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.
Small business concerns shall be afforded an equitable

opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s inter-
est. When applicable, the contracting officer shall take the
following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBA procurement center representative at least
30 days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business
and the proposed acquisition is of a quantity or esti-
mated dollar value, the magnitude of which makes it
unlikely that small businesses can compete for the
prime contract, or

(ii) The proposed acquisition is for construction
and seeks to package or consolidate discrete construc-
tion projects and the magnitude of this consolidation
makes it unlikely that small businesses can compete
for the prime contract.  
(2) The contracting officer shall also provide a state-

ment explaining why the—
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(i) Proposed acquisition cannot be divided into
reasonably small lots (not less than economic produc-
tion runs) to permit offers on quantities less than the
total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business par-
ticipation to the extent consistent with the actual
requirements of the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete
for the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.  
(3) The 30-day notification process shall occur con-

currently with other processing steps required prior to
the issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer
shall document the basis for the rejection and notify the
SBA procurement center representative in accordance
with 19.505.  

19.202-2 Locating small business sources.
The contracting officer shall, to the extent practicable,

encourage maximum participation by small business con-
cerns, small disadvantaged business concerns, and women-
owned small business concerns in acquisitions by taking the
following actions:

(a) Include on mailing lists all established and potential
small business sources, including those located in labor sur-
plus areas, if the concerns have submitted acceptable appli-
cations or appear from other representations to be qualified
small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns
on the list will be solicited. This effort should include con-
tacting the agency SBA procurement center representative,
or if there is none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3  Equal low bids.
In the event of equal low bids (see 14.408-6), awards

shall be made first to small business concerns which are
also labor surplus area concerns, and second to small busi-
ness concerns which are not also labor surplus area con-
cerns.

19.202-4 Solicitation.
The contracting officer shall encourage maximum

response to solicitations by small business, small disadvan-
taged business concerns, and women-owned small business
concerns by taking the following actions:

(a) Allow the maximum amount of time practicable for

the submission of offers.
(b) Furnish specifications, plans, and drawings with

solicitations, or furnish information as to where they may
be obtained or examined.

(c) Send solicitations to (1) all small business concerns
on the solicitation mailing list, or (2) a pro rata number of
small business concerns when less than a complete list is
used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect to
any contract to be let, the name and telephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citations to each major Federal
law or agency rule with which such business concern must
comply in performing such contract other than laws or
agency rules with which the small business must comply
when doing business with other than the Government.

19.202-5 Data collection and reporting requirements.
Agencies shall measure the extent of small business par-

ticipation in their acquisition programs by taking the fol-
lowing actions:

(a) Require each prospective contractor to represent
whether it is a small business, small disadvantaged business
or women-owned small business (see the provision at
52.219-1, Small Business Program Representations).

(b) Accurately measure the extent of participation by
small, small disadvantaged, and women-owned small busi-
nesses in Government acquisitions in terms of the total
value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart
4.6).

19.202-6 Determination of fair market price.
Agencies shall determine the fair market price of small

business set-aside and 8(a) contracts as follows:
(a) For total and partial small business set-aside con-

tracts, the fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.805-
2.

(b)  For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

SUBPART 19.3—DETERMINATION OF STATUS AS
A SMALL BUSINESS CONCERN

19.301 Representation by the offeror.
(a) To be eligible for award as a small business, an offer-

or must represent in good faith that it is a small business at
the time of written self certification. An offeror may repre-
sent that it is a small business concern in connection with a
specific solicitation if it meets the definition of a small busi-
ness concern applicable to the solicitation and has not been
determined by the Small Business Administration (SBA) to
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be other than a small business.
(b) The contracting officer shall accept an offeror’s rep-

resentation in a specific bid or proposal that it is a small
business unless (1) another offeror or interested party chal-
lenges the concern’s small business representation or (2) the
contracting officer has a reason to question the representa-
tion. Challenges of and questions concerning a spe-cific
representation shall be referred to the SBA in accordance
with 19.302.

(c) An offeror’s representation that it is a small business
is not binding on the SBA. If an offeror’s small business
status is challenged, the SBA will evaluate the status of the
concern and make a determination, which will be binding
on the contracting officer, as to whether the offeror is a
small business. A concern cannot become eligible for a spe-
cific award by taking action to meet the definition of a
small business concern after the SBA has determined that it
is not a small business.

(d) If the SBA determines that the status of a concern as
a “small business”, a “small disadvantaged business” or a
“women-owned small business” has been misrepresented in
order to obtain a set-aside contract, an 8(a) subcontract, a
subcontract that is to be included as part or all of a goal
contained in a subcontracting plan, or a prime or subcon-
tract to be awarded as a result, or in furtherance of any other
provision of Federal law that specifically references Section
8(d) of the Small Business Act for a definition of program
eligibility, the SBA may take action as specified in Section
16(d) of the Act.  If the SBA declines to take action, the
agency may initiate the process.  The SBA's regulations on
penalties for misrepresentations and false statements are
contained in 13 CFR 124.6.

19.302 Protesting a small business representation.
(a) Any offeror or other interested party may protest the

small business representation of an offeror in a specific
offer.

(b) Any time after offers are opened, the contracting offi-
cer may question the small business representation of any
offeror in a specific offer by filing a contracting officer’s
protest (see paragraph (c) below). 

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Regional Office for the geographical area where the princi-
pal office of the concern in question is located.

(2) The protest, or confirmation if the protest was ini-
tiated orally, shall be in writing and shall contain the
basis for the protest with specific, detailed evidence to
support the allegation that the offeror is not small. The
SBA will dismiss any protest that does not contain spe-
cific grounds for the protest. 
(d) In order to affect a specific solicitation, a protest

must be timely. SBA’s regulations on timeliness are con-
tained in 13 CFR 121.9.

(1) To be timely, a protest by any concern or other

interested party must be received by the contracting offi-
cer (see (i) and (ii) of this section) by the close of busi-
ness of the 5th business day after bid opening (in sealed
bid acquisitions) or receipt of the special notification
from the contracting officer that identifies the apparently
successful offeror (in negotiated acquisitions) (see
15.1002(b)(2)). 

(i) A protest may be made orally if it is confirmed
in writing either within the 5-day period or by letter
postmarked no later than 1 day after the oral protest. 

(ii) A protest may be made in writing if it is deliv-
ered to the contracting officer by hand, telegram, or
letter postmarked within the 5-day period.
(2) A contracting officer’s protest is always consid-

ered timely whether filed before or after award.
(3) A protest under a Multiple Award Schedule will

be timely if received by SBA at any time prior to the
expiration of the contract period, including renewals. 
(e) Upon receipt of a protest from or forwarded by the

Contracting Office, the SBA will—
(1) Notify the contracting officer and the protestant of

the date it was received, and that the size of the concern
being challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is
being protested a copy of the protest and a blank SBA
Form 355, Application for Small Business
Determination, by certified mail, return receipt re-
quested. 
(f) Within 3 business days after receiving a copy of the

protest and the form, the challenged offeror must file with
the SBA a completed SBA Form 355 and a statement
answering the allegations in the protest, and furnish evi-
dence to support its position. If the offeror does not submit
the required material within the 3 business days or another
period of time granted by the SBA, the SBA may assume 
that the disclosure would be contrary to the offeror’s inter-
ests. 

(g)(1) Within 10 business days after receiving a protest,
the challenged offeror’s response, and other pertinent infor-
mation, the SBA will determine the size status of the chal-
lenged concern and notify the contracting officer, the
protestant, and the challenged offeror of its decision by cer-
tified mail, return receipt requested.

(2) The SBA Regional Administrator will determine
the small business status of the questioned bidder or
offeror and notify the contracting officer and the bidder
or offeror of the determination. Award may be made on
the basis of that determination. This determination is
final unless it is appealed in accordance with paragraph
(i) below, and the contracting officer is notified of the
appeal before award. If an award was made before the
time the contracting officer received notice of the appeal,
the contract shall be presumed to be valid. 
(h)(1) After receiving a protest involving an offeror

being considered for award, the contracting officer shall not
award the contract until (i) the SBA has made a size deter-
mination or (ii) 10 business days have expired since SBA’s
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receipt of a protest, whichever occurs first; however, award
shall not be withheld when the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) After the 10-day period has expired, the contract-
ing officer may, when practical, continue to withhold
award until the SBA’s determination is received, unless
further delay would be disadvantageous to the
Government.

(3) Whenever an award is made before the receipt of
SBA’s size determination, the contracting officer shall
notify SBA that the award has been made.

(4) If a protest is received that challenges the small
business status of an offeror not being considered for
award, the contracting officer is not required to suspend
contracting action. The contracting officer shall forward
the protest to the SBA (see 19.302(c)(1)) with a notation
that the concern is not being considered for award, and
shall notify the protestant of this action. 
(i) An appeal from an SBA size determination may be

filed by (1) any concern or other interested party whose
protest of the small business representation of another con-
cern has been denied by an SBA Regional Administrator,
(2) any concern or other interested party that has been
adversely affected by a Regional Administrator’s decision,
or (3) the SBA Associate Administrator for the SBA pro-
gram involved. The appeal must be filed with the Office of
Hearings and Appeals, Small Business Administration,
Washington, D.C. 20416, within the time limits and in strict
accordance with the procedures contained in 13 CFR
121.11. The SBA will inform the contracting officer of its
ruling on the appeal. The SBA decision, if received before
award, will apply to the pending acquisition. SBA rulings
received after award shall not apply to that acquisition. 

(j) A protest which is not timely, even though received
before award, shall be forwarded to the Small Business
Administration regional office (see 19.302(c)(1) above),
with a notation on it that the protest is not timely. The
protestant shall be notified that the protest cannot be consid-
ered on the instant acquisition but has been referred to SBA
for its consideration in any future actions. A protest
received by a contracting officer after award of a contract
shall be forwarded to the Small Business Administration
regional office with a notation that award has been made.
The protestant shall be notified that the award has been
made and that the protest has been forwarded to SBA for its
consideration in future actions. 

19.303 Determining product or service classifications. 
(a) The contracting officer shall determine the appropri-

ate standard industrial classification code and related small
business size standard and include them in solicitations
above the micro-purchase threshold.

(b) If different products or services are required in the
same solicitation, the solicitation shall identify the appropri-
ate small business size standard for each product or service. 

(c) The contracting officer’s determination is final unless

appealed as provided below.
(1) If the solicitation period is longer than 30 days,

the appeal must be filed not less than 10 business days
before the bid opening or proposal submission date. If
the solicitation period is 30 days or is shorter than 30
days, the appeal must be filed not less than 5 business
days before the bid opening or proposal submission date.

(2) The appeal shall be in writing and shall be
addressed to the Office of Hearings and Appeals, Small
Business Administration, Washington, D.C. 20416. No
particular form is prescribed for the appeal. However,
time limits and procedures set forth in SBA’s regulations
at 13 CFR 121.11 are strictly enforced. The appellant
shall submit an original and one legible copy of the
appeal. In the case of telegraphic appeals, the telegraphic
notice shall be confirmed by the next day mailing of a
written appeal, in duplicate. The written appeal must
contain the following certification: “I have read this doc-
ument and, under penalty of perjury and the sanctions
imposed under 18 U.S.C. 1001, of which I am aware, I
certify that, to the best of my knowledge, the statements
made therein are true and correct, and that this document
is not being filed for the purpose of delay or harass-
ment.’’ The appeal shall include—

(i) The substance and date of the determination
being appealed;

(ii) The number and date of the solicitation, and
the name, address, and telephone number of the con-
tracting officer;

(iii) The reasons why the contracting officer’s
determination is alleged to be erroneous;

(iv) Documentary evidence to support the allega-
tion; and

(v) The name, address, and telephone number of
the appellant; and

(vi) A statement certifying that copies of the
appeal have been provided the contracting officer.
(3) The Office of Hearings and Appeals will notify

the contracting officer of the date it received the appeal
and the docket number assigned. The contracting offi-
cer’s response, if any, to the appeal must include appro-
priate argument and evidence, must include the certifica-
tion in paragraph (c)(2) of this section, and must be filed
with the Office of Hearings and Appeals no later than 5
business days after receipt of the appeal. The Office of
Hearings and Appeals, if possible, will inform the con-
tracting officer of its ruling on the appeal before the end
of the solicitation period. The SBA decision, if received
before the date offers are due, shall be considered final
and the solicitation shall be amended to (i) reflect the
decision and (ii) change the date offers are due, if appro-
priate. SBA rulings received after the due date shall not
apply to the pending acquisition, but shall apply to future
acquisitions of the product or service. 

19.304  Solicitation provision and contract clause.
(a) The contracting officer shall insert the provision at
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52.219-1, Small Business Program Representations, in
solicitations exceeding the micro-purchase threshold when
the contract is to be performed inside the United States, its
territories or possessions, Puerto Rico, the Trust Territory of
the Pacific Islands, or the District of Columbia. 

(b)  When contracting by sealed bidding, the contracting
officer shall insert the provision at 52.219-2, Equal Low
Bids, in solicitations and contracts when the contract is to
be performed inside the United States, its territories or pos-
sessions, Puerto Rico, the Trust Territory of the Pacific
Islands, or the District of Columbia.

SUBPART 19.4—COOPERATION WITH THE
SMALL BUSINESS ADMINISTRATION

19.401 General. 
(a) The Small Business Act is the authority under which

the Small Business Administration (SBA) and agencies
consult and cooperate with each other in formulating poli-
cies to ensure that small business interests will be recog-
nized and protected. 

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA. 

19.402 Small Business Administration procurement 
center representatives. 
(a) The SBA may assign one or more procurement center

representatives to any contracting activity or contract
administration office to carry out SBA policies and pro-
grams. Assigned SBA procurement center representatives
are required to comply with the contracting agency’s direc-
tives governing the conduct of contracting personnel and
the release of contract information. The SBA must obtain
for its procurement center representatives security clear-
ances required by the contracting agency. 

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to all rea-
sonably obtainable contract information that is directly per-
tinent to their official duties. 

(c) The duties assigned by SBA to its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend
(i) the setting aside of selected acquisitions not unilater-
ally set aside by the contracting officer, (ii) new quali-
fied small, small disadvantaged and women-owned small
business sources, and (iii) breakout of components for
competitive acquisitions.

(2) Reviewing proposed acquisition packages provid-
ed in accordance with 19.202-1(e).  If the SBA procure-
ment center representative believes that the acquisition,
as proposed, makes it unlikely that small businesses can
compete for the prime contract, the representative shall
recommend any alternate contracting method that the
representative reasonably believes will increase small
business prime contracting opportunities.  The recom-

mendation shall be made to the contracting officer within
15 days after receipt of the package.  

(3) Recommending concerns for inclusion on solicita-
tion mailing lists or on a list of concerns to be solicited
in a specific acquisition.

(4) Appealing to the chief of the contracting office
any contracting officer’s determination not to solicit a 
concern recommended by the SBA for a particular
acquisition, when not doing so results in no small busi-
ness being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is com-
plying with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation
in the contracting activities of the office. 

19.403 Small Business Administration breakout
procurement center representative. 
(a)  The SBA is required by section 403 of Pub. L. 98-

577 to assign a breakout procurement center representative
to each major procurement center.  A major procurement
center means a procurement center that, in the opinion of
the administrator, purchases substantial dollar amounts of
other than commercial items, and which has the potential to
incur significant savings as a result of the placement of a
breakout procurement representative. The SBA breakout
procurement center representative is an advocate for (1) the
appropriate use of full and open competition, and (2) the
breakout of items, when appropriate and while maintaining
the integrity of the system in which such items are used.
The SBA breakout procurement center representative is in
addition to the SBA procurement center representative (see
19.402). When an SBA breakout procurement center repre-
sentative is assigned, the SBA is required to assign at least
two collocated small business technical advisors. Assigned
SBA breakout procurement center representatives and tech-
nical advisors are required to comply with the contracting
agency’s directives governing the conduct of contracting
personnel and the release of contract information. The SBA
must obtain for its breakout procurement center representa-
tives and technical advisors security clearances required by
the contracting agency. 

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advisors. 

(c) The SBA breakout procurement center representative
is authorized to—

(1) Attend any provisioning conference or similar
evaluation session during which determinations are
made as to whether requirements are to be acquired
using other than full and open competition and make rec-
ommendations with respect to such requirements to the
members of such conference or session;

(2) Review, at any time, restrictions on competition
previously imposed on items through acquisition method
coding or similar procedures and recommend to person-
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nel of the appropriate activity the prompt reevaluation of
such limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the United States in technical
data and, when appropriate, recommend that person-
nel of the appropriate activity initiate a review of the
validity of such an asserted restriction;

(4) Obtain from any governmental source, and make
available to personnel of the appropriate center, technical
data necessary for the preparation of a competitive solic-
itation package for any item of supply or service
previously acquired noncompetitively due to the
unavailability of such technical data;

(5)  Have access to procurement records and other
data of the procurement center commensurate with the
level of such representative's approved security clear-
ance classification;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value analysis of such proposal to
determine whether it, if adopted, will result in lower
costs to the United States without substantially
impeding legitimate acquisition objectives and for-
ward to personnel of the appropriate center recom-
mendations with respect to such proposal; or

(ii) Forward such proposals without analysis to
personnel of the center responsible for reviewing
them who shall furnish the breakout procurement cen-
ter representative with information regarding the pro-
posal’s disposition;
(7) Review the systems that account for the acquisi-

tion and management of technical data within the pro-
curement center to ensure that such systems provide the
maximum availability and access to data needed for the
preparation of offers to sell to the United States those
supplies to which such data pertain which potential
offerors are entitled to receive; 

(8)  Appeal the failure by the procurement center to
act favorably on any recommendation made pursuant to
subparagraphs (c)(1) through (7) of this section.  Such
appeal must be in writing and shall be filed and pro-
cessed in accordance with the appeal procedures set out
at 19.505;

(9)  Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procure-
ment center to which assigned.  Such sessions shall
acquaint the participants with the duties and objectives
of the representative and shall instruct them in the meth-
ods designed to further the breakout of items for pro-
curement through full and open competition; and

(10)  Prepare and personally deliver an annual brief-
ing and report to the head of the procurement center to
which assigned.  Such briefing and report shall detail the
past and planned activities of the representative and shall
contain recommendations for improvement in the opera-
tion of the center as may be appropriate.  The head of
such center shall personally receive the briefing and

report and shall, within 60 calendar days after receipt,
respond, in writing, to each recommendation made by
the representative.
(d) The duties of the SBA small business technical advi-

sors are to assist the SBA breakout procurement center rep-
resentative in carrying out the activities described in (c)(1)
through (7) above to assist the SBA procurement center rep-
resentatives (see FAR 19.402).

SUBPART 19.5—SET-ASIDES FOR SMALL BUSI-
NESS

19.501 General.
(a) The purpose of small business set-asides is to award

certain acquisitions exclusively to small business concerns.
A “set-aside for small business” is the reserving of an
acquisition exclusively for participation by small business
concerns. A set-aside may be open to all small businesses.
A set-aside of a single acquisition or a class of acquisitions
may be total or partial.

(b) The determination to make a set-aside may be unilat-
eral or joint. A unilateral determination is one which is
made by the contracting officer. A joint determination is
one which is recommended by the Small Business
Administration (SBA) procurement center representative
and concurred in by the contracting officer.

(c) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency’s small and disadvantaged
business utilization program and documenting why a set-
aside is inappropriate when the acquisition is not set aside.
If the acquisition is set aside based on this review, it is a
unilateral set-aside by the contracting officer. Agencies may
establish threshold levels for this review depending upon
their needs.

(d) At the request of an SBA procurement center repre-
sentative, the contracting officer shall make available for
review at the contracting office (to the extent of the SBA
representative’s security clearance) all proposed acquisi-
tions in excess of the micro-purchase threshold that have
not been unilaterally set aside for small business.

(e) To the extent practicable, unilateral determinations
initiated by a contracting officer shall be used as the basis
for small business set-asides rather than joint determina-
tions by an SBA procurement center representative and a
contracting officer.

(f) All solicitations involving set-asides must specify the
applicable small business size standard and product classifi-
cation (see 19.303).

(g) Except as authorized by law, a contract may not be
awarded as a result of a set-aside if the cost to the awarding
agency exceeds the fair market price.

(h) Section 305 of Public Law 103-403 authorizes public
and private organizations for the handicapped to participate
for fiscal year 1995 in acquisitions set-aside for small busi-
ness concerns.  Status as a small business concern is not
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accorded a public or private organization for the handi-
capped for the purposes of other preferential provisions
available to small business concerns; e.g., eligibility for cer-
tificates of competency or higher progress payment rates.  

(l) The contracting officer shall rely on the offeror's
self-certification in a specific bid or proposal that it is a
public or private organization for the handicapped unless
another offeror or interested party files a protest.  An
interested party may file a protest challenging an offer-
or's self-certification by forwarding the protest to the
contracting officer by close of business on the fifth
working day after bid opening or receipt of the
15.1002(b)(2) notice from the contracting officer of the
apparently successful offeror.  Upon receipt of any
protest, whether timely or untimely, the contracting offi-
cer shall promptly forward the protest and its supporting
documentation directly to the Associate Administrator
for Procurement Assistance, Small Business
Administration.  Upon receipt of a protest, the SBA will
notify the contracting officer and the protester of the date
it was received, and that the status of the public or pri-
vate organization for the handicapped being challenged
is under consideration by the SBA.  Within 10 working
days after receiving a protest, the SBA will determine
the eligibility of the public or private organization for the
handicapped and notify the contracting
officer, the protester, and the challenged offeror of its
decision by certified mail, return receipt requested.  The
determination of the Associate Administrator for
Procurement Assistance, SBA, is final.  Award will be
made based on this determination.  After receiving a
protest involving the status of a public or private organi-
zation for the handicapped, the contracting officer shall
not award the contract until (i) the SBA has made a sta-
tus determination or (ii) 10 working days have expired
since SBA's receipt of a protest, whichever occurs first.
However, award shall not be withheld when the contract-
ing officer determines in writing that an award must be
made to protect the public interest.  

(2) Any small business offeror which experiences or
is likely to experience severe economic injury as a result
of award to a public or private organization for the hand-
icapped may file an appeal of the award with the con-
tracting officer.  The appeal must be received by close of
business on the tenth working day after bid opening or
receipt of the 15.1002(b)(2) notice from the contracting
officer of the apparently successful offeror.  Upon receipt
of any appeal, whether timely or untimely, or whether
received before or after award, the contracting officer
shall forward the appeal and supporting documentation
directly to the Associate Administrator for Procurement
Assistance, Small Business Administration, whose deci-
sion shall be final.  The contracting officer should, when
practical, withhold award until expiration of the 10-day
appeal period, or; when an appeal is filed, withhold
award until the contracting officer receives the SBA
determination of appeal, unless delay would be disad-

vantageous to the Government.  The SBA shall notify
the contracting officer of the SBA determination and
advise the agency or department to take such action as
may be appropriate to alleviate economic injury sus-
tained or likely to be sustained by the concern.  

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.
Using the order of precedence in 19.504, the contracting

officer shall set aside an individual acquisition or class of
acquisitions when it is determined to be in the interest of (a)
maintaining or mobilizing the Nation’s full productive
capacity, (b) war or national defense programs, or (c) assur-
ing that a fair proportion of Government contracts in each
industry category is placed with small business concerns,
and when the circumstances described in 19.502-2 or
19.502-3(a) exist. This requirement does not apply to pur-
chases of $2,500 or less, or purchases from required sources
of supply under Part 8 (e.g., Federal Prison Industries,
Committee for Purchase from People Who are Blind or
Severely Disabled, and Federal Supply Schedule contracts).  

19.502-2 Total set-asides.
(a)  Each acquisition of supplies or services that has an

anticipated dollar value exceeding $2,500, but not over
$100,000, is automatically reserved exclusively for small
business concerns and shall be set aside unless the con-
tracting officer determines there is not a reasonable expec-
tation of obtaining offers from two or more responsible
small business concerns that are competitive in terms of
market prices, quality, and delivery.  If the contracting offi-
cer does not proceed with the small business set-aside and
purchases on an unrestricted basis, the contracting officer
shall include in the contract file the reason for this unre-
stricted purchase.  If the contracting officer receives only
one acceptable offer from a responsible small business con-
cern in response to a set-aside, the contracting officer
should make an award to that firm.  If the contracting offi-
cer receives no acceptable offers from responsible small
business concerns, the set-aside shall be withdrawn and the
requirement, if still valid, shall be resolicited on an unre-
stricted basis.  The small business reservation does not pre-
clude the award of a contract with a value not greater than
$100,000 under Subpart 19.8, Contracting with the Small
Business Administration, or under 19.1006(c), Emerging
small business set-aside.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when there is
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2) award will be
made at fair market prices.  Total small business set-asides
shall not be made unless such a reasonable expectation
exists (but see 19.502-3 as to partial set-asides).  Although
past acquisition history of an item or similar items is always
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important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists.  In making
R&D small business set-asides, there must also be a reason-
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

(c)  For set-asides other than for construction or ser-
vices, any concern proposing to furnish a product which
it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has
granted either a waiver or exception to the nonmanufac-
turer rule (see 19.102(f)).  In industries where the SBA
finds that there are no small business manufacturers, it
may issue a waiver to the nonmanufacturer rule (see
19.102(f)(4) and (5)).  In addition, SBA has excepted
procurements processed under simplified acquisition
procedures (see Part 13), where the anticipated cost of
the procurement will not exceed $25,000, from the non-
manufacturer rule.  Waivers permit small businesses to
provide any firm’s product.  The exception permits
small businesses to provide any domestic firms’s prod-
uct.  In both of these cases, the contracting officer’s
determination in paragraph (b)(1) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection
will be based on the expectation of receiving offers
from at least two responsible small businesses, includ-
ing nonmanufacturers, offering the products of different
concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when set-asides
cannot be considered for the four designated industry
groups (see 19.1006(b)).

19.502-3 Partial set-asides.
(a) The contracting officer shall set aside a portion of an

acquisition, except for construction, for exclusive small
business participation when—

(1) A total set-aside is not appropriate (see 19.502-2);
(2) The requirement is severable into two or more

economic production runs or reasonable lots;
(3) One or more small business concerns are expected

to have the technical competence and productive capaci-
ty to satisfy the set-aside portion of the requirement at a
fair market price;

(4) The acquisition is not subject to simplified acqui-
sition procedures; and

(5) A partial set-aside shall not be made if there is a
reasonable expectation that only two concerns (one
large and one small) with capability will respond with
offers unless authorized by the head of a contracting
activity on a case-by-case basis. Similarly, a class of
acquisitions, not including construction, may be partial-
ly set aside. Under certain specified conditions, partial
set-asides may be used in conjunction with multiyear
contracting procedures.

(b) When the contracting officer determines that a por-
tion of an acquisition is to be set aside, the requirement
shall be divided into a set-aside portion and a non-set-aside
portion, each of which shall (1) be an economic production
run or reasonable lot and (2) have terms and a delivery
schedule comparable to the other. When practicable, the set-
aside portion should make maximum use of small business
capacity.

(c)(1) The contracting officer shall award the non-set-
aside portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-
set-aside portion, the contracting officer shall negotiate
with eligible concerns on the set-aside portion, as pro-
vided in the solicitation, and make award. Negotiations
shall be conducted only with those offerors who have
submitted responsive offers on the non-set-aside por-
tion. Negotiations shall be conducted with small busi-
ness concerns in the order of priority as indicated in the
solicitation (but see (c)(2)(ii) of this section). The set-
aside portion shall be awarded as provided in the solici-
tation. An offeror entitled to receive the award for quan-
tities of an item under the non-set-aside portion and who
accepts the award of additional quantities under the set-
aside portion shall not be requested to accept a lower
price because of the increased quantities of the award,
nor shall negotiation be conducted with a view to
obtaining such a lower price based solely upon receipt
of award of both portions of the acquisition. This does
not prevent acceptance by the contracting officer of vol-
untary reductions in the price from the low eligible
offeror before award, acceptance of voluntary refunds,
or the change of prices after award by negotiation of a
contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside
part of the acquisition shall have first priority with
respect to negotiations for the set-aside.

19.502-4 Methods of conducting set-asides.
(a) Total set-asides may be conducted by using simpli-

fied acquisition procedures (see Part 13), sealed bids (see
Part 14), or competitive proposals (see Part 15).  Partial
small business set-asides may be conducted using sealed
bids (see Part 14), or competitive proposals (see Part 15).

(b) Except for offers on the non-set-aside portion of par-
tial set-asides, offers received from concerns that do not
qualify as small business concerns shall be considered non-
responsive and shall be rejected.  However, before rejecting
an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination
must be obtained (see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.
None of the following is, in itself, sufficient cause for

not setting aside an acquisition:
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(a) A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
set-aside shall not be made when the list contains a large
business Planned Emergency Producer of the item(s) who
has conveyed a desire to supply some or all of the required
items.

(c) The item is on a Qualified Products List. However, a
total set-aside shall not be made if the list contains the prod-
ucts of large businesses unless none of the large businesses
desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt
of offers.

(e) The contract is classified.
(f) Small business concerns are already receiving a fair

proportion of the agency’s contracts for supplies and ser-
vices.

(g) A class set-aside of the item or service has been
made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions.
(a) A class of acquisitions of selected products or ser-

vices, or a portion of the acquisitions, may be set aside for
exclusive participation by small business concerns if indi-
vidual acquisitions in the class will meet the criteria in
19.502-1, 19.502-2, or 19.502-3(a). The determination to 
make a class set-aside shall not depend on the existence of
a current acquisition if future acquisitions can be clearly
foreseen.

(b) The determination to set aside a class of acquisitions
may be either unilateral or joint.

(c) Each class set-aside determination shall be in writing
and must—

(1) Specifically identify the product(s) and service(s)
it covers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business
concerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination;
and

(4) Provide that the set-aside does not apply to any
individual acquisition if the requirement is not severable
into two or more economic production runs or reason-
able lots, in the case of a partial class set-aside.
(d) The contracting officer shall review each individual

acquisition arising under a class set-aside to identify any
changes in the magnitude of requirements, specifications,
delivery requirements, or competitive market conditions
that have occurred since the initial approval of the class
set-aside. If there are any changes of such a material nature
as to result in probable payment of more than a fair market
price by the Government or in a change in the capability of

small business concerns to satisfy the requirements, the
contracting officer may withdraw or modify (see 19.506(a))
the unilateral or joint set-aside by giving written notice to
the SBA procurement center representative (if one is
assigned), stating the reasons.

19.504  [Reserved]

19.505  Rejecting Small Business Administration 
recommendations.
(a) If the contracting officer rejects a recommendation of

the SBA procurement center representative or breakout pro-
curement center representative, written notice shall be fur-
nished to the appropriate SBA center representative within
5 working days of the contracting officer's receipt of the
recommendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of the
contracting activity (or designee) within 2 working days
after receiving the notice.  The head of the contracting
activity (or designee) shall render a decision in writing, and
provide it to the SBA representative within 7 working days.
Pending issuance of a decision to the SBA procurement
center representative, the contracting officer shall suspend
action on the acquisition.

(c) If the head of the contracting activity agrees that the
contracting officer’s rejection was appropriate, the SBA
procurement center representative may—

(1) Within 1 working day, request the contracting
officer to suspend action on the acquisition until the
SBA Administrator appeals to the agency head (see
paragraph (f) of this section); and

(2) The SBA shall be allowed 15 working days after
making such a written request, within which the
Administrator of SBA (i) may appeal to the Secretary of
the Department concerned, and (ii) shall notify the con-
tracting officer whether the further appeal has, in fact,
been taken.  If notification is not received by the con-
tracting officer within the 15-day period, it shall be
deemed that the SBA request to suspend contracting
action has been withdrawn and that an appeal to the
Secretary was not taken.
(d) When the contracting officer has been notified within

the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head.
The contracting officer shall suspend contract action until
notification is received that the SBA appeal has been set-
tled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal.  The decision of
the agency head shall be final.

(f) A request to suspend action on an acquisition need
not be honored if the contracting officer determines that
proceeding to contract award and performance is in the pub-
lic interest.  The contracting officer shall include in the con-
tract file a statement of the facts justifying the determina-
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tion, and shall promptly notify the SBA representative of
the determination and provide a copy of the justification.

19.506 Withdrawing or modifying set-asides.
(a) If, before award of a contract involving a set-aside,

the contracting officer considers that award would be detri-
mental to the public interest (e.g., payment of more than a
fair market price), the contracting officer may withdraw the
set-aside determination whether it was unilateral or joint.
The contracting officer shall initiate a withdrawal of an
individual set-aside by giving written notice to the agency
small business specialist and the SBA procurement center
representative, if one is assigned, stating the reasons.  In a
similar manner, the contracting officer may modify a unilat-
eral or joint class set-aside to withdraw one or more indi-
vidual acquisitions.

(b) If the agency small business specialist does not agree
to a withdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review.  If an SBA representative is not assigned, disagree-
ments between the agency small business specialist and the
contracting officer shall be resolved using agency proce-
dures.  However, the procedures are not applicable to auto-
matic dissolutions of set-asides (see 19.507) or dissolution
of set-asides under $100,000. 

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a set-
aside and include it in the contract file.

19.507 Automatic dissolution of a set-aside.
(a) If a set-aside acquisition or portion of an acquisition

is not awarded, the unilateral or joint determination to set
the acquisition aside is automatically dissolved for the
unawarded portion of the set-aside. The required supplies
and/or services for which no award was made may be
acquired by sealed bidding or negotiation, as 
appropriate.

(b) Before issuing a solicitation for the items called for
in a small business set-aside that was dissolved, the con-
tracting officer shall ensure that the delivery schedule is
realistic in the light of all relevant factors, including the
capabilities of small business concerns.

19.508 Solicitation provisions and contract clauses.
(a) [Reserved]
(b) [Reserved]
(c) The contracting officer shall insert the clause at

52.219-6, Notice of Total Small Business Set-Aside, in
solicitations and contracts involving total small business
set-asides (see 19.504(a)(2)). The clause at 52.219-6 with
its Alternate I will be used when the acquisition is for a
product in a class for which the Small Business
Administration has waived the nonmanufacturer rule (see
19.102(f)(4) and (5)).

(d) The contracting officer shall insert the clause at
52.219-7, Notice of Partial Small Business Set-Aside, in 
solicitations and contracts involving partial small business

set-asides (see 19.504(a)(4)). The clause at 52.219-7 with
its Alternate I will be used when the acquisition is for a
product in a class for which the Small Business
Administration has waived the nonmanufacturer rule (see
19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in solicitations
and contracts for supplies, services, and construction, if any
portion of the requirement is to be set aside for small busi-
ness, or if the contract is to be awarded under Subpart 19.8,
except those awarded using simplified acquisition proce-
dures in Part 13.

(f)  The contracting officer shall insert the clause at
52.219-15, Notice of Participation by Organizations for the
Handicapped, in solicitations and contracts issued through
September 30, 1993, involving total or partial small busi-
ness set-asides.

SUBPART 19.6—CERTIFICATES OF COMPETEN-
CY AND DETERMINATIONS OF ELIGIBILITY

19.601 General.
(a) A Certificate of Competency is the certificate issued

by the Small Business Administration (SBA) stating that
the holder is responsible (with respect to all elements of
responsibility, including but not limited to capability, com-
petency, capacity, credit, integrity, perseverance, and tenac-
ity) for the purpose of receiving and performing a specific
Government contract.

(b) The COC program empowers the Small Business
Administration (SBA) to certify to Government contracting
officers as to all elements of responsibility of any small
business concern to receive and perform a specific
Government contract. The COC program does not extend to
questions concerning regulatory requirements imposed and
enforced by other Federal agencies.

(c) Under this program, SBA may certify to Government
contracting officers that an otherwise qualified small busi-
ness concern is an eligible Government contractor under the
Walsh-Healey Public Contracts Act. Requirements of the
Walsh-Healey Public Contracts Act are covered in Subpart
22.6. For information regarding the contracting officer’s
responsibility to determine that a contractor is eligible or
ineligible, see 22.608-2(f)(3).

(d) Contracting officers, including those located over-
seas, are required to comply with this subpart for U.S. small
business concerns.

19.602 Procedures.

19.602-1 Referral.
(a) Upon determining and documenting that a responsive

small business lacks certain elements of responsibility
(including, but not limited to, competency, capability,
capacity, credit, integrity, perseverance, and tenacity), the
contracting officer shall—

(1) Withhold contract award (see 19.602-3); and
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(2) Refer the matter to the cognizant SBA Regional
Office in accordance with agency procedures, except that
referral is not necessary if the small business concern—

(i) Is determined to be unqualified and ineligible
because it does not meet the standard in 9.104-1(g);
provided, that the determination is approved by the
chief of the contracting office; or

(ii) Is suspended or debarred under Executive
Order 11246 or Subpart 9.4. (b) If a partial set-aside
is involved, the contracting officer shall refer to the
SBA the entire quantity to which the concern may be
entitled, if responsible.

(c) The referral shall consist of—
(1) A notice that a small business concern has been

determined to be nonresponsible, specifying the ele-
ments of responsibility the contracting officer found
lacking; and

(2) If applicable, a copy of the solicitation, drawings
and specifications, preaward survey findings, pertinent
technical and financial information, abstract of bids (if
available), and any other pertinent information that sup-
ports the contracting officer’s determination. 
(d) For any single acquisition, the contracting officer

shall make only one referral at a time regarding a determi-
nation of nonresponsibility. 

19.602-2 Issuing or denying a certificate of competency
(COC). 
Within 15 business days (or a longer period agreed to by

the SBA and the contracting agency) after receiving a
notice that a small business concern lacks certain elements
of responsibility, the SBA will take the following actions:

(a) Inform the small business concern of the contracting
officer’s determination and offer it an opportunity to apply
to the SBA for a certificate of competency (COC). (A con-
cern wishing to apply for a COC should notify the SBA
Regional Office for the geographical area where it is locat-
ed.)

(b) Upon timely receipt of the application and required
documentation, send an SBA team to visit the concern to
investigate it only for the specific elements of responsibili-
ty that the agency notice specified as lacking, and to make
recommendations to the SBA Regional Administrator.

(c) If the Regional Administrator plans to issue or rec-
ommend issuance of a COC, provide advance notice of the
proposed action to the contracting officer together with a
brief statement of the reasons for it. If the contracting offi-
cer disagrees with the proposal, resolve the disagreement
as provided in 19.602-3. 

(d) Notify the concern and the contracting officer that
the COC is denied or is being issued.

19.602-3 Resolving differences between the agency and
the Small Business Administration. 
(a) When disagreements arise about a concern’s ability

to perform, the contracting officer and the SBA shall make
every effort to reach a resolution before the SBA takes final

action on a COC. This shall be done through the complete
exchange of information and in accordance with
agency procedures. If agreement cannot be reached between
the contracting officer and the SBA Regional Office, the
contracting officer shall request that the Regional Office
suspend action and refer the matter to the SBA Central
Office for review. 

(b) The SBA Central Office, upon receiving a referral,
shall—

(1) Inform the contracting officer that it does not con-
cur with its Regional Office; or

(2) Inform the contracting officer that it concurs with
its Regional Office. 
In either case, the initial notification shall be by tele-

phone to the contracting officer, followed by written confir-
mation. 

(c) If the agency intends to file a formal appeal, it shall
notify the SBA Central Office within 10 business days (or a
period acceptable to both) after receiving the Central
Office’s written position on the matter. The agency shall file
any formal appeal within 10 business days after SBA is
informed that an appeal will be taken, or within a period
acceptable to both. 

(d) The SBA Central Office shall make the final determi-
nation. 

19.602-4 Awarding the contract. 
(a) If new information causes the contracting officer to

determine that the concern referred to the SBA is actually
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract. 

(b) The contracting officer shall award the contract to the
concern in question if the SBA issues a COC after receiving
the referral. An SBA-certified concern shall not be required
to meet any other requirements of responsibility.  SBA
COC’s are conclusive with respect to all elements of
responsibility of prospective small business contractors. 

(c) The contracting officer shall proceed with the acqui-
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral. 

SUBPART 19.7—SUBCONTRACTING WITH
SMALL BUSINESS, SMALL DISADVANTAGED

BUSINESS AND WOMEN-OWNED SMALL BUSI-
NESS CONCERNS

19.701 Definitions. 
“Failure to make a good faith effort to comply with the

subcontracting plan,” as used in this subpart, means willful
or intentional failure to perform in accordance with the
requirements of the subcontracting plan, or willful or inten-
tional action to frustrate the plan.
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“Small business subcontractor” means any concern
that—

(a) In connection with subcontracts of $10,000 or less if,
including its affiliates, its number of employees does not
exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000,
if its number of employees or average annual receipts,
including its affiliates, does not exceed the size standard
under section 19.102 for the product or service it is provid-
ing on the subcontract. 

“Subcontract,” as used in this subpart, means any agree-
ment (other than one involving an employer-employee rela-
tionship) entered into by a Government prime contractor or
subcontractor calling for supplies and/or services required
for contract performance, contract modification, or subcon-
tract. 

19.702 Statutory requirements. 
Any contractor receiving a contract for more than the

simplified acquisition threshold shall agree in the contract
that small business concerns, small disadvantaged business
concerns and women-owned small business concerns shall
have the maximum practicable opportunity to participate in
contract performance consistent with its efficient perfor-
mance.  It is further the policy of the United States that its
prime contractors establish procedures to ensure the timely
payment of amounts due pursuant to the terms of their sub-
contracts with small business concerns, small disadvantaged
business concerns and women-owned small business con-
cerns. 

(a) Except as stated in paragraph (b) of this section, the
Small Business Act imposes the following requirements
regarding subcontracting with small businesses and small
business subcontracting plans.

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification,
which individually is expected to exceed $500,000
($1,000,000 for construction) and that has subcontract-
ing possibilities shall require the apparently successful
offeror to submit an acceptable subcontracting plan. If
the apparently successful offeror fails to negotiate a sub-
contracting plan acceptable to the contracting officer
within the time limit prescribed by the contracting offi-
cer, the offeror will be ineligible for award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification,
which individually is expected to exceed $500,000
($1,000,000 for construction) and that has subcontract-
ing possibilities, shall require the bidder selected for
award to submit a subcontracting plan. If the selected
bidder fails to submit a plan within the time limit pre-
scribed by the contracting officer, the bidder will be inel-
igible for award. 
(b) Subcontracting plans (see subparagraphs (a)(1) and

(2) of this section) are not required—
(1) From small business concerns;
(2) For personal services contracts;

(3) For contracts or contract modifications that will
be performed entirely outside of any State, territory, or
possession of the United States, the District of
Columbia, and the Commonwealth of Puerto Rico; or

(4) For modifications to contracts that do not contain
the clause at 52.219-8, Utilization of Small, Small
Disadvantaged and Women-Owned Small Business
Concerns (or equivalent prior clauses).  
(c)  As stated in 15 U.S.C. 637(d)(8), any contractor or

subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract.  Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages. 

(d)  As authorized by 15 U.S.C. 637(d)(11), certain costs
incurred by a mentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense
Pilot Mentor-Protégé Program, may be credited as subcon-
tract awards to a small disadvantaged business for the pur-
pose of determining whether the mentor firm attains a small
disadvantaged business goal under any subcontracting plan
entered into with any executive agency.  However, the men-
tor firms must have been approved by the Office of Small
and Disadvantaged Business Utilization, Office of the
Under Secretary of Defense for Acquisition and
Technology, OUSD (A&T)SADBU, Room 2A340, The
Pentagon, Washington, DC  20301-3061, (703) 697-1688,
before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirements for participating in the
program. 
(a) To be eligible as a subcontractor under the program, a

concern must represent itself as a small business concern,
small disadvantaged business concern or a woman-owned
small business concern.

(1) To represent itself as a small business concern or a
women-owned small business concern, a concern must
meet the appropriate definition in 19.001.

(2)  To represent itself as a small disadvantaged
business concern, a concern must meet the definition in
19.001.  Individuals who certify that they are members
of named groups (Black Americans, Hispanic
Americans, Native Americans, Asian-Pacific
Americans, Subcontinent-Asian Americans) may repre-
sent themselves as socially and economically disadvan-
taged.  Individuals who are not members of named
groups may also represent themselves, and participate
in the program, as socially and economically disadvan-
taged if they are qualified by the SBA under the proce-
dures in 13 CFR 124.105(c)).  Concerns who certify
that they are tribally-owned entities or Native Hawaiian
Organizations may represent themselves as socially and
economically disadvantaged if they qualify under the
requirements of 13 CFR 124.112 or 13 CFR 124.113,
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respectively.  The Office of Minority Small Business and
Capital Ownership Development in the SBA has the
final authority to determine the eligibility of a concern to
be designated as a small disadvantaged business con-
cern, and will answer inquiries from contractors and oth-
ers regarding eligibility.  Formal protests of a subcon-
tractor's eligibility as a small disadvantaged business
may be initiated only by the contracting officer responsi-
ble for the prime contract or by the SBA.  Such protests
will be processed in accordance with 13 CFR 124.601-
124.610.  Other small business subcontractors and the
prime contractor may submit information to the contract-
ing officer in an effort to persuade the contracting officer
to initiate a protest.  Such protests, in order to be consid-
ered timely, must be received by the contracting officer
prior to completion of performance by the intended sub-
contractor.
(b) A contractor acting in good faith may rely on the

written representation of its subcontractor regarding the
subcontractor's status.  The contractor, the contracting offi-
cer, or any other interested party can challenge a subcon-
tractor's size status representation by filing a protest, in
accordance with 13 CFR 121.1601 through 121.1608.
Protests challenging a subcontractor's disadvantaged status
representation shall be filed in accordance with 13 CFR
124.601 through 124.610.  Protests challenging a subcon-
tractor's status as a women-owned small business concern
shall be filed in accordance with Small Business
Administration procedures.

19.704   Subcontracting plan requirements. 
(a) Each subcontracting plan required under 19.702(a)(1)

and (2) must include—
(1) Separate percentage goals for using small business

concerns, small disadvantaged business concerns and
women-owned small business concerns as subcontrac-
tors;

(2) The name of an individual employed by the offer-
or who will administer the offeror’s subcontracting pro-
gram, and a description of the duties of the individual;

(3) A description of the efforts the offeror will make
to ensure that small business concerns, small disadvan-
taged business concerns and women-owned small busi-
ness concerns will have an equitable opportunity to com-
pete for subcontracts;

(4) Assurances that the offeror will include the clause
at 52.219-8, Utilization of Small, Small Disadvantaged
and Women-Owned Small Business Concerns (see
19.708(b)), in all subcontracts that offer further subcon-
tracting opportunities, and that the offeror will require all
subcontractors (except small business concerns) that
receive subcontracts in excess of $500,000 ($1,000,000
for construction) to adopt a plan similar to the plan
required by the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan (see 19.708(c));

(5) Assurances that the offeror will (i) cooperate in

any studies or surveys as may be required, (ii) submit 
periodic reports in order to allow the Government to
determine the extent of compliance by the offeror with
the subcontracting plan, and (iii) submit Standard Form
(SF) 294, Subcontracting Report for Individual 
Contracts, and SF 295, Summary Subcontract Report, in
accordance with the instructions on the forms.

(6) A recitation of the types of records the offeror will
maintain to demonstrate procedures adopted to comply
with the requirements and goals in the plan, including
establishing source lists; and a description of the offer-
or’s efforts to locate small, small disadvantaged and
women-owned small business concerns and to award
subcontracts to them.
(b) Contractors may establish, on a plant or division-wide

basis, a master subcontracting plan which contains all the ele-
ments required by the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan, except goals.  Master plans shall be
effective for a 3-year period after approval by the contracting
officer; however, it is incumbent upon contractors to maintain
and update master plans.  Changes required to update master
plans are not effective until approved by the contracting offi-
cer.  A master plan, when incorporated in an individual plan,
shall apply to that contract throughout the life of the contract.

(c) For contracts containing options, the cumulative value
of the basic contract and all options is considered in determin-
ing whether a subcontracting plan is necessary (see 19.705-
2(a)).  If a plan is necessary and the offeror is submitting an
individual contract plan, the plan shall contain all the elements
required by 19.704(a) and shall contain separate parts, one for
the basic contract and one for each option.

19.705  Responsibilities of the contracting officer under
the subcontracting assistance program.

19.705-1  General support of the program.
The contracting officer may encourage the development

of increased subcontracting opportunities in negotiated
acquisition by providing monetary incentives such as pay-
ments based on actual subcontracting achievement or award
fee contracting (see the clause at 52.219-10, Incentive
Subcontracting Program, and 19.708(c)). When using any
contractual incentive provision based upon rewarding the
contractor monetarily for exceeding goals in the subcon-
tracting plan, the contracting officer must ensure that (a) the
goals are realistic and (b) any rewards for exceeding the
goals are commensurate with the efforts the contractor
would not have otherwise expended. Incentive provisions
should normally be negotiated after reaching final agree-
ment with the contractor on the subcontracting plan.

19.705-2  Determining the need for a subcontracting
plan.
The contracting officer shall take the following actions

to determine whether a proposed contractual action requires
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a subcontracting plan:
(a) Determine whether the proposed contractual action

will meet the dollar threshold in 19.702(a)(1) or (2). If the
action includes options or similar provisions, include their
value in determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnish-
ing the types of items to be acquired customarily con-
tract for performance of part of the work or maintain suf-
ficient in-house capability to perform the work; and

(2) Whether there are likely to be product prequalifi-
cation requirements.
(c) If it is determined that there are no subcontracting

possibilities, the determination must be approved at a level
above the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the con-
tracting officer may require the submission of subcontract-
ing plans with initial offers, or at any other time prior to
award.  In determining when subcontracting plans should be
required, as well as when and with whom plans should be
negotiated, the contracting officer shall consider the integri-
ty of the competitive process, the goal of affording maxi-
mum practicable opportunity for small, small disadvantaged
and women-owned small business concerns to participate,
and the burden placed on offerors.

19.705-3  Preparing the solicitation.
The contracting officer shall provide the Small Business

Administration’s (SBA’s) resident procurement center rep-
resentative, if any, a reasonable period of time to review
any solicitation requiring submission of a subcontracting
plan and to submit advisory findings before the solicitation
is issued.

19.705-4  Reviewing the subcontracting plan.
The contracting officer shall review the subcontracting

plan for adequacy, ensuring that the required information,
goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting
plan. Instead, the contracting officer must consider each
plan in terms of the circumstances of the particular acquisi-
tion, including—

(1) Previous involvement of small business concerns
as prime contractors or subcontractors in similar acquisi-
tions;

(2) Proven methods of involving small business con-
cerns as subcontractors in similar acquisitions; and

(3) The relative success of methods the contractor
intends to use to meet the goals and requirements of the
plan, as evidenced by records maintained by contractors.
(b) If, under a sealed bid solicitation, a bidder submits a

plan that does not cover each of the six required elements
(see 19.704), the contracting officer shall advise the bidder
of the deficiency and request submission of a revised plan
by a specific date. If the bidder does not submit a plan
which incorporates the six required elements within the

time allotted, the bidder shall be ineligible for award. If the
plan, although responsive, evidences the bidder’s intention
not to comply with its obligations under the clause at
52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns, the contracting
officer may find the bidder nonresponsible. 

(c)  In negotiated acquisitions, the contracting officer
shall determine whether the plan is acceptable based on the
negotiation of each of the six elements of the plan 
(see 19.704).  Subcontracting goals should be set at a level
that the parties reasonably expect can result from the offeror
expending good faith efforts to use small, small disadvan-
taged, and women-owned small business subcontractors to
the maximum practicable extent.  Particular attention
should be paid to the identification of steps that, if taken,
would be considered a good faith effort.  No goal should be
negotiated upward if it is apparent that a higher goal will
significantly increase the Government's cost or seriously
impede the attainment of acquisition objectives.  An incen-
tive subcontracting clause (see 52.219-10, Incentive
Subcontracting Program), may be used when additional and
unique contract effort, such as providing technical assis-
tance, could significantly increase subcontract awards to
small, small disadvantaged or women-owned small busi-
nesses.

(d) In determining the acceptability of a proposed sub-
contracting plan, the contracting officer should take the fol-
lowing actions:

(1) Evaluate the offeror’s past performance in award-
ing subcontracts for the same or similar products or ser-
vices to small, small disadvantaged and women-owned
small business concerns.  If information is not available
on a specific type of product or service, evaluate the
offeror’s overall past performance.

(2)  In accordance with 15 U.S.C. 637(d)(4)(F)(iii),
ensure that the goals offered are attainable in relation
to—

(i)  The subcontracting opportunities available to
the contractor, commensurate with the efficient and
economical performance of the contract;

(ii)  The pool of eligible subcontractors available
to fulfill the subcontracting opportunities; and

(iii) The actual performance of such contractor in
fulfilling the subcontracting goals specified in prior
plans.
(3) Evaluate the offeror’s make-or-buy policy or

program to ensure that it does not conflict with the
offeror’s proposed subcontracting plan and is in the
Government’s interest. If the contract involves products
or services that are particularly specialized or not gen-
erally available in the commercial market, consider the
offeror’s current capacity to perform the work and the
possibility of reduced subcontracting opportunities.

(4) Evaluate subcontracting potential, considering the
offeror’s make-or-buy policies or programs, the nature of
the products or services to be subcontracted, the known 
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availability of small, small disadvantaged and women-
owned small business concerns in the geographical area
where the work will be performed, and the potential con-
tractor’s long-standing contractual relationship with its
suppliers.

(5) Advise the offeror of available sources of infor-
mation on potential small, small disadvantaged and
women-owned small business subcontractors, as well as
any specific concerns known to be potential subcontrac-
tors.  If the offeror’s proposed goals are questionable, the
contracting officer shall emphasize that the information
should be used to develop realistic and acceptable goals.

(6) Obtain advice and recommendations from the
SBA procurement center representative (if any) and the
agency small business specialist.

19.705-5 Awards involving subcontracting plans.
(a) In making an award that requires a subcontracting

plan, the contracting officer shall be responsible for the fol-
lowing:

(1) Consider the contractor’s compliance with the
subcontracting plans submitted on previous contracts as
a factor in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted
when required.

(3) Notify the SBA resident procurement center rep-
resentative of the opportunity to review the proposed
contract (including the plan and supporting documenta-
tion). The notice shall be issued in sufficient time to pro-
vide the representative a reasonable time to review the
material and submit advisory recommendations to the
contracting officer. Failure of the representative to
respond in a reasonable period of time shall not delay
contract award.

(4) Determine any fee that may be payable if an
incentive is used in conjunction with the subcontracting
plan.

(5) Ensure that an acceptable plan is incorporated into
and made a material part of the contract.
(b) Letter contracts and similar undefinitized instru-

ments, which would otherwise meet the requirements of
19.702(a)(1) and (2), shall contain at least a preliminary
basic plan addressing the requirements of 19.704 and in
such cases require the negotiation of the final plan within
90 days after award or before definitization, whichever
occurs first.

19.705-6 Postaward responsibilities of the contracting
officer.
After a contract or contract modification containing a

subcontracting plan is awarded, the contracting officer is
responsible for the following:

(a) Notifying the SBA of the award by sending a copy of
the award document to the Assistant Regional
Administrator for Procurement Assistance in the SBA
region where the contract will be performed.

(b) Forwarding a copy of each plan and any associated
approvals to the Assistant Regional Administrator for
Procurement Assistance in the SBA region where the con-
tractor's headquarters is located, if any company-wide plans
were received from offerors of commercial products.

(c) Giving to the assigned SBA resident procurement
center representative (if any) a copy of—

(1) Any subcontracting plan submitted in response to
a sealed bid solicitation; and

(2) The final negotiated subcontracting plan that was
incorporated into a negotiated contract or contract modi-
fication.
(d) Notifying the SBA resident procurement center rep-

resentative of the opportunity to review subcontracting
plans in connection with contract modifications.

(e)  Forwarding a copy of each plan, or a determination
that there is no requirement for a subcontracting plan, to the
cognizant contract administration office.

(f)  Initiating action to assess liquidated damages in
accordance with 19.705-7 upon a recommendation by the
administrative contracting officer or receipt of other reliable
evidence to indicate that such action is warranted.

(g)  Taking action to enforce the terms of the contract
upon receipt of a notice under 19.706(a)(6).

19.705-7  Liquidated damages.
(a)  Maximum practicable utilization of small, small dis-

advantaged and women-owned small business concerns as
subcontractors in Government contracts is a matter of
national interest with both social and economic benefits.
When a contractor fails to make a good faith effort to com-
ply with a subcontracting plan, these objectives are not
achieved, and 15 U.S.C. 637(d)(4)(F) directs that liquidated
damages shall be paid by the contractor.

(b)  The amount of damages attributable to the contrac-
tor's failure to comply shall be equal to an amount equal the
actual dollar amount by which the contractor failed to
achieve each subcontract goal or, in the case of a commer-
cial products plan, shall be that portion of the dollar amount
allocable to Government contracts by which the contractor
failed to achieve each subcontract goal.

(c)  If, at contract completion, or in the case of a com-
mercial products plan, at the close of the fiscal year for
which the plan is applicable, a contractor has failed to meet
its subcontracting goals and the contracting officer decides
in accordance with paragraph (d) of this subsection that the
contractor failed to make a good faith effort to comply with
its subcontracting plan, the contracting officer shall give the
contractor written notice specifying the failure, advising the
contractor of the possibility that the contractor may have to
pay to the Government liquidated damages, and
providing a period of 10 days (or longer period as neces-
sary) within which to respond.  The notice shall give the
contractor an opportunity to demonstrate what good faith
efforts have been made before the contracting officer issues
the final decision, and shall further state that failure of the
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contractor to respond may be taken as an admission that no
valid explanation exists.  When appropriate, the notice may
invite the contractor to discuss the matter.

(d)  In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a
contracting officer must look to the totality of the contrac-
tor's actions, consistent with the information and assurances
provided in its plan.  The fact that the contractor failed to
meet its subcontracting goals does not, in and of itself, con-
stitute a failure to make a good faith effort.  For
example, notwithstanding a contractor's diligent effort to
identify and solicit offers from small, small disadvantaged
and women-owned small  business concerns, factors such as
unavailability of anticipated sources or unreasonable prices
may frustrate achievement of the contractor's goals.
However, when considered in the context of the contractor's
total effort in accordance with its plan, the following may
be considered as indicia of a failure to make a good faith
effort:  a failure to attempt to identify, contact, solicit, or
consider for contract award small, small disadvantaged or
woman-owned small  business concerns; a failure to desig-
nate a company official to administer the subcontracting
program; a failure to maintain records or otherwise demon-
strate procedures adopted to comply with the plan; the
adoption of company policies or procedures which have as
their objectives the frustration of the objectives of the plan.

(e)  If, after consideration of all the pertinent data, the
contracting officer finds that the contractor failed to make a
good faith effort to comply with its subcontracting plan, the
contracting officer shall issue a final decision to the con-
tractor to that effect and require the payment of liquidated
damages in an amount stated.  The contracting officer's
final decision shall state that the contractor has the right to
appeal under the clause in the contract entitled Disputes.

(f)  With respect to commercial products plans; i.e., com-
pany-wide or division-wide subcontracting plans approved
under paragraph (g) of the clause in the contract entitled
Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan, the contracting officer of the
agency that originally approved the plan will exercise the
functions of the contracting officer under this subsection on
behalf of all agencies that awarded contracts covered by
that commercial products plan.

(g)  Liquidated damages shall be in addition to any other
remedies that Government may have.

19.706  Responsibilities of the cognizant administrative
contracting officer.
(a) The administrative contracting officer is responsible

for assisting in evaluating subcontracting plans, and for
monitoring, evaluating, and documenting contractor perfor-
mance under the clause prescribed in 19.708(b) and any
subcontracting plan included in the contract. The contract
administration office shall provide the necessary informa-
tion and advice to support the contracting officer, as appro-
priate, by furnishing—

(1) Documentation on the contractor’s performance
and compliance with subcontracting plans under previ-
ous contracts;

(2) Information on the extent to which the contractor
is meeting the plan’s goals for subcontracting with eligi-
ble small, small disadvantaged and women-owned small
business concerns;

(3) Information on whether the contractor's efforts to
ensure the participation of small, small disadvantaged
and women-owned small business concerns are in accor-
dance with its subcontracting plan; 

(4) Information on whether the contractor is requiring
its subcontractors to adopt similar subcontracting plans;

(5) Immediate notice if, during performance, the con-
tractor is failing to meet its commitments under the
clause prescribed in 19.708(b) or the subcontracting
plan; and

(6)  Immediate notice and rationale if, during perfor-
mance, the contractor is failing to comply in good faith
with the subcontracting plan.
(b) If the contractor does not comply in good faith with

the subcontracting plan, the administrative contracting offi-
cer shall, upon contract completion, make appropriate rec-
ommendations that contracting officers may use for future
contracts. 

19.707 The Small Business Administration’s role in 
carrying out the program. 
(a) Under the program, the SBA may—

(1) Assist both Government agencies and contractors
in carrying out their responsibilities with regard to sub-
contracting plans;

(2) Review (within 5 working days) any solicitation
that meets the dollar threshold in 19.702(a)(1) or (2)
before the solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcon-
tracting plan, including the plan itself, and submit rec-
ommendations to the contracting officer, which shall be
advisory in nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of
contractors having multiple contracts, on an aggregate
basis. 
(b) The SBA is not authorized to (1) prescribe the extent

to which any contractor or subcontractor shall subcontract,
(2) specify concerns to which subcontracts will be 
awarded, or (3) exercise any authority regarding the admin-
istration of individual prime contracts or subcontracts. 

19.708 Solicitation provisions and contract clauses. 
(a) The contracting officer shall insert the clause at

52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns, in solicitations
and contracts when the contract amount is expected to be
over the simplified acquisition threshold unless—
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(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with all its subcontracts, is
to be performed entirely outside of any State, territory, or
possession of the United States, the District of
Columbia, and the Commonwealth of Puerto Rico. 
(b)(1) The contracting officer shall, when contracting by

negotiation, insert the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan, in solicitations and contracts that (i)
offer subcontracting possibilities, (ii) are expected to
exceed $500,000 ($1,000,000 for construction of any pub-
lic facility), and (iii) are required to include the clause at
52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns, unless the
acquisition is set aside or is to be accomplished under the
8(a) program. When contracting by sealed bidding rather
than by negotiation, the contracting officer shall use the
clause with its Alternate I.  When contracting by negotia-
tion, and subcontracting plans are required with initial pro-
posals as provided for in 19.705-2(d), the contracting offi-
cer shall use the clause with its Alternate II.

(2)  The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan,
in all solicitations and contracts containing the clause at
52.219-9, Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan, or its
Alternate I.
(c)(1) The contracting officer may, when contracting by

negotiation, insert in solicitations and contracts a clause
substantially the same as the clause at 52.219-10, Incentive
Subcontracting Program, when a subcontracting plan is
required (see 19.702(a)(1)), and inclusion of a monetary
incentive is, in the judgment of the contracting officer, nec-
essary to increase subcontracting opportunities for small,
small disadvantaged and women-owned small business con-
cerns, and is commensurate with the efficient and economi-
cal performance of the contract; unless the conditions in
paragraph (c)(3) of this section are applicable. The contract-
ing officer may vary the terms of the clause as specified in
paragraph (c)(2) of this section.

(2) Various approaches may be used in the develop-
ment of small, small disadvantaged and women-owned
small business concerns’ subcontracting incentives.  They
can take many forms, from a fully quantified schedule of
payments based on actual subcontract achievement to an
award fee approach employing subjective evaluation crite-
ria (see paragraph (c)(3) of this section).  The incentive
should not reward the contractor for results other than
those that are attributable to the contractor's efforts under
the incentive subcontracting program.

(3) As specified in paragraph (c)(2) of this section, the
contracting officer may include small, small disadvan-
taged and women-owned small business subcontracting
as one of the factors to be considered in determining the
award fee in a cost-plus-award-fee contract; in such

cases, however, the contracting officer shall not use the
clause at 52.219-10, Incentive Subcontracting Program.

SUBPART 19.8—CONTRACTING WITH THE
SMALL BUSINESS ADMINISTRATION (THE 8(a)

PROGRAM)

19.800  General.
(a)  Section 8(a) of the Small Business Act (15 U.S.C.

637(a)) established a program that authorizes the Small
Business Administration (SBA) to enter into all types of con-
tracts with other agencies and let subcontracts for performing
those contracts to firms eligible for program participation.  The
SBA's subcontractors are referred to as “8(a) contractors.”  

(b)  Contracts may be awarded to the SBA for perfor-
mance by eligible 8(a) firms on either a sole source or com-
petitive basis.

(c)  When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer's discretion,
to award the contract to the SBA based upon mutually
agreeable terms and conditions.

19.801  Definitions.
“Local buy requirement,” as used in this subpart, means

a supply or service purchased to meet the specific needs of
one user in one location.  

“National buy requirement,” as used in this subpart,
means a supply or service purchased to meet the needs of
one or more users in two or more locations where supply
control, inventory management, or acquisition responsibili-
ty have been assigned to a central contracting activity.

19.802  Selecting concerns for the 8(a) Program.
Selecting concerns for the 8(a) Program is the responsi-

bility of the SBA and is based on the criteria established in
13 CFR 124.101-113.

19.803  Selecting acquisitions for the 8(a) Program.
Through their cooperative efforts, the SBA and an agen-

cy match the agency's requirements with the capabilities of
8(a) concerns to establish a basis for the agency to contract
with the SBA under the program.  Selection is initiated in
one of three ways—

(a)  The SBA advises an agency contracting activity
through a search letter of an 8(a) firm's capabilities and asks
the agency to identify acquisitions to support the firm's
business plans.  In these instances, the SBA will provide at
least the following information in order to enable the agen-
cy to match an acquisition to the firm's capabilities.

(1)  Identification of the concern and its owners.
(2)  Background information on the concern, includ-

ing any and all information pertaining to the concern's
technical ability and capacity to perform.
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(3)  The firm's present production capacity and relat-
ed facilities.  From August 15, 1988, through October 1,
1992, the SBA is authorized to grant 8(a) firms exemp-
tions from the requirements of section 1(a) of the
Walsh-Healey Act in accordance with 13 CFR 124.304.

(4)  The extent to which contracting assistance is
needed in the present and the future, described in terms
that will enable the agency to relate the concern's plans
to present and future agency requirements.

(5)  If construction is involved, the request shall also
include the following:

(i)  The concern's capabilities in and qualifications
for accomplishing various categories of maintenance,
repair, alteration, and construction work in specific
categories such as mechanical, electrical, heating and
air conditioning, demolition, building, painting,
paving, earth work, waterfront work, and general
construction work.

(ii)  The concern's capacity in each construction
category in terms of estimated dollar value (e.g.,
electrical, up to $100,000).

(b)  The SBA identifies a specific requirement for a par-
ticular 8(a) firm or firms and asks the agency contracting
activity to offer the acquisition to the 8(a) Program for the
firm(s).  In these instances, in addition to the information in
paragraph (a) of this section, the SBA will provide—

(1)  A clear identification of the acquisition sought;
e.g., project name or number;

(2)  A statement as to how any additional needed
facilities will be provided in order to ensure that the
firm will be fully capable of satisfying the agency's
requirements; 

(3)  If construction, information as to the bonding
capability of the firm(s); and

(4)  Either—
(i)  If sole source request—(A) the reasons why

the firm is considered suitable for this particular
acquisition; e.g., previous contracts for the same or
similar supply or service; and (B) a statement that the
firm is eligible in terms of SIC code, business sup-
port levels, and business activity targets; or

(ii)  If competitive, a statement that at least two
8(a) firms are considered capable of satisfying the
agency's requirements and a statement that the firms
are also eligible in terms of the SIC code, business
support levels, and business activity targets.  If
requested by the contracting activity, SBA will iden-
tify at least two such firms and provide information
concerning the firms' capabilities.

(c)  Agencies may also review other proposed acquisi-
tions for the purpose of identifying requirements which
may be offered to the SBA.  Where agencies independent-
ly, or through the self marketing efforts of an 8(a) firm,
identify a requirement for the 8(a) Program, they may offer
on behalf of a specific 8(a) firm, for the 8(a) Program in
general, or for 8(a) competition.

19.804  Evaluation, offering, and acceptance.

19.804-1  Agency evaluation.
In determining the extent to which a requirement should

be offered in support of the 8(a) Program, the agency
should evaluate—

(a)  Its current and future plans to acquire the specific
items or work that 8(a) contractors are seeking to provide,
identified in terms of—

(1)  Quantities required or the number of construction
projects planned; and

(2)  Performance or delivery requirements, including
required monthly production rates, when applicable;
(b)  Its current and future plans to acquire items or work

similar in nature and complexity to that specified in the
business plan;

(c)  Problems encountered in previous acquisitions of
the items or work from the 8(a) contractors and/or other
contractors;

(d)  The impact of any delay in delivery;
(e)  Whether the items or work have previously been

acquired using small business set-asides; and
(f)  Any other pertinent information about known 8(a)

contractors, the items, or the work.  This includes any
information concerning the firms' capabilities.  When nec-
essary, the contracting agency shall make an independent
review of the factors in 19.803(a) and other aspects of the
firms' capabilities which would ensure the satisfactory per-
formance of the requirement being considered for commit-
ment to the 8(a) Program.

19.804-2  Agency offering.
(a)  After completing its evaluation, the agency shall

notify the SBA of the extent of its plans to place 8(a) con-
tracts with the SBA for specific quantities of items or
work.  The notification must identify the time frames with-
in which prime contract and subcontract actions must be
completed in order for the agency to meet its responsibili-
ties.  The notification must also contain the following
information applicable to each prospective contract:

(1)  A description of the work to be performed or
items to be delivered, and a copy of the statement of
work, if available.

(2)  The estimated period of performance.
(3)  The SIC code that applies to the principal nature

of the acquisition.
(4)  The anticipated dollar value of the requirement,

including options, if any.
(5)  Any special restrictions or geographical limita-

tions on the requirement (for construction and services
include the location of the work to be performed).

(6)  Any special capabilities or disciplines needed for
contract performance.

(7)  The type of contract anticipated.
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(8)  The acquisition history, if any, of the requirement
including the names and addresses of any small business
contractors which have performed this requirement dur-
ing the previous 24 months.

(9)  A statement that no solicitation for this specific
acquisition has been issued as a small business set-aside
or a small disadvantaged business set-aside, and that no
other public communication (such as a notice in the
Commerce Business Daily) has been made evidencing
the contracting agency's clear intention to set aside the
acquisition for small business or small disadvantaged
business.

(10)  Identification of any particular 8(a) concern
designated for consideration, including a brief justifica-
tion, such as—

(i)  The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for
the 8(a) Program; or 

(ii) The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.
(11)  Bonding requirements, if applicable.
(12)  Identification of all known 8(a) concerns which

have expressed an interest in this specific requirement
as a result of self-marketing, response to sources sought,
or publication of advanced acquisition requirements.

(13)  Identification of all SBA district or regional
offices which have asked for the acquisition for the 8(a)
Program.

(14)  A recommendation, if appropriate, as to
whether the acquisition should be competitive or sole
source.

(15)  Any other pertinent and reasonably available
data.
(b)  An agency offering a local buy requirement should

submit it to the SBA Regional Office for the geographical
area where the user is located.  An agency offering a
national buy requirement should submit it to the Office of
Program Development, Office of Minority Small Business
and Capital Ownership Development, Small Business
Administration, 1441 L Street, NW, Washington, DC
20416.

19.804-3  SBA acceptance.
(a)  Upon receipt of the contracting agency's offer, the

SBA will determine whether to accept the requirement for
the 8(a) Program.  The SBA's decision whether to accept
the requirement will be transmitted to the contracting agen-
cy in writing within 15 working days of receipt of the offer,
unless the SBA requests, and the contracting agency grants,
an extension.

(b)  If the acquisition is accepted as a sole source, the
SBA will advise the contracting activity of the 8(a) firm
selected for negotiation.  Generally, the SBA will accept a
contracting activity's recommended source.

(c)  If the acquisition is accepted for competition—(1)

as a local buy requirement, the SBA will advise as to which
of the SBA districts or regions the competition is restricted
and provide the list of the 8(a) firms in those districts or
regions which are eligible for the designated SIC code; or
(2) as a national buy requirement, the SBA, if requested by
the contracting activity, will identify at least two eligible
sources and the contracting officer, in coordination with the
small business specialist, will augment the source list based
on results of the synopsis (see 5.205(f)) and other available
information.  The SBA will advise of any program partici-
pation stage restrictions.  The SBA may limit competition
to 8(a) concerns in the developmental stage of program
participation; may limit competition to 8(a) concerns in the
transitional stage; or may permit competition among firms
in either stage.

19.804-4  Repetitive acquisitions.
In order for repetitive acquisitions to be awarded

through the 8(a) Program, there must be separate offers and
acceptances.  This allows the SBA to revalidate a firm's eli-
gibility, to evaluate the suitability of each acquisition as a
competitive 8(a), and to determine whether the requirement
should continue under the 8(a) Program.

19.805  Competitive 8(a).

19.805-1  General.
(a)  Except as provided in paragraph (b) of this subsec-

tion, an acquisition offered to the SBA under the 8(a)
Program shall be awarded on the basis of competition lim-
ited to eligible 8(a) firms if—

(1)  There is a reasonable expectation that at least
two eligible and responsible 8(a) firms will submit
offers and that award can be made at a fair market price;
and

(2)  The anticipated award price of the contract,
including options, will exceed $5,000,000 for acquisi-
tions assigned manufacturing standard industrial classi-
fication (SIC) codes and $3,000,000 for all other acqui-
sitions.
(b)  Where an acquisition exceeds the competitive

threshold, the SBA may accept the requirement for a sole
source 8(a) award if—

(1)  There is not a reasonable expectation that at least
two eligible and responsible 8(a) firms will submit
offers at a fair market price; or 

(2)  The SBA determines that an 8(a) concern owned
and controlled by an economically disadvantaged Indian
tribe is eligible and responsible and needs the acquisi-
tion for its business development.
(c)  The SBA Associate Administrator for Minority

Small Business and Capital Ownership Development
(AA/MSB&COD) may approve an agency recommenda-
tion for a competitive 8(a) award below the competitive
thresholds.  Such recommendations will be approved only
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on a limited basis and will be primarily granted where tech-
nical competitions are appropriate or where a large number
of responsible 8(a) firms are available for competition.  In
determining whether a recommendation to compete below
the threshold will be approved, AA/MSB&COD will, in
part, consider the extent to which the requesting agency is
supporting the 8(a) Program on a noncompetitive basis.
Agency recommendations for competition below the
threshold may be included in the offering letter or may be
submitted by separate correspondence through the SBA
region or headquarters, depending upon whether the acqui-
sition is a local or national buy requirement.

19.805-2  Procedures.
(a)  Competitive 8(a) acquisitions shall be conducted by

contracting agencies by using sealed bids (see Part 14) or
competitive proposals (see Part 15).

(b)  Offers shall be solicited from those sources identi-
fied in accordance with the SBA instructions provided
under 19.804-3.

(c)  The SBA will determine the eligibility of the firms
for award of the contract.  Eligibility will be determined by
the SBA as of the time of submission of initial offers which
include price.  Eligibility is based on Section 8(a) Program
criteria; e.g., whether the firm has the SIC code for the
acquisition in its approved business plan, whether the firm
is currently a small business under the SIC code, whether
the firm is in the developmental or transitional stage (if the
acquisition is restricted by stage), whether the firm is in
conformance with the 8(a) support limitation set forth in its
business plan, and whether the firm is in conformance with
its 8(a) business activity targets.

(1)  In sealed bid acquisitions, upon receipt of offers,
the contracting officer will provide the SBA a copy of
the solicitation, the estimated fair market price, and a
list of offerors ranked in the order of their standing for
award (i.e., first low, second low, etc.) with the total
evaluated price for each offer, differentiating between
basic requirements and any options.  The SBA will con-
sider the eligibility of the first low offeror.  If the first
low offeror is not determined to be eligible, the SBA
will consider the eligibility of the next low offeror until
an eligible offeror is identified.  The SBA will deter-
mine the eligibility of the firms and advise the contract-
ing officer within 5 working days after its receipt of the
list of bidders.  Once eligibility has been established by
the SBA, the successful offeror will be determined by
the contracting activity in accordance with normal con-
tracting procedures.

(2)  In negotiated acquisition, the SBA will deter-
mine eligibility when the successful offeror has been
established by the agency and the contract transmitted
for signature unless a referral has been made under
19.809, in which case the SBA will determine eligibility
at that point.

(d)  In any case in which a firm is determined to be inel-
igible, the SBA will notify the firm of that determination.

(e)  The eligibility of an 8(a) firm for a competitive 8(a)
award may not be challenged or protested by another 8(a)
firm or any other party as part of a solicitation or proposed
contract award.  Any party with information concerning the
eligibility of an 8(a) firm to continue participation in the
8(a) Program may submit such information to the SBA in
accordance with 13 CFR 124.111(c).

19.806  Pricing the 8(a) contract.
(a)  The contracting officer shall price the 8(a) contract

in accordance with Subpart 15.8.  If required by Subpart
15.8, the SBA shall obtain certified cost or pricing data
from the 8(a) contractor.  If the SBA requests audit assis-
tance to determine the reasonableness of the proposed price
in a sole source acquisition, the contracting activity shall
furnish it to the extent it is available.

(b)  An 8(a) contract, sole source or competitive, may
not be awarded if the price of the contract results in a cost
to the contracting agency which exceeds a fair market
price.

(c)  If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market price.

(d)  The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA.  In
the event of a disagreement between the contracting officer
and the SBA, the SBA may appeal in accordance with
19.810.

19.807  Estimating fair market price.
(a)  The contracting officer shall estimate the fair market

price of the work to be performed by the 8(a) contractor.
(b)  In estimating the fair market price for an acquisition

other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercial prices for similar products and services,
available in-house cost estimates, data (including cost or
pricing data) submitted by the SBA or the 8(a) contractor,
and data obtained from any other Government agency.

(c)  In estimating a fair market price for a repeat pur-
chase, the contracting officer shall consider recent award
prices for the same items or work if there is comparability
in quantities, conditions, terms, and performance times.
The estimated price should be adjusted to reflect differ-
ences in specifications, plans, transportation costs, packag-
ing and packing costs, and other circumstances.  Price
indices may be used as guides to determine the changes in
labor and material costs.  Comparison of commercial prices
for similar items may also be used.

19.808  Contract negotiation.

19.808-1  Sole source.
(a)  The SBA is responsible for initiating negotiations
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with the agency within the time established by the agency.
If the SBA does not initiate negotiations within the agreed
time and the agency cannot allow additional time, the agen
cy may, after notifying the SBA, proceed with the acquisi-
tion from other sources.

(b)  The SBA's contractor should participate, whenever
practicable, in negotiating the contracting terms.  When
mutually agreeable, the SBA may authorize the contracting
activity to negotiate directly with the 8(a) contractor.
Whether or not direct negotiations take place, the SBA is
responsible for approving the resulting contract before
award and determining whether the 8(a) contractor shall be
required to provide bonds.  For construction contracts not
exceeding $3 million (including options), from August 15,
1988, through October 1, 1994, the SBA is authorized to
exempt its contractor from Miller Act requirements for per-
formance and payment bonds in accordance with 13 CFR
124.305.  When an exemption is being favorably consid-
ered, the SBA will request and heavily weigh the written
views of the contracting activity in determining whether to
grant a bond exemption.

19.808-2  Competitive.
In competitive 8(a) acquisitions subject to Part 15, the

contracting officer conducts negotiations directly with the
competing 8(a) firms.

19.809  Preaward considerations.
The contracting officer should request a preaward sur-

vey of the 8(a) contractor whenever considered useful.  If
the results of the preaward survey or other information
available to the contracting officer raise substantial doubt
as to the firm's ability to perform, the contracting officer
should refer the matter to the SBA for its consideration in
deciding whether SBA should certify that it is competent
and responsible to perform.  This is not a referral for
Certificate of Competency consideration under Subpart
19.6.  Within 15 working days of the receipt of the referral
or a longer period agreed to by the SBA and the contract-
ing activity, the SBA Assistant Regional Administrator for
Minority Small Business and Capital Ownership
Development in the regional office which services the 8(a)
firm will advise the contracting officer as to the SBA's
willingness to certify its competency to perform the con-
tract using the 8(a) concern in question as its subcontractor.
The contracting officer shall proceed with the acquisition
and award the contract to another appropriately selected
8(a) offeror if the SBA has not certified its competency
within 15 working days (or a longer mutually agreeable
period).

19.810  SBA appeals.
(a)  The following matters may be submitted by the

SBA Administrator for determination to the agency head if
the SBA and the contracting officer fail to agree on them:

(1)  The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2)  The terms and conditions of a particular sole
source acquisition to be awarded under the 8(a)
Program.

(3)  The estimated fair market price.
(b)  Notification of a proposed referral to the agency

head by the SBA must be received by the contracting offi-
cer within 5 working days after the SBA is formally noti-
fied of the contracting officer's decision.  The SBA shall
provide the agency Director for Small and Disadvantaged
Business Utilization a copy of this notification.  The SBA
must provide the request for determination to the agency
head within 20 working days of the SBA's receipt of the
adverse decision.  Pending issuance of a decision by the
agency head, the contracting officer shall suspend action on
the acquisition.  Action on the acquisition need not be sus-
pended if the contracting officer makes a written determi-
nation that urgent and compelling circumstances which sig-
nificantly affect the interests of the United States will not
permit waiting for a decision.

(c)  If the SBA appeal is denied, the decision of the
agency head shall specify the reasons for the denial, includ-
ing the reasons why the selected firm was determined inca-
pable of performance, if appropriate.  The decision shall be
made a part of the contract file.

19.811  Preparing the contracts.

19.811-1  Sole source.
(a)  The contract to be awarded by the agency to the

SBA shall be prepared in accordance with agency proce-
dures and in the same detail as would be required in a con-
tract with a business concern.  The contracting officer shall
use the Standard Form 26 as the award form, except for
construction contracts, in which case the Standard Form
1442 shall be used as required in 36.701(b).

(b)  The agency shall prepare the contract that the SBA
will award to the 8(a) contractor in accordance with agency
procedures, as if the agency were awarding the contract
directly to the 8(a) contractor, except for the following:

(1)  The award form shall cite 41 U.S.C. 253(c)(5) or
10 U.S.C. 2304(c)(5) (as appropriate) as the authority
for use of other than full and open competition.

(2)  Appropriate clauses shall be included, as neces-
sary, to reflect that the contract is between the SBA and
the 8(a) contractor.

(3)  The following items shall be inserted by the
SBA:

(i)  The SBA contract number.
(ii)  The effective date.
(iii)  The typed name of the SBA's contracting

officer.
(iv)  The signature of the SBA's contracting officer.
(v)  The date signed.
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(4)  The SBA will obtain the signature of the 8(a)
contractor prior to signing and returning the prime con-
tract to the contracting officer for signature.  The SBA
will make every effort to obtain signatures and return
the contract, and any subsequent bilateral modification,
to the contracting officer within a maximum of 10 work-
ing days.

(5)  If the contract is for construction work, it shall
include requirements of the Miller Act with respect to per-
formance and payment bonds (see Part 28), unless SBA
has granted an exemption from the bonding requirement.
(c)  Except in procurements where the SBA will make

advance payments to its 8(a) contractor, the agency con-
tracting officer may, as an alternative to the procedures in
19.811-1(a) and (b), use a single contract document for
both the prime contract between the agency and the SBA
and its 8(a) contractor.  The single contract document shall
contain the information in 19.811-1(b)(1), (2), (3), and (5).
Appropriate blocks on the Standard Form (SF) 26 or 1442
will be asterisked and a continuation sheet appended which
includes the following:

(1)  Agency acquisition office, prime contract num-
ber, name of agency contracting officer and lines for
signature, date signed, and effective date.

(2)  The SBA office, the SBA contract number, name
of the SBA contracting officer, and lines for signature
and date signed.

(3)  Name and lines for the 8(a) subcontractor's sig-
nature and date signed.
(d)  Prior to award of contract actions in excess of

$100,000, the SBA shall provide the contracting activity
with the competing contractor certifications required by
3.104-9 from its 8(a) contractor.  The contracting activity's
contracting officer shall maintain the list required by 3.104-
9 and complete the contracting officer certification.

19.811-2  Competitive.
(a)  The contract will be prepared in accordance with

14.408-1(d), except that appropriate blocks on the Standard
Form 26 or 1442 will be asterisked and a continuation
sheet appended which includes the following:

(1)  The agency contracting activity, prime contract
number, name of agency contracting officer, and lines
for signature, date signed, and effective date.

(2)  The SBA office, the SBA subcontract number,
name of the SBA contracting officer and lines for signa-
ture and date signed.
(b)  For contract actions in excess of $100,000, the con-

tracting activity's contracting officer shall obtain the com-
peting contractor certifications as required by 3.104-9
directly from the 8(a) firm(s).  The contracting activity's
contracting officer shall maintain the list required by 3.104-
9 and complete the contracting officer certification.

(c)  The process for obtaining signatures shall be as
specified in 19.811-1(b)(4).

19.811-3  Contract clauses.
(a)  The contracting officer shall insert the clause at

52.219-11, Special 8(a) Contract Conditions, in contracts
between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).
Use the clause with its Alternate I if the contract is for con-
struction and SBA has exempted it from the performance
and payment bond requirements of the Miller Act.

(b)  The contracting officer shall insert the clause at
52.219-12, Special 8(a) Subcontract Conditions, in con-
tracts between the SBA and its 8(a) contractor when the
acquisition is accomplished using the procedures of
19.811-1(a) and (b).  Use the clause with its Alternate I if
the contract is for construction and SBA has exempted it
from the performance and payment bond requirements of
the Miller Act.

(c)  The contracting officer shall insert the clause at
52.219-17, Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using
the procedures of 19.805 and in sole source awards which
utilize the alternative procedure in 19.811-1(c).

(d)  The contracting officer shall insert the clause at
52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures
of 19.805.  

(1)  The clause at 52.219-18 with its Alternate I will
be used when competition is to be limited to 8(a) con-
cerns within one or more specific SBA districts/regions
pursuant to 19.804-3.  

(2)  The clause at 52.219-18 with its Alternate II will
be used when competition is to be limited to 8(a) con-
cerns within a specific stage of 8(a) Program participa-
tion (i.e., developmental or transitional) pursuant to
19.804-3.

(3)  The clause at 52.219-18 with its Alternate III
will be used when the acquisition is for a product in a
class for which the Small Business Administration has
waived the nonmanufacturer rule (see 19.102(f)(4) and
(5)).
(e)  The contracting officer shall insert the clause at

52.219-14, Limitations on Subcontracting, in any solicita-
tion and contract resulting from this subpart.

19.812  Contract administration.
(a)  The contracting officer shall assign contract admin-

istration functions, as required, based on the location of the
8(a) contractor (see DoD Directory of Contract
Administration Services Components (DoD 4105.59-H)).

(b)  The agency shall distribute copies of the contract(s)
in accordance with Part 4.  All contracts and modifications,
if any, shall be distributed to both the SBA and the firm in
accordance with the timeframes set forth in 4.201.

(c)  To the extent consistent with the contracting activi-
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ty's capability and resources, 8(a) contractors furnishing
requirements shall be afforded production and technical
assistance, including, when appropriate, identification of
causes of deficiencies in their products and suggested cor-
rective action to make such products acceptable.

(d) Section 407 of Public Law 100-656 requires that an
8(a) contract be terminated for convenience if the 8(a) con-
cern to which it was awarded transfers ownership or con-
trol of the firm, unless the Administrator of the SBA, on a
nondelegable basis, waives the requirement for contract
termination.  The Administrator may waive the termination
requirement only if certain conditions exist.  Moreover, a
waiver of the statutory requirement for termination is per-
mitted only if the 8(a) firm's request for waiver is made to
the SBA prior to the actual relinquishment of ownership or
control.  The clauses in the contract entitled "Special 8(a)
Contract Conditions” and “Special 8(a) Subcontract
Conditions” require the SBA and the 8(a) subcontractor to
notify the contracting officer when ownership of the firm is
being transferred.  When the contracting officer receives
information that an 8(a) contractor is planning to transfer
ownership or control to another firm, action must be taken
immediately to preserve the option of waiving the termina-
tion requirement.  The contracting officer should determine
the timing of the proposed transfer and its effect on con-
tract performance and mission support.  If the contracting
officer determines that the SBA does not intend to waive
the termination requirement, and termination of the con-
tract would severely impair attainment of the agency's pro-
gram objectives or mission, the contracting officer should
immediately notify the SBA in writing that the agency is
requesting a waiver.  Within 15 business days thereafter, or
such longer period as agreed to by the agency and the SBA,
the agency head shall either confirm or withdraw the
request for waiver.  Unless a waiver is approved by the
SBA, the contracting officer shall terminate the contract for
convenience upon receipt of a written request by the SBA.
This statutory requirement for a convenience termination
does not affect the Government's right to terminate for
default if the cause for termination of an 8(a) contract is
other than the transfer of ownership or control.  

SUBPART 19.9  [RESERVED]

SUBPART 19.10—SMALL BUSINESS COMPETI-
TIVENESS DEMONSTRATION PROGRAM

19.1001 General.
The Small Business Competitiveness Demonstration

Program was established by Title VII of the “Business
Opportunity Development Reform Act of 1988,” Pub. L.
100-656, as amended by Title II of Pub. L. 102-366 and
implemented by an OFPP Policy Directive and Test Plan,
dated August 31, 1989, as amended on April 16, 1993.
The program will be conducted over the period from
January 1, 1989, through September 30, 1996.  Pursuant to
Section 713(a) of Pub. L. 100-656, the requirements of the
FAR that are inconsistent with the program procedures are
waived.  The program consists of two major components—

(a) A test of unrestricted competition in four designated
industry groups; and 

(b)  A test of enhanced small business participation in
10 agency targeted industry categories.

19.1002 Definition.
“Emerging small business,” as used in this subpart,

means a small business concern whose size is no greater
than 50 percent of the numerical size standard applicable to
the standard industrial classification code assigned to a
contracting opportunity.

19.1003 Purpose.
The purpose of the demonstration program is to—
(a)  Test the ability of small businesses to compete suc-

cessfully in certain industry categories without competition
being restricted by the use of small business set-asides.
This portion of the program is limited to the four designat-
ed industry groups listed in section 19.1005.

(b)  Measure the extent to which awards are made to a
new category of small businesses known as emerging small
businesses (ESB's), and to provide for certain acquisitions
to be reserved for ESB participation only.  This portion of
the program is also limited to the four designated industry
groups listed in section 19.1005.

(c)  Expand small business participation in 10 targeted
industry categories through continued use of set-aside pro-
cedures, increased management attention, and specifically
tailored acquisition procedures, as implemented through
agency procedures.

19.1004 Participating agencies.
The following agencies have been identified as partici-

pants in the demonstration program:
The Department of Agriculture.
The Department of Defense, except the Defense

Mapping Agency.
The Department of Energy.
The Department of Health and Human Services.
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