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Previous Acquittals, ResJudicata, 
and Other Crimes Evidence Under 
Military Ruleof Evidence 404(b) 

Major Alan K.Hahn 

Instructor, Criminul Law Division, TJAGSA 


Introduction 


One of the most provocative Military Rules of 
Evidence is 404(b). It provides that evidence of 
other crimes, wrongs,and acts may not be used 
against an individual to show that the individual 
acted in conformity with those acts, but may be re
ceived to show motive, plan, opportunity, or for 
other relevant purposes. Extrinsic offense evi
dence is controversialbecause of the great danger 
of prejudice-that the finders of fact wil l  convict 
because they think the accused is a bad person.' 

The application of the rule has raised many in
teresting questions. The question this article will 
address is whether Rule 404(b) evidence i s  admis
sible against an accused if it was previously the 
subject of an acquittal.' Federal practice in this 

'Because of the danger of prejudice,it hadbeen required prior 
to the adoption of the Military Rules of Evidence that, for 
extrinsiccrimes evidence to be admissible on the merits, it have 
~ubstantialprobative value. Manual for Courts-Martial, United 
States, 1969 (Rev. ed.),para. 138g. [hereinafter cited as MCM. 
19691; United Statea v. Jania, 1M.J. 395 (C.M.A.1976);United 
Statea v. Gambini, 13 M.J.423 (C.M.A. 1982).Under the Mili
tary Rules of Evidence, however, the balancing test is stat$ 
differently. Under MRE 403 relevant evidenceisadmissible un
lesssubstantially outweighed by the danger of uufair prejudice. 

"he term "previous acquittals" or "prior acquittals" as used 
hereinafter refers not to the record of acquittal but to the evi
dence fromthose prior crimes of which the accusedhasbeen ac
quitted. 
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area will be examined and compared with military 
rules,' particularly the Manual for Courts-Martial 
rule of res judicata.' 

How does this problem arise? Here i s  an ex
ample: 

You are prosecuting Private Jackson who is 
charged with possession of hashish with intent to 
distribute. In a situation analogous to a gate 
search, Jackson was the driver of a car carrying 
concealed hashish which was stopped at an inter
national border, Based on Jackson's statement giv
en to customs MP's you anticipate his defense will 
be that he was paid fifty deutsche marks by a Ger
man named Johann to drive Johann's auto from 
Amsterdam to Frankfurt. Jackson had no idea the 
auto was rented or that there were ten kilograms 
of hashish hidden in the car doors. Jackson was 
shocked and felt betrayed when the drug detection 
dog alerted at the Dutch.German border crossing 
point. 

You have the summarized record and allied pa
pers of an eight month old general court-martial in 

The rules of evidence generdly recognized in the Unlted 
&ate6 diaMct courta rhaU be applied IO far IS practicable to 
wourte-msrtial,Uatform Qde of  Military Justice, Art. 8 6 1 0  
U.6,C, 1 836 (Supp, III 1879) [hereinalter dted 14 UCMJ];
MRE lOl(bX1), 
'MOM, 1969,para, 71b, Unllke the related doctrine of former 

jeopardy, UCMJ,art,44, MBjudicata Is a reeul t  of txecutive or
der and not rtatute, 

2 

which Jackson was acquitted at Fort Bliss, Texas 
of smuggling marijuana from Mexico into Texas. 
The charge was possession with intent 6 dis
tribute. He testified at that trial that a Mexican 
named Juan paid him $26 to drive Juan's van 
from Juarez to El Paso. Jackson claimed he had no 
idea there was twenty-five pounds of marijuana 
concealed under the van's panels. 

WillMilitary Rule of Evidence (MRE) 40401)al
low you to me the facts from Jackson's Fort Bliss 
acquittal in the coming trial? 

Federal Practice 
To approach this subject more effectively, mme 

historical background i s  helpful. Prior to the 
1970s' the weight of civil authority was that the 
acquittal of an accused of an offense did not ren
der proof of the facts of the offense inadmissible 
at a later trial for the purposes now enumerated in 
MRE 404(b).' 

For some federal circuits, the applecart was up
set by the United Statas Supreme Court in 1970,
In Ashe u, Swenson,' the Court created a rule of 
constitutional collateral estoppel which it found 

'see denemlly Annot,, 86 A,L,R. 2d 1182, 1180 (1982);
Wbnrton'r Criminal Evidence 0 262 (C, brc ia  18thrd81972), 

'897 US,488 (1970), 1 

f-

P. 
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embodied in the Fifth Amendment' guarantee 
a-t double jeopardy. Collateral estoppel was 
defined by the Court as "when an issue of ultimate 
fact has oncebeen determined by a valid and final 
judgment that issue cannot again be litigated be
tween the same parties in any future lawsuit."a 

The facts in Ashe were egregious. Six men en
gaged in a card game were robbed by three or four 
men. Ashe was tried and acquitted of robbing one 
of the six card players. The prosecution then re
fmed its case and tried Ashe six  weeks later for the 
robbery of a different card player. Thistime Ashe 
was convicted. In reversing the conviction, the 
Court found that the sole issue and an ultimate 
fact in the first trial was the identity of Ashe as 
one of the r0bbers.O That issue and ultimate fact 
having been decided in Ashe's favor by the acquit
tal, the Court held that constitutional collateral es
toppel thereafter barred Ashe's trial for robbery of 
the remaining five card players, where his identity 
as a robber of the card players would again be an 
ultimate fact. 

In a much quoted passage, the Court described 
how the doctrine of collateral estoppel should be 
aplied: 

prple rule of collateral estoppel in criminal 
cases is not to be applied with the hypertech
nical and archaic approach of a 19th century 
pleading book, but with realism and rational
ity. Where a previous judgment of acquittal 

'U.S. Conat. amend. V. The double jeopardy clause is enforce
able against the states through the Fourteenth Amendment. 
Benton v. Maryland, 395 U.S. 784 (1968). Constitutional Col
lateral EBtoppel ha^ been applied in military courts. United 
Stateav.Hairston,-M.J.-(A.C.M.R.30Uar. 1983). 

9 9 7  U.S. at 443. (emphasis added). Collateral estoppel only 
applies to issuesof fact or law necessary to a court's judgment. 
Allen v. McCurry, 449 U.S. 90,94 (1980);Montana v. United 
States,440 U.S. 147, 163 (1979). See g e n e d y  ktatement  
(Second) of Judgmenta 50 27, comment b, 2&4) (1982). 
Although f k t  developed in civil litigation, collateral estoppel
haa been an established rule of federal criminal law since 
United States v. Oppenheimer, 242 U.S. 85(1916). Ultimate 
facts have been defmed as those facts essentialto the right of 
action or the defense. Black's Law Dictionary 1365 (5th ed. 
1979).Evidentiary facta can be defmed as those facta necessary 
for determination of ultimate facta. They are the premieea upon 
which the ultimate facta arebaaed.I d .  at 500. 

8 9 7  US. at 445. 

waa based upon a general verdict, as is 
usually the case, this approach requires a 
court to examine the record of a prior pro
ceeding, taking into account the pleadings, 
evidence, charge, and other relevant matter, 
and conclude whether a rational jury could 
have grounded its verdict upon an issue 
other than that which the defendant seeks to 
foreclose from consideration. The inquiry 
must be set in a practical frame and viewed 
with an eye to all the circumstances of the 
proceedings. Any test more technically re
strictive would, of course, simply amount to 
a rejection of the rule of collateral estoppel in 
criminal proceedings, at least in every case 
where the fmt judgment as based upon a 
general verdict of acquittal.1o 

Ashe's importance lay in its extension of double 
jeopardy beyond a technical application of the 
"same offense" language of the Fifth Amend
ment'l and beyond the "same evidence" test then 
prevailing." Double jeopardy now barsretrial if an 
essential element (ultimate fact)in the second trial 
was an essential element (ultimate fact)in the f i t  
trial which was necessarily decided in the ac
cused's favor by an acquittal. 

The extension of Ashe's collateral estoppel of 
ultimate facts to include mere evidentiary use of 
other crimes-evidence which is not an ultimate 
fact in a subsequent trial has split the circuits. The 
Second Circuit in United States v. Mesporclade" 
used Ashe's constitutional collateral estoppel and 
general notions of equity to prevent introduction 
of other crimes evidence of which the accused was 
acquitted in a retrial of a multicount indictment. 
In the first trial, Mespoulade was charged with 

'Old. at 443,444 (citations and footnotes omitted). 

"The double jeopardy clause providea that "nor &tall any per
8on be subject for the Bame offence to be twice put in jeopardy 
of life or limb."US. Conat. amend. V. See genemUy Tigar,The 
Supreme Court, 1969 Term, 84 h r v .  L. Rev. 1, 140-148 
(1970). 

"Ashe could have been reprosecutedunder the "eameevidence" 
test aa there waa some difference in the evidence necessary for 
conviction as to the two ~eparatevictims. See genemlly Note, 
Aehe v. Swenson: CoUateml Estoppel, Double Jeopamly, and 
Inconsistent Venficte,71 Colum. L. Rev. 321.324 (1971). 

'%97 F.2d 329 (2d Cir.1979). 
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conspiracy to distribute and possession of the 
same cocaine. Mespoulade's defense was that he 
was at  most a knowing bystander." A jury 
acquitted him of possession and a .mistrialwas de
clared as to the conspiracy charge. After retrial 
and conviction on the conspiracy charge, the 
Second Circuit on appeal held that the particular 
possession transaction that was the subject of the 
acquittal could not be used as evidence in the con
spiracycharge in the retrial. 

The Second Circuit decision clearly went beyond 
Ashe. In Ashe, the fact to be relitigated at the sec
ond trial was essential to the conviction at the f i t  
trial, i.e. the identity of Ashe as a robber. Ashe 
limited itself to ultimate facts." Identity was the 
ultimate fact in both trials as proof of the identity 
of Ashe as a robber was essential to both convic
tions. In Mespouhde, the possession of cocaine 
was an ultimate fact in the possession charge at 
the first trial but only an evidentiary fact in the 
second conspiracy trial; possession in the second 
trial was merely evidence of the conspiracy. Thus, 
the Second Circuit has gone beyond Ashe in bar
ring the evidentiary use of crimes for which the ac
cused was previously acquitted. Indeed, the 
Second Circuit has ruled that collateral estoppel 
applies even if the issue decided in the first trial 
was not essential for conviction, i.e. is not an ulti
mate fact.la 

The issues are better highlighted in cases where 
the offenses at the first trial are distinct from the 
second. In Wingate u. Wainright," another rob 
bery trial, the prosecution introduced evidence of 
four prior robberies, for two of which the accused 
had been previously acquitted. Without discussing 
the relevance of the facts of the prior acquittals, 
the Fifth Circuit read Ashe's constitutional collat
eral estoppel as barring subsequent mere eviden
tiary use of the facts. 

"Id. at 332. 

'See note 8 & accompanying text supm . 
%97 F.2d at 334; United States v. Kramer,289 F.2d 909,916, 
916 (2d Ck. 1961).For further discussionof collateralestoppel 
when successive prosecutions arise from the same facts, see 
generally Note,The Double Jeopardy Clauae as a Bar to Rein
troducingEvidence, 89 Yale L.J. 962,970-74 (1980). 

"464 F.2d 209 (6th Cir. 1972). 

4 

The Court stated: 
We do not perceive any meaningful differ

ence in the quality of "jeopardy" to which a 
defendant is again subjected when the state 
attempts to prove his guilt by relitigating a 
settled fact issue which depends upon 
whether the relitigated issue is one of "ulti
mate" fact or merely an "evidentiary" fact in 
the second prosecution. In both instances the 
state is attempting to prove the defendant 
guilty of an offense other than the one of 
which he was acquitted. In both instances 

' 
the relitigated proof is offered to prove some 
element of the second offense. In both in
stances the defendant is forced to defend 
again against charges or factual allegations 
which he ove+ime in the earlier trial." 

The contrary view is illustrated in United States 
u.-Castrolgand United States u. ROC^.^ In each 
case on drug smuggling facts similar to the hypo
thetical United States u. Jackson described above, 
the Ninth Circuit found the evidence of prior 
smuggling of which the accused had been pre
viously acquitted admissible under a Federal Rule 
of Evidence 404(b) rationale to show knowledge 
and intent. The Tenth Circuithas similarlyheld." 

"Id. at 213, 214. For an extended discussion of Wingate, see 
Note,ExpandingDouble Jeopardy: CollateralEetoppelund the 
Evidentbry Use of Prior Crimes of Which the Lkfendunt Has 
Been Acquitted, 2 Fla.St. U.L. Rev 511 (1974). In addition to 
the Second and Fifth Circuits, the Third, Sixth, and District of 
Columbia Circuits have similarly extendedA h .  United States 
v. Johnson. 697 F.2d 736 (6th Cir. 1983) (collateralestoppel 
bare intent evidence under Fed, R. Evid. 404(bl where accused 
was previously acquitted); United States v. Keller, 624 F.2d 
1164 (3d Cir. 1980) (collateralestoppelbars evidentiary me of 
a drug offense of which accused was acquitted to rebut entrap 
rnent); United States v. Day, 591 F.2d 861 (D.C. Cir. 1978)(ac
quittal of charges in first trial barred evidentiary we in second 
trialon different charges). 

'*464 F.2d 336 (9th Cir. 1970) cert. denied, 410 U.S. 916 
(1972). 

w663F.2d 615 (9th Cir. 1977). 

'See, e.g.,United Statesv. Van Cleane. 699 F.2d 954 (10th Cir. 
1979) (acquittal on charge of concealment of a stolen vehicle 
and interstate transportation of a trador truckin March and 
April 1976 did not preclude introduction of evidence of these 
offenses at a subsequent trialfor interstatetransportationof a 
different vehicle in April 1976);Holt v. United States,404 F.2d 
914 (10th Cir. 1968),cert. denied, 393 U.S.1086, reh'g denied, 

I 
1 

r'. 

I 

-

-. 


I 
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In summary,the circuits are split over whether 
collateral estoppel extends to having an acquittal
bar the prosecution's use of that offense as other 
crimes evidence in a subsequent trial. The exten
tion of A s h  to mere evidentiary w e  has been criti
cized as illogical because acquittals arguably estab 
lish "only that either the jury i s  not convinced be
yond a reasonabledoubt that the material proposi
tions of fact have been established or that the jury 
is  exercising its inherent mercy dispensing 
power.= Commentators and the Ninth and Tenth 
Circuits would limit Ask to ita holding and only 
allow ultimate facts decided in the accused's favor 
in the first trial to bar retrial on the same ultimate 
facts.m 
, 

ResJudicataand the Evidentiary
Useof Prior Acquittala 

in Military Practice 

The evidentiary use of prior acquittals under 
MRE 404(b) or ita predece~sor~~has not been 
directly addressed in reported Court of Military 
Appeals or Court of Military Review decisionsVM 
Similarly,the question of whether the Manualrule 

I of res judicata applies to MRE 404(b) L not ad
dressed by the Drafter'e Analysis, the Manual, or 
by commentators. 

894 U.B, 867 (1069)(can we tvidena on which a directed v e r a  
&ut of not guilty previowly granted to rhow the rccwed had 
praviounlyp m e d  rlrnllmcounbrfaltnotes), 
"J, Wdnrtslln C M,Burga, Wifrutdn'r Evidence ¶!404[101,
601@2)[01](1878), See lonsrrplly btrtement econd)  of  
Judmenb 4 Pe(4)(1982) &sue preclwion, Imw tam for 001
hkd wtoppel, rheuld net Ippb when bhe party r g o h t  w h 
the pmluuian b rought had I rlgnwoantly header burden of 
penuuln in tho laifialretisn), 

W,&e gensrnll,~B, @lalteburgl& It,Redden, Fdd R u l a  of 
D d a e  MmudIPD (saO B ,  leas), 
''M�Ml 1068, pma, iSdgl &e note 1 ~4m3.Thc drafbrizi of 
MRE 404fi) Q ~ I U ~ Q ~ ~ Mthe Rub3 "~ubstenfhdyrlmllat" te 
pm,IaEIg, MOM,ieee, Ape, 18 (Andy& of 1080Amend. 
E I ~ R ~  for OurbMdd),Q the M W U ~  

%v, OJ,, Udtad 8 t h ~v, Rubnstdn, 18 B,M,R, 700 (A,B.R,
1081)( d e a o e  rddW on ohnrga for whl& the acewed WM 
raqulttd or of w b h  hdiam of gull@ w m  Later dhpproved

7 by tho convtalag ruthorityeould be eonsidered by the,bard of 
d a w  in meuuring the ruffhienayof tvldence II] ta remalntng 

I Qbdl 

Res judicata was f i t  recognized in military 
lawLBin the World War IT case of United States u. 
L ~ w t o n . ~ ~In a fact eituation h i l a r  t o h h e ,  Law
tonwas initially charged with murder perpetrated 
during a riot in England. He defended on 
alibi-that he was not present at the riot at all-and 
was acquitted. He was later convicted for felonious 
assault allegedly committed during the same riot. 
Although he pled former jeopardy at trial, the 
board of review recharacterizedhis defense as res 
judicata" and reversed his conviction. The board 
reasoned that the issue of Lawton'spresence at the 
not had been litigated and decided in his favor and 
relitigation of it was barred. 

So it was as a defense complementary to former 
jeopardy" that re8 judicata entered military law. 
Res judicata was characterized as a defense in the 
1949a0and 1951 Manuals." In these two early ver
mons, the doctrine was broadly defined: T h e  de
fense of =E judicata ie based on the rule that any 
issue of law or fact put in issue and finally deter- . 
mined by a court of competent jurisdiction cannot 
be disputed by the eame parties in a subsequent 



I 
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trial even if the second trial is for another of
fense.’’az 

Even though expressly a defense, the Court of 
Military Appeals in United Stutes v. Smith” ex

, panded res judicata from a mere defense to a rule 
of evidence. The facts in Smith are informative. 
Private Smith confessed to stealing two letters 
and one package from the mail. The thefts of the 
letters and the package were at separate times. He 
was initially tried for larceny of the letters. At 
trial, his confession was excluded for improper 
rights warnings and Smith was acquitted upon a 
motion for a finding of not guilty based on insuffi
cient evidence.” At a second trial for larceny of 
the package, the previously excluded confession 
was admitted and Smith was convicted. 

In reversing the conviction for admitting the 
previously excluded confession, the court in 
sweeping language extended res judicata far be
yond the ultimate fact analysis the Supreme Court 
was later to enunciate inAshe v. Swenson.a8The 
court first defined res judicata broadly as includ
ing the concepts of former jeopardy, bar, merger, 
direct estoppel and collateral estoppel.8BThe court 
further interpreted res judicata as embracing “any 
issue of fact or law in issue and finally determined; 
[it] makes no distinction as to issues directly in-

I 

I 

W e e  notes 30 & 31 eupm. The defense was to be raised as a mo
tion, normally after the prosecutionrested ita case. 

“16C.M.R.369(C.M.A.1954). 

“Id. at 371. 

aY3ee note 8 & accompanying text eupm. See abo text accom
panying note 12 infm. 

C.M.R. at 371. The court overlooked the distinctions be
tween res judicata and collateral estoppel.See genemlly 1B J. 
Moore,Moore’s Federal Practice j 0.441[1](2d ed. 1980).Gen
erally, under civil law, res judicata means a final judgment on 
the merits of an actjon which precludes the parties from reliti
gating issues that were or could have been raiaed in that c a m  
of action. Collateral eatoppel meana that once a court ha8 de
cided an issue of law or fact necessary to its judgment, that 
decision will preclude relitigation in a different cauw of action. 
Allen v. McCuny, 449 US.90, 94-95 (1980); Montana v. 
United States, 4-40 U.S. 147, 153 (1979).See genemUy 1B J. 
Moore, Moore’s Federal Practice 19 .405[1],[SI, .441[11(2ded. 
1980); 46 Am. Jur. 2d, Judgments 0s 394, 397 (1969); Re
statement (Second)of Judgmenta § 27, commentb (1982). 

volved or collaterally involved; [and] it does not 
limit its application to issues arising out of one 
tran~action.””Finally, the court stated that in ap
plying res judicata it is immaterial whether the 
issue was rightly or wrongly decided in the f i t  
trial.= 

Smith became the basis for the drastic revision 
of res judicata in the 1969 Manual. Relying ex
pressly on Smith, the drafters revised res judicata 
to be both a defenseand u rule of evidence applica
ble even when it does not amount to a complete de
fense in bar of trialmRes judicata now applies, as 
inSmith, whether the issue was rightly or wrongly 
decided, and to “any mutter” not amounting to an 
abstract principle of law.‘O Relitigation of the mat
ter is precluded if there has been a previous judg
ment or ruling whether or not the previous pro
ceeding culminated in an acquittal, conviction, or 
otherwise.“ Lastly, res judicata may now be as
sertedby motion or by objectionto evidence.42 

The Effect of Res Judicataon MRE 404(b) 
The net effect of res judicata under the current 

manual on the evidentiary use of extrinsic offense 
evidence under MRE 404(b) of which the accused 
has been previously acquitted would be to exclude 
the evidence if the previous adjudication was be
tween the same parties, if the matter was pre

“15 C.M.R.at 374 (emphasisadded). 

-Indeed, the court concluded that the codeasion had been im
properly excluded in the first trial.Id. at 376. 

‘W.6. Dep’t. of Army, Pamphlet No. 27-2, Analysie of Con
tents, Manual for Courts-Martial,UnitedStates, 1969,Revbed 
Edition, at 12-5, 12-6 (Jul. 1970) [hereinafter cited M 
Analysis,MCM, 19691. 

‘OMCM, 1969,para. 71b. 

4 ~ d .  

“Id. Generally,res judicata may not be asserted by the govern
ment. United States v. Cazatt, 11 C.M.A. 705,29 C.M.R.621 
(1960); United States v. Vasquez, 9 M.J. 617 (A.F.C.M.R. 
1980); United States v. Condon, 1 M.J.984 (N.C.M.R.1976); 
United States v. Tobias,46 C.M.R. 690 (A.C.M.R.1972).But 
see MCM, 1969,para. 68b(2). 

/h 

‘p 
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viously put in issue and finally decided,'a and if 
the court had jurisdi~tion.~~ 

Whether or not the same party is involved on 
the government side has presented few issues in 
military case law." The Manual rule is that res ju
dicata applies if the United States or any govern
mental unit deriving ita authority from the United 
States was a party. Thus, acquittals by state courts 
do not invoke res judicata at a If 
the United States is a party, the previous trial 
need not be a criminal proceeding." 

Whether the same party is involved on the 
accused's Bide is more troublesome." The general 
rule is that "same parties" is not limited to the 
same accused, but also to other co-actors ina crime 
requiring concurrence of intent or action between 
two persons even if only one essential party was 
previously tried. Thus,res judicata bars trial of 

"Rea Judicata only applies to f d  judgments. United States v. 
Saul&, 6 M.J. 281'(C.M.A.1978) (rea judicata not applicable 
to U S .  District Court decision not yet final).See UCMJ, Art. 
76. Post-trial determinetione by the convening authority are 
also covered by rea judicata. United Statesv. Gu~nan,3 M.J. 
740 (N.C.M.R.),petitiondenied, 3 M.J.479 (C.M.A.),reu'dper 
curiam, 4 M.J. 116 (C.M.A 1977). See &o United States v. 
Washingbn, 6 M.J. 736 (N.C.M.R.1976), reu'dper curiam, 7 
M.J. 76 (C.M.A. 1979) (court of review bound by final judg
ment of military judge on jurisdiction issue even though that 
court-martialwas initiated subsequently to court-martialpend
ing before it). See genemlly Restatement (Second) of Judg
menta 5 13 (1982). 

uUnited Statesv. Culver, 46 C.M.R.141 (C.M.A.1973)(retrial 
prohibited after an acquittal even where the fuet court.lacked 
jurisdiction). See genemUy Schlueter, Court-Martial JuFdic
tion: An &pamion of the Least Possible Power, 73 J.Crim. L. 
& Criminology 74 (1982);U.S. Dep't. of Army, Pamphlet No. 
27-174, Military Justice: Jurisdiction of Courts-Martial 
(1980). 

"See United Statesv. Chavez, 6 M.J.616 (A.C.M.R.1978)(res 
judicata applies to U.S. Magistrates' Court). 

Wnited States v. Borys, 39 C.M.R.608 (A.C.M.R.1968),rev'd 
onothergrounde,40 C.M.R.269(C.M.A.1969). 

"See United States v. Swanson, 26 C.M.R. 491 (C.M.A.1966) 
(bankruptcyProceeding). 

'The "same parties" rule in criminal cases has been criticized 
because it allows incombtent verdicta and can give the appear
ance of substantial injustice. See genemlly United States v. 
Guerra, 13 C.M.A.463,32 C.M.R.463 (1963);United States v. 
Chavez, 6 M.J. 616 (A.C.M.R.1978);Note, Colhteml Estoppel 
in Criminal Cbes: Time to Abandon the Identity of Parties 
Rule, 46 5.Cal. L. Rev.922 (1973). 

7 * 

one for subornation of perjury where the actual al
leged perjurer was a~qu i t t ed .~~Similarly,acquittal 
of a co-conspirator precludes prosecution of the 
other co-conspirator,w though acquittal of the 
actual perpetrator does not bar prosecution of an 
aider and abetter because the concurrence of two 
people is not required �or one to aid and abet.e1 

In analyzing whether the matter was previously 
put in issue and finally determined:' the Court of 
Military Appeals has generally adopted the rule of 
Asheusto examine the pleadings, evidence, and 
other relevant inf~rmation'~to see if a rational 
judge or jury could have grounded ita ruling or ver
dict on an issue other than that which the accused 
seeks to exclude.66 

An additional problem is whether res judicata 
ought to apply to summary courts-martial. After 

"United States v. Doughty, 14 C.M.A. 640, 34 C.M.R. 320 
(1964). Although Doughty predates the 1969 Manual revision, 
the drafters thought Doughty's impact was too unsettled to 
draft into the new paragraph 71(b). Analysis, 1969, MCM at 
12-6,12-7. 

"'United Statesv. Kidd, 13 C.M.A. 184.32 C.M.R.184 (1962); 
see United States v. Doughty, 14 C.M.A. 640, 34 C.M.R. 320 
(1964). 

"United States v. Schwan, 46 C.M.R. 852 (N.C.M.R.1971) 
(government must show only that mmmne committed the of
fense).See aLro Standeferv. United States, 446 US.  10 (1980). 

** Note that ' T d y  determined"may mean acquittal or merely 
a ruling on a motion. MCM, 1969,para. 71b. See United States 
v. Smith, h C.M.A.369,15 C.M.R.369 (1964) (admissibility of  
confession cannot be relitigated)."Put in issue and f d y  de
cided" would not include, for example,acquittab baaed on the 
statute of limitations. 

"See note 10 accompanying text supm. The Court of Military 
Appeals had previously adopted a similar rule in United States 
v.Hooten, 12 C.M.A.339,30CM.R. 339(1961).SeegenemUy 
United States v. Warble, 30 C.M.R.839 (A.F.B.R.1960). 

6'"he search for relevant evidence does not extend to the de
liberations of the court-membem.United States v. Underwood, 
16 C.M.R.487 (A.B.R.1964).SeegenenrllyDean,The Delibem
tiue Privilege under M.R.E.509,The A m y  Lawyer,Nov. 1981, 
at 1. 

Wnited Statesv. Marks, 21 C.M.A.281,46 C.M.R. 66 (1972). 
While the we of special findingswould assist in determiningon 
which facta a military judge grounded his verdict, the Manual 
makes special fidjnga optional if there is an acquittal or con
viction of a lesser included offense. MCM, 1969. para. 74i. See 
genemlly Schinssi, Special Findings: Their Use ut W a n d on 
Appeal, 87 Mil. L. Rev. 73 (1980). For problem with the "ra-
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Middendorf u. Henry," the summary court-mar
tied appears to be a court in name only. InMidden
dorf, the Supreme Court characterized summary 
courts as informal disciplinary hearings rather 
than adversary criminal proceedings for which the 
right to counsel attached under the Sixth or Fifth 
Akendments." Even though MFtE 6OQ(a)express
ly authorizes the use of summary courbmartial 
convictions to impeach, the Court of Military A p
peala has in a pre=Rulescase prohibited the use of 
an uncounselsd summary court-martial conviction 
to impeach an accused because of its inaccuracy as 
a fact-finding process,MIn addition to problems as 
to the rtatus of the rummary court-martial aa a 
court and ita reliability in finding facts, varying 
rervice practices exist as to whether a rurnmarized 
record will be produced," Without even a summar. 
ized record, the problem of determining what mat. 
ter was put in issue and finally determined will be 
exacerbated, It is apparent that the application of 
rea judicata to mummy cowts-mmtial is imprac. 
tical. These practical difficulges of d e b d n i n g  
what issues were put in issue and finally deter. 

tlonal Jury"and the general verdict, ree gsnemlly k h e  v, 
Rwemn, 897 U.S.486,466-468 (1870)(Burger,C,J,,dierent
ing); Note, Ex k r t r  Green-New Llmibon collat8rdEntoppel
in crkninal Mals,8 Natl .  J, crkn,Dei.808 (1977).Ifthe mill
tary judge h rultngon oertah constitutionaliseuee, the requfre
menta kr the klilItary Rulee of Evidence for eeeential Andinge
of fact will dd rubeequsnt judicata determination^, See 
MREa 304(dX4) (confessions); Bll(dX4) @arch and reizure); 
82lm (eyewitneee identification), 

"421 U.S.26 (1976). c 

W ,at 40-48. U.S.Const.amends. VI, V. 

"United Statee v, afield, 11 M.J. 422, 432 (C.M.A. 1981). 
Summary court-martial convictions may, if the accused WBB 
aware of or afforded hie right to consult with comael, be used 
to determine an appropriate rentence.United States v. Kuehl, 
11 M.J. 126 (C.M.A. 1981); United States v. Taylor, 12 M.J. 
661 (A.C.M.R.1981). 

T h e  Manual rtates that evidence at a summary court-martial 
will be summarized only if directed by the convening or higher 
authority. MCM, 1969, para. 79e. Service implementation is 
varied. The Army and Air Force do not requireeummarizedrec
ords by regulation,EO recordsare done, if at all, at the conven. 
ing authorityk direction. See Army Reg, No. 27-10, Legal 
GenriCe~-Militnry Justice, para. 6-29 (1 Sept. 1982); U.S. 
Dep't of Ak Force, Manual No. 111-1, Militnry Justice Guide, 
paras. 6-4,6-19 (C6 24 Nov. 1980).The Navy requhs a rum. 
marized record of the evidence on the merita in a rummary 
court.marblal if a not guilty plea is entered and a fininding of 
&ty results.JAOMAN 012Od, 

mined, particularly in a recordless and uncoun
eeled summary court-martial, will prevent wide 
application of res judicata to summary court-mar
tialacquittals. 

Conclwlon 
In ~~mmary, , ' theattempt to we evidence of 

other crimes under MRE 404(b) of which an ac
cused has previously been acquitted haa produced 
the eame result in the Second, Third, Fifth, Sixth, 
and District of Columbia Circuitsmand in the mili= 
tary but for different reaaons. Those circuit8 

, which disavow we do ro through an extention of 
constitutional collateral estoppel and by notion8 of 
equity, The military result is grounded in the 
broad Manual nrle of res judicata, 

Careful analysis is required, however, to resolve 
res judicata issues, The hypothetical drug #mug
gling case posed at the beginning of the article il= 
lustrates the difficulties, Assuming the first court= 
martial had jurisdiction, there io no issue but that 
the mame parties-Jackson and the United 
States-were involved, The problem of what waa 
put in issue and finally debermined is  more prob 
l e n t i c  and requires an examination of the plead
ings and record," The charge was possesdon with 
intent to distribute, k o m  the summarized testb 
mony of the accused and the remainder of the rep 
ord, it ie apparent that the only issue w a ~knowing 
possession," i.e. whether Jackson knew the mari
juana was hidden in the van's panels. The fact that 
marijuana was concealed in the van and that Jack
son was this driver were not contested. The ac
quittal has finally determined the issue of guilty 
knowledge at the first court-martial in Jackson's 
favor and res judicata bars relitigation of that 
issue. But does it bar relitigation of the other, un
controverted facta? Certainly, the government 
would want to prove the uncontroverted facta of 
the first trial even without attempting to prove 
guilty knowledge to show the unlikelihood that 

%e notee 11-18 and accompanying text suprn. 

"See notes 10,13,14 and accompanying text 8uprn. See e&, 
UdtedStatesv.Haireton-M.J.-(A.C.M.R.30Mar.1983). 

9 e e  MCM, 1969,paras. 21Sg(2), (3).See also United State v. r 

Qriffm,8 M.J. 66 (C.M.A'. 1979); United States v. Wiluon, 7 

M.J. 290 (C.M.A. 1979).Cf. United state^ v. Newman, 14 M.J. 

474 (C.M.A.1983). . 
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Jackson would be an innocent dupe the second 
time. Res judicata is not a bar to these facts be
cause, being uncontroverted, they were not "put in 
issue" as required by the manual and were never 
"fiially determined."ea 

Now that the res judicata hurdle is past, analysis 
under MREs 404(b) and 403 can begin." 

As the hypothetical case illustrates, such evi
dence can be devastating. Militarycounselmust be 
aware of the relationship between MRE 404(b) and 
res judicata to protect the client and to avoid 
erroreezIf the facts were previously litigated in 
another court, their admissibility must be scruti
nized under the Manual even before the MRE 
404(b) issues are considered. 

MSeegenemfly United States v. Marks, 21 C.M.A. 281, 45 
C.M.R.55 (1972);46 Am. Jur. 2dJlrdgments Q 418 (1969). 

"See note 1eupm. It is preferable to analyze the res judicata is
sues f i i t  to know exactly what evidence can be offered before 
testing that evidence under MRE 404(b). See genemffy United 
Staka v. Janis, 1 M.J.395 (CM.A. 1976) (extrinisic offense 
evidence must be clear, plain, and conclusive and connected 
with the charged offenae in point in time, place, and circum
stances); United States Y. Dicupe, 14 M.J.916 (A.F.C.M.R. 
1982). 

-Because of the danger of prejudice,a failure toobject may not 
always result in waiver.See UCMJ, Art69(a);W E  103(d). 

For those dissatisfied with the effect of res judi
cata on MRE 404(b), is there a way out? As noted 
above, the law has been silent on the relationship 
between the two rules. Neither the Manual nor 
case law provides an exception or any authority 
for MRE 404(b) to override resjudicata. Only limi
tations on the generous scope of the Manual ver
sion of res judicata can change the result.w 

, 

MRoposedRule for Qurta-Martial905(g) (9 Dec. 1981 draft) 
would modify the present res judicata rule by excepting from 
its coverage previously adjudicated determinations of law and 
the application of law to the facts that did not ariee from the 
aame transaction. The draft analysis to the proposed rule indi
cates that this provision was intended to overturn United 
States v. Smith, 15 C.M.R. 369 (C.M.A.1954). Thus,the ad
missibility of one confession to separatecrimes,i.e. larcenies on 
different days,could be litigated at each court-martialif the of
fenses were tried eeparately.The provision apparently aimsat 
allowing relitigationof questions of law. See genemlly Restate 
ment (Second) of Judgments 55 28(2), 28(2) comment (1982) 
(discmion of problems of distinguishing questions of law and 
fact). By precluding relitigation of facts that meet the test of 
the rule, the proposed rule provides no direct authority to ad
mit, under Mil. R. Evid. 404(b), evidence of other crimes of 
which the accused had been acquitted. But even if the Manual 
re8 judicata was modified to change the result, military courts 
would then have to resolve the issue that has split the cir
cuits: whether the constitutional collateral estoppel of Ashe v. 
Swenaon,397 U.S. 436 (1970),requiresthe exclusionof the evi
dence.See generally United States v. Hairston. -M.J.
(A.C.M.R.30 Mar. 1983) (applies constitutional collatwal es
toppel). 

Russo Revitalized 
Major Joseph E.Ross 


Instructor,CriminalLaw Division, TJAGSA 

N o  military member who voluntarily 

enters the service and serves routinely for a 
time should be allowed to raise for the first 
time after committing an offense defects in 
his or her enlistment, totally escaping 
punishment as a result. That policy makes a 

of the justice system in the 
eyes of those who serve in the military serv
ices. 
In United States McfiWgh,'the of 

Military Appeals stated that an examination of 
'Department of Defense Authorization Act (1980), P.L. 

96-107, 96th Cong., 1st &s, reprinted in 1979 U.S. Code 
Cong.& Ad. News 1827. 

'14 M.J.415 (C.M.A.1983). 

congressional intent was required to determine 
the effect of 1979amendments to Article 2 of the 
Uniform Code of Military Justice (UCMJ).' The 

#Id.at 417. The amendments to Article 10 of the Uniform 
Code of Military Justice, 10 U.S.C.802 (1976) [hereinafter
cited a8 VCMJI,added the following subsections: 

2(b) The voluntary enlistment of any personwho has 
the capacity to understand the significance of enlisting 
in the armed forces shall be valid for purposes of jurie
diction under subsection(a)of this section,and a change 
of status from civilian to member of the -4 forces 
SMI be effective upon the taking of the oath of d t 
ment. 

2(c) Notwithstanding any other provision of law,a 
person serving with an armed force who

(1) Submitted voluntarily to military authority; 
(2) Met the mental competence and minimum age 



DAPam 27-60-128 
10 


abovequoted language expresses that intent. Con
gress was trying to overrule a judicial holding
from the case of United States u. RWSO'which be
came known as the "Rwso defense." Remarks 
made during congressional hearings on the pro
posed amendments made it clear that Congress 
was trying to end a situation that had severely 
undermineddisciplineand command authority.e 

In spite of clear signals from Congress, however, 
the Court of Military Appeals has breathed new 
life into this condemned "defense." The process of 
rebirth has been so subtle that it has gone un
noticed by the judge on the court who has been the 
most vocal critic of  theRIlsso defense.eThis article 
wil l  examine the Russo defense, the rebirth of the 
defense,and the practical effects of this rebirth. 

TheRusso Defense 
United States u. Russo' was the third case in a 

series of public policy pronouncements by the 
Court of Military Appeals.O These policy state
ments evidenced the court's battle against 
fraudulent recruiting practices? When Russo was 

qualifications of section 604 and 606 of this title at the 
time of voluntary submission to military authority; 

(3) Received military pay or allowances;and 
(4) Performedmilitaryduties; 

is eubject to this chapter until such person'e active serv
ice has been terminated in accordance with law or 
regulations promulgated by the Secretary concerned. 

'1 M.J. 134 (C.M.A.1976). 

See k t  accompanying note 1 supm. 

'Judge Cook,concurrhg in part inMcD0nagh. stated: "Rwso 
has been rejected by Congress and discredited by the Lead 
opinion here."14 M.J.at 424 (Cook,J.,concurringin part). 

'1 M.J. 134 (C.M.A.1976). 

The  other two we8 are United Statesv. Catlow, 23 C.M.A. 
142, 48 C.M.R. 768 (1974) (the court declared enlistments of 
forced volunteenr void where r d t a  are faced with the choice 
betweenjail or the armed forces);and United S t a b  v. Brown, 
23 C.M.A. 162,48 C.M.R. 778 (1974)(the court prevented the 
government from establishing jurisdiction based on construc
tive enlistment when government agents know about defects in 
qualificationsfor enlistment). 

T h e  result we reach will have the salutary effect of en
couraging recruiters to observe applicable recruiting regula
tions while also assisting the armed forces in their drive to 
eliminate frauddent recruiting practices." United States v. 
Ruseo,lM.J.134,136(C.M.A.l976). 

, 
decided in 1975,recruiters were under pressure to 
fill the ranks of the volunteer armed forces. Re
cruiting abuses took place. Potential service mem
bers who suffered from dyslexia,10were illiterate," 
or were otherwise disqualified were aided by re
cruiters in concealing their disqualifications. In 
Russo, the Court of Military Appeals condemned 
such recruiting abuses. 

After Rmso, the issue of fraudulent enlistment 
often came to light at  a service member's couTt
martialfor violations of the UCMJ. Testimony by 
the accused or by family members present during 
the enlistment process raised the issue, causing 
the government to produce the recruiter to rebut 
the defense version of the enlistment." In some 
cases, th is  was impossible; other cases involved re
cruiters who were unable to respond to the ac
cused's allegations.1aIf the accused was proven to 
have had a disqualification a t  the time of enlist
ment, no military status was thereupon created. 
Because of unclean hands on the part of the re
cruiter, the governmentcould not base jurisdiction 
upon the equitable doctrine of constructive enlist
ment." Trial judges frequently ruled in favor of 
the accused and courtmartial charges were dis

'ORuseo suffered from dyslexia,a mentaldisordc- that impaired 
his ability to read. His recruiter supplies him with numbers and 
letters to put on the Armed Forces QuaMiation Test to assure 
his eligibility for enlistment. 

Wnited Statesv. Little, 1 M.J. 476 (C.M.A.1976).After find
ing out that Little waa illiterate, his recruiter explained the 
questions on the Armed Forced BualificationTest to him. 

IWnited States v. Barrett, 1 M.J. 74 (C.M.A. 1976).Once the 
enlistment issue is raised. the government had an a f f i i t i v e  
obligationto establish jurisdictionover the accused. 

'The f m t  hurdle for the government was to locate the re
cruiter. Depending on the time lapse, some recruiters had left 
the eeMce or were otherwise unavailable. If located, some re
cruiters had difficulty recallingevents from one of the many re
cruita they brought into the service.Recruiter misconductis ar
guably effecting an unlawful enlistment in violation of Article 
64, UCMJ. See United States v. Hightower, 6 M.J. 717 
(A.C.M.R.1978). 

I4Aconstructive enlistment may exist when an accused receives 
pay and performs duties. When an agent of the govemment is 
involved in a fraudulent enlistment, "fairness prevents the 
government from resting on a constructive enlistment as a 
jurisdictional base." United States v. Brown, 23 C.M.A. 162, 
166,48 C.M.R.778,781 (1974);See oleo Stemtt,In Personurn 
Jurisdiction: Recruiter Misconduct Sufficient to Preclde a 
ConutructiueEnlistrnent,30 Jag J. loS(1978). 

-
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missed, Accused service members returned to 
their units to await administrative separation, 
free from criminal eanctions.lB 

The "Rwso defense" became a powerful defense 
weapon. Defense counsel directed their attention 
to their client's enlistment. In rome cases, to the 
dismay of prosecutors, this issue became more im
portant than the facta of the me.Meanwhile, the 
Rwso defeme wm being refined by the Court of 
Military Appeals," After the effective date of the 
amendments to M c l e  2, the court limited Rwso 
to cases involving nonwaivable defecta,ITBy this 
time, Congress had expressed ita intent on the 
Rwso defeme, The question then became one of 
interpretation; how would the court react to the 
amendments? Although all judges on the court 
testified before Congress at hearin@ into the pro
p e d  mendmenta," the issue of retroactivity of 
the amendments was first dealt with directly by 
the COWinMcDonagh,L* 

Rebirth of Russo 
Before dealing with the issue of the retroactiv

ity of the amendments, the Court of Military A p  

I ' A n  accused who c d t t e d  an offenee commonly prorecuted 
by the dvillancommunity might be rubject to criminal mnc
tione, provided there WM concurrent juriediction over the loca
tion where the offense took plade, Civilian interest in ruch 
proeecutlona is decreaeed by the fact that the offender might 
moonbe leaving the rtate. 

Wnited States v. Vnladez, 6 M.J. 470 (C.M.A.1978) (ohple 
negligence on the part of a recruiter will not void an enlistment 
contract); United States v. Hamieon, 6 M.J. 476 (C.M.A.1978) 
(an apparent inadvertent &take on the part of a recruiter will 
not prevent the govenrment from basing juriodiction on B con
rtructive enlistment).See also Schlueter, Wcrgner, Vabdez, und 
Harrison: A Definitive Enlistment Trilogy?, The Army Law
yer, Jan. 1979,at 4. 

"United States v. Stone, 8 M.J. 140 (C.M.A. 1979) (the court 
r e f 4  to oxtend Rllsso to dtuations involving waivable 
regulatory defects in an accused'o enlistment. The Stone deci
rion was published on 26 December 1979; the amendments to 
Article 2, UCMJ went intoeffect on 9 November 1979. 

mSchleuter,Court-Martial Jurisdiction: An &pamion of the 
Least Possibk Power, 73 J. Crim. L. Q Criminology 1, 81 
(1982). 

Wee Schleuter, Personal Jurisdiction Under Artick 2, 
U.CM.J.. WhitherRwso, Qtlow and BrOwnP, The Army Law
yer, Dec. 1979 at 8. 

peals decided United States u. InLaws, the 
court waa concerned with the propriety of a trial 
judge submitting the issue of personal jurisdiction 
to court members, A majority of the court ap
parently endorsed the holding in United States u. 
Ome&.sIg1which indicated that, where military 
status is an element of the offense, a disputed is
rue of @tatusmust be resolved by the factfinder,lP 
Each judge on the court had a different view re
garding the procedure of court members determh 
ing personal jurisdiction beyond reaeonable doubt, 
Comparing these views foretelln the rebirth of theRmso defense, 1 , 

The Luws opinion firat recognized the action of 
Congress in amending M c l e  2,18Judge Cook,in 
the lead opinion, expressed reservations about i u b  
mitting juriadictional issues to the court members, 
H e  viewed this M a confusing procedure, but ac
puiesed in his fellow Judges'adherence to Orneb ,  
Judge Cook etated that this procedure w a ~an un. 
warranted exception to the genernl.de that juris
diction L a question of law for the judge," Judge 
Fletcher, the author of R w ~ o ,reatfinned the 
Ornelcls procedure, while adding that in personam 
jurisdiction may be raised irrespective of the of= 
feme charged.18Chief Judge Everett endorsed OF 
n e b  and ita codification in paragraph 6% of the 
Manual for Courta-Martial. But, although the 

"11 M.J.476 (C.M.A. 1981). 

"2 C.M.A.96,6 C.M.R.96 (1952). 

"As notedinChief Judge Everett'r concurringopinion in Law8 , 
the Ornekzs holding wan the basis for paragraph 6% of the 
Manual for cOurta-Ma&ial, United S t a b ,  1969 (Rev. Ed.) 
[hereinaftercited MMCM, which rtates, in part: 

For example, if during a trialfor dwertion the accused 
makes a motion to diemiss for lack of jurisdiction and 
presents evidence tending to ohow that he ie not a mem
ber of an anned force, his otatuo as a military person 
reaches the ultimate question of guilt or innocence,and, 
if the motion is denied, the disputed facts must be re
oolved by each member of the court in connection with 
hisdeliberationupon the finding. 

"11 M.J. at 476 n.1 (referring to a modircation of the Rlrsso 
doctrine). 

"Id. at 476. 

'61dmat 478 (Fletcher, J., connrrring in the result). This last 
comment reeme unneceneuy, eince the iesue in Laws was who 
decides the personal juriediction h u e  rather than when the is
rue can be raised. 

http://genernl.de
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Manual for Courts-Martialuses a desertion case as 
an example of when this procedure should be 
used," the Chief Judge stated that it was doubtful 
that the unauthorized absences in the Laws case 
were suited for this procedure. The O r n e h  proce
dure would be more useful in circumstances that 
would avoid a lengthy trial." 

The Laws decision foretells the rebirth of the 
Russo defense because of Chief Judge Everett's ex
tension of the O r n e h  procedure to cases more 
complicated than unauthorized absences. Despite 
the misgivings of Judge Cook, personal jurisdic
tion is now to be submitted to court members for 
resolution. The government burden in cases in
volving military offenses is to prove status beyond 
reasonable doubt. Laws was the conception that 
brought new life to theRusso defense. 

After a gestation period of sixteen months, the 
Russo defense was reborn in United States u. 
McDonagh.'aBIn McDonagh, the Court of Military 
Appeals, dealt with the issue of the retroactivity 
of the amendments to Article 2. The court was 
faced with a division between the Army and Navy-
Marine Corps courts of review on this issue. The 
Army court had held that the amendments were 
not violative of the expost facto clause of the Con
stitution when appiied to offenses taking place be
fore the amendments.zsThis represented the more 
traditional view that the accused's acta were il
legal before the amendments and therefore the a b  
cused was on notice about potential prosecution.w 
The Navy-Marine Corps position as that the 
amendments violate the ex post facto clause when 
applied to offenses occurring before the effective 

'?%e note 22 eupm. 

l'll M.J.at 478 (Everett,C.J.,concurring in the result). 

"14 M.J.415 (C.M.A.1983). 

asunitedStates v. McDonagh, 10 M.J. 698 (A.C.M.R.1981), 
aff'd, 14 M.J. 416 (C.M.A.1983). 

MArticleI, aection 9, clause 3 of the United States Constitution 
etates: "No Bill of Attainder or ex post facto law shall be 
passed."This has been interpreted to prohibit lawe that make 
acts crimiuatl which were innocent when done, or increase 
punishments, or change the rules of evidence to d k it easier 
toconvict. Cummings v. Missouri, 71 US. (4 Wall.) 177 (1867). 

date of  the amendments.a1This view focused on 
the effect upon the accused; he or she could nowbe 
prosecuted, while prior to the amendments prose
cution was k e d .  

To remedy th is  situation, the Court of Military 
Appeals went one up on King Solomon; it cut the 
baby in half to satisfy all parties.'* As in biblical 
times, such a solutionis not satisfactory. The court 
in McDonugh divided offenses into two cate
gories: those that are purely military and those 
that are not peculiarly military.aaSince Specialist 
McDonagh had been charged with drug offenses 
which were not "peculiarly military," the amend
menta to Article 2 were deemed only procedural 
and not violative of ex post facto."' Conversely, if 
the accused had been charged with a preamend
ment military offense, there would apparently 
have been a constitutional violation. Writing for 
the court,Chief Judge Everett referred to purely 
military offensesas offenseswhere military status 
must be decided by the trier of fact as part of the 
determination of grult or innocence.86Later in his 
opinion,Chief Judge Everett categorized unautho
rized absence and disrespect to a superior officer 
as military offenses.aeNonwithstanding that the 
military status of the accused was no more an ele
ment of disrespect than it was an element of the 
drug offenses with which Specialist McDonagh 
was charged. Yet, all offenses peculiar to the mili
tary were considered together and for these 'W
tary" offenses, personal jurisdiction must be 
proven beyond reasonable doubt. Contrary to 

"United Statesv. Marsh, 11 M.J. 698 (N.M.C.M.R.1981).This 
holding was baaed in part on the U.S.Supreme court decision 
in Weaver v. Graham, 450 U.S. 24 (1981).which postdated the 
McDonugh deckion. 

"1 Kino 3:25-27. 

"14 M.J.at 422. 

"Chief Judge Everett's concluaiov that Mchnagh's drug of
fenses were not peculiarly military can be disputed. 
McDonagh's d e  and transfer of cocaine were charged as viola
tions of Article 134, UCMJ. Article 134 requirw proof that the 
conduct of the accused was to the prejudice of good order and 
discipline in the arxned forces or was of a nature to bring die
credit upon the armed forces. 

"14 M.J. at 422. 

Vd. at 423. 

-
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Judge Cook's concurring opinion, United States v. 
Russo is not discredited by the lead opinion in 
McDonugh.'' The Russo defense has been given 
new life. 

Practical Effects 
Chief Judge Everett has returned the issue of re

d t e r  misconduct to defense counsel in the mili
tary; in fact, he referred to the issue a~ the "de
fense" of recruiter miscondu~t .~~Congress had in
tended to eliminate this defense. The Court of 
Military Appeals, beginning withhws and ending 
with McDonugh, has brought Russo back from the 
dead. 

A defense counsel representing an accused 
charged with military offenses should not investi
gate the enlistment for potential recruiter miscon
duct.aeIf evidence of misconduct is found, counsel 
may have two bites at  the apple by first litigating 
the issue in front of the trial judge. After an ad
verse ruling, the defense can relitigate the issue at 
trial, where the burden on the prosecution is proof 
beyond reasonable doubt. Since jurisdiction is 
never waived,'O the defense may elect to raise the 

' r  
"Id. at 426 (Cook,J.,concurring). 

Yd. at 422. 

Tkruiter misconduct should OCCUT less frequently in an 
economy that makes military eeMcemore attractive. 

"Para.68b,MCM. 

issue initially on the merits. The advantage to this 
course of action is t a c t i d  surprise and disruption 
to the government's caae. Whether litigating the 
issue once or twice, the prosecutionmust rebut the 
Russo defense with the m e  effort and likelihood 
of success that existed in the mid-1970s. Addi
tional problems of instructional error and confu
sion to court members have been predicted by 
Judge Cook.41 

Cohclusion 

Raising Ruso from the dead directly opposes 
the intent of Congress. The prosecution should not 
be forced to prove personal jurisdiction beyond a 
reasonable doubt in front of the court members. 
Jurisdiction can be treated in the same manner as 
venue in federal practice and procedure. Like 
venue, personal jurisdiction is an aspect of a 
criminal case that must be demonstrated by the 
prosecution. In federal practice, venue is estab 
lished by merely reading the indictment in 
Personal jurisdiction should be distinguished, 
however, from the essential substantive elements 
of an offense that must be proven beyond reason
able doubt. An even better solution comes from 
Judge Cook in United States v. M~DOnagh;~~  
Russo should be overruled. 

'ISee l1M*J.at 476. 

'?See United States v. White,611 F.2d 531 (5th Cir. 1980). 

Wee 14 M.J.a t  426 (Cook,J.,concurring). 

Discovery-Foundation for Due Process 
Major Larry R. Dean 


Instructor, Criminal Law Division, TJAGSA 


Discovery is an important right afforded an ac
cused in a criminal trial. Since many accused do 
not have sufficient funds to conduct an inde
pendent investigation, discovery of exculpatory 
and inculpatory information held by the govern
ment can be vital to a fair trial, The soldier-ac
cused is especially fortunate because of the broad 
range of discovery rights recognized by courts
martial. As an aid for trial and defense counsel, 
this article consolidates these rights and outlines 
their basic protections. The sources of discovery 
rights are constitutional, statutory, executive 
orders, and ethical. 

MililtaryLaw 
Military accused enjoy discovery that is proba

bly unequaled in any other system of justice. In 
fact, trial counsel traditionally employ an "open
file" policy toward the defense. Thispolicy of fair 
play is mandated by the Manual for Courts-Mar
tial (MCM).' Paragraph 44h imposes several spe
cific requirements on the trial counsel. Trialcoun
sel must "permit the defense to examine .. .any 
paper accompanying the charges, including the re-

LManual for Courts-Martial, United States, 1969 m ~ .ed.) 
[hereinafter cited ES MCM]. 
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port of investigation .. .. Before trial, trial coun
sel should advise the defense of the probable wit
nesses to be called by the prosecution".' 

The Uniform Code of Military Justice (UCMJ)a 
and the MCM contain numerous provisions requir
ing governmental release of evidence. The UCMJ 
generally provides that "[fie trial counsel [and] 
the defense counsel. ..shall have equal oppor
tunity to obtain witnesses and other evidence".' 
The Manual reinforces this right.' Further, the 
Manual requires the trial counsel, upon reasonable 
request, to allow defense examination of docu
menta and other evidentiary materials in the cus
tody and control of the government and to produce 
the item for use in evidence." 

Section III of the Military Rules of Evidence' 
contains three important disclosure rules. A de
fense request is not necessary to trigger this dis
closure and the disclosure must be made before ar
raignment. First, all relevant statements, oral or 
written, made by the accused must be disclosed.' 
Second, evidence seized from the accused's person 
or property or believed owned by the accused that 
the government intends to offer into evidence 
must be disclosed.@Finally, evidence of a prior 
identification of the accused at  a lineup or other 
identification process that the government in
tends to offer into evidence against the accused 
must be disclosed.1° Notice that all relevant state

'MCM,para. 44h. 

'Unifom Code of  Military Justice, Arts. 1-140, 10 U.S.C. 
$3 801-940 (1976)[hereinaftercited na UCMJ]. 

'UCMJ, art.46. 

'The trial counsel, defense counsel,and the court-martial 
shall have equal opportunity to obtain witnesses end other evi
dence."MCM, para. 116a. However, Section V of the Military 
Rules of Evidence exempts certain evidence from release, e.g. 
classified information. Mil. R. Evid. 606. 

'MCM, para. 11Sc. 

The text of the Military Rules of Evidence may be found in 
Appendix 18 to the Manual for Courts-Martial, added by 
Change 3. dated 1 September 1980. The Military Rules of Evi
dence became law effective September l, 1980, aa a result of 
Exec.Order No. 12,198.46 Fed. Reg. 16,932 (1980). 

'Mil. R. Evid. 304(d)(l). 

'Mil. R. Evid. 311(dXl). 

'@Mil.R.Evid. SZl(dX1). 

merits made by the accused must be disclosed. 
However, seized evidence and evidence of pnor 
identifications must be disclosed only if the 
government intends to offer such evidenw. Impor
tantly for the defense, these releases include in
culpatozy evidence. With this type release, the de
fense can effectivelyprepare its trial strategy. 

Certain presentencing evidencemust also be dis
closed upon defense request. The prosecutor shall 
disclose prior to arraignment "copies of such writ
ten material as will be presented by the prosecu
tion on sentencing, along with a list of prosecution 
witnesses, if any."" While this evidence may not 
be as crucial as Section III matters, the disclosure 
does allow the defense an opportunity to know 
what matters must be overcome or explained dur
ing the presentencing hearing. 

constitutionfll 

The U.S. Supreme Court has construed the Con
stitution to require governmental disclosure in 
some instances. The lead case is Brady u. Mary- n 
land.1aIn Brudy, the accused requested that the 
government release all relevant statements made 
by a co-accused.The government complied in part 
but failed to release the co-accused's admission 
that he was the active perpetrator of the charged 
murder, After trial, the defense discovered the 
government's omission and sought relief even 
though Brady pled guilty. The defense contended 
that the statement was relevant to sentencing.Be
cause Brady had been sentenced to death by the 
court, the defense argued that the omitted state
ment might have influenced the sentencing body 
to adjudgea life sentence instead. 

The Supreme Court agreed with Brady. The 
Court held that "the suppression by the prosecu
tion of evidence favorable to an accused upon re
quest violates due process where the evidence is 
material either to guilt or to punishment, irrespec
tive of the good faith or bad faith of the prosecu
tion."" The Bmdy principle requires only the dis

"MCM, para. 76b(S). 
r

"373 U.S. 83 (1963). 

"Id. at 87. 

1 



DAP m 27-60-125 ’ 

16 

closure of favorable inf~rmat ion ,~~not the dis
closure of all evidence.aU 

What if the defense makes no disclosure request 
or makes only a very general request for “all favor
able information”? Does this trigger any constitu
tional requirement to disclose?In United States u. 
Agurs,le the Supreme Court answered these ques
tions. 

Linda Agurs was charged with murder. Though 
she did not testify at  trial, her defense was selfde
fense. The defense support for this position was 
that the victim was carrying two knives shortly 
before the stabbing and that one witness, who re
sponded to accused‘s screams, saw the victim 
sitting on the accused trying to force one of the 
knives into the accused’s chest. 

Even with this, the government’s evidence of 
guilt was compelling. The prosecution apparently 
established that Linda Agurs attacked the de
ceased to rob him shortly after sexual intercourse. 
This motive, coupled with the deceased’s 
numerous wounds and the lack of wounds to the 
accused,cemented LindaAgur’s conviction. 

After trial, the defense learned that Sewell, the 
victim, had two prior convictions+me for assault 
and carrying a deadly weapon and another for ctw 
rying a deadly weapon. The defense argued that 
these convictions should have been disclosed, even 
absent request, because the convictions supported 
the self-defensetheory. 

The Supreme Court in United States u. Agurs 
first distinguished Brady because Agurs did not 
make a specific request for disclosure. Under these 
circumstances, the Court felt that a different 
s t a n d a r d  must apply. The Court found no constitu
tional obligation for the prosecutor to ”routinely 
deliver his entire file to the defense counsel”.17If 
the defense makes “no request. . .,or asks for ‘all 

“United States v. Horsey,6 M.J. 112 (C.M.A. 1979); United 
Statesv.Alford,8M.J.616(A.C.M.R.1979). 

“United Statesv. Bnckey,8M.J. 757 (A.C.M.R.1980). 

l.427 U.S.97 (1976). 

“Id. at 111. 

B d y  material‘ or ‘anything exculpatory‘,”1e what 
is the government’sobligation? 

If there is a duty to respond to a general re
quest of that kind, it must derive from the 
obviously exculpatory character of the evi
dence in the hands of the prosecutor. But if 
the evidence is so clearly supportive of a 
claim of innocence that it gives the 
prosecution notice of a duty to produce, that 
duty should equally arise even if no request 
ismade.lg 

Then, “[tple mere possibility than an item might 
have helped the defense or might have affected 
the outcome of the trial does not establish materi
ality in the constitutional sense.”mIn these cases, 
materiality means something different; 7 t h  
proper standard of materiality must reflect our 
ovemding concern with the justice of the finding 
of Therefore, 

If the omitted evidence creates a reasonable 
doubt that did not otherwise exist, constitu
tional error has been committed. This means 
that the omission must be evaluated in the 
context of the entire record. If there is no 
reasonable doubt about guilt whether or not 
the additional evidence is considered, there 
is no justification for a new trial. On the 
other hand, if tlie verdict is already of ques
tionable validity, additional evidence of rela
tively minor importance might be sufficient 
to create a reasonabledoubt.’l 

Using this ~hdard ,the defense was not entitled 
to relief. 

Military courts have applied the Smdy rule. For 
example, in United States u. Brickey,mthe h y 
Court of Review determined that the government 
must “disclose evidence affecting credibility of a 
Government witness, ..,when material to either 

“Id. et 106. 

lvId.et 107. 

’Old.at 109-110. 

¶‘Id.at 112. 

¶Yd.at 112-11S(citetionsomitted). 

-8 M.J. 767 (A.C.M.R.1980). 
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guilt or punishment".@'Thus, the drug overdose 
and mental condition of the government's primary 
witness had to be disclwed to the defense. Similar
ly, United States u. Bmkefielda6found a duty to 
disclose a psychiatric report concerning a govern
ment witness. In United States u. Webster,*ethe 
Court of Military Appeals established a rule re
quiring that a grant of immunity to a key govern
ment witness should be disclosed to the defense 
prior to the time the witness testifies euen absent 
a defense request. 

At least one military case has apparently ex
panded the materiality standard under Bmdy.  In 
United States u. Mougenel," the accused re
quested, inter alia, the resqlts of two polygraphs 
of the government informant. The defense the
orized that the informant possibly failed both 
tests, and the defense sought the results to im
peach the credibility of the informant and to use in 
interviewing the polygraph operator. The court 
recognized that: "Although not admissible in 
courts-martial, the results of polygraph testa indi
cating the informant was untruthful could be of 
great benefit to the accused in preparing for 
trial."2aEven though the results of the test were 
not known, dismissal of the affected charge was 
required because 

there is a distinct likelihood that the results 
may have been effectively utilized in prepar

' 

ing the cross-examinationof the informant, 
or by leading to evidence regarding the infor
mant's reliability, thereby affecting the 
court's findings as to the specification in 
question.28 

"Id. at 760. 

"43 C.M.R. 828 (A.C.M.R.),petition denied, 43 C.M.R. 413 
(C.M.A.1971). 

'1 M.J. 216 (C.M.A.1975).Webeter isnow substantially incor
porated in M.R.E. 301(c)(2)which providesthat: 

When a prosecution witness before a court-martialhas 
been grantedimmunity or leniency in exchange for testi
mony, the grant shall be reduced to writing and hall be 
served on the accused prior to arraignment or within a 
reasonable time before the witness testifies. 

"6M.J. 589(A.F.C.M.R.1978). 

Yd.  at 592 (emphasisadded). 

Y d  . 

Whether Mougenel is  an aberration or an expan
sion of the accused's right under Bmdy, the lesson 
for trial counsel is clear. As the Supreme Court 
stated in Agurs: 

Because we are dealing with an imprecise 
standard, and because the significance of an 
item of evidence can seldom be predicted ac
curately until the entire record is complete, 
the prudent prosecutor will resolve doubtful 
questions in favor of disclosure.ao 

statutory 


The Jencks Acta1requires the government re
lease to the defense certain statements made by 
government witnesses. In relevant part, the Act 
provides that: 

After a witness cded  by the United States 
has testified on direct examination, the court 
shall, on motion of the defendant, order the 
United States to produce any statement (as 
hereinafter defined) of the witness in the 
possession of the United States which relates 
to the subject matter as to which the witness 
has testified. If the entire contents of any 
such statement relate to the subject matter 
of the testimony of the witness. the court 
shall order it delivered directly'to the de
fendant for hisexamination and use.8z 

The crucial points are that Jencks Act statements 
must be produced only after a witness called by 
the government has testified on direct and then 
only if defense requests the statement. Jencks Act 
production is availableat courts-martial.8a 

Much of the military litigation about the Jencks 
Act has surrounded the meaning of term "state
ment." This is surprising because the Act defines 
"statement" in broad terms. A statement is: 

IO427 US.at 108. 

"18 U.S.C. 3500 (1976)was enacted primarily as a result of the 
U.S. Supreme Court decision in Jencka v. United States, 353 
U S .  657 (1975). 

"18 U.S.C.3500 (b)(1976). 

'WUnitedStatesv.Heinel,9C.M.A.259,26C.M.R.39(1968). 
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(1)a written statement made by said wit
ness and signed or otherwise adopted or a p  
proved by him; 
(2) a stenographic, mechanical, electrical, or 
other recording, or a transcription thereof, 
which is a substantially verbatim recital of 
an oral statement made by said witness and 
recorded contemporaneously with the mak
ing of such oral statement; or 
(3) a statement, however taken or recorded, 
or a transcription thereof, if any, made by 
said witness to a grand jury.“ 

Applying th is  broad standard, a tape recording 
of what was said to the accused during a pretrial 
interrogation by an investigating agent who testi
fied at  trial is a producible staternent.l8Similarly, 
the notes of a government agent are “statements” 
if the agent testifies at trial.8eEven where the 
government produces an accurate agent’s report, 
the summary used to prepare the report must 
generallybe 

Often, notes taken by an informant will qualify 
as statements and must be produced.” Counsel 
must also be aware that other items which relate 
to the informant’s testimony can qualify as state
ments. Specifically, written notes by a govern
ment agent summarizing an informant’s oral 
statement are producible statements under the 
Jencks Act where the agent and the informant 
establish that the informant verified the notes as 
accurate and correct. The verification is sufficient 
to transform the agent’snotes into the informant’s 
statement for purposesof the Jencks Act.8e 

Ethical 
American Bar Association d e s  impose several 

disclosure requirements which are binding on the 

”18 U.S.C.BSOO(eX1)-(3) (1976). 

‘bUnitedStates v. Walbert, 14 C.M.A. 34, 33 C.M.R. 246 
(1963). 

LcunitedStatesv. Albo,22C.M.A. 30,46C.M.R.30(1972). 

‘‘UnitedStates v.Dixon, 8 M.J.149 (C.M.A.1979). 

Wnited Statesv. Bosier. 12 M.J. 1010 (A.C.M.R.1982). 

‘United Statesv. Jarrie, 6 M.J. 193 (C.M.A.1978). 

trial The Model Code of F’rofessiod Re
sponsibilityrequires the prosecutor to “make time
ly disclosure to counsel for the defendant. . .of 
the existence of evidence, known to the prosecu
tor. . ., that tends to negate the g d t  of the ac
cused, mitigate the degree of the offense, or re
duce the puni~hment.”.~’Similarly the ABA 
Standards for Criminal Justice state that: 

It is unprofessionalconduct for a prosecutor 
intentionally to fail to make disclosure to the 
defense, a t  the earliest feasible opportunity 
of the existence of evidence which tends to 
negate the guilt of the accused as to the of
fense charged or which would tend to reduce 
the punishment of the accused.“ 

Standard 11-2.1 places very specific require
ments for disclosure upon the trial counsel. To ob
tain this evidence, the defense need only make a 
request. Then, the trial counsel shall disclose, inter 
alia: the names of the witnesses and their written 
or recorded statements, written or recorded state
ments and the substance of oral statements by the 
accused or a co-accused, reports or statements 
made by experts in connection with the particular 
case, including the results of physical or mental 

‘‘Army Reg. NO.27-10, hgdServices-Military Justice, p m .  
6-8 (1 Nov. 1982)provides: ‘The Code of Judicial Conduct and 
Model Code of Professional Responsibilityof the American Bar 
Association are applicable to judges and lawyers involved in 
court-martial proceedings in the Army . .. Unless they are 
clearly inconsistent with the UCMJ, the MCM, and applicable 
departmental regulations, the American Bar Association 
Standards for criminalJustice also apply to military judges, 
counael, and clerical support personnel of Army courta-mar
tial.” 

*lModel Code of Profewional Responsibility DR 7-103@) 
(1979). 

“ABA Standards for Criminal Justice, The Prosecution Func
tion, Standard 3-3.11 (1980).Standard3-3.11 provides that: 

(a) It is unprofessioqalconduct for a prosecutor inten
tionally to fail to make discloawe to the defense, at the 
earliest feasibleopportunity,of the existenceof evidence 
which tends to negate the guilt of the accused aa to the 
offense charged or which would tend to reduce the pun
ishment of the accused. 

(b) The prosecutor should comply in g d  faith with 
discoveryprocedures under the applicablelaw. 

(c) It is unprofessionalconduct for a prosecutor inten
tionally to avoid pursuit of evidence because he or &e 
believes it wiU damage the prosecution’ecase or aid the 
accused. 
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examinations or scientific tests, experiments, or Conclusion 
comparisons, items which the prosecutor intends This article has catalogued the significant disto use at the hearing or trial that were obtained closure requirements available to the soldier-acfrom or belong to the accused, and records of prior cused. The innovative defense counsel will be ablecriminal convictions of the accused or any co-ac- to zealously assert these rights to insure the maxicused. Also, the trial counsel shall inform the de- mum ‘protectionof the client. Similarly, the prufense counsel if the government “intends to con- dent trial counsel will disclose to the defense theduct scientific testa or experiments which may appropriate evidence. In the long run,if these consume or destroy the subject of the test, or in- guides are followed, the military system will contends to dispose of relevant physical objecta.”‘s tinue to be a model of fairness, and accused 

~ 

“ABA Standards for Criminal Justice, Discovery and Proce- soldierswill truly have “their day in court.” 
dure Before W,Standard 11-2.1 (1980). Standard 11-1.1 
provides that 

(a) Upon request of the defense,the prosecutingattor
ney shall disclose to defense counsel all of the material 
and information within the prosecutor’s posseasion or 
control including but not limited to: 
(i)the names and addresses of witnesses, together 

with their relevant written or recorded statements; 
(ii) any written or recorded statements and the sub

stance of any oral statements made by the accused or 
made by a codefendant; 

(i) those portions of grand jury minutes containing 
testimony of the accused and relevant testimony of wit
nesses; 

(iv) any reports or statements made by experta in con
nection with the particular w e ,  including results of 
physical or mental examinations and of scientific tests, 
experiments,or comparisons; 

(v) any books,papers,documents, photographs,tanpi
ble objects,buildingg, or places which the prosecutingat
torney intends to use in t$ hearing or trial or which 
wereobtainedfrom or belong to the accused; and 
(vi) any record of prior criminalconvictions of the de

fendant or of any defendant.  
(b) When the information 13 within the prosecutor’s I 

posseasion or control,the prosecuting attorney shall in
form defense counsel: 

(i)if relevant recorded grand jury testimony has not 
been transcribed; 

(ii) if the defendant’s conversations or premises have 
been subjected to electronic surveillance(includingwke
tapping);

(i) if the prosecutor intends to conduct scientific 
testa,experiments, or comparisons which may consume 
or destroy the subject of the test, or intends to dispose of 
relevant physical objects;and 

(iv) if the prosecutor intendsto offer (as part of the 
proof that the defendant committed the offense charged) 
evidence of other offenses. 

(c) The prosecuting attorney shall disclose to defense 
counsel any material or information within the prosecu
tor’s possession or control which tends to negate the 
guilt of the accused as to the offense charged or which 
would tend to reduce the punishment of the accused. 

(d) The prosecuting attorney’s obligations under this 
standard extend to material and information in the pos
seasion or control of members of the prosecutor‘s staff 
and of any others who have participatedin the investiga
tion or evaluation of the case and who either regularly 
report or, with reference to the particular case, have 
reported to the prosecutor’soffice. 

/-

Quality Assurance in the Military Hospital
The Revised Risk ManagementProgram 

Major David W .  Wagner 

Instructor, Adrninistmtive and Civil Law Division, TJAGSA 


Over the past few years, US.  Army Claims Serv
ice has experienced a dramatic increase in the 
number of medical malpractice claims resulting 
from the care rendered in Army medical facilities.’ 

‘Statistics of US,  Army ClaimsService reveal that 45 medical 
malpractice claims were filed against the Department of the 
Army in fiscal year 1970. Since fiscal year 1980, an average of 
over 250 c l a i i  have been presented annually. The claims are 
filed pursuant to the Federal Tort Claims Act, 28 U.S.C. 
C§ 2671-80(1976). 

Not only has the number of claims increased to a 
high annual level, but the damages demanded 
have increased as well. An extreme example of the 
amount of money involved is a 11.7 million dollar 
judgment in a recent case decided in a federal 
court in Tacoma, Washington.‘ The increasingcost 

‘Army Times, 28 Mar. 1983, at 4, col. 1.The case involved the 
failure of Army physicians to timely perform an emergency 
caesarian-sectiondelivery upon signs of fetal distress.The child 
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I 

of medical malpractice claims has necessarily gen
erated high-level interest in improving the quality 
of care in military hospitals.' The combination of 
the need to reduce medical malpractice costa and 
the sincere desire within the military medical com
munity to provide high quality care has resulted in 
various new programs to minimize the Occurrence 
of malpractice incidents and to assess liability in 
those cases where mistakes are made.' 

The medical malpractice crisis is not unique to 
the military medical community.' During the past 
decade, various legal means have been attempted 
to solve the civilian malpractice crisis. Examples 
of these efforts are self-insurance programs and 
state statutes designed to limit jury awards or re
quire submission of claims t6 medical mediation 
panels prior to initiation of litigation! Additional
ly, the duty of the hospital to both carefully select 
its medical staff and supervise the care provided 
by that staff has generated the growth of risk 
management and quality assurance programs.' In 
1981, the Joint Commission for Accreditation of 

nj Hospitals implemented a quality assurance stand
ard which requires a "well-defined,organized pro
gram designed to enhance patient care through 
the on-going objective assessment of important as-

Buffered Bevere birth defects, including blindneaa and mental 
retardation. The damage~awarded in this m e  were exception
ally high. During fical year 1982, the dollar figure for claims 
administratively eettled by US.Army Claims Service averaged 
$68,600. Shaw V. United States, NO.C82-126T (WD.Wmh. 
22 Feb. 1983). 

The  Department of Defense ie conaideringa proposal to place 
peacetime control of military haspitala under a single Defense 
Health Agency. Army Times, 28 Mar. 1983,at 4, col. 1. 

'See genemlly U.S.Dep't of Army Reg. No. 40-66, Medical 
SeMces-Medical Record and Quality Assurance Adminiatxa
tion (C2.1 Nov. 1982).[hereinaftercitedas AR 40-661. 

%ee Note, Medical Malpmctice Screening Panels: A Judicial 
E w h t i o n  of Their Pmctical Effect, 42 U. Pitt. L. Rev. 939 
(1981). 

'Id. at 943. 

'The first case tohold a hospital liable for the negligentacta of
\ &ff phssiciens was Darling v. Charleston CommunityHospi

tal,33 Ill. 2d 326, 211 N.E.2d 253 (1965), cert. denied, 383 
U.S. 946 (1966). 

pects of patient care and correction of identified 
problems. 

The purpose of the article is to provide an over
view of the quality assurance program in Army 
hospitals and specifically discuss the operation of 
the risk management program. The role of the 
judge advocate in the implementation and opera
tion of effective quality assurance and risk man
agement programs willbe highlighted. 

The Quality Assurance Program 
The Quality Assurance Program (QAP)is a hos

pital-wide program that attempts to assure high 
quality medical care within available resources by 
continually assessing the appropriateness of pa
tient care.'O The four components of the QAP are 
patient care assessment, credentialling, utilization 
review, and risk management. A recent regulatory 
change also requires each military treatment facil
ity to have a written hospital-wide QAP plan as 
well as a Quality Assurance Committee." Much of 
the hospital's quality assurance business is con
ducted through the use of hospital-wide commib 
tees or departmental committees. The Quality As
surance Committee is an example of a hospital
wide committee.18Departmental committees are 
used to conduct patient care assessment and utili
zation review activities. 

'Joint Committee on Accreditation of Hoepitab, Accredita
tion Manual for Hospitals, 1981, at 161 (1980).Army Reg. No. 
40-2, Medical Services--Army Medical Treatment Facilities-
General Adminiatration, ch. 6 (3 Mar. 1978), provides for the 
accreditationof Army hospitals located in the United States. 

*.ArmyTJAG Letter, subject Processing Medical Malpractice 
Claims-Policy Letter 82-3 (16 Apr. 1982) reprinted in The 
Army Lawyer, May 1982, at 2, makes the medical malpractice 
claims program an item of interest during general officer in-
BpsCtiOnS. 

"AR40-66, para. 9-1. 

I'Id. at para. 9 - h .  

W.at para. 9-1,9-26. 

1'Other hospital-widecommittees are the becutive Committee, 
Credentials Committee, Infection Committee, Nureing Quality 
Assurance Activities Committee, and Therapeutic Agents 
Board.Id. at para. 9-2. 

1 
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The first component of QAP, patient care assess
ment requires the review of medical records and 
other informational sourcesto evaluate the quality 
of patient care." It includes the establishment of 
standards for use in evaluating patient care, the 
identification of problems related to patient care, 
and the implementation of corrective actions to 
a9oid recurrence of problems.16Patient Care As
sessment Committees must also review certain in
cidents that occur in the department, such as 
deaths, adverse outcomes from improper diagnosis 
or treatment, and other treatmenbrelated inci
dentS.le The Patient Care Assessment Committee 
minutes are used by the Risk Manager and the 
members of the Quality Assurance Committee in 
discharging their quality assurance responsibili
ties." 

The second facet of the QAP is utilization re
view. Utilization review is a continuing assess
ment of health resources management. Its purpose 
is to contain operating costs by evaluating the a p  
propriateness of patient admissions and the dura
tion of patient hospitalization.1o Normally, this 
function is accomplished by the departmental Pa
tient Care Assessment Committee.l0 

The third aspect of QAP involves the require
ment that every health care provider apply for 
staff privileges. This process, called credentialling, 
is the extension of clinical privileges by the hospi
tal commander to all health care practitioners who 
provide direct medical care to patients.g0All prac-

IVd. at para. 9-6. Patient care assessment is normally accom
plished at department level; however, in small,nondepartmen
talized military treatment facilities, hospital-wide assessments 
may be conducted. 

IBZd.atparas.9-6a,d. 

l0Idat paras. 9-6c, d. Treatment related case8 mandating re
view include the patient who i~readmitted to the hospital with
in thirty day8 of discharge, returned to the operating room on 
the same admission, or returned for emergency care within 
fortyeight hours of emergency or out patient treatment. 

"See text accompanying notes 34-37 infra for a discussion of 
the relationship of generic screening in the risk management 
program to departmental patient care assessment activities. 

loAR40-66, para. 9-711. 

Iqld. at para. 9-7b. 

'Old. at para. 9-9. 

r" 
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titioners must request staff privileges upon com
pletion of training or arrival at  a new station." 
Applications are submitted to a hospital-wideCre
dentials Committee, which makes recommenda
tions to the hospital commander. This committee 
is required to review the staff privileges of all as
signed health care providers annually.aa 

The hospital commander also has the authority 
to restrict, suspend, or terminate staff privileges 
when it i s  determined that the practitioner's lack 
of competence may be detrimental to patient 
health or safety.a*Practitioners facing such ac
tions receive extensive procedural protections, to 
include the right to request a hearing.l' All practi
tioners whose privileges are suspended,limited, or 
withdrawn must be considered by the command 
for separation from military service.a6The Depart
ment of Defense recently required that profession
al regulatory authorities, such as state medical 
boards, be notified of the identity of medical offic
ers who are separated or retired from the service 
while their clinnical privileges are suspended,lim
ited, or withdra~n. '~  

The Risk ManagementProgram 

The fourth component of the QAP is the Risk 
Management Program. The dual purpose of this 
program is to prevent injuries by correcting risk 
situations and to control financial liability by im
mediately investigating potentially compensable 
in~idents.~'Experience in reviewing medical mal
practice claims has indicated that incidents which 
are not immediatelyinvestigated are very difficult 

"Id. at para. 9-10. 

"Id. atpara.9-12. 

" I d .  at para. 9-12.2. 

"Id. at para. 9-12.2d. 

Vld.at para. 9-12.h. US.Dep't of Army Reg. No. 636-100, 
Personnel Separations-Officer Personnel, para. 6-12 (C27, 1 
Aug. 1982) provides for the separation of officers on the basis 
of moral or professional dereliction. 

W . S .  Dep't of Defense Directive No. 6000.7, Dissemination of 
Information on Medical Officers(29 July 1982). 

"AR40-66. para. 9 - 8 ~ ~  
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to defend.mAccordingly, an effective risk manage- dent, the incident must be discussed with the. 
ment program should result in reduction of poten- Medical Claims Judge Advocate.aaThe regulation 
tial risk situations and immediate investigation of does not define a potentially compensable inci
potentially compensableincidents in order to fully dent; however, a potentially compensableincident 
develop the fads surrounding the incident and would seem to be an incident that did result in in
preserve physical and documentary evidence. jury to a patient or visitor. 

Each military treatment facility must establish It is unrealistic to believe that any reporting sys-' 
a Risk Management Program and review the effec- tem that relies totally on hospital employees ad-

The hospital mitting mistakes will work perfectl~.~'tiveness of the program quarterly.ae# Therefore, 
commander must appoint a Risk Manager and another reporting system, commonly caued gener
may also establish a Risk Management Commit- ic screening, is suggested in the new regulation. 
tee.aoThe key to a successful risk management The Risk Manager is required to review internal 
program is the identification and reporting by all hospital data sources, such as medical records, pa
hospital personnel of incidents or unusual occur- tient care assessment activities, patient com
rences when they arise. plaints, to identify potential risk circumstances." 

For example, the return of a patient to the operatr 
Identification and Reporting ing room on the same admission indicates that a 

potentially compensable incident may have oc-
When an incident occurs, the person in charge of curred during the first operating loom session.1e


the activity involved must prepare a DA Form The screening of hospital records against estab

4106 (Report of Unusual Occurrence).a1An inci- lished criteria will facilitate the identification and

dent is defined as "any accident or event not con- evaluation of potentially compensable incidents

sistent with normal patient care that either did, or even when those incidents are not reported on a

could result in an injury toa patient."8aThe report DA Form 4106.s7

is sent through the department chief to the Risk 

Manager. If the Risk Manager determines that the 

report identifies a potentially compensable inci- nZd. Although the judge advocate ie not required to review all 


DA Forms 4106, it would be good practice for him to do EO. Id. 
at para. 9-8d. requik  a review by the Medical Claims Judge

"he  general practice has been to investigate claims incidents Advocate of the following potentially compensable inci
dter a claim is received. Under the Federal Tort Claims Act, a dents: Emergency Service incidents, Operating roomlanesthe
claimant has two years from the accrual of his claim to file with ~ i a l s ~ r g i ~ a lincidents, injury from drugs or biologics, injury
the appropriate federal agency. When the claims judge advo- from medical devices, and adverse outcome from improper 
cate initiatesan investigation of a medical malpractice claim treatment or diagnosis.

toward the end of thia two year period, he frequentlydiscovers 

that recorda and physical evidence are not available and that UA aampling of DA Forms 4106 (Report of Unusual Occur

key witnesses have been separated or reassigned. I t  should be rence) indicates that the general practice is to report only such 

noted that U.S.Dep't of Army Reg. No. 27-20, Legal Sen

ices-Claims, para. 2-4d (Cl6,15 Sep. 1980) requires an inves
tigation by a judge advocate or DA civilian attorney of inci
dents involving potential tort claims in the amount of $5000 or 
more. 

40-66, para. 9-8a. 

"DZd.at para. 9-86. There ie no requirement that the riak man
ager be a physician.If he is not a physician, he ie required to co
ordinate his activities with a physician. Most militaryhoepitala 
make a Medical Service Corps Officer the Risk Manager. 

"Zd. at para. 9-8c. The regulation does not define upemon in 
charge of activity." In order for the program to be effective, 
any person with firsthand knowledgeof an incident should ini
tiate a report. 

"Zd. at para. 9-8c. 

events as mfety incidents, dip and fall cases, and improper 
handling of medications. The improper treatment and diag
nosis casea have not normally been reported. It should be noted 
that the revised Rik Management Program has been imple 
mented for less than a year. 

'OAR 40-66, para. 9-86(3). 

'?See text accompanying notea 14-17 eupm for a discussion of 
patient care assessment activities. 

"AR 40-66, para. 9-6 lists events which mandate review by 
the departmental Patient Care Assessment Committees. This 
list canbe amplified by specificellydelineatingin hospital regu
lations events which must be processed under the RiskManage
ment Program.Examplea of generic criteria are patients trans
ferred from a general care unit to a special care unit and pa
tients who have heart attacks within 48 hours of surgicalproce
dures. 

I 

i 
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Investigation 
One of the most important aspects of the Risk 

Management Program is the investigation of PO
tentially compensable incidents that occur in the 
hospital. The investigation should be conducted 
immediately and informally. Witness statements 
need not be prepared unless specifically requested 
bythe  Medical Claims Judge Advocate or U.S. 
Army Claims Service.aBIn conducting and review
ing incident investigations, the Medical Claims 
Judge Advocate should insure: 

(1) That the names, social security account 
numbers, PCSlETS dates, permanent home 
addresses of all health care personnel in
volved in the incident are recorded; 

(2) 	 That all documentary evidence (relevant
hospital and medical records) is located and 
~afeguarded;'~ 

(3) 	 That all physical evidence, such ES x-rays
and slides containing specimens, is located 
and sec~red; '~and 

(4) That, in cases involving death, an autopsy
is considered to detemihe the connection 
between hospital acts or omissions and the 
known disease process in causing the pa
tient's death and to assess life expectancy 
by investigating other potential causes of 
death. 

##SeeU.S.Army ClaimsService Bulletin 1-79 for discussion of 
the investigation of a medical malpractice incident. See also 
Spencer, TheHosrpitalIncident Report: Asset or Liability?, 20 
A.F.L. Rev. 148 (1980),for a discussion of the admiesibility of 
riek management documents in litigation against the United 
States. 

'e.Medical records are released in accordance with US.  Dep't of 
Army Reg. No. 340-1, Office Management-Release of Infor
mation and Recorda from Army Files, para. 1-202d (1 Oct. 
1982)and U.S.Dep't of A m y  Reg. No. 27-20 Legal Semices-
Claims,para, 1-66 (C14,15 Aug. 1981).The releasing author
ity is U.S.Army Claims Service for both potential claims and 
actual claimsover $5000. 

those situations in which the United States may have a 
third party product3 liability action against a manufacturer or 
distributor,medical equipment,medications,and other devices, 
including purchase records for those items, should be located 
and safeguarded. 

Corrective Action 
After notification and investigation of incidents 


identified through incident reporting or generic 

screening, the Risk Manager is required to 8um


marize risk management activities and identify 

problem trends in a periodic report to the hospital

wide Quality Assurance Committee.'l The Quality 

Assurance Committee has the authority to imple

ment corrective action after reviewing risk man

agement or other quality assurance acti~ities.'~ 

Corrective action may range from performance

counseling to recommendations for facility modifi-

I

cations or initiation of action by the Credentials 

Committee to suspend, restrict, or withdraw a 

I

practitioner's staff privileges.'* In reviewing cor

rective actions, the Medical Claims Judge Advo

cate should insure that someone is identified to 

implement the action within a specified time peri- I 

od. I 


Role of the Judge Advocate 
There are many key personnel in the implemen- ;-.

tation of effective quality assurance and risk man
agement programs. The total support of the hos
pital commander is an absolute necessity. Like- -..-> 
wise, the active participation of the Risk Manager 
and a l l  hospital personnel is  essential. One of the 
most important participants is the judge advocate. , 

In order to become involved in the hospital's qual
ity assurance activities, the judge advocate should: 

(1) Become familiar with the organization and 
operation of the hospital. Ask physicians 
and nurses to explain what is involved 
when medical procedures are performed. 
Learn how to read a medical record. A sin
cere interest by the judge advocate in hos
pital activities will lead to effectivecommu
nications with all hospital personnel. 

(2) 	 Get involved in the hospital's QAP educa
tion program. Conduct seminars on sub  
jects of recurring concern to all hospital 

"Id. at para. 9-8a. 

"Id. at para. 9-2 6 .  
/c

"Id. at para. 9-8a. See text accompanying notes 20-26 eupm 
for a diecussionof credentiallingactivities. 
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peraonnel. Such subjects include the right 
of patients to refuse treatment, the han
dling of suspected child abuse cases, and 
the treatment of the terminally ill patient. 

(3) 	 Thoroughly conduct and review investiga
tions of potentially compensable incidents. 
Make physicians aware that one of the rea
sons incidents are investigated is to facili
tate the successful defense of frivilous mal
practice claims. Keep physicians informed 
of the outcome of pending claims. 

(4) 	 Participate in the formulation and imple
mentation of quality assurance and risk 
management policies. Serve as a member of 
or advisor to the hospital quality assurance 

DA Pam27-60-l.26 

and risk management committees. Attend 
all committee meetings. 

Conclusion 

The Army's Quality Assurance and Risk Man
agement Programs are in the early stages of their 
implementation. These programs are of vital im-'I 
portance to the Army community. Not only will ef
fective programs result in the firstcrate medical 
care A m y  personnel deserve,but they daIso r e  
duce financial liability as a result of malpractice 
claims. For both reasons,judge advocateparticipa
tion is essential. In the final analysis, all Army 
personnel have a vested interest in improving the 
quality of the medical care provided in Army hos
pitals. 

Serviceof Process on Government OfficialsMade Easy: 
Recent Changes to the Federal Rules of Civil Procedure 

Major CalvinM. Lederer 
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Recent amendments to Rule 4 of the Federal 
Rules of Civil Procedure' have made much easier 
the service of process on military officials. The 
amendments raise several important concerns for 
Army attorneys advising militaryofficialswho are 
sued in their individual capacities for acts done 
within the scope of their duties. "his article brief
ly examines the amendments and suggests some 
solutionsto the potential problems they raise. 

The Old Rule 

Although Rule 4 provides for service of proteas' 
on several categories of defendants, Army lawyers 

'Federal Rules of Civil Procedure Amendments Act of 1982, 
Pub.L. No. 97-462,96 Stat. 2527 (1983)[hereinaftercited as 
Fed.R. Civ. P. Amend. Act]. 

Wocess c o ~ i s t sof a summons and complaint.Fed. R. Civ.P. 
4(d). The ~ummo~lsinforms the defendant when he must re  
epond and that failure to respond in the required time will ~ e 

eult in a default judgment. Fed.R. Civ. P. 4@).What should be 
contained in the cornplait is explainedin Fed. R. Civ. P. 8(a).A 
defect in the form of the summons or a failure to serve both 
S U ~ ~ O Mand complaint constitutes insufficiency of process, 

need only be concerned with service on federal of
ficers: federal agencies, and the United States it
self. 

Under the former Rule 4, service on the United 
States was effected by p e r ~ 0 ~ 1sevice on the of
fice of the local United States attorney and mail 
service on the Attorney General.' When an officer 
was sued in his or her official capacity or an 
agency was the named defendant, service was ef
fected by personal service on the officer or 

which is a ground for dismissal under Fed. R. Civ. P. 12(bx4), 
as well as insufficiency of seMce. Nevertheha, courtsare will
ing to overlook minor defects in prams.  E.g..Roe v. Borup, 
600 F. Supp. 127 (E.D. Wis. 1980); Smith v. Boyer. 442 F. 
Supp. 62 (S.D.N.Y.1977); Vega Mattav. Alvarez, 440F. Supp. 
246 (D.P.R.1977),uff'd, 577 F.2d 722 (1st Cir. 1978). 

"'Officer" as used in Rule 4 refers to any employee of the 
United States or member of the armed forces. 

'Fed. R. Civ. P. 4(dX4), amended by Fed. R. Civ. P. Amend. 
Act. The Rule referred to "delivery" of process which meant 
personal service. See Jordan v. United States, 694 F2d 833, 
835 (DE.Cir. 1982). 
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agency.BRoutinely, there has never been any great
difficulty in serving officers sued officially." 

Where money damages are sought from an offic
er in his or her individual capacity, service on an 
officer sued individually could be effected under 

#Fed.R. Civ. P. 4(d)(6),amended by Fed. R. Civ. P. Amend. 
Act. 

It is Army policy for Army officials to accept service of proc
as when sued in their official capacity. US. Dep't of h y 
Reg. No. 27-40, Legal Services-Litigation,para. l-Sb(2) (16 
June 1973)provides: 

Commanders and other Army officials will not prevent 
or evade the service of process in legal actions brought 
against the United States or themselves concerning 
their official duties. If acceptance of service of process 
would interfere with the perfoormance of his military 
duties, a commander or other official may designate a 
qpreaentative to accept service in his stead. 

The provision that service should not be evaded when sued 
for "official acts" can be misleading. An overly broad reading 
would suggest that an official is required by regulation to ac
cept service for any suit arising out of official acts, which 
would include a suit against the official in his or her individual 
capacity based on some act performed in connectidnwith his or 
her position. However, government officials sued individually 
are to be treated in the m e  way as a private citizen in connec
tion with service of process.&g.. Stafford v. Briggs, 444 U.S. 

the previous version of Rule 4 by personal service 
on the defendant,' personal service on a person of 
suitable age and discretion at the defendant's 
home: personal service on an agent authorized to 
accept service on behalf of the defendant,qor any 
manner prescribed by a more specific federal stat
ute or by the law of the state in which the action 
was brought.'O Service was limited to the state in 
which the district court was located unless a feder
al or state statute or state court rule provided for 
extraterritorialservice." If there were such a stab 
ute or rule, service was made as specified by the 
predicate statute or rule or, if not specified there, 
as specified by Rule 4.12 

The New Rule 
The congressional amendments to Rule 4 , Ia  

which became effective 17 February 1983,'' are in
tended to provide an alternative to personal serv

'Fed. R. Civ. P. 4(d)(1),amended by Fed. R. Civ. P. Amend. 
Act. 

OId. Army lawyers should urge a narrow construction of this 
provision when representing individual defendants. See, e.g., 
Franklin America, Inc. v. Franklin Cast Products, Inc., No. 
81-3924 (E.D.Mich. June 24, 1982) (service on part-time 
housekeeper at  defendant's home was not service on pereon 
"then residing"therein). 

'Fed. R. Civ. P. 4(d)(1),amended by Fed. R. Civ. P. Amend. 
Act. Army policy permits authorizingrepresentatives to ECfXpt 
service on behalf of Army official defendants.See note 6 supm. 
See also DOD Directive 6630.1, Service of Process in the De
partment of Defense (20 Sept. 1970) (delegating authority to 
accept service on behalf of the service secretariesand the Secre
tary of Defense). 

'OFed. R. Civ. P. 4(d)(7),amended by Fed. R. Civ. P. Amend. 
Act. 

"Fed. R. Civ. P. 4(e),4(f),amended by Fed. R. Civ. P. Amend. 
Act. 

"Fed R. Civ. P. 4(e),amended by Fed. R.Civ. P. Amend.Act. 

"The Supreme Court approved substantially different amend
ments to Fed. R. Civ. P. 4 in April, 1982. 93 F.R.D. 256-68 
(1982). Congress prevented the Supreme Court amendments 
from taking effect because of perceived ambiguities in the new 
mail aervice provisions. Act of Aug. 2, 1982. Pub. L. No. 
97-227. (96 Stat. 246 (1982).See 1982 U.S.Code Cong. & Ad. 
News 697. The Fed. R. Civ. P. Amend. Act replaces the orig
inally proposedamendments. Fed. R.Civ. P. Amend. Act 5 6. 

14TheAct became effective forty-five days after enactment. 
Fed. R. Civ. P. Amend. 5 4. The President signed the Act into 
law on 12 January 1983. 

r" 

,
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627 (1980). Consequently, when sued in his or her individual 
capacity, a military defendant has the same right as any other 
defendant to avoid service of process by lawful means. It is 
often difficult to determine in-which capacity the official is 
being sued; complaints seldom specifically identify whether a 
suit is brought in one or the other capacity.The advising lawyer 
should look to the nature of the relief sought. Where a plaintiff 
is e e e b g  money damages from the defendant, the suit isclear
ly against the defendant in his or her individual capacity. 
Where the plaintiff only asks that the defendant perform some 
official act allegedly owed the plaintiff, the suit is against the 
defendant in his or her official capacity. Frequently,there may 
remain substantial doubt about the nature of the suit. See,e.g., 
Jackson v. Hayakawa, 682 F.2d 1344,1348-49 (9th Cir. 1982) 
(decidingbaaed on unclear pleadings that defendants were sued 
in official capacities-in the case of one defendant where inter 
alia he did not appear in proceedings, did not authorize a per
mnal lawyer to represent hkn in his individual capacity, and 
where B special appearancewas filed objecting to personaljuris
diction in defendant's individual capacity).Where there is some 
doubt about the nature of the suit, the advising attorney should 
treat it as a suit against the defendant in his or her individual 
capacity. This is particularly important because of the change 
to Rule 4, which requires the defendant to pay the cost of per
sonal service where he or she fails to acknowledge mail service 
when sued in his or her individual capacity but does not require 
acknowledgmentand, accordingly, payment of service costs 
upon a failure to acknowledgewhen sued only in an official 
capacity. 

' 

i 
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ice and to alleviate the burden on United States 
marshals who, under the old rule, routinely served 
process on behalf of plaintiffs.1BThe amendmenta 
relieve United States marshals of their responsi
bility for service except in certain defined circum
stances16and shift this responsibility in most cir
cumstances to the plaintiffs and their attorneys.l' 
The plaintiff may effect service by first-class mail 
or by personal service through any person over 
eighteen years old." 

The amendment to Rule 4 leaves the procedures 
for serving the United States unchanged. The 
plaintiff must still personally serve the office of 
the United States attorney and mail a copy of the 
process to the Attorney General.': Process in suits 
against agencies and officers in their official ca
pacity, however, may now be servedby mail rather 
than by delivering the process to the defendant 
agency or officer.m 

The new rule also makes it substantially easier 
to serve individual defendants. In addition to the 
methods of service formerly allowed,P' Rule 4 now 

i 	 provides for first-class mail service of the sum
mons and complaint on the defendant with two 
copies of a notice and acknowledgement and a pre

laFed.R. Civ. P. 4(e),arnendedby Fed. R. Civ. P. Amend. Act. 

"Fed. R. Civ. P. Amend. Act 5 2(2), Fed. R. Civ. P. 4(c)(2)(B).
Marshalsare only required to serve process on behalfof a party 
proceedingin f o m  puuperis or a ~eamanwhere the suit arises 
out of hie or her employment, on behalfof the United S t a h  or 
officer or agencyof the government,or upon a court order. 

' 
"Fed. R.Civ. P. Amend. Act J 2(1),Fed. R. Civ. P. Ne). 
"Fed. R. Civ. P. Amend. Act J 2(2), Fed. R. Civ. P. 4(c)(2)(A) 
and (C). 

':Fed. R. Civ. P. 4(d)(4).A failure to deliver the summom and 
complaint to the United Statee attorney may not be grounds for 
dismissal, at least where the Attorney General has been served 
and the government has actual notice of the action. See Jordan 
v. United States, 694 F.2d 833 (D.C. Cir. 1982). Cf. Lawrence 
v.Amee, 74 F.R.D.669 (D.D.C.1978). 

'Ted. R. Civ. P. Amend. Act 5 2(4),Fed. R. Civ. P. 4(d)(S).
I 

"Fed. R. Civ. P. 4(d)(1)is unchanged.Theprovision for service 
according to state law,formerly Fed.R. Civ. P. 4(d)(7),is nowI

1 	
Fed. R. Civ. P. 4(c)(2MC,l(i).Fed. R. Civ. P. Amend. Act J 2(2).. 
The new provision eliminates service in accordance with other 
federal statutes. apparently becauseno federal statute provides 

'y 	 for a mauner of aervice not already enumerated in Rule 4 a8 
amended.See, e.g., 28 U.S.C. J 1391(e)(providing for nation
wide serviceby mail on officialdefendants). 

paid return envelope.a*The notice requires the de
fendant to acknowledge service within twenty 
days and states that failure to do 80 may result in 
assessment of any expenses incurred in serving 
the process by other permissible means." The BC
knowledgment, signed by the defendant under 
penalty of completes the service. If there 
is no acknowledgment received from the defend
ant the plaintiff must resort to personal service in 
accordance with the other provisions of Rule 4,aB 
Rule.4 requires assessment of costa against the d e  
fendant who fails to acknowledge receipt of proc
ess unless there is ygood cause. . . for not doing 
so. 

ImplicationsFor Army Lawyers 

The amendments to Rule 4 regarding service by 
first-class mail raise several questions for the 
Army lawyer advising a military official. May the 
attorney provide advice on whether an individual
ly-sued official should acknowledge service4'prior 
to approval of the official's request for representa
tion? Should the official acknowledge service by 
first-class mail? If not, how can officials be p r e  
tected from an award of costa? Some guidance on 
these questions is availablefrom the Civil Division 
of the Department of Justice,pBand the Litigation 
'Ted.R. Civ. P. Amend. Act 5 2(2),Fed. R. Civ. P. 4(c)(B)(C)(ii)., 
"Fed. R. Civ. P. Amend. Act J 3, Fed. R. Civ. P. 4(c)(Z)(CKii), 
app. Form 18-A. 

"Requiring a declaration under penalty of perjury rather than 
a sworn acknowledgment is consistent with 28 U.S.C. J 1746 
(1976) which replaced affidavita with declarations for all pur
poses under the Fed. R. Civ. P. 

'"4. R.Civ. P. Amend. Act J 2(2),Fed. R. Civ. P. 4(c)(2)(C)(ii). 

'OFed. R. Civ. P. Amend. Act 5 2(2), Fed.R. Civ. P. 4(c)(2)(D). 
The rule provides: 

Unless good cause is shown for not doing so the court 
shall order the payment of the costa of personal service 
by the pereon aerved if such person does not complete 
and return within 20 days after mailing, the notice and 
acknowledgment of receipt of summons. 

"Fed. R. Civ. P. Amend. Act. $0 2(2)-(3), Fed. R. Civ. P. 
4(cX2MCXii),app. Form 18-A. 
"Memorandum from J. Paul McGrath, Asaiatant Attorney 
General, Civil Division, U.S. Dep't of Justice, to all United 
States Attorneys, General Counsel, Heads of Bureaus and Divi
sions (Feb. 17,1988) bereinafter cited as McGrath memoran
dum]. Within the Civil Division,the Torts Branch has responsi
bility for monitoring developments concerning the amend
ments.Id. at 6. 
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Division of the Office of The Judge Advocate Gen-

Representation 
Military officials sued personally for acts done 

within the scope of their duties must request rep
resentation by the Department of Justice and gen
erally have that request approved in Washingtan 
before Department of Justice attorneys willadvise 
thern.*O Nevertheless, United States attorneys 
have been authorized to advise individually-sued 

’qU.S.Dep’t of the Army Message 0817042 Mar 83, eub
ject: New Rules Governing Service of Process on Federal Of
ficiaLe Sued In Their Individual Capacitiea. Within Litigation 
Division, the Military Personnel Branch has responsibility for 
monitoring developmenta concerning the amendmenta and pro
viding advice to the field about them. The message, which pre
viously appeared in The Army Lawyer, Apr. 1983, at 31, pro
videa in pertinentpart: 

1. Rule 4 of Federal Rules of Civil Procedure wae 
amended by Pub. Law 97-462. The New Rule, effective 
26 Feb 83, provides that an individualdefendantmay be 
eerved by first-class mail. Such service is to include a 
form for acknowledging the service. If it ie acknowl
edged by the defendant, aervice is deemed complete. If 
acknowledgment ie not returned within 20 days of the 
mailing of the eummons and complaint, the defendant 
must be personally served in the manner provided under 
the current rule 4. However, if personal eervice ie re 
quired and perfected, the court may order the defendant 
to pay the cost of such service. 
2. The full effect of the rule is unknown. Department of 
Justice advises that the new rule does not provide a new 
and independent means of obtaining personal juriedic
tion and venue over federal officials sued in their indi
vidual capacities for acta arising in the performance of 
official duties. Accordingly, you should alert command
ere and aupervisora in your jurisdiction to bring the re
ceipt of any summone and complaint, however served,to 
your immediateattention .... 

%e Department of Justice will represent official defendants 
when the conduct that is the subject of suit reasonably appears 
to have been performed within the scope of employmentand is 
not the eubject of a federal Criminal proceeding, and when rep 
mentation k generally in the interests of the government, 28 
C.F.R. M).lS(a) (1982). Representation is contingent upon 
mbmiaeion of a written request for representation by the d e  
fendant, a statement from the command or the Department of 
the Army indicating that the defendant was acting within the 
scope of employmentat the time, and a favorable recommenda
tion for representation from the Department of the Army. 
Emergency representationmay be obtained by telephone. See 
&O US.Dep’t of Army Reg. NO.27-40, LegalSerVi~es-Iiti
gation, paras.3-lb, 3-2a (16June 1973). 
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officialson whether and how to respond to service 
of process by first-classmailbefore the representa
tion decision is made.” They may also seek an ex
tension of time for the defendant to answer the 
complaint. Before advising individual defendants 
concerning these matters, Army attorneys should 
contact Litigation Division or the local United 
Statesattorney forassistance. 

Nature of Advice 
In advising military officials sued individually 

whether to acknowledge receipt of service by first 
class mail, the attorney must analyze the potential 
effect that acknowledgment may have on poten
tial defenses relating to personal jurisdiction, ven
ue, and sufficiency of service. 

Rule 4, both in its current and former versions, 
provides that service is effective only when made 
within the state in which the action is brought un
less extraterritorial service is permitted by R fed
eral statute “or by these &les.’’a2 The latter refers 
to that part of Rule 4 that permits service on par- ,/”
ties outside the state ody  ,when specifically au
thorized by state statute or court de .8s  Come
quently, the new mail service provisions should do 
no more than provide a method for effecting serv
ice additional to personal service and should not 
expand the jurisdiction of the court.“ Mailservice 
outside the state that is not authorized by other 
state or federal law should be insufficient service 
of process. Nevertheless, a plaintiff might argue
that acknowledgment of service by a defendant in 
compliance with Rule 4 amounts to waiver of in
sufficiency of service and consent to the jurisdic
tionand venue o f  the court. Accordingly, it may be 
better not to acknowledge receipt of service by 
first class mail when sufficiencyof service, person
al jurisdiction, or venue are in issue. However, the 
attorney should alert the official of the possibility 
of having the costs of any subsequent service of 

“McGrath Memorandum,eupmnote 28, at 2. 

“Fed.R. Civ.P. 4(f). 

IFed. R. Civ. P. 4(e). 

“Thie is the Department of Justice poeition. See McGrath 
memorandum, supm note 28, at 2. 



processassessed against him if he fails to acknowl
edge receipt. 

Additionally, the Federal Rules of Civil Proce
dure provide that certain defenses are waived if 
not raised in "a responsive pleading" or in a motion 
permitted by the rules to be made prior to respond
ing to the complaint.86Although the rules appear 
to make clear that something in the form of the ac
knowledgment now required by Rule 4 does not 
constitute a "pleading,"a6plaintiffs may argue that 
the acknowledgment could be construed as a re
sponsive pleading and defenses based on personal 
jurisdiction, venue, insufficiency of process, or in
sufficiency of service of process could be consid
ered waived by failure to make reference to them 
in the acknowledgment. 
Thus, even in cases where acknowledgment of 

receipt seems prudent, the attorney bhould advise 
the official to include, as a precautionary measure, 
a caveat that no defenses under Rule 12(b) are 
waived by the acknowledgment but rather are spe

q, 	cifically reserved. The Department of Justice sug
gests use of the followinglanguage: 

Thisacknowledgmentis returned solely in 
order to comply with Rule 4 of the Federal 
Rules of Civil Procedure. In doing so, the de

* fendant does not admit or concede that the 
form or substance of service of process in 
this case is proper or sufficient or that the 
court has personal jurisdiction over the de
fendant. The defendant does not waive any 
defenses including those provided by Rule 12 
of the Federal Rules of Civil Procedure. 
Rather, all defenses are specifically p re  
served.#' 

Award of Costs 
Any attorney naturally should attempt to avoid 

having costa of service of process assessed for not 
acknowledging service by first class mail within 
the time established by Rule 4. One important as

~ 

uFed. R.Civ.P.12&). 

T e d .  R. Civ. P.7(a), entitled "(p)leadinm,"refers to a com
plaint, U w e r ,  and reply. Other papere fall outside the defmi

1 tion. 

"McGrath memorandum,eupm note28. 
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pect of this is to provide timely legal advice to 
military officials served with process by first class 
mail. This entails both promoting client awareness 
of the need for immediate coordination and pro
viding expeditious advice. Attorneys in the field 
can best insure client awareness through an ag
gressive command information program that 
stresses the need for immediate coordination with 
the command's legal advisor whenever a military 
official is served with process for a suit involving 
acta done within the scopeof military duties. Also, 
when acknowledgment of service is appropriate, 
legal advice must be given quickly so acknowledg
ment can be given within the twenty day limit im
posed by Rule 4 and the issue of costs thus 
avoided. 

If acknowledgment of service is not in the cli
ent's interest or otherwise is not made within 
twenty days, the attorney should attempt to resist 
award of costa against the client by showing cause 
why costa should not be assessed. Possible grounds 
for cause suggested by the Department of Justice 
include service, venue, or personal jurisdiction did 
not appear proper, the defendant did not receive 
the servicein time, e.g., it was delayed by the mail
room, response was delayed by the bureaucratic 
process, the response was delayed in the mail, 
counsel advised against acknowledgment, or 
Federal Rule of Civil F'rocedure 12(a)allows sixty 
days for a federal defendant to answer a complaint 
and the drafters of the amendments to Rule 4 did 
not intend a shorter time for federal officials to 
have to acknowledge service of process.a8This list 
is not exclusive. 

Should costs be awarded against a defendant 
military official, the issue then becomes whether 
the defendant must bear the costs personally or 
whether they may be paid out of appropriated 
funds. Neither the Department of Justice nor the 
Department of the Army have issued official guid
ance on this question. While the Department of 
Justice pays judgments against the United States 
out of funds appropriated for its it cannot 
fund judgments against government personnel 
who are successfully sued in their individual ca-



, 
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pacities.’O Nevertheless,the Department of Justice 
does pay other expenses related to litigation re
gardless of the capacity in which the defendant is 
sued.“ Whether an assessment of costa under Rule 
4 will be considered an expense of litigation by 
either the Department of Justice or the Comptrol
ler General is uncertain a t  this time. The alterna

“%e Berman,Integrating Governmental and Offici41 Tort Li
ability, 77 Colum.L.Rev. 1176,1192, n.103 (1977). 

“See Act of Sept. 13,1982, Pub. L. No. 97-528,s 2g(l)(B-D), 
96 Stat. 1060 (tobe codified as 28 U.S.C.Q 524(b)). 

? 
1 

tive to payment by the Department of Justice is 
funding by the Army. Although several Comptrol
ler General opinions suggest that this course is a 
possibility,’a the availability of this alternative is 
uncertain as well. Consequently, defendants must 
assume that failure to acknowledge service will, 
for now, result in their personal liability for pay
ment. 

“See, e a . ,  57 a m p .  Gen. 476 (1978); 53 Comp. Gen. 782 
(1974).See r h o  28 U.S.C.§ 2408 (1976). 

Pleadingand Proof of Foreign Law 
Before the Armed Services Board 

of Contract Appeals 
FirstLieutenant Richurd J.Russin 
Office of the Staff Judge Advocate 

Eighth USArmy, Korea 

One consequence of the worldwide stationing of 
American armed forceshas been an increase in the 
number of contracts between the United States 
government and foreign contractors. Although 
these international contracts are relatively precise 
in the mechanics of dispute resolution,’ they are 
often silent as to the law to be applied in deciding 
the controversy. Should the dispute reach the 
Armed Services Board of Contract Appeals 
(ASBCA),*the issue of what law is to govern the 

‘See Contract Disputes Act of 1978, Pub. L. No. 95-563,
$5 2-13, 92 Stat. 2583 (codified at 41 U.S.C. $5 601-12 
(Supp.LII 1979)),amended by Federal Court Improvement Act, 
Pub. L. No. 97-164, $5 156 & 160(aX15),96 Stat. 47 (1982); 
Defenw Acquisition Reg. 5 7-103.12 (1980). 

‘The Armed Services Board of ContractAppeals, which sits in 
Alexandria, Virginia, is the reviewing authority for appeals by 
contractors from unfavorable decisions of contracting officers. 
It waa established in 1949 to relieve government department 
heads from personally reviewing the complaints of contractors. 
Zn cases involving disputes arising out of directprocurement by 
US. forces overseas, the ASBCA’s jurisdiction is governed by 
the individual Status of Forces Agreement entered into b e  
tween the host country and the U.S.See U.S.Dep’t of Army 
Pamphlet No. 27-153, Procurement Law, para. 1-qc) (15 Mar. 
1983). For example, Article 44 of the Agreement between the 
Parties to the North Atlantic Treaty Ehgarding the Status of 
Their Forces with Regpect to Foreign Forces Stationed in the 
Federal Republic of Germany of August 3,1959 (which i s  also 
known as the Supplementary Agreement for Germany), 14 
U.S.T.574-76,T.I.A.S.No.6351,provides: 

transaction may be confronted. Therefore, the 
purpose of this article is to examine how these 
questions are resolvkd under current ASBCA con
flict of law rules and practices. 

6. (a) Disputes adiing from direct procurement by the 
authorities of a force or of 8 civilian component of goods 
and services in the Federal territory shall be eettled by 
German courh or by an independent arbitration tri
bunal. Where the German courts are to decide the dis
pute, the p l a i t  shall be lodged against the Federal Re
public, which shall conduct the cnse in its own name in 
the interest of the sending State. Paragraphs 2 ,4  and 5 
of #is Article shall apply mutatis mutandis as regards 
relations between the Federal Republic and the Sending 
State. 

(b) Agreements between the Federal Republic and a 
sending State shall, however, take precedence over the 
provisions of subparagraph(a)of this paragraph. 

Paragraph 6(b)of the SupplementaryAgreement was given ef
fect in the Agreement Between the Federal Republic of Ger
many and the United States of America on the Settlement of 
Disputes Arising Out of Direct Procurement,signed, 3 August 
1959,14 U.S.T.691-92, T.I.A.S. No. 5352. Article 3 states: 

Disputes shall be settled in accordance with the pro
visions specified in the contract signed by the contract. 
ing parties. Where the contractcontains no provisions to 
thie effect, plaits,  except in the m e  of the German 
Federal Railways and the German Federal Post for 
which separate arrangements may be agreed, shall be 
lodged with the German courts against the Federal Re
public which shall conduct the case in ite own name in 
the interest of the United States; paragraphs 2 ,4  and 5 
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Determining the Applicable National Law 
Express Intent of the Parties 

When faced with a contract dispute arising from 
an international transaction, the initial question 
to ask is which nation’s law applies under the cir
cumstancesof this case. The general rule is to look 
first for the intent of the parties.s If the contract 
contains a provision stating the law of one of the 
parties i s  to apply, then that law would probably 
govern the transaction.a Itshould be noted foreign 
civil statutes,‘ non-contract law matters, and is
sues of unconscionability6may render the express 
clause inapplicable. 

The Most Significant Relationship Test 
In the absence of any clear intent as to the 

choice of law in settling disputes between the U.S. 
government and a foreign contractor, the 
ASBCA’s prior practice was to apply the law of the 
place where the contract was performed (ler loci 
solutionis) when performance was at issue.e This 
approach was subsequently replaced by the 
“center of gravity” or “most significant connec
tion” test’ in Gourmet Enterprises, Ltd.e In that 
case, the foreign contractor was a corporation 
domiciled in Hong Kong, which is subject to 

of Article 44 of the SupplementaryAgreement shall sup 
ply mutatis mutandis.” 

See also Jakob Roesner, ASBCA No. 24880,81-1 BCA para. 
14,944. 

Since USAREUR contracts typically contain a standard dis
putes clause permitting appeals of contractingofficer decisions 
to the ASBCA, the Board will acquire jurisdiction of the dis
pute. I d .  at 73,970. 

‘Gourmet Enterprises, LM., ASBCA No. 16543, 73-2 BCA 
para. 10,064,at 47.206. 

‘See E. Rabel, The Conflict of Laws368-70 (1947). 
‘Roberts, Private and Public International l a w  Aspects of 

Governmenla1Contracts, 36 Mil. L. Rev. l(1967).See geneml
ly, Pasley,Offshore Procurement,18 Mil. L. Rev. 65 (1962). 

‘Marubeni-Jida, GI, ASBCA No. 16937, 72-1 BCA para. 
9,408; Juan Gonzalas Villalba, ASBCA No. 11942,68-1 BCA 
para. 6,855; Fuji Motors Gorp.,ASBCA No. 2117,58-1 BCA 
para. 1.817; Vonks Handelmaatschappij, ASBCA No. 621 
(1950).In matters concerningthe validity of a contract,the tra
ditionallex lociwaa the place of execution. 

‘See Restatement (Second)of Conflictof Laws5 188 (1971). 

‘ASBCA No. 16543,73-2 BCA para. 10,064. 

British law. The contractor had sold approximate
ly 700 travel alarm radios to a U.S.military base 
in Vietnam. The officer who had approved the pur
chase, however, did not have the authority to do 
so. When the US.government refused to pay for 
the radios, the contractor sued for the purchase 
price. To resolve the dispute, the ASBCA had to 
decide whether the law of Hong Kong, Vietnam, or 
the United States governed the contract. The 
board dismissed outright any arguments that Viet
namese law applied since the contract’sconnection 
with the country was merely the “fortuitous cir
cumstance that the buyer, Da Nang NCO Open 
Mess, was located there.lYeThe board then found 
British law inapplicable; iis only connection with 
the contract was the fact the contractor was domi
ciled there. The ASBCA justified the application 
of American law because the purchase orders had 
been sent from the U.S.base in Da Nang and the 
radios were to be delivered to the NCO Open Mess, 
the buyer’s place of business.l0 

Another case illustrating the “most significant 
relationship” test was Gesellschaft Fuer Ferti
gungstechnik u. Maschinebuu AG (GFW.” The 
contractor, Gesellschaft, an Austrian corporation, 
had built a high technology forging machine for 
the U.S.Army. When the final payment became 
due, the Army issued a check to Gesellschaft.Sev
eral days later, however, the Army requested the 
contractor to return the check because there had 
been insufficient funds to cover it. The contractor 
did so, but with the belief that another check 
would be forwarded within a reasonable time. Un
fortunately, the payment was not made until six 
months later and Gesellschaft was forced to pay 
interest on obligations it had incurred because of 
the delay. Gesellschaft sought to recover the in
terest from the U.S.government in accordance 
with Austrian law. The government argued in 
favor of applying American law, which would not 
permit the contractor to recover the interest. The 
government claimed that, since the contract was 
not to be exclusivelyperformed in any singlejuris

‘ Id. at 47,207. 

”It i s  interesting to note that the board looked at British law 
anyway and found the result would have been no different.Id. 

“ASBCA No. 24816,81-1 BCA para. 24,924. 

I
I 
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diction, the law of the country where final per
formance was made, the United States, should 
govern. The ASBCA rejected this notion and held 
Austrian law to apply as it had the "most signifi
cant connection" to the contract. Although the 
contract required the machine to be shipped to and 
installed in the United States, most of the costs in
curred in manufacturing the machine and the time 
spent in performing the contract occurred in 
Austria made Austria's relationship to the transac
tion paramount.1a 

Section 188 Of the Restatement (Second) ofCon
flicts of Laws" established criteria to examine in 
determining the country which has the most sig
nificant relationship to the transaction. These are: 

(a) the place of  contracting; 

(b) the place of contract negotiations; 

(c) the place of performance; 
(d) the location of the subject matter,of the con

tract; and 
(e) the domicile, residence, nationality, place of 

incorporation and place of business of the 
parties.14 

The Restatement rule adds that "[tlhese contacts 
are to be evaluated according to their relative im
portance with respect to the particular issue."" 
Thus, in Gesellschuft, where performance was at 
issue, the board attached the most significance to 
the place of performance and the fact most of this 
performance, i.e., the construction of the forging 
machine, occurred in Austria. In Gourmet Enter
prises, the ASBCA felt that not only the place of 
performance,but also the place of contracting car
ried weight for purposes of determining the most 
significant connection.lE 

#'It took one and a half years and over $6 million to rnanufac
ture the machine in Austria. 

"See also Commercial Ins. Co. of Newark, New Jersey v .  
Pacific-PeruConstr.Corp.,658 F.2d 948 (9th Cir. 1977). 

"Restatement (Second)of Conflict of Laws 5 l88(2)(1971). 

''Id. 

'@The board equated the place of the sending of the purchase 
order by the contracting officer with the place of contracting. 

By far, the clearest example of the ASBCA's 
application of the most significant relationship 
test occurred in Nedlloyd Ri Jn-En Binnenvmrt.ll 
Nedlloyd, a Dutch transportation firm, and the 
US. Army Transportation Command, had entered 
into a contract whereby the Dutch firm was to 
transport several tanks via barge to Rotterdam. 
The company was unable to unload the tanks on 
the prescribed day because the barge had been 
overstowed with commercial goods. The following 
day, the wildcat dock strike was in effect and Ned
lloyd could still not unload the tanks. The com
pany subsequently ordered the barge to another 
Dutch harbor and the tanks were unloaded, albeitseveral days Nedlloyd to charge the 
Army for fees and the costs of loading, 
unloading, and cakage. The contracting officer 
refused to pay. The ASBCA, however, partially re
versed the decision. The conflict of law question 
was whether the contractor was entitled to inter
est and costs of appeal. Nedlloyd argued for the 
application of Dutch substantive law while the 
Army claimed that German law applied. - 1  

The board began its analysis of the governing 
law issue by discussing the general conflict of law 
rules as applied to transportation contracts. The 
rule adopted by the ASBCA was the "most signifi
cant relationship" test. While Germany was found 
to have the most contacts in number,18the Nether
lands possessed the more qualitatively significant 
contacts. First, the contract involved the U.S.mili
tary forces in Germany, not a German national or 
company. Second, the activity which spawned the 
dispute-the unloading of the tanks-occurred in 
the Netherlands. Third, since the appellant was a 
Dutch firm, the Netherlands had "a very deep, 
close and significant interest in the contract."1g 
Finally, the board noted that the Netherlands had 
a statute requiring Dutch law to apply if unloading 
took place there, another indication of Holland's 
significant interest in the transaction. . 

To be sure, the most significant relationship test 
is not a panacea for solving conflict of law prob

"ASBCA No. 24819.81-1 BCA para. 16,019. 

%f. at 73,321. 

lo?. at 74,322. 

I 
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lems. The quality versus quantity of contacts 
analysis has not brought definition tu this area of 
the law. Counsel for both sides now have more 
room to argue the rule to their advantage. Al
though the lex loci rule contained a risk of injus
tice by its rigid application to any particular set of 
facts, that rule at least permitted counsel to pre
dict with greater certainty what law would apply 
andprepare accordingly. 

Determining the Pertinent 
Conflict of Law Rules 

Once it is decided a particular nation's law 
should govern the transaction, the next question 
involves whether the whole law of that nation ap
plies, including its conflict of law rules.MAmer
ican courts have uniformly treated the conflict of 
law issue as a procedural matter to be decided 
under the forum's own rules. The ASBCA also ad
heres to this practice.21This approach tends to 
lend certainty to the result of the litigation and is 
easier to apply since the forum is naturally more 
familiar with its own rules.O*Moreover, it avoids 
the problem known as renupi. Under this doctrine, 
a court applying a foreign conflict of law rule may 
find that it refers the issue of the case back to the 
conflicts law of the forum. The forum conflicts 
rule, in turn,might refer the issue to the law of the 
foreign country. Consequently,the court may find 
itself immersed ina circular dilemma.ss 

'Osee R. Leflar,American Conflictsof Law 0 7 (1977). 

"Gesellschaft Fuer Fertigunstecknik u. Maschinenetmu AG 
(GFM),ASBCANo. 24816,81-1 BCA para. 24,924. 

"Restatement (Second) of Conflict of Laws 0 186, comment b 
(1971). 

'See R. L e h ,  supm note 20. By ignoring the foreign conflict 
of law rules, decisions are reached which may be at adds from 
that which the foreign forum would have decided.Therefore, a 
better approach h& beenhinted at in the Restatement (Second) 
of Conflict of Laws (1971).In comment b to section 186, the 
American Lew Institute stated that the forum will consult the 
foreign conflictof law rules"for whatever light these rules may 
shed upon the extent of the other state's interest in the applica
tion of ita substantive law. The comment adds that 

the forum should concern itself with the question 
whether the courts of that state would have applied this 
[substantive] rule in the decision of the w e .  The fact 
that these courts would have applied thisrule may indi
cate that an important interest of that state would be 
served if the rules were applied by the forum. Converse 

Ascertaining the Applicable Substantive 
Foreign Law-Federal Rule of Civil 

Procedure 44.1 

When the law of a particular foreign country is 
held to govern the contract, the next and probably 
most difficult step is to ascertain what exactly is 
the substantive law of that nation. At one time, 
this problem was treated as a question of fact with 
the burden of proving the substantive law on the 
proponent of the law." Today, however, with the 
ASBCA's adoption of Federal Rule of Civil Proce 

ly, the fact that these courts would not have applied this 
rule may indicate that M important interest of that 
state would be infringed if the rule were not applied by 
the forum. 

14Roberta,Private and Public Intemtionul Law Aspects of  
Government Contmcts, 36 Mil. L. Rev. 1, 63-68 (1967). If 
counsel failed to prove the substantive law in federal court, the 
case was subject to n variety of conaequences.By far, the hamh
est result was for the case to be dismissed for failure to state a 
cause of action. Cuba R.R. v. Crosby, 222 U.S. 473 (1912); 
Wnlton v. Arabian Am. Oil Co., 233 F.2d 641 (2d Cir.),cert. 
denied, 362 U.S.872 (1956). The rationale behind this practice 
was popularly known aa the "vested rights" theory. Among its 
advocates waa Justice Oliver Wendell Holmeswho described 
the theory in the CubaR A  case: 

[TPe only justificetion for allowing a party to recover 
when the c a w  pf action arose in another civilized juris
diction is a well-foundedbelief that it was a cause oE a0 

tion in that place. The right to recover e t a n d ~upon that 
as ita necessary foundation. It ie part of the 'plaintiffs" 

. case, and if there is a reason for doubt he must allege 
and prove it. 

Id. at 479. To avoid this dismissal, other courts merely applied 
the law of the forum by default or adopted presumptiona as to 
the foreign law. The former approach waa called, for obvious 
reasons, the "Local Law" theory. Schlesinger. A Recurrent 
Problem in TranenutionulLitigation: The Effect of Failure to 
Invoke orprove the ApplicableForeignLaw, 59 CornellL. Rev. 
1 , 5  (1973).Under the latter approach, courts would employ ea
sentially three presumptions a i  to the foreign law. The T i t  
was that the court would presume, in the name of inherent jus
tice, that the basic principles of law necessary to .support the 
claim exist in all civilized nationa. Alexander, TheApplication 
and Avoidance of Foreign Law in the Imw of Conflicts, 70 Nw. 
U.L.Rev. 602, 609 (1976). The second method employed by 
mme courts waa to presume the foreign law WM the same as 
the law of the forum when the foreign country had a common 
law tradition. See, e.g., SegurcaTepeyac, S.A. Compania Mexi
cans De SegurosGeneralas v. Boatram, 347 F2d  168 (6th Cir. 
1965);Pbilp v. Ma&, 261 F.2d 945 (9th Cb. 1958). The fmal 
approach was where the court would simply presume the for
eign law to k the same aa the forum's regardless of the foreign 
country'e legal history. Alexander,supna. 
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d u e  44.lg8in Mai-To-Nghien, d/b/a Hang T.S.C. 
V.N.,lethe foreign law issue is to be resolved as a 
question of law. Rule 44.1 reads: 

A party who intends to raise an issue con
cerning the law of a foreign country shall 
give notice in his pleadings or other reason
able written notice. The court, in determin
ing foreign law, may consider any relevant 
material or source, including testimony, 
whether or not submitted by a party or ad
missible under the Federal Rules of Evi
dence. The court’s determination shall be 
treated as a ruling on a question of 1aw.l’ 

The Notice Requirement of Rule 44.1 

Rule 44.1 initially demands that the proponent 
of the applicability of foreign law give notice of 
such law either in his pleadings or in some other 
reasonable written form. The purpose i s  to avoid 
unfair surprise to the opponent.= Further, the no
tice can be given by a medium “outsideof and later 
than the pleadings, provided the notice is reason
able.”*PHowever, the Rule does not prescribe the 
form the notice is to take. 

=39 F.R.D. 117 (1966). The rule was adopted in 1966 “to fur
nish Federal courts with a uniform and effective procedure for 
raising and determining an issue concerning the law of a for-‘ 
eign country.” Advisory Committee’s Notes, 39 F.R.D. 117 
(1966). 

=ASBCA No. 16813,73-2 BCA para. 10,347. 

”39 F.R.D.117 (1966). 

=Id. 

‘@Id.at 118. The Advisory Committee on the Federal Rules of 
Civil Procedure justified this flexible approach for the follow
ing reasons: 

In some situations the pertinence of foreign law is a p  
parent from the outset; accordingly the necessary inves
tigation of that law will have been accomplished by the 
party at the pleading stage, and the notice can be given 
conveniently in the pleadings. In other situatiom the 
pertinence of foreign law may remain doubtful until the 
case is further developed. A requirement that notice of 
foreign law be given only through the medium of the 
pleadings would tend in latter instances to force the 
party to engage in a peculiarly burdensome type of in
vestigation which might turn out to be unnecessary;and 
correspondingly the adversary would be forced into a 
possibly wasteful investigation. 

Id. 

Rule 44.1 intentionally establishes no definite 
time limit for furnishing notice of a foreign law is
eue except that the timing of the notice ought to 
have been reasonable. In determining what is a 
reasonable time to give notice, the Advisory Com
mittee recommended that the.court examine the 
circumstances under which the notice was given. 
Among the factors to be considered are the stage 
which the trial has reached at the time of provid
ing notice, the party’s reasons for not giving 
earlier notice, and the importance of the foreign 
law issue to the trialas a whole.ao 

ASBCA cases are devoid of litigation over the 
notice problem. In view of the uncertainty in this 
area, the written notice of the foreign law issue 
should be furnished at  the earliest possible time in 
the board proceeding.” 

Provision forIndependent Judicial Inquiry 
The second sentence of Rule 44.1 opens up the 

door to permit the board to conduct ita own inde
pendent inquiry into the substantive foreign law.’l - i  

The use of the word “may” in the language of the 
Rule is noteworthy. The independent inquiry is  a 

‘Old. 

“ASBCA decisions may be appealed to the U.S.Court of A p  
peals for the Federal Circuit. See Contract Disputes Act of 
1978, supra note 1. Whether failure to provide notice of a for
eign law issue during the board proceeding would preclude r&
ing the matter on appeal is unclear. However, according to one 
federal circuit, notice of a foreign law issue must be raised at 
the trial level or else it cannot be raised on appeal.In Ruff v. St. 
Paul Mercury Ins. Co.,393 F.2d 600 (2d Cir.1968),the Second 
Circuit ruled that the language of the first sentence unmistak
ably requires written notice of the foreign law question to be 
submitted at the trial level and hence, the party’s failure to do 
so precluded his raising the issue of foreign law on appeal. 

The Ninth Circuit has appeared more permissive than the 
Second Circuit. In Commercial Ins. Co. of Newark v. Pacific-
Peru Cowfir.Corp.,558 F.2d 948 (9th Cir. 1977),although the 
court noted that it WaB possible for Peruvian law to apply in the 
case, the appropriate forum law was applied in^ neither party 
had raised the issue at the trial or appellate level. This case a p  
pears to suggest the appellate court may exercise ita discretion 
whether or not to recognize a foreign law issue beyond the trial 
level.See also Restatement (Second)of Conflictof Laws 5 136, 
comment h (1971). 

“See generally Mffler, Federal Rule 44.1 and the “Fact”Ap 
preach to Determining Foreign Law: Death Knell for a Die- -
Hard Doctrine, 65 Mich. L. Rev. 615 (1967);Schlesinger,supra 
note 22. 
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discretionary matter with the board. Thus, a liti
gant, out of pure &elf-interest,ehould etrive to 
fully inform the ASBCA of the governing eubatan
tive law. 

In William Gohngco ConstructionCo. the con
tractor had been awarded a contract by the U.S. 
Navy to build a certain number of family housing 
units at Subic Bay for a fixed price of approxi
mately $4 million. After completing the project, 
the contractor sought additional funds from the 
Navy for "extraordinary, unprecedented, and in
flationary' price increases caused by the world
wide energy crisis and the enactment of various 
Philippine labor laws and decrees.ns' At issue waa 
who had assumed the risk of the cost increases. In 
finding for the Navy, the board relied in part on a 
portion of the Philippine Civil Code that directly 
supported the US. government's position, but 
which neither party had cited. 

Another case involving this matter of independ
ent inquiry by the ASBCA was Peter Schud Gmb 

7 H & CO.'~In Peter S c M ,  although German law 


1 
. was the applicable law, the contractor failed to 


i furnish the b o d  with any specific provisions of 

German law which would cause it to conclude the 


1 1 US.government was obligated to compensate the 

I 	 contractor for the extra costs he incurred in per

forming the contract.6BSince the contractor did 
make a general allegation that he should have 
been dealt with in good faith by the government, 
the b o d  took it upon itself to investigate the sub  
ject of "good faith dealings" in German law. Their 
study revealed that a particular section of the Ger

~~ 

UASBCANo. 22423,78-2, BCA para. 13,308. 

uId.at 63,085. 

"ASBCA No. 24790.81-1 BCA para. 16,111. 

T h e  contractor, a German trash hauling company, had en
tered into a contract with the US.Army in Europe to collect 
and dispose of garbage from several designated arem for a f i  
ked  price of DM 148,166.20a year. Aa a consequence of the 
local German authorities closing down their nearby refuse 
dump, the contractor was forced to incur greater costa by hav
ing to haul the garbage a greater distance to another refuse 
dump. The contractor absorbedthe costa initially,but then re

3n
quested an increase in the contract price to cover the remaining 
five months of the agreement. The contracting officer denied 

I the request and the contractor appealed the decision to the 
ASBCA. 

man Civil Code was most likely the applicable 8ec
tion. The ASBCA went further and examined the 
code section in light of a prior U.S.Army Europe
Board of Contract Appeals decision which dis
cussed the interpretation of the m e  section." 
Despite the fact the language of the European
Board case was dicta, the ABBCA quoted it at 
length and relied on it to deny the contractor the 
extra payments. 

These two cases illustrate two of the principal 
problems with the independent judicial inquiry 
into foreign law matters. The f i t  is it may be un
fair to the parties if the ASBCA has neglected to 
inform them of its intent to conduct and rely on 
the board's own research.*6Second, the judges may 
not have the time or the inclination to extensively 
research the foreign law on their own. Thus, the 
outcome of the case may be determined by an in
complete study of the law.'O, 

In the event the board decides not to exercise its 
discretion to investigate the foreign law and the 
parties fail to prove the substantive foreign law, 
there are several possible actions the board could 
take. Although extremely unlikely, the ASBCA 
could dismiss the case for not stating a cause of ac
tion. A more workable approach would be for the 
board to demand more proof from the parties on 
the grounds it would aid in the disposition of the 
action.40 Another method was employed in 
Schiffahrt und Kohlen-Age~tier.~~In this case, a 
German contractor sought reimbursement for ad
ditional costs incurred in performing a service con
tract for the Army. The appellant presented an af
fidavit interpreting the applicable German law as 
it applied to the facts at issue. This affidavit, how
ever, was rendered less reliable because of the gov

"The cited case was Hoffmeyer and Hum, USAREUR BCA No. 
342 (19 Aug. 1971). 

"Alexander, 6Upm note 24, at 616. See abo 39 F.R.D. 69, 
118-19 (1966). 

mid.See genemlly Pollack, Proof of Foreign &w, 26 Am. J. 
Comp. L. 470 (1978). 

'Old. at 472. See, e.g., Fed. R. Civ. P. 16. For instauca,in 
NedUoyd Ri Jn-En Binnenvaart,ASBCANo.24819.81-1 BCA 
para. 16,019, the presiding administrative judge ordered the 
parties to brief the issue of applicable law. 

"ASBCA No. 10219,66-2 BCA para. 6,038. 
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enunent’s showing of conflicting interpretations. 
Since the U.S. law coincidentally led to a result 
”not significantly different” from what the con
tractor desired, the US. law was applied.4aA 
fourth approach was employed in Impresa Con
struzioni Geom. Luigi Salvi & C.4a Here, the 
ASBCA ruled that in the absence of a strong ex
position of the applicable substantive foreign law 
by the appellant, the board would merely apply 
the law of the forum.“ 

Sources of Foreign Law 

With the adoption of Rule 44.1 by the ASBCA, 
the parties are hampered by fewer evidentiary 
problems in proving what the law of a particular 
foreign country is. The second sentence of the Rule 
opens the way to a wide variety of materials. The 
Advisory Committeestated: 

In all events the ordinary rules of evidence 
are often inapposite to the problem of deter
mining foreign law and have in the past pre
vented examination of material which could 
have provided a proper basis for the deter
mination. The new rule permits consider
ation by the court of any relevant material, 
including testimony, without regard to its 
admissibility under Rule 43.46 

In comments to Federal Rule of Evidence 201, 
the Advisory Committee on Evidence specifically
removed the matter of proving foreign law from 
being subject to the rules. The Committee said 
that Rule 44.1 was 

founded upon the assumption that the man
ner in which law is fed into the judicial proc
ess is never a proper concern of the rules of 
evidence but rather of the rules of procedure. 
The Advisory Committee on Evidence, be
lieving that this assumption is entirely cor
rect,proposes no evidence rule with respect 

“Id. at 23,734. 

“ASBCA No.16594,74-1 BCA para. 20,388. 

“This rule is consistent with Restatement (Second)of Conflicts 
of Law Q 136, comment h (1971). See also Commercial I ns .  Co. 
of Newark,New Jersey v. Pacific-Peru Constr. Corp.,558 F.2d 
948 (9th Cir. 1977). 

“39 F.R.D.117,118 (1966). 

to judicial notice of law, and suggests that 
those matters of law which, in addition to 
foreign-countrylaw, have traditionally been 
treated as requiring pleading and proof and 
more recently as the subject of judicial notice 
be left to the Rules of Civil and CriminalPro
~edure.‘~ 

Despite the flexibility of this Rule, a party rely
ing on foreign law continues to face a special chal
lenge in order to satisfy the board as to the cor
rectness of its interpretation. Tomeet thisburden, 
counsel may have to call on experts in the foreign 
law to testify before the board or resort to trans
lated literature covering the foreign law. 

The use of legal experts is among the more popu
lar methods of proving foreign law.“ In federal 
court, the litigants will  normally put either a na
tive foreign lawyer or a local American expert in 
the foreign law on the stand to prove the foreign 
law.48Once the expert is on the stand, he or she 
may even render a personal opinion as to how the 
court should apply the law to the given set of 

such an opinion is not essential, however, 
for the court to arrive at a legal 

t 
The use of experts to prove the foreign law also 

has its drawbacks. Since the witness is to 
cross-examination, the expert’s testimony may 

‘e46F.R.D.195,205-06 (1969). 

4 T I b  is derived from ti^^ ~ ~ h ~ ~ ’commentrrper. 
taining to the difficulties of interpretingPuerto Rican laws: 

When we contemplatesuch a system from the outside,it 
seems like a wall of stone, every part even with all the 
others, except so far ES our own legal educationmay lead 
us to see subordinations to which we are accustomed. 
But to one brought up within it, varying emphasis, taut 
assumptions, unwritten practices, E thousand influences 
gained only from life, may give to the different parts 
wholly new valuea that logic and grammar never have 
got from books. 

Dim v. Gonzalez,261U.S.102,106 (1922). 

‘#See Diaz v. Southeastern Drilling Co. of Argentina, S.A.,324 

F. Supp. 1(N.D.Tex.1969),aff’d, 449 F.2d 258 (5th Cir. 1971); 

Annot., 75 A.L.R.3d177,197 (1977). 


‘‘Diaz v. SoutheasternDrilling Co. of Argentina, S.A.,261U.S. 

Ib2 (1922);Burnett v.Trans World Airlines,368 F. Supp. 1152 

(D.N.M. 1973). n 


‘Osee, e.g., In Re Estate of Dam, 444 Pa. 411,283 A.2d 282 
(1971). 
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lose ita effectiveness in the course of the "semantic 
wrangling" between the witness and opposing 
counsel.B1Thus, a party intent on educating the 
board as to the substantive foreign law would be 
wise to brief and argue that law in the aame 
fashion a matter of domestic law would be briefed 
and argued.'l 

Under the language of Rule 44.1, the board may 
look at any relevant material. This includes 
treatises, statutory materials, advisory opinions,aa 
and foreign language dictionaries." The broad 
scope of Rule 44.1 would even permit the board to 
examine unauthenticated copies of foreign lawn6' 
However, a mere citation to written legal mate
rials is not enough; the material must be trans
lated and a copy thereof furnished to the board. 

Significance of Determining Foreign Law as 
a Question of Law 

Rule 44.1 explicitly provides that the foreign 
law issue is to be treated as a question of law?e 

nlPollack,supmnote 42, at 474. 

"Id. See uleo Cwtk v. Beatrice Foods,CO., 481 F. Supp. 1275 
(S.D.N.Yn),off'd,633F.2d203(2dCir.1980). 

Wee Elektro-Industrie Montage Ingenieur Rudolf H. Winter. 
ASBCA No. 20609,77-1 BCA para. 12.386. 

"See eq.,Burnett v. TransWorld Airlines,supm. note 49. 

MRamirezv. Autobuaes Blancos Flecha Roja, S.A.De C.V.,486 
F.2d 493 (6thCir. 1973). 

"Cuneo, Some Pmctical Applications of International Law to 
Government Contracts, 60 Notre DameLaw.843 (1976);Kap 

This approach subjects the board's ruling on the 
foreign law issue to appellate review." There is a 
distinction, however, between the determination 
by the ASBCA of foreign law as a question of law 
and domestic law as a question of law. When a 
case involves domestic law, the board must always 
ascertain the domestic law. Determining the appli
cable foreign law, on the other hand, is discretion
arySB8 

Conclusion 

By rejecting the rigid lex loci rule and replacing 
it with the flexible analysis of the "most signifi
cant relationship"test,the ASBCA will be hearing 
an increasing number of contract disputes involv
ing foreign law issues. Furthermore, the board's 
adoption of Rule 44.1 has significantly eased the 
problems in proving the law of another nation. 
The liberal notice requirements, the broad scope of 
materials that may be submitted to the board,and 
the treating of the foreign law issue as a question 
of law are all factors which greatly facilitate deter
mining the substance of the foreign law. 

, 

lan, Continuing Work of the Civil Committee: 1966 Amend
ments of the Fedeml Rules of Civil Procedure (&,81 Harv. L. 
Rev.691,613-17 (1968). 

"Schlesinger, supm note 24. Another purpose for treating the 
foreign law issuea6 a question of law is to make it clear that the 
foreign law iseue ia decidedby the judge and not the jury. 

88Zd. 

Reserve Affairs Items 

Reserve AffairsDepartment, TJAGSA 


New Chief Judge, US,Army LegalServices 
Agency (MOBDES) 

Colonel Daniel W. Fouts of Greensboro, North 
Carolina, has been nominated to succeed Brigadier 
General William H. Gibbes as Chief Judge, U.S. 
Army Legal Services Agency (MOB DES). Colonel 
Fouts currently is the Commander, 12th Military
Law Center, Columbia,South Carolina. He will as
sume his new duties on 1 May 1983. 

Colonel Fouts began his military career as an en
listed man and served on active duty with the 2nd 

and 7th Infantry Divisions in Korea from 1953 to 
1955. He obtained his LL.B., cum laude, from !
Wake Forest LawSchool in 1958 and received a di
rect commission in the U.S. Army Reserve, 
JAGC, in 1959. He has served as a Civil Affairs 
Legal Officer,a USAR school instructor, senior d e  
fense counsel, chief of military justice, and Staff 
Judge Advocate, 120th ARCOM. He has com
pleted the Judge Advocate Officer Advanced 
Course, Command and General Staff College. In. _ .  

dustrial College of the Armed Forces (National Se 
curity Management), and has been accepted for 

I 
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the United States Army War College Correspond
ing Studies Course. His decorations include the 
Meritorious Service Medal (2d award). 

Since 1959 he has been a member of the law 
firm of Adams, Kleemeier, Hagan, Hannah & 
Fouts in Greensboro, North Carolina. Colonel 
Fouts is a member of the North Carolina Bar and 

is admitted to practice before all courts of North 
Carolina, the three federal district c o d  in North 
Carolina, the Fourth Circuit Court of Appeals and 
the U.S.Supreme Court. He is a part president of 
the 18th Judicial District Bar,past chairman of 
the Military Law Committee of the North Carolina 
Bar Association, and past president of the Greens
boro Chapter of the Reserve Officera Association. 

American BarAssociationlYoungLawyers Division 
Military SenriceLawyers CommitteeMeeting 

Captain Bruce E. Kmold 

ABAfYLDDelegate 


Tort Branch, Litigation Division, OTJAG 


Although many of the invitees could not attend, 
several very active committees did send repre
sentatives. The information they provided about 
their committees should prove useful to most of 
the other committees. 

The Honorable Robinson 0. Everett, Chief 
Judge of the US. Court of Military Appeals, re
ported for the Special Committee on Military Per
sonnel, North Carolina State Bar,chaired by Mark 
E. Sullivan. This committee i s  extremely active 
and provides excellent support to the military at
torney. It has established an "Operation Standby" 
program, apparently patterned after the program 
implemented in Florida, in which local attorneys 
have agreed to be available for consultation with 
the military attorney. This program can greatly 
enhance the ability of the military attorney, who 
is often not a member of the host state bar, to pro
vide legal assistance to the military client. At a 
minimum, the local attorney can direct the mili
tary attorney to proper statutes or texts which 
might prove helpful, thereby saving time in re
search. Chief Judge Everett reported that the pro
gram has been succeesful in garnering participa
tion by local attorneys. Surprisingly,the vast ma
jority of those participating have had no connec
tion with the military, whether aa reserve or ac
tive duty judge advocate. 

Another major project of this committee is to fa
cilitate representation of soldiers in civil court by 
the military attorney. The committee has already 
proposed and secured passage of a statute permit
ting such representation. It is recommending that 

initial representation be done by attorneys in uni
form who arealso members of the state bar. There
after, once the program has established itself, 
other military attorneys could appear in court. 
The current law requires that the military at
torney appear under supervision of a atate-li
censed attorney. It is envisioned that such super
vision would be minimal, often only an initial in
troduction at first appearance. 

The third major project of this committee i s  the 
sponsoring of  conferences or CLE on local law. 
These conferences are held at the various installa
tions and address the laws applicable to general 
legal assistance. Coordination is performed by the 
committee and some funding is provided for mate
rials, but the instructors are volunteers. To date, 
these seminars have been eagerly attended with 
participation by approximately fifty attorneys. 

Lieutenant Colonel Frances P. Rice reported for 
the ABA Standing Committee on Lawyers in the 
Armed Forces (LAF),chaired by the Honorable 
John D. Fauntleroy. LTC Rice provided material 
which amply depicts the many activities of this 
committee. Briefly, LAF is considering support of 
a recent proposal that the Federal Tort Claims Act 
be amended to provide protection from malprac
tice to legal assistance officers. It also supports 
making military law a specialty and having CLE 
credit given for the military courses attended by 
judge advocates.Finally, this committee is review
ing the possibility of professional pay for the mili
tary attorney as well as problems associated with 
state bar dues and other fees. 
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Neil B. Kabatchnick, Chairman of the Military 
Law Committee, reported that his committee is 
currently supporting a liberal application of the 
three year limitations period applicable to matters 
brought before the Board for Correction of Mili
tary Records. The committee is attempting to se
cure support from the ABA Standing Committee 
on Military Law. The committee meeta on a 
monthly basis and will be implementing an “Oper
ation Standby”in the near future. 

The ABA Standing Committee on Military Law, 
chaired by Ernest H. Fremont, is currently review
ing proposed amendments to the Uniform Code of 
Military Justice and hopes to develop specific rec
ommendations.It is also discussing the possibility 
of utilizing military attorneys to act as law clerks 

! 	 for the Court of Military Appeals. While many 
have expressed support for this proposition,it was 
noted that there may be some inherent conflicts, 
at  least in perception, in having militaryattorneys 
assist this court which is designed to provide civil
ian oversight for military legal procedures. The 
committee agreed to seek ABA support for a reso
lution recommending that CMA opinions be more 
fully integrated into the West Digest system. 
These decisions would continue to be published in 
the Military Law Reporter, but selected opinions 
would also be reported in the Federal Reporter sys
tem as is done with the Circuit Courts of Appeal 
decisions. Finally, the committee is reviewing the 
Board for Correction of Military Records applica
tion of the three year limitations period. 

The ABA Standing Committee on Legal Assis
tance to Military Personnel (LAMF’) Chaired by F. 
Dore Hunter, is attempting to eecure passage of 
legislation which would provide a statutory basis 
for the current legal assistance programs imple
mented by the military services. LAMP also pub 

lishes a newsletter, entitled Legal Assistance 
Newsletter, which is sent to state and local bar 
presidents, state bar military committees, numer
ous law schools, deans, and various other commit
tees and interested persons, as well as the legal as
sistance offices of the military services. This com
mittee also actively encourages the sponsorshipof 
legal seminars by state and local bar associations. 
In addition, it has encouraged production of video 
tapes by the various state bars to welcome military 
attorneys to their new assignments in their state. 
LAMP is currently planning a video of its own. 
Finally, LAMP is also reviewing the possibility of 
legislation to protect military attorneys from mal
practice. 

The Military Service Lawyers Committee 
(MSLC) of the Young Lawyers Division is prepar
ing a guide to the ABA for the military attorney. 
This pamphlet wilI list all military related commit
tees within the ABA as well as affiliated military
related committees. A short summary of the activ
ities of each committee will be provided. MSLC is 
also working on a proposal to eliminate ABA dues 
for the military attorney’s first year. Experience 
of other associationsand sections has shown that a 
significant number of those who join will retain 
their membership even when dues begin. This 
committee is also studying the possibility of mak
ing video tapes used by the military available to 
the YT.,D affiliates who sponsor CLE.These tapes 
cover a variety of topics from administrative law 
to litigation. 

As can be discerned from the above, the commit
tees are actively involved in issues and projects af
fecting the military attorney. Hopefully, a t  the 
next “coordination meeting” there will be greater 
state bar participation. 

f 
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Legal Assistance Items 
Major Joseph C. Fowler, Major John F.Joyce, Major WilliumC. Jones, 

Major Harlan M.Heffelfinger, and Captain Timothy J.Grendell 

ABA Legal Assistaqce Award 

The Fort Bliss, Texas Legal Assistance Office 
has been recognized by the American Bar Associa
tion’s Legal Assistance for Military Personnel 
Committee for the outstanding legal services pro
vided by the office to military and retired person
nel in the El Paso, Texas area. This is only the sec
ond time that an Army Legal Assistance Office 
has achieved this distinction. 

For the past two years the Fort Bliss Legal As
sistance Office has been the focal point of the staff 
judge advocate’s attention. As a result, this office 
has instituted several innovations into its legal as
sistance operations. These innovations include a 
24-hour hotline, publication of preventive law arti
cles in the post newspaper, advertising posters, 
and increased client services. Legal assistance of
ficers should consider the use of these measures in 
their legal assistance programs. 

Captain David Popper of the Fort Bliss office 
has submitted the following summary of the 
award-winningFort Blissprogram: 

The Fort Bliss Legal Assistance Office has con
centrated on improvinglegal servicesin two major 
areas: preventive law and actual client counsel
ing. 

1. Preventive Law 

a. Unit Briefings: Part of the legal assistance 
mission is to insure that servicemembers at  Fort 
Bliss maintain their legal affairs. This yill insure 
that minimal legal problems will arise for the 
troops during POWEDRE exercises or actual de
ployment. 

Each battalion-level adjutant is contacted and is 
offered the opportunity to have legal briefings 
provided at  the company/troophattexy level. 

Briefings cover wills, powers of attorney, and 
the Soldiers’ and Sailors’ Civil Relief Act. If time 
permits, consumer law, landlordltenant laws, and 
other items of interest will be explained. Upon 
completion of the briefing, servicemembers desir

ing wills and powers of attorney are given the op
portunity to complete the necessary question
naires. Wills and powers of attorney are then pre
pared and returned to the unit as soon as possible. 

b. Advertising: The office has made a sustained 
effort to reach servicemembersbefore their legal 
problems intensify. To accomplish this, the office 
has taken advantage of the various media of com
munication available on post. For example,the of
fice advertises its hours in the post daily bulletin 
and post newspaper. Posters are placed in vital 
areas such as the Finance, Transportation, and 
Housing Offices. Furthermore, the office has co
ordinated with the audio visual offices of Walter 
Beaumont Army Medical Center to televise the 
legal assistance tapes at the hospital and on post
TV programming. -c1 

c. HQtLine: A hot line service has been imple
mented utilizing a 24-hour telephone answering 
service. Off duty members with legal questions of 
an immediate nature are able to call this hot line 
and leave his or her name and phone number and 
describe the nature of his problem. The legal assis
tance duty officer then monitors the calls every

‘ two hours and responds to the problem. 

d. Explanation Forms: Explanation forms 
which give the servicemember basic information 
and facts about wills, powers of attorney, divorce, 
and other recurring problems are being developed 
in an effort to educate the service-member. 

e. Newspaper Articles: The office is a frequent 
contributor of articles to the post newspaper. The 
articles usually feature one type of problem such 
as landlordltenant problems or car purchases. In 
addition, the office features a question and answer 
column in which servicemembers may pose a par
ticular question and receive a written answer @ 
the paper. 

f. Posters: Posters advertising the hot line and 
other legal assistance services are being placed in i 
strategic areas around post. For example, the 
posters may currently be viewed in the Housing, 
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Transportation, Finance,and Central Inprocessing 
Offices. 

Posters were acquired with both office and in
stallation funds. Installation funds were obtained 
through the Public Affairs Office,lwhich main
ta ins certain general funds which may be used to 
benefit staff organizationswhen the need exists. 

2. Actuul Client Counseling 

a. Letter File: The legal assistance officer a t  
Fort Bliss spends a large amount of time address
ing a few d g problems such as nonsupport, 
divorce, or consumer protection. Much of the time 
spent on these actions is in the drafting and re. 
drafting of letters which are intended to accom
plish similar or identical purposes. This often 
tabes time that could be better spent by the at
torney in creatively trying to solve these problems 
or in attacking the new problems that arise every
day* 

To deviate many of the routine aspects of the 
job, the office has developed a letter file which 
contains standard lettem addressing these recur
ring problems. Each letter must be adapted to the 
individual facts of  each case, but such a file re
duces the necessity to “recreate the wheel” every
day. 

Each attorney and each word processor operator
has a copy of the file. The f i e  is organized by type 
of problem; for example we have nonsupport let
ters-forms I,II,etc. 

The attorney merely designates the form letter 
to be used and notes the necessary modifications 
to be employed. The word processor selects the a p  
propriate disc and makes the necessary modifica
tions. This process wives many attorney and word 
processing hours each month and greatly increases 
output, while maintaining the same quality, of our 
work product. 

b. Questionnaires: In an effort to educate the 
client and to identify the relevant facts for the a t  
torney, questionnaires are being developed in 
areas such as nonsupport, divorce, and reports of 
survey. 

The client completes these questionnaires while 
in the waiting area. Thus, upon meeting the at
torney, the client has developed an understanding 
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of the relevant issues and much valuable time has 
been saved. 

c. Pro Se Representation: This office has con
tacted various members of the legal community to 
include the Legal Aid Office, the Probate County 
Clerk, and private attorneys in an effort to expand 
the legal activities that servicemembers may per
form without the aid of a civilian attorney. As an 
aid to the servicemember, legal assistance officers 
draft complaints and answers, Chapters 13 and 7 
Bankruptcy petitions, numerous probate docu
ments, such as Small Estate Affidavits, Muni
ments of Title, documents for persons filing under 
Intestacy Statutes, petitions for name changes, 
and divorce documents such as petitions, waivers 
of citations, and final divorce decrees. 

d. Office Appearance: The appearance of the 
legal assistance office has dramatically changed. 
The offices and waiting areas are fully carpeted 
and draped; the rooms are climate controlled and 
filled with educational reading material. New fur
niture and new covers for existing furniture is on 
order. Two Video Screens LTE 3D and Problem 
Word Processing Systems With trained operators 
are in use. 

Alimony-Deductibility 

Alimony, also known as spousal support, is de
ductible by the payor and includable as income to 
the recipient. Property settlements or payments 
and child support payments are neither deductible 
by the payor nor includable as income to the recip 
ient. These tax consequences are usually governed 
by the terns of the separation agreement between 
the parties. The Internal Revenue Service has is
sued Revenue �’roc. 82-63, which provides nine 
clauses that guarantee the treatment of marital 
payments as alimony. Useof one of these nine pro
visions assures the payor of the alimony deduction’ 
under Section 216 of the Internal Revenue Code 
and requires the inclusion of the amount received 
as income to the recipient under Section 7(a)(1). 

Legal assistance offices should consider includ
’ing one of the following “safeharbor” clauses 
when drafting separation agreements calling for 
periodic payments which are intended by the 
parties to be treated as alimony for tax purposes. 
Note that examples (3), (4), (6), and (9) would re-
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main enforceable obligations even if the recipient 
remarries. However, remarriage could result in a 

hereunder shall constitute an obligation of his 
executor,trustee, or other successor.’’ 

reduced obligation under examples (6), (7),(8), and 
(9). . 

Example (1): The following clause provides for 
definite sums to be paid on a monthly basis. The 
payments will continue until the death of either 
party or the remarriage of the recipient. “The hue 
band shall pay the wife, as and for her support, the 
sum of ( $ - )  each and every month com-
mencing the first fullmonth followingthe entry of 
a judgment in the pending action. Each monthly 
amount shall be due and payable on the -day 
of each month, but the husband’s obligation under 
this paragraph shall terminate in the event of the 
death of either party of the wife’s remarriage.” 

Example (4): The following clause provides for 
installment payments on a monthly basis for a 
period in excess of  10 years. The monthly pay-
ments will decrease over time. “The wife shall pay 
the husband, as and for his support, a specific 
monthly amount each and every month for one 
hundred twenty-one(121) months, pursuant to the 
followingschedule: 
“A.Commencing the first full month following 

the entry of a judgment in the pending action, and 
continuing for twenty-three (23) subsequent 
months the monthly amount shall be two thou-
sand dollars ($2,000) (for a total of twenty-four 
(24) such monthly payments, aggregating forty-

Example (2): The following clause provides for 
sums that are computed as a percentage of the 
payork compensation.The payments will continue 
until the death of either party or the remarriage of 
the recipient. “The wife shall pay the husband, as 
and for his support, on the -day of each and 
every month commencing the first full month fol-
lowing the entry of a judgment in the pending ac-
tion, a sum equal to -percent (%) of her 
total compensation income, such as wages, sal-
aries, fees, or similar receipts during the preceding 
month. However, the wife’s obligation under this 
paragraph shall terminate in the event of the 
death of either party or the husband’s remar-
riage.” 

eight thousand dollars($48,000); 

“B. Commencing the twenty-fifth full month 
following the entry of such judgment, and continu-
ing for thirty-five (35) subsequent months, the 
monthly amount shall be one thousand dollars 
($1,000)(for a total of thirty-six (36) such monthly 
payments, aggregating thirty-six thousand dollars 
($36,000);and 

“C. Commencing the sixty-first full month fol-
lowing the entry of such judgment, and continuing 
for sixty (60) subsequent months, the monthly 
amount shall be five hundred dollars ($500)(for a 
total of sixty-one (61)such monthly payments, a g  
gregating thirty thousand five hundred dollars 
($30,500). 

-

Example (3): The following clause provides for 
installment payments on a monthly basis for a 
period in excess of ten years. “The husband shall 
pay the wife, as and for her support, the sum of 
I $ - )  each and every month commencing 
the first full month following the entry of a judg-
ment in the pending action, and continuing for one 
hundred twenty (120) subsequent months (for a to-
tal of one hundred twenty-one (121) monthly pay-
ments). The monthly amount due hereunder shall 
be payable on the -day of each month during
the foregoing period; and the husband’s obligation 

“‘The requisite monthly amount shall be due and 
payable on the -day of each month during the 
foregoing period; and the wife’s obligation for the 
total amount due the husband hereunder &e., one 
hundred fourteen thousand five hundred dollars 
($114,500) shall be due and payable to him. In the 
event of the wife’s death, her remaining obligation 
hereunder shall constitute an obligation of her 
executor, or other successor. In the event of the 
husband’s death, any remaining obligation here-
under shall terminate.” 

for the total amount due the wife hereunder (i.e., 
( $ - ) )  shall be payable to her (or to her 
executor, trustee, or other successor) in all events 
irrespective of whether she remarries. In the event 
of the husband‘s death, his remaining obligation 

Example (5): The following clause provides for 
unallocated, Le. no specific amount for child sup-
port, periodic payments, payable as a set sum on a 
monthly basis and continuing until certain stated 
events occur. Because the payments are unallo-

-’ 
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cated, the full payment is deductible by the payor
and includible in income by the payee. “The hus
band shall pay the wife, as and for her support and 
the support of John and Mary (the minor children 
of the parties), the sum of -I$-) each and 
every month commencing with -, 19-. Each 
monthly amount shall be due and payable on the 
-day of each month, but the husband’s obliga
tion for support under this paragraph shall ter
minate in the event of the death of either party or 
the wife’s remarriage.” 

Example (6): The following clause provides for 
unallocated periodic payments on a monthly basis, 
which are to be reduced upon the occurrence of 
certain events relative to the children, such as 
their death, marriage, or graduation. A portion of 
the original monthly payments will continue after 
the payee’s remarriage. T h e  wife shall pay the 
husband, as and for his support and support of 
John and Mary (the minor children of the parties), 
the sum of ( $ - )  each and every month com
mencing with -, 19-. Upon the earliest to 
occur of the death, marriage, graduation from 
high school, or attainment of age -(> of 
each of the minor children, the monthly amount 
otherwise due hereunder shall be reduced by 
twenty percent (20%) of the original monthly 
amount. In the event of the husband’s remarriage, 
the monthly amount otherwise due hereunder 
shall be reduced by sixty percent (60%)of the orig
inal monthly amount. Each monthly amount hall 
be due and payable on the -day of each month, 
but the wife’s obligation for support under this 
paragraph shall terminate in the event of the 
death of either party.” 

Example (7): The following clause provides for 
unallocated periodic payments on a monthly basis, 
subject to reduction in the original monthly 
amount upon the occurrence of certain events rela
tive to the children. In addition, the clause pro
vides for delayed reduction in the monthly amount 
because of the payee’s remarriage. “The husband 
shall pay the wife, as and for her support and the 
support of John and Mary (the minor children of 
the parties),the sum of -($deach and every 
month commencing with -, 19-. Upon the 
earliest to occur of the death, marriage, grad
uation from high school, or attainment of age
-(-I of each of the minor children, the 
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monthly amount otherwise due hereunder shall be 
reduced by twenty percent (20%) of the original 
monthly amount. In the event of the wife’s remar
riage, the monthly amount otherwise due here
under shall be reduced by sixty percent (60%)of 
the original monthly amount, effective as of the 
month following the month in which the remar
riage occurs; except, if the remarriage occura dur
ing the first a-)months for which pay
ments under this paragraph are payable, the fore
go+g sixty percent (60%)reduction on the wife’s 
remarriage shall be effective as of the fmt month 
following the foregoing &) month period. 
Each monthly amount shall be due and payable on 
the -day of each month, but the husband’s 
obligation for SUPPOI~under this paragraph shall 
terminate in the event of the death of either 
party.” 

Example (8): The following clause provides for 
the same type of unallocated periodic payments aa 
shown in Example (g), except that the payments 
are subject to an annual inflation adjustment. 
“The husband shall pay the wife, as and for her 
support and the support of John and Mary (the 
minor children of the parties), the sum of 
($4each and every month commencing with 
-, 19-. The foregoing amount shall be s u b  
ject to certain adjustments from time to time, as 
provided in subparagraphs A-C, below, and each 
monthly amount hereunder shall be due and pay
able on the -day of each month. 

“A. With respect to inflation or deflation, the 
monthly amount otherwise due hereunder shall be 
adjusted annually, as of January 1st of each year. 
Each such adjustment shall equal the amount de
termined by multiplying the sum described in sub  
paragraph (l),below, by the percentage deter
mined under subparagraph (2), below: 

“(1) The original monthly amount of 
($A,decreased to account for any adjustments 
previously carried out under subparagraphs B 
andlor C,below. 

“(2) The percentage rise or decline in prices as of 
the relevant January lst, over the preceding 
twelve (12) months, as reflected in the index pre
pared by -known as -, 
2.Upon the earliest to occur of the death, mar-
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riage, graduation from high school, or attainment 
of age I)of each of the minor children,the 
monthly amount thereafter due the wife under 
this paragraph shall be reduced by the result of 
multiplying the original monthly amount of 
,(8-), increased or decreased to account for 
any adjustments previously carried out under sub 
paragraph A, above,by twenty percent (20%). 

“C. In the event of the wife’s remarriage, the 
monthly amount thereafter due to her under this 
paragraph shall be reduced by the result of multb 
plying the original monthly amount of 
($a,increased or decreased to account for any 
adjustments previously carried out under rubpara. 
graph A, above, by rixty percent (60%),However, 
if the remarriage o c c w  during the fird 
( - 1  months for which payments under this 
paragraph ‘are due, the foregoing sixty percent
(60%) reduction rhall be effective a8 of the first 
month following the close of the ,A)month 
period, 
‘9,
In the event of the death of either party, the 

husband’e obligation for support under this para
graph rhall terminate,” 

Example (9): The following clause provides for 
the payment of life insurance premiums that qual
ify as periodic payments, “The wife agrees that, in 
the event of the entry of a judgment in the pend
ing action, Bhe rhall cooperate with the husband in 
his purchase of a whole life insurancepolicy on her 
l ife in the face amount of ,I(), 

rier, and pay the annual premiums respectingsuch 
policy.Her obligation to pay such premiums, how
ever, shall terminate in the event of the occur
rence of any of the events specified in paragraph 
-, above, at which time her obligation for the 
monthly support paymenta to the husband, de
scribed in the aforesaid paragraph, shall also ter
minate. The husband shall be the sole owner of the 
policy he purchases pursuant to the f e r n s  of this 
paragraph.” 

Legal FoZms-Slze 
Captain James D.Schultz,Jr. of the 3d Brigade, 

3d Infantry Division has ruggested that legal ab 
sistance officers convert all documenta to 11 inch’ 
paper, Several state, as well a1 the federal, courts 
me working to eliminate the use of “legal”mize 
paper (14 inch and longer). At least one court in 
Illinois wiU not accept pleadinp and other docu. 
menta on paper longer than 11 inches. For these 
reasons, legal assistance officers rhould become 
familiar with judicial paper rize requirements and ,

conform accordingly, 

1
California-Btatutory E 
“FillhTheBlank” Will 

The rtate of California recently adopted a statu
tory will which allows the use of a preprinted will 
form, The testator must fill in the blanks on the 

Iform in his or her o m  handwriting. The form,

that desig- printed in Section 66.7 of the California Probate 


the husband the irrevocable primary Code,is reprinted in itsentirety following this see 
nates as 

beneficiary and the parties’ children (or their rep 

resentatives) as irrevocable contingent benefi

ciaries, and that entails the following additional 

terms: (insert specific terms of contemplated pol

icy). The wife agrees that she shall submit to any 

required medical examination, provide euch infor

mation as required by the proposed insurance car


tion. The concept of a statutory wiU is also being 
studied by the National Conference of Commis
sioners on Uniform StateLaws and the American 
Bar Association. National adoption of this will 
form would provide .a workable solution to the 
problem of mass will preparation for deploying 
servicemembers. 
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PROPERTY DlSWalTION CLAUSES@La oac) 
(a) 	TO MY SPOUSE IF LIVING: IF 

NOTLIVING.THEN TO MY 
CHILDREN AND THE DE-
SCENDANTS OF AMY DE-
CEASED CHILD. 

(I) 	TO MY CHILDREN AND THE 
DESCENDANTS OF ANY DE-
CEASEDCHILD.ILEAVENOTH-
ING TO MY SPOUSE. IF LIVING. -

(e) TO BE DISTRIBUTED AS IF I 
DID NOT HAVE A WILL --

An& 1. NOIII~IUIIOM dLcMor .adOuudirn 
3.1. EXECUTOR (Narar u l e a  a)I .ormanuh)moo or bnnaioa 

Mmrd intk Ikabox dlha  purgmph 3.1 IomrorrecDlorofchu rllLUlhu 
pcnooorlarcuuoondmnotam. then Inomiruatlteabmtomrlntheordmr 
I Imthcm IIthc abcr bow -

S.1.Tbc fobwin( L Ibc Cdfonia sluaory Wii Form: 

CALIFORNIASTATUTORY WILL 

NOTICfiTO THE PERSON WHO SIGNS THIS WILL: 
1. tTYAYIEINYOURIESTIMERESTTOCONSULTWlTHACALI-

FORNIA LAWYER IECAUSETHIS STATUTORY WILL HAS SERIOUS 
LEGAL EFFECR5ON YOUR FAMILY AND CROPERTY. 

2 THISWILL DOES NOT DISPOSEOF PROPERTY WHICH PASSES 
ON YOUR D U T H  TO ANY CERSON BY OPERATION OF U W  OR BY 
ANY CONTRACT. FOR EXAMPLE.THE WILL DOES NOT DISPOSE OF 
JOINT TENANCY A S S m  OR YOUR SPOUSE'S SHARE OF COMMUN-
ITY PROPERTY,ANDITWLLNOTNORMALLYAPPLY TOCROCEEDS 
OF LIFE INSURANCEON YOUR LIFE OR YOUR RETIREMENTPLAN 
BENEFITS. 

3. THIS WLL IS NOT DESIGNED TO REDUCE DEATH TAXES OR 
ANY OTHER TAXES. YOU SHOULD DISCUSS THE TAX RESULTSOF 
YOUR DECISIONS WITH A COMPmNT TAX ADVISOR. 

4, YOUCANNQTCHANGE.DELETLOR ADD WORDSTOTHEFACE 
OF THIS CALIFORNIA STATUTORY WILL YOU MAY revowiinis 
CALIFORNIA STATUTORY WILL AND YOU MAY AMEND IT BY 
CODICIL 

5. IFTHERE IS ANYTHINGINTHIS WILLTHATYOUDO NOTUNDER-
STAND. YOU SHOULD MI A LAWYER TO EXPLAIN IT TO YOU. 

6. THE FULL TEXT OF THIS CALIFORNIA STATUTORY WILL THE 
DEFINITIONSAND RULESOFCONSTRUCTION.THE PROPERTY DIS-
POSITIONCLAUSESANDTHEMANDATORYCLAUSESFOLLOWTHE 
ENDOFTHISWILL AND ARE CONTAINED INTHE PROBATECODEOF 
CALIFORNIA.i

I 7. THE WITNESSES TO THIS WILL SHOULD NOT I�CEOPLE WHO 
MAY RECEIVE PROPERTY UNDER THIS WILL YOU SHOULDCARE-
FULLY READ AND FOLLOW THE WITNESSING PROCEDURE DES 
CRlSED ATTHE ENDOF THIS WILL. ALL OF THE WITNESSES MUST 
WATCH YOU SIGN THIS WILL 

1. YOU SHOULDKEEPTHIS WILL IN YOUR MFGDEPOSITBOXOR 
UTHER SAFE PUCE. 

9. THIS WILL TREATS MOST ADOPTED CHILDREN AS IF THEY~~ -
ARE NATURAL CHILDREN. 

FIRST EXECUTOR. 

SECONDExEcumR. 

I i 

1 i 

ia IFYOUMA~~YORDIVORCEAFTE~YOUSIGN~ISWILLYOU 
SHOULD MAKE AND SIGN A NEW WILL. FIRST GUARDIAN OF THE rEn. 

I I. IF YOU HAVE CHILDRENUNDER 21 YEARS OF AGE. YOU MAY SON. 
WISH TO USETHECALIFORNIASTATUTORY WILL WITH TRUSTOR 
ANOTHER TYPE OF WILL 

CALIFORNIA STATUTORY WILL OF 

llnm Your Naml 

Anlck 1. Drehnllon 
TI. II my nll and I mobany pnor WIUI and C o d ~ ~ l r  

Anuk 2 D*poUllon uf My Pmprty 

FIRST GUARDIAN OF THE PROP. 
ERTY. 

SECONDGUARDIAN OFTHE PER-
SON. 

SECONDGUARDIANOFTHE PROP-
KRTY. 

THIRD GUARDIAN OF THE PER-
SON. 

THIRD GUARDIAN OF THE PROP-
ERTY. 

21. PERSOSAL AN0 HOUSEHOLDITEMS. I prr MU my furnaurc. fur
nimhinp. hourchoWIICM. pcmnml~rionohdraandpmo~lHcmriomy~~ou.  
if linnc utkrriv they h U kdided equally amone my chiMrrn who ~ v n r r  
nu. 

21 CASHGIFTTOA PERJONORCHARITY.I mabethcfollonn(ruh 
pfi IO the pcnmor c h n y  in Ihr amouni micdUI wo& and filum in ihe box 
rhrh I~ r c o C n p l n dalld U-. If1fulloii#nIIhehorn0 pblrnudc lftk 
p M n  memloncddon .01 w m r  me. or ikc h n c y  dru(natea don mia m 
ihe OfL ihcn M pn II UC.No Path uxdull & padfrom iha on. 
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FROM THE DESKOF THE SERGEANT MAJOR 
by Sergeant Major John Nolan 

1. OverseasLegal Clerk Replacements.-

The largest concentration of overseas legal 
clerks is located in USAREUR. One of the key_-

problems discussed at the 1982 USAREUR Judge 
Advocate Cenferencewas the “no show”rate of le
gal clerks placed on assignment instructions to 
Europe. 

Thisproblem is  not unique to Europe, but is true 

for all overseas areas. There are a number of vari
ables that account for these “no shows”,such as di
versions because of marriage, deferments because 
of pregnancy or military exigencies,declination to 
extend or reenlist to fulfill tour obligation, or re
tirements. Overseas chief legal clerks (CLC) 
should, therefore, not count on replacements as 
soon as they are identified. MSG Giddens, Office 
of The Judge Advocate, HQ USAREUR, coordi
nates the confirmation of replacements with MIL 
PERCEN and 1st PERSCOM. Generally, if there 
has not been notification of a change in status of 
the replacement within sixty days, a change in the 
assignment instructions is unlikely. Of course, 
there are always exceptions. In order to facilitate 
planning for overseas SJA operations, The over
seas CLC should call or write the appropriate
CONUS CLC if there is any question about the ar
rival of a CONUS legal clerk. If the overseas CLC 
writes directly to the CONUS replacement legal 
clerk, a courtesy copy of the letter should be sent 
to the appropriate CONUS CLC. This action wi l l  
alert the CONUS CLC that the replacement legal 
clerk is.an expected overseas arrival. The CONUS 
CLC may then advise the gaining CLC if the 
service member is in fact not proceedingon assign
ment orders. All CONUS CLCs should take imme
diate action to respond to any inquiry received 
from overseas CLCs regarding replacement per
sonnel. In turn, the overseas CLCs should respond 
just as quickly to inquiries from CONUSCLCs. 

2. ProposedMOS 71D and 71E Changes. 
The Judge Advocate General recently approved 

for study and staffing a proposed change to AR 

611-201 concerning MOS 71D and 71E. Some of 
the more significant proposed changes are out
lined below: 

a. Legal Clerk (71D10-71D30) changed to Legal 
Specialist. Senior Legal Clerk (71D40)changed to 
Senior Legal NCO. Chief Legal Clerk (71D50) 
changed to Chief Legal NCO. 

b. Qualifications: 
(1) Physical profile changed from PULHES of 

323222 to PULHES of 222121; 

(2) ST score of 100 and 12th grade level of Eng
lish comprehensionand composition; 

(3) The OJT option eliminated; 
I 

(4) No record of Article 15 punishment or con-
j 

viction by court-martial; 

(5) No record of civil conviction for an offense 
punishable under the UCMJ by confinement at 
hard labor for one year or punitive discharge; 

(6) No more than fifteen days lost time; 
(7) No pattern of undesirable behavior as evi

denced by military or civilian record; and 
(8) E-5 battalion position to be downgraded to 

E-4; brigade senior legal clerk position to be ele
vated to E-7. 

Space does not permit a detailed description of 
all .the proposed changes or an explanation there

, of. It should not be assumed that all the proposed 
changes will be adopted and implemented. These 
are only proposals. Implementation, if any, is 
probably a year away. 

I 
1

3. Justice Clerk and Court Reporter Refresh
er Training Course. 

The Justice Clerk and Court Reporter Refresher 
Training Course held at  Fort Monroe, Virginia from 13-19 March 1983was a great success. Ap
proximately three hundred individuals were in at
tendance. 
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DAMessage-New JAGC Senior GtaffNCO 
2149002 Mar 83 General's Corps. 6QM Nolan will retire this fall. 

DAJA-ZA The date SQM Cybert will assume his new position

FORJAISJA I will be announced later. 

SUBJECT: Selection of JAQC Senior Staff NCO 2, SGM cyhrtiscurrently Senringin the JA of

1. SQM Walter T. Cybert baa been selected to re- fice, HQ, U6A Field Artillery Center & Fort  Sill, 
place SQM John Nolan aa the Senior Staff Non- *FortSill, OK. 
commissioned Officer for The Judge Advocate 

CLENews 

1, Law Office Management (7A-718A):
Changein Purpose and Prerequisites 
(7A-7laA) 
Length: 4-H days. 
hrpose: To provide R working knowledge of the 
addaistrative operations of any Army Staff 
Judge Advocate Office and to provide baeic COD 
cepts of effective law office management to war. 
rant officers and eenior enlisted pereonnel,P' Prerequisites: Active duty or reserve component
Army wmant  offiche and oenior noncommis. 
siohed officerm in the grade of E6 and above with a 
MOS of either 71D or 71E, Persons who have corn= 
pleted thia c o d e  within the last 3 years are ineli
gible ta attend. Pensona who have completed thi~ 
courtae more than 8 yeam ago are eligible to attend 
but priority will be given tof h t  time students. 8,
d t y  clearancerequired None. 
Substantive Content: Management theory and 
practice including leadership, leadership styles, 
motivation, and organizational design. Law office 
management techniques including management of 
militmy and civilian personnel, equipment, law li
brary, office actions and procedures, budget man
agement e d  control, and manpower. 

7tory Continuing LegalEducationJu
ctf and ReportingDates 

JuFisd :tion ReportingMonth 

31 December annually 

31 January annually 
1 March every third anniver
sary of admiesion 

I 

Jurisdiction ReportingMonth 

Iowa 1 March annually 
Minnesota 	 1 March every third anniver

sary of admission 

Montana 1 April annually I 

Nevada 16 January annually 
North Dakota 1 February every third year 
South Carolina 10 January annually 
Waehington 31 January annually 
Wisconsin 1March annually 
Wyoming 1March annually 

For uddreaaea and detailed information, see the 
January la88 iesue of The Army Lawyer. 

8. Resident Course Quotas 
Attendance at resident CLE courses conducted 

at The Judge Advocate General's School is re
etricted to those who have been allocated quotas.
Quota allocations are obtained from local training 
offices which receive them from the MACOWS. 
Resenrists obtain quotas through their unit or 
RCPAC if they are non-unit resenrists. Army Na
tional Guard pereonnel request quotas through 
their units. The Judge Advocata General's School 
deals directly with MACOM and other major agen
cy training offices. Specific questions as to the 
operation of the quota system may be addressed to 
Mrs. Kathryn R. Head, Nonresident Instruction 
Branch, The Judge Advocate General's School, 
Army, Chdottesville, Virginia 22901 (l'ele-

I 
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phone: AUTOVON 274-7110, extension 293
6286; commercial phone: (804) 293-6286; 
FTS: 938-1304). 

4. TJAGSACLE CourseSchedule 

JUNE6-10: 71st Sexhor Officer Legal Orienta
tion (6F-Fl). 

June 13-17: Claims Training Seminar (U.S. 
Army Claims Service). 

June 20- July 1: JAGS0 Team Training. 
June 20- July 1: BOAC: Phase II. 
July 11-16: 6th Military Lawyer’s Assistant 

(612-71D/20/30). 

July 11-13: Professional Recruiting Training 
- Semihar. 

July 11-16: 6th Military Lawyer’s Assistant 
(612-71D/20/30). 

July 13-15: Chief Legal Clerk Workshop 
(1983). 

July 18-22: 9th Criminal Trial Advocacy 
(6F-F32). 

July 18-29: 96th Contract Attorneys (5F-F10). 

July 25-September 30: lOlst Basic Course 
(5-27-C20). 

August 1-6: 12th Law Office Management 
(7A-713A). 

August 1-May 18,1984: 32nd Graduate Course 
(5-27-C22). 

August 22-24: 7th Criminal Law New Develop
ments(6F-F35). 

September 12-16: 72nd Senior Officer Legal 
Orientation (5F-Fl). 

October 11-14: 1983 Worldwide JAG Confer
ence. 

October 17-December 16: 102nd Basic Course 
(5-27-C20). 

October 17-21: 6th Claims (6F-F26). 
October 24-28: 10th Criminal Trial Advocacy 

(5F-F32). 

October 31-November 4: 13th LegalAssietance 
(6F-F23). 

November 7-9: 6thLegal Aspects of Terrorism 
(6F-F43). 

November 14-18: 1st Advanced Federal Litiga
tion (6F-F29). 

November 14-18: 17th Fiscal Law (6F-F12). 

November 28-December 2: 6th Administrative 
Law for Military Installations(6F-F24). 

December 5-9: 24th Law of War Worksbop 
(5F-42). 

December 5-16: 97th Contract Attorneys 
(6F-F10). 

January 9- 13: 1984 Government Contract Law 
Symposiuh (5F-F11). 

January 16-20: 73d Senior Officer Legal Orien
tation (5F-Fl). 

January 23-27: 24th Federal Labor Relations *h 
\(5F-F22). 

January 23-March 30: 103d Basic Course 
(6-27-C20). 

February 6-10: 11th Criminal Trial Advocacy 
(5F-F32). 

February 27-March 9: 98th Contract Attorneys 
(5F-F10). 

March 5-9: 25th Law of War Workshop 
(6F-F42). 

March 12-14: 2nd Advanced Law of WarSemi
nar (5F-F45). 

March 12-16: 14th Legal Assistance Course 
(5F-F23). 

March 19-23: 4th Commercial Activities Pro
~ . L U(6F-F16). 

March 26-30 7th AdministrativemLaw for Mili
tary Installations (6F-F24). 

April 2-6: 2nd Advanced Federal Litigation 
(6F-F29). 

April 4-6: JAG USARWorkshop. rn 
April 9-13: 74th Senior Officer Legal Menta- )I 

-.” 
tion (5F-Fl). \

\ 
’ 

rr 

I 



April 16-20: 6th Military Lawyer's Assistant 
(612-7lD/20/30). 

April 16-20 3d Claims, Litigation, and Reme
dies (SF-F13). 

April 23-27: 14th Staff Judge Advocate 
(SF-F62). 

April 30-May 4: 1st Judge Advocate Opera
tiom Overseas (5F-F46). 

April 3O-May 4: 18th Fiscal Law (5F-F12). 

May 7-11: 25th Federal Labor Relations (5F-
F22). 

May 7- 18: 99thContract Attorneys (5F-F10). 

May 21-June 8: 27th Military Judge (5F-F33). 

June 4-8: 75th Senior Officer Legal Orienta
tion(6F-Fl)., 

June 11-16: Claims Training Seminar. 

June 18-29: JAGS0 Team Trainjng. 

f? June 18-29: BOAC: Phase ID. 
July 9-13: 13th Law Office Management 

(7A-713A). 

July 11-13: Chief Legal Clerk Workshop 
(1984). 

July 16-20: 26th Law of War Workshop 
(6F-F42). 

July 16-27: 100th Contract Attorneys (5F-
F10). 

July 16-20 Professional Recruiting Training 
seminar. 

July 23-27: 12th Criminal Trial Advocacy 
(SF-F32). 

July 23-September 28: 104th Basic Course 
(5-27-C20). 

August l-May 17 1985: 33d Graduate Course 
(6-27-C22). 

August 20-22: 8th Criminal Law New Develop
ments (6F-F35). 

August 27-31: 76th Senior Officer Legal Orienr'\ tation (6F-Fl). 
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September 10-14: 27th Law of Wax Workshop 
(SF-F42). 

October 9-12: 1984 Worldwide JAG Confer. 
ence. 

October 16-December 14: 105th Basic Courae 
(6-27-C20). 
6. Civilian Sponsored CLE Courses 

August 

7-12: NJC, Family Court Proceedinga-Spe
cialty, Reno,NV. 

7-12: NJC, Toxic Injury Litigation-Specialty, 
Reno, NV. 

7-12: NJC, Search and Seizure-Specialty, 
Reno, NV. 

7-16: MCLNEL, Trial Advocacy Institute, 
Cambridge, MA. 

8-12: SBT, Advanced Taxation Course, Dallas,
Tx. 


8-12: TOURO, The Skills of Contract Adminis
tration, Las Vegas, NV. 

8-12: AAJE, Fact Finding, Decision Making, 
Communication, Time Management, Stress and 
Judicial Performance, W A ,  Charlottesville,VA. 

12: WSBA,Advanced Criminal Defense, Seat
tle, WA. 

15-19: AAJE, Law of Evidence, Palo Alto,CA. 
18- 19: NCLE, AgriculturalLaw, Kearney, NE. 
19-21: NCCD, Forensic Science,Chicago, IL. 
19-21: WSBA, Negotiation, Seattle,WA. 

21-26: ATLA, Advanced & Specialized Courses 
in Trial Advocacy,Reno, NV. 

22-26: SBT, Advanced FamilyLaw Course, San 
Antonio, TX. 

22-26: AAJE, Constitutional Criminal Proce
dure, Durham,NH. 

29-31: NYULS, Bankruptcy & Business Reor
ganization,New York, NY. 
The addresses of the organizations sponsor in^ 
these CLE comes  appear in the April 1983 issue 
of The Army Lawyer. 

I 
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1 
Current Material of Interest 

1. TJAGSA Materials Available Through 
. Defense Technical Information Center 

Each year, TJAGSA publishes deskbooks and 
materials to support resident instruction. Much of 
this material is found to be useful to judge advo
cates and government civilian attorneys who are 
not able to attend courses in their practice areas. 
This need is satisfied in many cases by local repro
duction or returning students’ materials or by re
quests to the MACOM SJAs who receive “camera 
ready” copies for the purpose of reproduction. 
However, the School still receives many requests 
each year for these materials. Because such distri
bution is not within the School’s mission, TJAGSA 
does not have the resources to provide these publi
cations. 

In order to provide another avenue of availabil
ity some of this material is being made available 
through the Defense Technical Information Cen
ter (DTIC). There are two ways an office may o b  
tain this material. The first is to get it through a 
user library on the installation, Most technical and 
school libraries are DTIC “were.” If they are 
“school” libraries they may be free usera, Other 
government agency users pay three dollm per 
hard copy and ninety-five cents per fiche copy. 
The recond way 16 for the office or organization to 
become a government mer, The necessary infor
mation and forme to become registered as a wer 
may be requested from: Defense Technical Infor
mation Center, Cameron Gktion, Alexandria, VA 
22814, 

Once reghtered an office or other organization 
may open a deposit account with the National 
Teahnical Infomation Center to facilitate order. 
fng materials, Information ooneeming thh prow 

d u e  will be provided when a request for user sta
tus is submitted. 

Biweekly and cumulative indices are provided 
users. Commencing in 1983, however, these in
dices have been classified as a single confidential 
document and mailed only to those DlTC users 
whose organizations have a facility clearance. This 
will not affect the ability of organizations to be
come M’IC users, nor will it affect the ordering of 
TJAGSA publicationsthrough DTIC.AllTJAGSA 
publications are unclassified and the relevant or
dering information, such as DTIC numbers and ti
tles, will be published inThe Army Lawyer. 

The following publications are in DTIC: (The 
nine character identifiers beginning with the let
ten AD are numbers assigned by DTIC and must 
be wed when ordering publications.) 

ADNUMBER TITLZ 
AD BO71083 	 CriminalLaw, Procedure,Pretrial PProcess/JAGS- ADC- 83- 1 

‘ )AD BO71084 CriminalLaw, Procedure, 
TridJAGS-ADC- 83-2 

AD BO71085 Criminal Law, Procedure, 
PosttriaYJAGS-ADC-83-8 

AD BO71086 CriminalLaw, Crimes & 
Defenses1JAGS-ADC-89-4 

AD BO71087 Criminal Law, Evidence/
JAGS- ADC- 83-6 

AD BO71088 	 Crhhal  Law, Constitutional 
Evidence/JAGS- ADO- 83-6 

AD E064938 	 Contract Law, Contract Law 
De~kbaoklJAGS-ADK-82- 1 

AD BO64947 Contract Law, Fiscal Law 
D~S~~OOWJAGB=ADK-~~-~ 

Those orderhg publleatkme are reminded that 
they me for government we only, 

Chanrre m e-
88 148-i Miision, Ogeni-zetion,and Training 1Mar 89 1AB 180-47 Udbd8tab.eA m y  brreetiond flystem I88 80 Mar 88 
AB 828-188 O��ioerEvaluation Reporting Elysbem 1 1Mar85 
88 828-206 Enlirbd Evaluation ReportingBystem 1 1 Mar 83 -
AR 686-40 Physical Evaluation for Retention, Retirement, or 8ep 

I02 16 M u  83aration 

1 i 
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Number Title Change Date 
DA Pam 27-153 ProcurementLaw 15Mar 83 ’ 

DA Pam600-5 Handbook on Retirement Services for Army Personnel 
and Their Families Aug 82 

3. Articles 

Ackley, Plain Talk About Plea Bargaining, 10 
Pepperdine L. Rev. 39(1982). 

h o l d s ,  Carroll, & Seng, The Admissibility of 
Eyewitness Testimony on the Issue of  E.yewit
ness Identification in Criminal Trkds,2 N: Ill.L. 
Rev. 59(1982). 

Bein, Substantive Influences on the Use of Excep
tions to the Hearsay Rule, 23 B.C.L. Rev. 855 
(1982). 


Bishop & Burnette, United States Pmctice Con
cening the Recognition of Foreign Judgments, 
16htl Law. 425(1982). 

Currin, Clean Water Act Section 404 Jurisdic
tion: Mandate for Reform, 1982 Det. Coll. L. 
Rxv. 825. 

Dix, Means of Executing Searches and Seizures as 
Fourth Amendment Issues, 67Minn. L. Rev. 89 
(1982). 

Enenbach, Contracting With the Sovereign--“%
Liberty Interest,” 16 Creighton L. Rev. 47 
(1982-83). 


Foster, Child Custody Jurisdiction: UCCJA and 
PKPA, 27N.Y.L. Sch. L.Rev. 297(1981). 

Fox, Conscientious Objection to War: The Back
ground and a Current Appraisal, 31Cleve. St. L. 
Rev. 77(1982). 

Harrington, The Power of the Polygraph, Case & 
Comment, Jan.-Feb. 1983,at  3. 

Krivosha, Copple, & McDonough, A Historical and 
Philosophical Look at the Death Penalty-Does
It  Serve Society’s Needs?, 16Creighton L.Rev. 
l(l982-83). 

Margolin & Coliver, Pretrial Disqualification of 
Criminal Defense Counsel, 20 Am. Crim. L.Rev. 
227(1982).

f l  Project, Twelfth Annual Review of CrimiAl Pro
cedure: United States Supreme Court and 

Courts ofAppeals, 1981-1982,71Geo. L.J. 339 
(1982). 

Rubin, Misconceptions of h w  and MisEuided Pol
icy, Naval War Coll. Rev.,’ Nov.-Dec. 1982,at  
54. 


Snee, The Nuremberg Principles of Individual Re
sponsibility asApplied in United States Courts, 
25St. LouisU.L.J. 891(1982). 

Somenshein, Miranda and the Burger Court; 
Trends and Countertrends, 13Loy.U.Chi. L.J. 
405(1982). 

Younger, A Practical Approach to the Use of Ex
pert Testimony, 31Cleve. St. L. Rev. l(1982). 

Note, The Fourth Amendment and the Exclusion
ary Rule: The Desirability of a Good Faith Ex
ception, 32Case W.Res.L. Rev. 443(1982). 

Note, Exclusionary Rule Revisited: Good Faith in 
Fourth Amendment Search and Seizure, 70Ky.
L.J. 879(1981-82). 

Note,Defense WitnessImmunity-A ‘*Fresh”Look 
at the Compulsory Process Clause, 43 La. L. 
Rev. 239(1982). 

Note, Issue of Finality in Federal Agency Action, 
17New. Ehg. L. Rev. 1237(1981-82). 

Note, The Parental Kidnapping Prevention 
Act: Analysis and Impact OR Uniform Child 
Custody Jurisdiction, 27 N.Y.L. Sch. L. Rev. 
633(1981). 

Note, Rethinking Sovereign Immunity After 
Bivins, 57N.Y.U.L. Rev. 597(1982). 

Note, Governmental Disclosure of  Confidential 
Business Information Under the Freedom of In
formation Act: Litigation and Proposed Legis
lation After Chrysler Corp. v. Brown,9 Ohio 
N.L. Rev. 465(1982). 

Note, Aftermath of Sad v. Middendorf: Does 
Homosexuality Preclude Military Fitness?, 22 
smta L. Rev. 491(1g82). 

I 
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Recent Developments,Attorneys-Ineffective As
sistance of Counsel: A Chunging Standard, 6 
Am. J. Trial Advocacy 183 (1982). 

By Order of the Secretary of the Army: 

Official: 
ROBERTM. JOYCE 

Mqor General, United States Army 
The Adjutant General 

Recent Developments, Evidence-Application of 
Marital Privilege in Federal Courts, 6 Am. J. 
Trial Advocacy 199 (1982). 

E.C .  MEYER 

General, United States Army 


Chief of Staff 
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