IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

TERRANCE BUTLER, JR , by Mot her )
and next friend, Sylvia Brown )
)
Plaintiff, )
)

VS. ) No. 01-2948 DV
)
JO ANNE B. BARNHART, )
Commi ssi oner of )
Soci al Security, )
)
Def endant . )

REPORT AND RECOMVENDATI ON

The plaintiff, Terrance A. Butler, Jr., by and through his
not her and next friend, Sylvia Brown, appeals from a decision of
the Comm ssioner of Social Security (“Commissioner”), denying
Butler’s application for child supplenental security incone (“SSI")
benefits based on disability under Title XVI of the Social Security
Act, 42 U S. C. 88 1381 et seq. The appeal was referred to the
United States Magistrate Judge for a report and reconmendation
pursuant to 18 U.S.C. 8§ 636(b)(1)(B) and (O. For the reasons
stated below, it 1is recommended that the decision of the
Conmi ssi oner be affirned.

PROPOSED FI NDI NGS OF FACT

A. Procedural H story

Butler first applied for SSI benefits on Novenber 17, 1998,
citing disability due to attention deficit disorder, visual-notor-

perceptual disorder, witten expression problenms, reading and



phoni cs di sorder, urinary frequency problens, and vi sual problens.
(R at 51-61, 71.) His application was denied initially and upon
reconsi derati on. (R at 67, 71, 77, 81.) Butler then filed a
request for a hearing on his application for disability benefits.
(R at 96.) A hearing was duly held before Judge Tinothy O Leary,
an Administrative Law Judge with the Ofice of Hearings and
Appeal s, on Novenber 17, 1999, and another hearing was held on
February 29, 2000 before Admnistrative Law Judge Anthony Fava
(“ALJ"). (R at 20.) The ALJ denied Butler’s application for
benefits on May 19, 2000. (I1Id.) Butler appealed to the Appeals
Council of the Social Security Admnistration, which denied
Butler's request for review and left the ALJ s decision as the
final decision of the Comm ssioner of Social Security. (R at 3.)
Butler filed suit in federal district court on Novenber 26, 2001,
pursuant to 42 U.S.C. 8 405(g), to review the Comm ssioner’s final
deci si on. Hs suit alleges that the ALJ s decision was not
supported by substantial evidence.

B. Fact ual Backaqgr ound

Butler was born on July 28, 1990, and at the time of the
second hearing before the ALJ, he was nine years old and in the
third grade. (R at 42.) He lives at hone with his nother and
younger sister. (R at 41-42.) Before attending school, Butler’s
progress as a child was average; however he experienced delays in
speech. (R at 26, 173.) He continues to have troubl e pronounci ng
some words. (R at 173.) Additionally, he has poor vision in his
|l eft eye and wears eyeglasses. (R at 118, 173.) At the tine of

the second hearing, he attended class in a regular classroom but



had to take resource and special education classes. (R at 42.)

The only person who testified before the ALJ at the hearings
was the claimant’s nother, Sylvia Brown. Brown testified that she
first noticed that her son had devel opnent al probl ens when he began
attendi ng school as a ki ndergartner at Sheffield El ementary School .
(R at 26, 43.) She noted that he had a pattern of behavior
i nvol vi ng physical and academ c probl ens. (R at 26.) Br own
sought a teameval uation of her son during his first year of schoo
and | earned fromthe evaluation that he had |l earning disabilities,
including witten disorder of expression, phonics disorder of
expression, and visual notor disorder of expression. (R at 43.)
Brown enrolled Butler at a different school in 1997. At Newberry
El ementary School, Butler had to repeat the second grade and was
tested for special education classes because he was having trouble
masteri ng second grade work. (Id.) At the tine of the origina
hearing, Butler was in the third grade yet read on a first grade
level. (R at 27.) Brown testified that she has to assist Butler
with his witten homework assi gnnents because of Butler’s “witten
disorder.” (R at 27.) She will either ask Butler questions and
record the answers on a cassette tape or wite out his answers for
him (1d.)

Besides trouble wth academc tasks, Butler also has
difficulty performng other tasks at honme because he does not
follow directions. (R at 28, 46.) He does not always tell the
truth and sonetinmes steals from his hone and other children at
school . (R at 28-29, 33-35, 45.) Brown also testified that

Butler will do odd things and noted as an exanpl e that her son had



caked Vaseline in his hair before comng to the hearing before the
ALJ. (R at 45.) Wen asked about Butler’s interaction with other
children, Brown testified that Butler gets along well wth other
children but nostly plays by hinself. (R at 47.) Butler
entertains hinmself by watching tel evision, playing conputer ganes,
and skating during his leisure tine. (R at 48, 172.)

Butler testified that from a physical standpoint her son’s
health was “fine.” (R at 44.) However, she noted that her son
has difficulty going to sleep at night and has banged his head
agai nst his pillow at night since he was baby. (R at 30, 49-50.)
He does this for approximately thirty mnutes every night. (R at
31.) Brown testified that Butler was diagnosed with attention
deficit disorder (“ADD’) and was prescribed Ritalin by his general
physician, Dr. M chael Zanone. (R at 32.) Al t hough she
adm nistered the nmedication to her son for approximtely six or
seven nonths, Brown testified that she did not notice any change in
hi s behavior and that Dr. Zanone instructed her to discontinue it.
(R at 33, 46, 51.) At the tinme of the second hearing, Brown
testified that her son was no | onger taking any nedication. (R at
46.)

C. Evi dence Presented in Support of Butler’'s aim

In addition to the testinony at the hearings, the ALJ
considered reports, evaluations, and forns that were submtted by
the claimant in support of his claim Specifically, the ALJ
consi dered the follow ng evidence:

On January 29, 1998, Rosalind Carroll, MS. S.W, and
Cynthia L. Nash, MS., Menphis Cty Schools D vision of
Mental Health, reported that the claimnt had been
experiencing academc problens in school and that
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prelimnary testing by the school guidance counselor
resulted in a standard score of 66 on the Peabody Picture
Vocabul ary Test and 82 in word recognition, 93 in
spelling and 103 in arithnetic on the Wde Range
Achi evenent Test 3. H's nother noted that he had
difficulty processing information and took | onger than
his peers to grasp new concepts. Interestingly, the
chil d had good grades while in the first grade i n anot her
school . Al so, the examners noted that the child was
wel | grooned and he wore corrective | enses throughout the
exam nation. Furthernore, Terrance was cooperative and
friendly and there were no difficulties or disruptive
behavi or observed on that occasion. His attention and
effort were good and his activity |l evel was wi t hin nornal
limts for his age range. Additionally, when new tasks
or instructions were presented, the clainmant had no
difficulty in adjusting or respondi ng appropriately.

On conpletion of the nental status testing, the
evaluators concluded that the <claimant’s adaptive
behavi or was not significantly inpaired. Hi s overall
achi evenent ability score was in the | ow average range as
measured by the WAT Screener score, with afull-scale lQ
score of 73. The exam ners noted that the WAT scores
were comensurate with his overall |evel of cognitive
ability in all areas tested. Therefore, based on the
eval uation data, the claimant did not neet the state
psychonmetric guidelines for the special education
di agnosis of a learning disability (Exhibit 14).

The cl ai mant under went speech and | anguage
eval uati on on Decenber 4, 1998 by Ann H. Welch, CCC/ SLP
who noted that the child was receiving acaden c support
through an instructional resource program Al so noted,
the claimant had been having severe headaches which
subsided after he obtained prescription eye glasses.
Addi tional ly, Terrance was weari ng gl asses t hroughout the
exam nation and denonstrated a focused, cooperative
attitude at all tines. Ms. Welch observed that the
cl ai mant’ s vocal functioning and speech fl uency were not
remar kabl e; | anguage testing showed a one to two year
delay in four out of the six subtests adm nistered.
Interestingly, on the picture fragnents subtest, the
clai mant’ s age equi val ent was 14 years and 9 nonths. Hi s
articulation skills were with in normal limts. Ms.



Wl ch concl uded t hat t he cl ai mant shoul d recei ve | anguage
t herapy designed to address the delays in his |anguage
devel opnment (Exhibit 15).

The record further reveals that the claimnt was
eval uated on June 1, 1999 by a pediatric, psychol ogi st,
and soci al worker assessnment team who concl uded that he
was a normal child with problens of urinary frequency,
astigmatism with mld nyopia, and dental «caries.
Psychologically, the clainmant was found to have a
di sorder of witten expression, readi ng di sorder, phonics
di sorder, visual-notor-perceptual disorder, and average
intelligence. The teamrecommended resource assistance
and accomodations for the claimant’s reading disorder
and witten expression disorder (Exhibit 18).

The evi dence of record shows that the clai mant was
again evaluated for attention and focus problens al ong
with noodiness, poor sleep, and reported |earning
probl enms on March 13, 2000 by Ron Lynn, MD.. On that
occasion, the claimant was noted to be an alert, fairly
i mpul sive child who had difficulty focusing and sitting
still. He was mldly clunmsy but no specific focal
deficit were observed. The clainmant denonstrated sone
right/left confusion and he did not follow nulti-part
I nstructions well. O herwise, his strength, tone,
refl exes, coordination and cranial nerves (2 through 12)
were intact and the optic discs were flat wth no
papi | | oedema. Notably, his speech was generally clear.

Dr. Lynn concluded that the cl ai mant had
encephal opathy with attention deficit disorder and
hyperactivity; i mpul se control di sorder; | ear ni ng
di sorder; auditory and visual processing problem and
dysomi a. In his mental residual functional capacity
assessnent of the claimant, dated March 21, 1999, Dr.
Lynn stated that the claimant was noderately limted in
ability to sustain concentration and persistence for
ext ended peri ods but was not significantly limted inthe
ability to understand, renmenber and carry out very short
and sinple instructions. Also, the claimant had noderate
l[imtationsinability to accept instructions and respond
appropriately to criticism from supervisors and to get
along with peers without distracting themor exhibiting
unusual behavi oral extremes (Exhibit 23).



(R at 12-14.)
D. The ALJ’' s Deci si on

__ Using the three-step disability analysis for children,* the
ALJ concluded at step one that Butler was not engaged in
substantial gainful activity during any part of the period under
adjudication. (R at 14.) The ALJ further determ ned that Butl er
suffered fromlearning disabilities inreading and witing. (Id.)
As such, the ALJ found at step two of the analysis that Butl er had
a severe inpairnent within the neaning of 20 CF. R 8§ 416.929(c)
because his learning disabilities were “nore than slight
abnormalities and cause nore than mnimal functional limtations.”
(1d.) However, the ALJ found at step three that Butler’'s
inmpairnments did not neet or nedically equal in severity the
criteria for any inpairnent |isted at 20 C F. R, part 404, subpart
P, appendix 1. (I1d.) Therefore, the ALJ had to determnm ne whet her

! Entitlenent to SSI benefits for children with disability is
determned by a three-step sequential analysis set forth in the
Soci al Security Regul ations. 20 C.F.R 416.924. First, the
cl ai mant must not be engaged in substantial gainful activity. 20
CF.R 8 416.924(b). Second, a finding nust be nmade that the
claimant suffers froma severe inpairnment. 20 C F.R 8 416.924(c).
Third, the ALJ determ nes whet her the claimant’ s inpairnment neets,
nmedi cal ly equals, or is the functional equivalent to the severity
criteria set forth in the Listing of Inpairnents contained in the
Soci al Security Regulations. 20 C.F.R 8§ 416.924(d). If achild s
i mpai rment does not neet or nedically equal the requirenents of a
listing, the ALJ nust assess all of the functional limtations
caused by the child s inpairnment or conbi nation of inpairnents. 20
CF.R 88 416.926(a), 416.926a. If the functional limtations
caused by the child s inpairnment or conbination of inpairnments are
not equivalent to the disabling functional limtations caused by a
listed inpairment, the ALJ wll find that the child is not
disabled. 20 CF.R § 416.924(d)(2).
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Butler had an inpairment that was functionally equivalent in
severity to any listed inpairnent.

After conparing the functional Ilimtation of Butler’s
inmpairnments with the functional limtations which result from
listed inpairments,? the ALJ concluded that Butler did not “have a
condition which results in extrene limtation of functioning in one
or nore specific functions.” (R at 15.) The ALJ then assessed
whet her Butler had functional Ilimtations resulting from his
inmpairments in several broad areas of functioning, which were
“extreme” in at |east one area of functioning or “marked” in at
| east two areas.® (Id.) The ALJ found that Butler had “severe
‘less than nmarked’ limtation of functi oni ng” in the
cogni tion/ comuni cati on area of devel opnment based on the personal
statenents of his nother, the conclusions of Dr. Lynn, and Butler’s
continued placenent in special education classes. (R at 16.)
Additionally, the ALJ noted that Butler is receiving help for his
severe inpairnent that should place himin a position to “benefit
greatly . . . throughout his school career.” (1d.) The ALJ did

not find that Butler had “marked” or “extrenme” limtations in any

2 The Social Security Regul ations provide the follow ng four
nmet hods by which functional equivalence to a listed inpairnent nmay
be established: (1) limtation of specific functions; (2) broad
areas of devel opnment or functioning; (3) episodic inpairnents; and
(4) limtations related to treatnment or nedication effects. See 20
C F.R 8 416.926a(b)(1)-(4).

® In nmaking his assessnment, the ALJ noted that for a child
Butler’s age, the following five areas of developnment of
functioni ng are eval uat ed and assessed: (1) cognition/conmuni cation
devel opnent; (2) notor devel opnent; (3) social devel opnent; (3)
personal developnent; and (4) developnent in concentration,
persi stence, and pace. (R at 16-18.)
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other area of functioning. Because Butler did not have an
“extreme” limtation in one area of functioning or “marked”
[imtation in two areas, the ALJ concluded that Butler was not
“di sabl ed” for purposes of eligibility for SSI. (R at 18.)
PROPOSED CONCLUSI ONS OF LAW

On appeal, Butler contends that the Comm ssioner’s decision
shoul d be reversed because the ALJ inproperly found that Butler’s
I mpairnments were not functionally -equivalent to a Ilisted
i mpai rment. Butler contends that he has “marked limtations” in
two areas - cognition/conmuni cati on and concentration, persistence
or pace — whi ch woul d render hi mdisabl ed under the revised Soci al
Security Act of 1996. (Pl.’s Br. at 5.) Butler therefore asserts
that the ALJ's factual findings at the third step of the child
di sability anal ysis were unsupported by substantial evidence.

A. St andard of Revi ew

Judi cial review of the Commi ssioner’s decisionis limted to
whet her there is substantial evidence to support the decision, and
whet her the Conmm ssioner used the proper legal criteria in making
the decision. 42 U S.C. 8 405(qg); Barker v. Shalala, 40 F.3d 789,
794 (6th Cir. 1994); Abbott v. Sullivan, 905 F.2d 918, 922 (6th
Cr. 1990). Substantial evidence is nore than a scintilla of
evidence but less than a preponderance and is such relevant
evi dence as a reasonable nmind m ght accept as adequate to support
a conclusion. Kirk v. Sec’y of Health & Human Servs., 667 F.2d
524, 535 (6th Cir. 1981) (quoting Richardson v. Perales, 402 U.S.
389, 401 (1971)).

In determning whether substantial evidence exists, the



reviewi ng court nust exam ne the evidence in the record taken as a
whol e and nust take into account whatever in the record fairly
detracts fromits weight. Abbott, 905 F.2d at 923. |f substanti al
evidence is found to support the Comm ssioner’s decision, however,
the court must affirm that decision and “may not even inquire
whet her the record could support a decision the other way.”
Barker, 40 F.3d at 794 (quoting Smith v. Sec’y of Health & Human
Servs., 893 F.2d 106, 108 (6th Cir. 1989)). Simlarly, the court
may not try the case de novo, resolve conflicts in the evidence, or
deci de questions of credibility. Cutlip v. Sec’y of Health & Human
Servs., 25 F.3d 284, 286 (6th Cr. 1994).

B. Determ nation of “Marked” Limtation

Under step three of the child disability determ nation
analysis, if achild has “extrene” limtations in one broad area of
functioning or “marked” Ilimtations in tw broad areas of
functioning, a finding of functional equivalence to a |isted
inmpairment will be found. 20 CF.R 8 416.926a(b)(2), (c). A
“marked” limtation is defined in the regulations as follows:

(A) Wen standardized tests are used as the neasure of
functional abilities, a valid score that is two standard
devi ations or nore belowthe normfor the test (but |ess
than three standard deviations); or

(B) For children from birth to attainnment of age 3,
functioning at nore than one-half but not nore than two-
thirds of chronol ogi cal age; or

(C For children from age 3 to attainnent of age 18
“more than noderate” and “less than extreme.” Marked
[imtation may ari se when several activities or functions
are limted or even when only one is limted as |long as
the degree of Ilimtation is such as to interfere
seriously with the child s functioning.

20 CF.R 8 416.926a(c)(3)(i). The regulations also provide a
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definition of an “extrene” limtation:

(A) When standardi zed tests are used as the neasure of
functional abilities, a valid score that is three
standard devi ati ons or nore belowthe normfor the test;
or

(B) For children from birth to attai nnent of age 3,
functioning at one-half chronol ogical age or |ess; or
(C For children frombirth to attai nment of age 18, no
meani ngful functioning in a given area. There may be
extrene limtation when several activities or functions
are limted or even when only one is limted.

20 CF.R 8§ 416.926a(c)(3)(ii).

In this case, Butler first argues that the ALJ’s finding that
hi s [imtation of functi oni ng in t he area of
cogni ti on/ comuni cati on* was severe but “less than narked,” is not

supported by substantial evidence. He clains that the ALJ “ignored

4 The reqgulations describe the developnental area of
cogni tion/ comruni cati on as:

The ability or inability to | earn, understand, and sol ve
problenms through intuition, perception, verbal and
nonver bal reasoning, and the application of acquired
know edge; the ability to retain and recall information,
i mges, events, and procedures during the process of
t hi nki ng. The ability or inability to conprehend and
produce | anguage (e.g., vocabulary and grammar) in order
to conmunicate (e.g., to respond, as in answering
guestions, following directions, acknow edging the
comments of others); to request, as in demandi ng acti on,
meeti ng needs, seeki ng i nformati on, requesti ng
clarification, initiating interaction; to conment, as in
sharing information, expressing feelings and ideas,
provi di ng expl anations, describing events, maintaining
i nteraction, using hearing that is adequate for
conversation, and using speech (articul ation, voice, and
fluency) that is intelligible.

20 C.F.R § 416.926a(c)(4)(i) (2000).
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the overwhel m ng evidence of record, both expert and |ay, that
Terrance Butler experienced very difficult cognitive and
comruni cati on problens which placed himat a borderline level in
nost areas of functioning.” (Pl.”s Br. at 7.) Speci fically,
Butler notes that his non-verbal reasoning abilities are best
described by his score on the perceptional organization index,
whi ch i s above approxi mately one percent of the students his age.
(1d.) Additionally, he clains that his inpairment in the
cogni tion/ conmuni cati on area may be i nfluenced by his visual - not or
ability. (Id. at 8.)

The court finds the claimant’s argunent to be wi thout nerit.
Al though a review of the record did indicate that Butler has
significant difficulties in the cognitive/conmunication area,
substantial evidence exists to support the ALJ' s finding that
Butler’s imtations were severe but not “marked.” Butler’s score
on the perceptional organization index was just one subpart of an
evaluation by the Mental Health Division of the Mnphis Gty
School s—an evaluation that indicated that Butler’'s test results
consi dered together did not neet the state psychometric guidelines
for the special education diagnosis of alearning disability. (See
R at 177.) During that sanme eval uation, the eval uators noted that
Butler had a late birthday and was probably one of the younger
students in the second grade. (rd.) Wile the claimant’s test
results did indicate that he was on a borderline l|level in nost
areas of functioning, the test for “marked” limtation under the
Social Security Regulations is not whether the clainmant has

borderline functioning. The test for “marked” limtation is
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whet her several activities or functions are limted in such a
degree as to “interfere seriously with the child s functioning” or
whet her the claimant’s scores on standardi zed tests result in “two
standard deviations or nore below the norm for the test.” 20
C. F.R 416.926a(c)(3)(i). In reaching his decision, the ALJ based
his conclusions on the statenents of Butler's nother, the
concl usions of the pediatric neurologist, and Butler’s continued
pl acenent in special education classes. (R at 16.) Accordingly,
subst anti al evi dence supports the ALJ' s determ nation that Butler
suffers from a severe but not “marked” Ilimtation in the
cogni tive/ communi cati on area of functioning.

Butler also argues that the ALJ erred by not finding that
Butler had a “marked” limtation of functioning in the area of
concentration, persistence, or pace.®> The ALJ found Butler had no
limtation of functioning wth respect to concentration,
persi stence, or pace. (R at 18.) Butler asserts that “there is
no basi s whatsoever in the record for this finding.” (Pl.’s Br. at
8.) In support of his argunent, Butler indicates that his second
grade teacher reported that Butler displayed a short attention
span; had difficulty with second grade work; had difficulty
follow ng directions; appeared to daydreamin class; wote slowy;
copi ed i naccurately; exhibited poor retention; failed to conplete

assignnents; and required individual assistance on tests. (Id.)

°> The regul ati ons describe the concentration, persistence, or
pace area of functioning as “[t]he ability or inability to attend
to, and sustain concentration on, an activity or task, such as
pl ayi ng, reading, or practicing a sport, and the ability to perform
the activity or conplete the task at a reasonable pace.” 20 C F. R
8§ 416.926a(c) (4)(vi).
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Additionally, Dr. Lynn noted that Butler had difficulty focusing
and sitting still. (I1d.)

After considering the evidence presented by the clainmant, it
appears to this court that Butler has denonstrated that he does
have functional Ilimtation in the area of concentration
persi stence, or pace. It is noted that the Comm ssioner in her
response acknow edges that the evidence presented by Butler
denonstrates that Butler has sone limtation of functioning in the
area of concentration, persistence, and pace. The Comm ssi oner
poi nts out, however, that the record al so contains evidence that
i ndicates that Butler has the ability to sustain concentration and
pace. (Mem of Supp. of Commir Decision at 7.) Speci fically,
notes fromvarious eval uations, including the eval uation of Butler
that took place on January 28, 1998, reflect that Butler’s
attention and effort were “good.” (R at 175.) Furthernore, a
psychol ogi cal eval uation on Decenber 14, 1998 revealed that the
cl ai mant was able to sustain concentration and persistence at an
age appropriate level. (R at 187.) The Commi ssioner al so notes
that “as of March 13, 2000, Dr. Lynn was going to try [claimant] on
a new nedication to see if it would help himwth his synptons
related to concentration.” (Mem of Supp. of Commir Decision at
7.) Furthernore, the Mental Residual functional Capacity
Assessnent conpleted by Dr. Lynn does not indicate that Butl er was
“markedly limted” in any area of functioning, including sustained
concentration and persistence. (R at 240-41.) The court finds
the while the evidence regarding Butler’'s abilities in

concentration, persistence, or pace does indicate functional
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limtations, there is substantial evidence to support a finding
that Butl er does not have “marked” |imtation in this area as that
termis defined in the Social Security Regul ations. Therefore, the
ALJ's determ nation that Butler had no “marked” limtation in the
concentration, persistence, or pace area of developnment is
supported by substantial evidence.
CONCLUSI ON

The totality of the record indicates that the ALJ' s deci sion
was supported by substantial evidence at each step of the deci sion-
maki ng process. Accordingly, it is recommended that the
Conmi ssi oner’ s deci sion be affirned.

Respectfully submitted this 30th day of March, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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