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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 8th day of June, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-11760
V.

GREGORY GEORGE BUSHELL,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent, pro se, has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Wlliam R Millins, rendered
at the conclusion of an evidentiary hearing held on July 26,
1991.' The Administrator's order, which served as the conplaint,
charged respondent with violating sections 91.67(a) and (f),

91.87(a) and (h), and 91.9 of the Federal Aviation Regul ations

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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("FAR," 14 CF.R Part 91), and suspended his airline transport
pilot (ATP) certificate for 30 days.? The law judge affirned the
order, in part, finding that respondent violated sections
91.87(a), (h), and 91.9. Consequently, he reduced the period of
suspension to 15 days.® Sanction was wai ved because respondent
tinely filed a report with the National Aeronautics and Space
Adm ni stration (NASA) under the Aviation Safety Reporting Program
( ASRP) .

The facts, essentially undisputed, are as foll ows.

Respondent operated Martinaire 837, a Cessna 208, on a Part 135

°The pertinent parts of section 91.87 (now 91.129) state:

(a) General. Unless otherw se authorized or required
by ATC, each person operating an aircraft to, from or on an
airport with an operating control tower shall conply with
t he applicable provisions of this section.

* *

* *

(h) Cdearances required. No person may, at any airport
wi th an operating control tower, operate an aircraft on a
runway or taxiway, or takeoff or land an aircraft, unless an
appropriate clearance is received fromATC. A clearance to
"taxi to" the takeoff runway assigned to the aircraft is not
a clearance to cross that assigned takeoff runway or to taxi
on that runway at any point, but is a clearance to cross
ot her runways that intersect the taxi route to that assigned
takeoff runway. A clearance to "taxi to" any point other
than an assigned takeoff runway is a clearance to cross al
runways that intersect the taxi route to that point.

Section 91.9 (now 91.13(a)) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

Section 91.67 deals with aircraft right-of-way. The |aw judge
di sm ssed the charges under this section.

3The Administrator filed a reply brief, but did not appeal
the | aw judge's deci sion.
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flight fromAmarillo, Texas to Lubbock, Texas on the evening of
Decenber 29, 1989. G ound control (GC) at Amarillo issued him an
instrunment flight rules (IFR) departure clearance and then

instructed himto taxi to Runway 22. This exchange occurred:

GC Martinaire eight thirty-seven
readback correct. You ready to
taxi ?

MVRA837 Affirmative sir.

GC Martinaire eight thirty-seven taxi
to runway two two juliet's current.

VRA837 And have juliet?

GcC Martinaire eight thirty-seven you
gonna be ready right away?[?]

VRA837 Ah- - - yeah.
GC Bravo' s avail abl e.
MRA837 Ckay.

VRA837 |"msorry. VWich runway did you
clear nme for?

GC Runway two two.
(Exhibit C2, at 2.)

Wt hout further instruction or clearance, respondent taxied
onto the runway and took off. The tower controller testified
t hat he observed respondent, but could not establish radio
contact with him As a result, a Boeing 707 that had been
cleared for a touch-and-go | anding on Runway 22 was instructed by

the control tower to go around.

“Al t hough respondent states in his appeal brief that GC
asked whet her he woul d be ready for "imedi ate departure,” the
transcri pt of the communicati ons between respondent and GC
i ndi cates ot herw se.
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In his appeal, respondent argues that his actions did not
constitute a violation of the FARs because the occurrence
resulted froma "comuni cati on m sunderstandi ng,” not from any
deli berate attenpt to defy the FARs and that, furthernore, his
behavi or was reasonabl e under the circunstances. He also
requests that the Board consider the negative inpact a violation
woul d have on his enployability.

The Adm nistrator maintains that it is not necessary to
concl ude that respondent deliberately violated the regulations in
order to find that he coommitted the alleged infractions: finding
that he took off w thout the appropriate clearance is enough.

After consideration of the briefs of the parties and the
hearing record, the Board concludes that safety in air commerce
or air transportation and the public interest require affirmation
of the Admnistrator's order, as nodified by the | aw judge.
Consequently, we deny the appeal.

That respondent took off after communicating only with GCis
not in issue. Rather, respondent asserts that he reasonably
believed GC had cleared himfor takeoff and, as such, he should
not be reprimnded for what anounted to a | apse in

comuni cation.®> Based on the record, the |aw judge did not view

®Respondent mai ntains that his belief was reasonable, given
the fact that it was often the practice at Amarillo airport to
have one person operate ground control, clearance delivery, and
departure control. The testinony of the ground controller on
duty the evening of Decenber 29, 1989, confirnmed that although
this is occasionally the practice at Amarillo Airport, it was not
the case that night. He expl ained:

"At tinmes in Amarillo we do conbine all three positions

[ground control, flight data or clearance delivery, and
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respondent’'s assunption as reasonable. To the |aw judge, the

ground controller's directive to "taxi to" the runway did not
warrant the conclusion that he had been granted cl earance for
takeoff.® We agree. An instruction to "taxi to" a runway in no
way inplies that clearance for takeoff has been issued.
Respondent did not appear to be confused and the controller had
no reason to think that he was. The preponderance of the
reliable, probative, and substantial evidence supports the |aw
j udge' s concl usi on.

Lastly, respondent suggests that we should dism ss the
charges agai nst him because a violation record will have an

adverse effect on his future enployability.” Assuming, wthout

(..continued)
| ocal control or tower] at the local control position, but

we still have two separate frequencies: W have a ground
control frequency and a tower frequency for clearance for
t akeof f."

Tr. at 19.

He stated that it was not his responsibility as ground
controller to provide respondent with a takeoff clearance. Tr.
at 18. The controller working the tower position confirnmed that,
after receiving taxi instructions fromground control, a pilot
must switch frequencies to obtain a takeoff clearance unless
instructed otherwise. Tr. at 21.

®Respondent takes issue with the law judge's finding that
respondent’'s question, "Wich runway did you clear ne for?" was
m sl eadi ng. Even assum ng, w thout agreeing, that it was not
m sl eading, the controller's reply of "Runway two two" does not
justify the belief that a takeoff clearance had been issued.

"Not wi t hst andi ng respondent's asserted |ack of intent to
take off without a clearance, Board precedent is clear: an airman
may be found to have acted carelessly and in a manner that
adversely inpacts on air safety even though the violation was
i nadvertent. See Adm nistrator v. Mhunmed, NTSB Order No. EA-
2834 at 10-11 (1988). 1In any event, the finding of a section
91.9 violation is proper as residual to an operational violation.

Adm nistrator v. Pritchett, NTSB Order No. EA-3271 at 8, n.17
(1991).
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agreei ng, that such a consequence wll result fromaffirmng the
Adm nistrator's order, even in part, we do not think it provides
a valid basis for refusing to sustain charges which the

Adnmi ni strator has proved by the evidence.?®

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's order, as nodified by the initial
decision, is affirmed; and

3. The 15-day suspension of respondent's airnman certificate
with comrercial pilot privileges is waived as a result of

the tinely filing of a report under the ASRP.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

8¢f. Administrator v. Florent, NTSB Order No. EA-3777 at 6
(1993)("use of his certificate in his occupation ... does not
justify further reduction in an otherw se reasonable certificate
suspension"), citing Admnistrator v. Tuonela, 4 NISB 1422, 1424
(1984).

Respondent intimates that finding a violation against him
w Il not serve a useful purpose and assures that he has | earned
fromthe episode. This also does not justify a reduction in
sanction. Admnistrator v. Agans, NTSB Order No. EA-3630 at 3
(1992). In addition, deterring other pilots fromcomitting a
simlar infraction is a concomtant goal of the sanction.

Adm ni strator v. Crapps, 2 NTSB 437, 438 (1973). See al so

Adm ni strator v. Mbhunmed, NTSB Order No. EA-2834 at 10 (1988)
("The Board believes that there is deterrent val ue when sanctions
are inposed even for unintentional violations").




