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Agricultural Marketing Service, USDA § 1000.40 

the terms of the order shall terminate 
2 years after the end of the month dur-
ing which the skim milk and butterfat 
involved in the claim were received; or 

(2) To refund any payment made by a 
handler (including a deduction or offset 
by the market administrator) shall ter-
minate 2 years after the end of the 
month during which payment was 
made by the handler. 

Subpart F—Classification of Milk 
§ 1000.40 Classes of utilization. 

Except as provided in § 1000.42, all 
skim milk and butterfat required to be 
reported pursuant to §——.30 of each 
Federal milk order shall be classified 
as follows: 

(a) Class I milk shall be all skim milk 
and butterfat: 

(1) Disposed of in the form of fluid 
milk products, except as otherwise pro-
vided in this section; 

(2) In packaged fluid milk products in 
inventory at the end of the month; and 

(3) In shrinkage assigned pursuant to 
§ 1000.43(b). 

(b) Class II milk shall be all skim milk 
and butterfat: 

(1) In fluid milk products in con-
tainers larger than 1 gallon and fluid 
cream products disposed of or diverted 
to a commercial food processing estab-
lishment if the market administrator 
is permitted to audit the records of the 
commercial food processing establish-
ment for the purpose of verification. 
Otherwise, such uses shall be Class I; 

(2) Used to produce: 
(i) Cottage cheese, lowfat cottage 

cheese, dry curd cottage cheese, ricotta 
cheese, pot cheese, Creole cheese, and 
any similar soft, high-moisture cheese 
resembling cottage cheese in form or 
use; 

(ii) Milkshake and ice milk mixes (or 
bases), frozen desserts, and frozen des-
sert mixes distributed in half-gallon 
containers or larger and intended to be 
used in soft or semi-solid form; 

(iii) Aerated cream, frozen cream, 
sour cream, sour half-and-half, sour 
cream mixtures containing nonmilk 
items, yogurt, and any other semi-solid 
product resembling a Class II product; 

(iv) Custards, puddings, pancake 
mixes, coatings, batter, and similar 
products; 

(v) Buttermilk biscuit mixes and 
other buttermilk for baking that con-
tain food starch in excess of 2% of the 
total solids, provided that the product 
is labeled to indicate the food starch 
content; 

(vi) Formulas especially prepared for 
infant feeding or dietary use (meal re-
placement) that are packaged in her-
metically-sealed containers; 

(vii) Candy, soup, bakery products 
and other prepared foods which are 
processed for general distribution to 
the public, and intermediate products, 
including sweetened condensed milk, 
to be used in processing such prepared 
food products; 

(viii) A fluid cream product or any 
product containing artificial fat or fat 
substitutes that resembles a fluid 
cream product, except as otherwise 
provided in paragraph (c) of this sec-
tion; and 

(ix) Any product not otherwise speci-
fied in this section; and 

(3) In shrinkage assigned pursuant to 
§ 1000.43(b). 

(c) Class III milk shall be all skim 
milk and butterfat: 

(1) Used to produce: 
(i) Cream cheese and other 

spreadable cheeses, and hard cheese of 
types that may be shredded, grated, or 
crumbled; 

(ii) Plastic cream, anhydrous 
milkfat, and butteroil; and 

(2) In shrinkage assigned pursuant to 
§ 1000.43(b). 

(d) Class IV milk shall be all skim 
milk and butterfat: 

(1) Used to produce: 
(i) Butter; and 
(ii) Evaporated or sweetened con-

densed milk in a consumer-type pack-
age; and 

(iii) Any milk product in dried form; 
(2) In inventory at the end of the 

month of fluid milk products and fluid 
cream products in bulk form; 

(3) In the skim milk equivalent of 
nonfat milk solids used to modify a 
fluid milk product that has not been 
accounted for in Class I; and 

(4) In shrinkage assigned pursuant to 
§ 1000.43(b). 

(e) Other uses. Other uses include 
skim milk and butterfat used in any 
product described in this section that 
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is dumped, used for animal feed, de-
stroyed, or lost by a handler in a vehic-
ular accident, flood, fire, or similar oc-
currence beyond the handler’s control. 
Such uses of skim milk and butterfat 
shall be assigned to the lowest priced 
class for the month to the extent that 
the quantities destroyed or lost can be 
verified from records satisfactory to 
the market administrator. 

[64 FR 47899, Sept. 1, 1999, as amended at 65 
FR 82833, Dec. 28, 2000; 68 FR 7064, Feb. 12, 
2003; 69 FR 21952, Apr. 23, 2004] 

§ 1000.41 [Reserved] 

§ 1000.42 Classification of transfers 
and diversions. 

(a) Transfers and diversions to pool 
plants. Skim milk or butterfat trans-
ferred or diverted in the form of a fluid 
milk product or transferred in the form 
of a bulk fluid cream product from a 
pool plant or a handler described in 
§ 1135.11 of this chapter to another pool 
plant shall be classified as Class I milk 
unless the handlers both request the 
same classification in another class. In 
either case, the classification shall be 
subject to the following conditions: 

(1) The skim milk and butterfat clas-
sified in each class shall be limited to 
the amount of skim milk and but-
terfat, respectively, remaining in such 
class at the receiving plant after the 
computations pursuant to § 1000.44(a)(9) 
and the corresponding step of 
§ 1000.44(b); 

(2) If the transferring plant received 
during the month other source milk to 
be allocated pursuant to § 1000.44(a)(3) 
or the corresponding step of § 1000.44(b), 
the skim milk or butterfat so trans-
ferred shall be classified so as to allo-
cate the least possible Class I utiliza-
tion to such other source milk; and 

(3) If the transferring handler re-
ceived during the month other source 
milk to be allocated pursuant to 
§ 1000.44(a)(8) or (9) or the corresponding 
steps of § 1000.44(b), the skim milk or 
butterfat so transferred, up to the total 
of the skim milk and butterfat, respec-
tively, in such receipts of other source 
milk, shall not be classified as Class I 
milk to a greater extent than would be 
the case if the other source milk had 
been received at the receiving plant. 

(b) Transfers and diversions to a plant 
regulated under another Federal order. 
Skim milk or butterfat transferred or 
diverted in the form of a fluid milk 
product or transferred in the form of a 
bulk fluid cream product from a pool 
plant to a plant regulated under an-
other Federal order shall be classified 
in the following manner. Such classi-
fication shall apply only to the skim 
milk or butterfat that is in excess of 
any receipts at the pool plant from a 
plant regulated under another Federal 
order of skim milk and butterfat, re-
spectively, in fluid milk products and 
bulk fluid cream products, respec-
tively, that are in the same category as 
described in paragraph (b)(1) or (2) of 
this section: 

(1) As Class I milk, if transferred as 
packaged fluid milk products; 

(2) If transferred or diverted in bulk 
form, classification shall be in the 
classes to which allocated under the 
other order: 

(i) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers in 
bulk form shall be classified as other 
than Class I to the extent that such 
utilization is available for such classi-
fication pursuant to the allocation pro-
visions of the other order; 

(ii) If diverted, the diverting handler 
must request a classification other 
than Class I. If the plant receiving the 
diverted milk does not have sufficient 
utilization available for the requested 
classification and some of the diverted 
milk is consequently assigned to Class 
I use, the diverting handler shall be 
given the option of designating the en-
tire load of diverted milk as producer 
milk at the plant physically receiving 
the milk. Alternatively, if the divert-
ing handler so chooses, it may des-
ignate which dairy farmers whose milk 
was diverted during the month will be 
designated as producers under the 
order physically receiving the milk. If 
the diverting handler declines to ac-
cept either of these options, the mar-
ket administrator will prorate the por-
tion of diverted milk in excess of Class 
II, III, and IV use among all the dairy 
farmers whose milk was received from 
the diverting handler on the last day of 
the month, then the second-to-last day, 
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