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LYNCH, Circuit Judge. ATall of sone 80 feet froma tal

bi omass stack at a power plant in Livernore Falls, Maine, killed
David Ricci, a young environnental worker sent to do em ssions
testing on the stack. This tort action by R cci's father,
Thomas Ricci, was brought agai nst the conpany whose stack was
I nvolved, Alternative Energy, Inc., and its predecessor ("the
AEl defendants”) and the design/build contractor of the power
pl ant, Zurn EPC Services, Inc., and its parent corporation ("the

Zurn def endants").

The primary question in this case is whether, on the
materials submtted on summary judgnent, a factfinder could find
only that the conpeting inferences explaining Ricci's cause of
death are equal | y probabl e, or whether the evidence woul d perm t
the factfinder to infer that one explanation, on which
plaintiff's negligence claimrests, is the nore probable cause
of Ricci's falling to his death. Specifically, the question is
whet her the inferences (for there were no witnesses to the
accident) permt the conclusion that it is nore |ikely that
Ricci inadvertently fell into a | adderway openi ng while noving

about the high platform where his work tools and gl oves were
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found than it is that he fell as he was about to descend the
| adder. The questionis inmportant to plaintiff's negligence and
other tort theories because the platformnext to the | adderway
opening was admttedly mssing safety guards called for in the
design plans. The district court found the one inference no
nore |ikely than the other and, because the plaintiff could not
prevail if the inferences were evenly bal anced, entered sunmary
judgnent dismissing plaintiff's claim

On appeal, plaintiff argues that the grant of summary
judgnent was in error for two reasons. Only a jury, and never
the judge in a jury-clai med case, can wei gh the probabilities of
di fferent inferences, he says, and so it was i nproper to resolve
this question on sunmary judgnment. The plaintiff also urges
that the inference that Ricci fell through the unguarded hole is
both rational and nore probable or, alternatively, that the res
| psa |l oqui tur doctrine applies tothis case, entitling plaintiff

to get tothe jury.! The plaintiff is wong on the first point,

L The plaintiff makes anot her argunment whi ch may be swiftly
rejected. It was premature, plaintiff says, for thetrial court to
consi der summary j udgnment when it had not yet ruled onplaintiff's
obj ections tothe magi strate's order denying plaintiff theright to
depose t he two OSHA conpl i ance of fi cers who i nvestigated R cci's deat h.
The Secretary of Labor had successfully noved t o quash t he deposition
subpoenas. Aparty who wi shes to forestall ruling on summary j udgnent
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but we conclude that it was error for the district court to
grant sunmary judgnent for the defendants.
I

Qur reviewof the entry of summary judgnment i s de novo,
and we resolve all reasonable inferences in favor of the
nonnmovant i n describing the undisputed material facts. See
Sheehan v. Marr, No. 98-1813, 2000 W. 298565, at *3 (1st Gr.
March 27, 2000).

On August 26, 1996, Ricci was sent by his enployer,
East mount Environnental, Inc. of Rhode Island, to the Livernore
Falls, Maine, power plant to conduct em ssions testing on the
bi omass snoke st ack.

The stack was housed in a structure adjacent to the
"precipitator.” The precipitator and the stack housing were
approximately one to two feet apart. R cci was to performhis
testing high up the stack, on a platformapproxi mately four feet

wi de that encircled the stack. Access to the platformwas from

because materi al di scovery has not beentakenis obligedtofile an
af fidavit under Federal Rule of Gvil Procedure 56(f). Plaintiff did
not dothis. Inanyevent, plaintiff hadthefull OSHAfile, and the
magi strate's order was plainly correct. See United States ex rel.
Touhy v. Ragen, 340 U. S. 462, 468 (1951). Plaintiff had what he needed
fromthe OSHA file.
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a |ladder attached to the stack that passed through a twenty-
eight inch by thirty inch rectangular opening in the platform
The | adder was accessible from the precipitator roof via a
catwal k approximately two to three feet w de that spanned the
di stance between the precipitator roof and the | adder. The
pl atform was approxi mately seventy feet above the precipitator
r oof .

Ricci, who had never been to the Livernore Falls
facility, arrived there at approximately 1:40 p.m He spoke
only briefly to the plant engineer. Ricci and a co-worker, Paul
Lynch, were intended to work together. Lynch, however, had
initially gone to the wong plant. Di scovering his m stake,
Lynch then went to the Livernore Falls facility and found
Ricci's body there. At approximately 3:30 p.m, Lynch notified
Dal e Dyer, the plant engineer, that he had found R cci and
requested rescue personnel. Ricci's body was in the narrow
crevice between the precipitator and the stack housing,
approximately two to three feet to the left of a point directly
underneath the platforml adderway opening.

There were no eyewtnesses to Ricci's fall. Hair and
ti ssue speci nens and bl ood splatters were observed at a nunber
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of | ocations above, on, and bel ow the precipitator roof |evel,
close to the base of the |adder, and near R cci's body. Two
wr enches and an apparently unused Saf-T-d i nb? were found on the
precipitator roof a few feet to the right of the catwal k that
accessed the ladder. doves and a tool box were found on the
platform One estimate is that the gloves were approxi mately
two to four feet fromthe | adderway opening. The tool box was
approxi mately eight feet away from the |adderway opening.
Anot her Saf-T-Cinb was found attached to the center rail of the
| adder, at waist height, above the platform There is no
evidence that the Saf-T-dinb was danaged or defective. There
i's no evidence that the Saf-T-Cinb device found there was used
or left by anyone other than Ricci. Rope and conduit were
coiled at the base of the ladder. Ricci's safety belt was still
around his waist, and attached to it was a D-ring that woul d be
used to attach to a Saf-T-Qinb. There is no evidence that

Ricci's safety belt or Dring were danaged or defective. The

2 A Saf-T-Cinb is a ratcheting device used to safely
clinb a | adder. The ratcheting nmechani sm attaches to a center
rail on the stack |adder and noves up as one clinbs but holds
fast if one falls. The ratcheting mechanismis connected to
nyl on webbing that has a clipping hook at its end. This hook
clips intoaDring on the clinber's harness or safety belt.
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weat her had been relatively calmwi th no evidence of rain prior
to the discovery of Ricci's body.

There are only five to six inches of slack in the Saf -
T-Cinb when it is attached to a clinber on the |adder. her
clinbers sonetines also use a six foot |anyard, attached to
their harness or safety belt and with a clip on the end, to
secure thensel ves before attaching to or detaching fromthe Saf -
T-dinb when getting on or off a |ladder. There is no evidence
that Ricci wore such a lanyard. There was a rope attached to
his harness, but it had a taped end instead of a hook or
clipping device. Lynch, Rcci's coworker, stated that Ricci did
not appear to have a safety | anyard on hi s harness when he found
hi m There is evidence that gloves, even when worn for
clinmbing, are not always worn when attaching to or detaching
fromthe Saf-T-dinb. There was testinony, the admssibility of
whi ch was unresolved, that R cci always wore his gl oves when
clinbing. Thereis evidencethat sone of Ricci's co-workers told GSHA
that Ricci went through a ritual of putting on his gloves before
ascendi ng or descendi ng | adders. There was al so a statenent from
one of Ricci's supervisors that R cci was "highly safety-

conscious in his work."



The evidence suggests that if R cci were alone and
wanted to do the assigned work, at sone point he would have
needed to descend the |adder to get the rope and conduit found
at the base of the |adder. Lynch testified that all of the
necessary testing materials were not on the platform when he
found R cci's body.

Plaintiff supported his theory of how the accident
happened with a report and testinony from an expert w tness.
Def endants did not nove to strike the testinony, but objected to
it intheir reply to plaintiff's opposition to the notion for
summary j udgnent. The district court did not rule on this

evidentiary matter, however.?3

A. Res |psa Loquitur

Under Maine |aw, application of the res ipsa |oquitur

doctrine may affect plaintiff's burden of proof. See Sheltrav.

s Def endants al so argue to this court that the evi dence of
Ricci's al ways wearing his gl oves is inadm ssible. They cl ai ned before
the district court that this evidence was i nadm ssi ble. The district
court made no ruling on this question. As with the issue of the
adm ssibility of plaintiff's expert's testinony, we |l eave this question
to the district court.
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Rochefort, 667 A 2d 868, 870 (Me. 1995). Thus, we turn to that

contention first.

W recently described the doctrine in Varano v. Jabar,

197 F.3d 1 (1st Gr. 1999):

Under Maine law, the res ipsa loquitur doctrine
permts a finding of negligence in connection with an
unexpl ained event if the plaintiff can show (1) the
event was of a kind which ordinarily does not occur in
the absence of negligence; (2) other responsible
causes are sufficiently elimnated by the evidence;
and (3) the indicated negligence is within the scope
of the defendant's duty to the plaintiff. See Poulin
v Aguaboggan Waterslide, 567 A 2d 925, 926 (Me. 1989);
G nn v. Penobscot Co., 334 A 2d 874, 878, 880 (M.
1975). According to the Restatenent (Second) of
Torts, "It is the function of the court to determne
whet her the inference nay reasonably be drawn by the
jury, or whether it nust necessarily be drawn.'’
Section 328D(2) (1965).

ld. at 5. As in Jabar, there are reasonable alternative
expl anations for the proxi mate cause of Ricci's accident, and so
the res ipsa doctrine does not, on this evidence, apply. See

Wllington Assocs.. Inc. v. Capital Fire Protection Co., 594

A 2d 1089, 1092 (Me. 1991).

B. Sufficient Evidence to Prove Causation

1. Role of Judge and Jury




Plaintiff argues that a judge, on sunmary judgnent, nay

not make assessnent s of fact ual possibilities and
probabilities" and uses that premse to attack the court's
ruling that "[i]f the probabilities are evenly matched, the
Plaintiff[] cannot prevail." Plaintiff's argunment confuses the
guestion of the proper role of the judge on summary judgnent
with the question of plaintiff's burden of proof.

It is the role of the judge on summary judgnent to

determ ne whether a particular inference is reasonable. See

Mullin v. Raytheon Co., 164 F.3d 696, 698 (1st Cr. 1999);

G eenburg v. Puerto Rico Maritine Shipping Auth., 835 F.2d 932,

936 (1st Gr. 1987). Evidence presented on sumary judgnent may
be "inherently incredible" and so disregarded. G eenburg, 835
F.2d at 936. Judgnent about whether an inference is reasonabl e
Is different from a "judge superinpos[ing] his own ideas of
probability and |ikelihood (no matter how reasonabl e those i deas
may be)." Id. 1In fact, for negligence cases, the Restatenent
(Second) of Torts, which is frequently cited with approval by

t he Mai ne Suprene Judicial Court, see, e.q., Walter v. WAl -Mart

Stores, Inc., No. 99-364, 2000 W. 371164, at 927-128 (Me. March

12, 2000); Kaechele v. Kenyon G1 Co., No. 99-280, 2000 W
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225891, at *3 n.5 (Me. Feb. 29, 2000); Bryan R v. Watchtower

Bible and Tract Soc'y, 738 A 2d 839, 844-45 (Me. 1999); Collony

v. School Admin. Dist. No. 55, 710 A 2d 893, 895-96 (M. 1998),

provi des:

It is the function of the court to determ ne

whet her the evidence as to the facts nakes an issue

upon which the jury nmay reasonably differ as to

whet her the conduct of the defendant has been a

substantial factor in causing the harm to the

plaintiff
Rest atement (Second) of Torts 8§ 434(1)(a). The trial judge acts
well within his authority, then, in assessing the reasonabl eness
of the inferences that mght be drawn from circunstanti al
evi dence.

The trial court stated that the plaintiff could not
prevail if the only conclusion that could reasonably be drawn
was that the probabilities of plaintiff's and defendants’
conpeting theories as to what caused Ricci's fall were evenly
matched. The trial court's statenent was accurate. "A nere
possi bility of such causation is not enough; and when the matter

remains one of pure speculation and conjecture, or the

probabilities are at best evenly bal anced, it becones the duty

of the <court to direct a verdict for the defendant."
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Restatenment (Second) of Torts 8§ 433B cnt. a (enphasis added);

accord Chanpagne v. Md-Maine Med. Gr., 711 A 2d 842, 845 ( Me.

1998) (stating that a tort plaintiff nust establish causationto
avoi d summary judgnent and that "judgnent as a matter of lawin
a defendant's favor is proper when any jury verdict for the
plaintiff would be based on conjecture or speculation");

Unobskey v. Continental Ins. Co., 147 Me. 249, 257-58 (Me. 1952)

("Conjecture [and] choice of possibilities . . . [are] not
proof. There [nust be] something nore to | ead a reasoning mnd
to one conclusion rather than to the other.") (internal
guot ati on marks omtted) (second alterationinoriginal). Gven
that the burden of proof is on a plaintiff to show that it was
nore |likely than not that the defendant's negligence caused the
harm the trial judge's nethod of anal ysis was appropriate. Cf.

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986) (expl aining

that summary judgnent should be entered against a party "who
fails to make a show ng sufficient to establish the existence of
an elenent essential to that party's case, and on which that
party will bear the burden of proof at trial").

2. Inferences from Grcunstantial Evidence

-12-



Under Maine |law on the tort of negligence, a plaintiff
must show "(1) a duty owed to the plaintiff by the defendant;
(2) a breach of that duty; and (3) that the breach was the
actual and legal cause of plaintiff's injury.” Hayes .

Larsen's Mg. Co., 871 F. Supp. 56, 58 (D. Me. 1994) (interna

guotation marks omtted). This appeal concerns only the third
element; the viability of plaintiff's case on the first two
el enents has not been tested.

As plaintiff says, "[i]n order to establish proxi mte
cause, Plaintiff[] [has] to prove that David R cci either fel
through[] or inadvertently stepped through the |adderway
opening." Defendants agree.* Plaintiff urges he has done so
t hrough circunstantial evidence. Under Maine |aw, proximate
cause may be established entirely through circunstanti al
evi dence. “"A plaintiff may under many circunstances be
conpl etely unabl e to renenber or recount or explain an acci dent,

but may neverthel ess recover if the deficiency is nmet by other

reliable evidence. Such evidence nmay be direct or
circunstantial. It may cone from. . . known physical facts.
4 Def endant s have not argued that they are entitled to sumary

j udgnment on other grounds even if plaintiff could make this show ng.
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It may rai se reasonabl e inferences which satisfy the burden of

proof." Thonpson v. Frankus, 115 A 2d 718, 720 (Me. 1955).

Def endants nmake a general argunent that the cause of
t he acci dent nmust be specul ati ve because there were no w tnesses
toit. Yet tort |aw often encounters situations in which there
are no witnesses and no direct evidence as to the cause of an
event that results in harm Fire cases are one exanple. "By
the very nature of a fire, its cause nust often be proven
t hrough a conbi nati on of commbn sense, circunstantial evidence

and expert testinony." Mnerals & Chens. Philipp Corp. v. S.S.

Nat'l Trader, 445 F.2d 831, 832 (2d. Cr. 1971). In crimna

prosecutions, as well, circunstantial evidence can sustain a

conviction. See Commonwealth v. Wbster, 59 Mass. 295 (1850),

available in 1850 W. 2988, at *11-*17 (describing the use of
circunstantial evidence in proving crimnal acts and noting that
"[1]t would be injurious to the best interests of society, if
[circunstanti al evi dence] could not avail in judicia
pr oceedi ngs").

The defendants are right in one sense: where there is
no direct evidence, there may well be cases where the inferences
as to causation are sinply too speculative to permt the case to
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survive summary judgnent. The real question, then, becones
whet her the evidence would permt a jury reasonably to find that
plaintiff's theory of how Ricci fell is nore probable than
defendants' theory. The district court's conclusion that the
evidence would not permt such a finding was certainly
reasonabl e; nonet hel ess, our review on sumary judgnment is de
novo and not deferential. Considering the circunstanti al
evi dence, we disagree with the well-respected trial judge that
a jury could not reasonably find plaintiff's explanation nore
probabl e t han defendants'. Wile close, this is a case in which
different people, drawing on their |ife experiences, could
reasonably reach different concl usions.

Ajury could easily find that Ricci wore his gl oves and
clinbed the ladder up to the platform with the Saf-T-dinb
devi ce engaged, arrived at the platform took his gl oves off and
di sconnected fromthe Saf-T-Cinb, and stood or wal ked on the
platform The Saf-T-dinb device was found at wai st | evel above
the platform and R cci's gloves and tool box were on the
platform Ricci's tool box was approximtely eight feet away
from the |adder, strongly suggesting that R cci had to be
di sconnected fromhis Saf-T-Cinb and away from the | adder to
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put it there. Thus, a jury could reasonable infer that he did
not fall fromthe |adder before accessing the platform This
was al so the concl usi on reached by Dal e Dyer, the plant enpl oyee
who shared responsibility for admnistering safety prograns.
Dyer observed and took photographs of Ricci's body and the
accident scene immediately after the body was discovered. A
jury could also easily infer fromthe location of Ricci's body
that he fell fromeither the platformopening or the | adder and
that he did not fall over the platform s perinmeter guardrail.

It is reasonable to infer that R cci would have worn
his gl oves and used his Saf-T-dinmb, which he had worn and used
on his way up, when clinbing down the stack | adder. A jury
coul d reasonably infer, therefore, that Ricci did not fall from
a poi nt bel ow the | adderway openi ng whil e descendi ng the stack
| adder (another of defendants' theories), because he had on
neither his gloves nor his Saf-T-d i nb.

The nost reasonabl e conpeting inferences, which the
trial judge identified, were that Ricci fell or stepped into the
| adderway opening inadvertently (perhaps for |lack of a chain
guard) or that R cci had positioned hinself over or near the
| adder way openi ng as he was about to descend the | adder and fell
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before he was able to engage his Saf-T-Cinb. W agree that
t hose are the two nost probabl e i nferences. The judge hel d t hat
nei t her i nference was nore probabl e than the other and that any
jury finding would, therefore, be based only on sheer
specul ation. W disagree and explain why we think a jury could

rationally conclude that the first scenario was the nore |ikely.

Both sides have working for them the fact that the
| adder way openi ng was a speci al danger. Defendants suggest that
it is easy toinfer that Ricci |Iost his footing while straddling
the hole or attenpting to nount the | adder. In response,
plaintiff urges that R cci would have been particul arly caref ul
in the face of such a danger, nmaking an inadvertent fall while
accessing the | adder unlikely.

It is reasonable to view the evidence as disfavoring
the explanation that R cci had stepped onto the | adder in order
to descend. Considering the purpose of the Saf-T-Ainb, a jury
could conclude that it would not nake sense for R cci to have
gotten on the |adder before attaching to the Saf-T-dinb.
Further, the normal procedures called for Ricci to attach
hinmself to the Saf-T-Cinb before getting on the ladder. This
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di scounts the Iikelihood of defendants' argunment that R cci fell
whil e standing on the | adder itself.

Further, if R cci had straddled or |eaned over the
| adderway opening to connect to the Saf-T-Cinb, it is
reasonable to infer that he woul d have been hi ghly consci ous of
his precarious position and that, had he slipped, he could and
woul d have grasped sonmething to prevent falling through.

The | ocation of Ricci's glovesis alsosignificant with
regard to the theory that Ricci fell while getting on the
| adder. That Ricci would have worn gl oves down the | adder is a
| ogi cal inference from his having worn the gloves up.® H's
gl oves were neither in his pocket, nor were they right next to
t he opening, as m ght be expected from someone preparing to go
down. The enpl oyee who ultimtely brought the gloves down
testified that they were probably "two feet, three feet" from
the | adderway opening and that the tool box was perhaps eight
feet away. A photograph of the scene indicates that the gl oves
were about three to three and a half feet fromthe edge of the

opening. There were only five to six inches of slack in the

5 The i nf erence woul d be buttressed by t he evi dence, previously
descri bed, of Ricci's safety consciousness and his practice of al ways
wearing his gloves, if adm ssible.
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Saf -T-dinb when a clinber was attached to it. A jury could
infer that these distances neant the gloves would have been
barely reachabl e, or not reachable, by a person attached to the
Saf -T-Ainb. Ajury could conclude that if Ri cci had been about
to descend, he woul d have put his gloves in his pocket or noved
them closer to the |adderway opening instead of |eaving them
where they were found. This supports the inference that Ricci
was not |eaning over or straddling the |adderway opening in
order to attach to his Saf-T-dinb when he fell.® Accordingly,
a jury could reasonably conclude that the nost |ikely cause of
Ricci's fall was his inadvertently stepping into the | adderway
openi ng whil e nmovi ng about the platform

These reasonable inferences are sufficient, though
barely so, to permt ajury tofind that plaintiff's explanation
I's nore probable than defendants'. Entry of sunmary judgnent
was error. W reach this conclusion wthout considering

plaintiff's expert's opinion as to how the acci dent occurred.

6 The trial judge poi nted to defendants' statenent that there
was evi dence that the gl oves could be reached by a person on the
| adder. But that evidence was a st atenent by the person who retrieved
t he gl oves that he coul d do so wi t hout detaching fromhis | anyard; he
coul d not recal |l where he was st andi ng when heretri eved t he gl oves.
The | anyard gave an extra five or sixfeet of slack not availableto
Ri cci.
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It is true that plaintiff's expert testified that it
was nore probable than not that Ricci had inadvertently fallen
t hrough the | adderway opening. The reasons given by the expert
were | argely those summari zed above. W need not deci de whet her
any separate wei ght shoul d be given to the expert's testinony in
this case, a case in which different peoples' views nmay depend

on their individual practical experiences and notions of common

sense. ’

Qur opinion is based only upon the record evidence on
summary j udgnent . The evidence may develop differently at
trial, and, if so, our conclusion does not foreclose the

possibility of a directed verdict.

C. Dsnmssal of Gher dains

! Cf. Bieghler v. Kl eppe, 633 F. 2d 531, 533-34 (9th Gr. 1980)
(stating that where there were no wit nesses to an acci dent, entry of
sunmary judgnment was error in face of affidavit from accident
reconstruction expert, even though affidavit did not describe in detail
how concl usi ons were reached). Under Federal Rul e of Evi dence 703, an
expert may base hi s opi nion on facts or data not adm ssi bl e i n evi dence
if they are "of a type reasonably relied upon by experts in the
particular field." SeealsoUnited States v. Corey, No. 98-1893, 2000
WL 298583, at *4 (1st Cr. March 28, 2000). Here, the expert relied on
statenents fromRicci's father and co-workers tothe effect that it was
Ricci's practice towear gl oves while clinbing and that he was careful .
Even if that evidence were not adm ssible, thereisnoindicationit is
of a type not relied on by experts in the field.
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Plaintiff also conplains about (a) dismssal of the
failure to warn and failure to train clains set forth in Counts
1l and IV and (b) entry of summary judgnent on the strict
products liability claimagainst the Zurn defendants set forth
in Counts | X and X

As tothe failuretotrainand towarn, the trial court
found that plaintiff "ha[d] not seriously pressed an argunent
that some breach of those duties caused the accident in
guestion." The argunent has been waived and is not open to
plaintiff on remand.

The dismissal of the strict liability clains followed
fromdi smssal of the negligence claimon proximte causati on,
and that ground is no |longer available. The Zurn defendants
argue that summary judgnent is warranted nonethel ess, because
the biomass factory is not a "product"” under Miine |aw for
purposes of this claim The district judge did not address this
argunent, and we think it better to permt that to happen on
r emand.

D. Choice of Law As To Renedy

Plaintiff clains that the district court erred in
ruling that Maine's wongful death statute and Maine's |aw on
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conparative negligence and damages apply to this case. W
di sagree. Plaintiff acknow edges that Miine's choice of |aw
rules govern this diversity action. Mai ne applies the
provi sions of the Restatenent (Second) of Conflict of Laws to

choice of lawdetermnations in tort cases. See Adans v. Rubin,

964 F. Supp. 507, 509 (D. Me. 1997).
The Restatenment provides as a general principle that
“"the rights and liabilities of the parties with respect to an
issue intort are determ ned by the | ocal |aw of the state which
has the nost significant relationship to the ocurrence and
the parties.™ Restatenment (Second) of Conflict of Laws
8 145(1). In applying this general principle, courts are to
inquire into: "(a) the place where the injury occurred, (b) the
pl ace where the conduct causing the injury occurred, (c) the
domcil[e], residence, nationality, place of incorporation and
pl ace of business of the parties, and (d) the place where the
rel ationship, if any, between the parties is centered."” |d.
8§ 145(2). The comments to § 145 further note that "subject only

to rare exceptions, the |ocal |aw of the state where conduct and
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injury occurred will be applied.” 1d. 8 145 cm. d.®8 G ven that
Ricci's accident occurred at the AElI defendants' power plant in
Mai ne, that the negligent conduct alleged (inadequate safety
chains or rails around the | adderway openi ng) occurred i n Mai ne,
and that the contract for Ricci's services was entered into in
Maine, it is Maine |law that applies to this case.

More significantly, the Restatenment is fairly clear
with regard to choice of |aw questions in negligence actions.
CGenerally, the local law of the state where the injury occurred
applies. See id. 8§ 146. The sane holds true for statutory
wongful death actions. See id. 8§ 175. As with the general
principle for torts, in negligence actions in which the injury
and conduct occurred in the sane state, that state's laws "w ||

usually be applied." [d. 8 146 cnt. d.°

8 As an exanpl e of arare exception, the Restatenent suggests
cases inwhich "all interested persons” are domciledin astate other
than the state in which the conduct and injury occurred. See
Rest at ement (Second) of Conflict of Laws 8§ 145 cnt. d.

9 As wi th t he general principle, the Restatenent suggests t hat
t here may be exceptions tothis rule. The exanpl es gi ven, however, are
not hing I i ke t he present case. See Restatenent (Second) of Conflict of
Laws 8§ 146 cnt. d (descri bing a negligence action arising frommd-air
conduct and injury over state Y where all other rel evant contacts for
both parties are with state X).
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The relative clarity of the relevant Restatenent
sections notw thstanding, plaintiff argues that Rhode | sl and has
the nost significant interest with respect to danmges, the
wrongful death statue, and contri butory negligence because Ri cci
resi ded in Rhode Island and the | oss caused by his death will be

nost felt there. Plaintiff relies on Collins v. Trius, Inc.,

663 A 2d 570 (Me. 1995), for this proposition. Collins involved
a bus accident in Maine. The Maine Suprene Judicial Court ruled
t hat Canadi an | aw on damages applied in the case because the bus
conmpany and bus driver were Canadian, the passengers were
Canadi an, the passengers had purchased their tickets in Canada,
and the trip originated and was to conclude in Canada. See id.
at 572-73.

Those facts are far different fromthe facts in the
present case, in which the only connection to Rhode Island is
that Ricci resided there. This is sinply not enough to overcone
Maine's relationship to and interest in this tort action. The
decision of the district court on choice of law was clearly
correct.

-24-



The decision of the district court awarding summary
judgnent to the defendants is reversed and the case is remanded

for proceedi ngs consistent with this opinion.
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