
            
UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
Before Commissioners:  Pat Wood, III, Chairman; 
          Nora Mead Brownell, Joseph T. Kelliher, 
          and Suedeen G. Kelly. 
 
 
New York State Electric & Gas Corporation   Project No. 2852-015 
         (New York) 
 

ORDER ISSUING NONPOWER LICENSE 
 

(Issued December 24, 2003) 
 
INTRODUCTION 
 
1. This order issues to New York State Electric & Gas Corporation (NYSEG) a nonpower license, pursuant to Section 15(f) of the Federal Power Act (FPA),1 for the 2-megawatt Keuka Hydroelectric Project.  The project is located on Mud Creek and Keuka Lake and on Waneta and Lamoka Lakes in Steuben and Schuyler Counties, New York.2   
 
BACKGROUND 
 
 A.   Project Description 
 
2. The Keuka Project consists of:  (a) the 183-foot-long, 13-foot-high Bradford Dam, with a 24-foot-wide spillway; (b) a reservoir consisting of Waneta Lake and Lamoka Lake; (c) a 9,288-foot-long power canal; (d) a 3,600-foot-long, 4.5-foot diameter underground concrete penstock; (e) a 835-foot-long, 3.5-foot diameter above-ground steel penstock; (f) a powerhouse containing a single 2,000-kilowatt generating unit; and (g) appurtenant facilities.3   
3. The project reservoir (Waneta and Lamoka Lakes) occupies 1,400 acres at elevation 1,098.0 feet msl.  In addition, the project occupies about 280 acres of land between Keuka Lake and Mud Creek, including lands associated with the powerhouse, substation, penstock, power canal, wildlife management area, and dam.  
 
 B.   Procedural  History 
 
4. The original license for the project was issued on March 14, 1983, and expired on March 1, 2003.4  Since then, the project has been under annual license pending the disposition of its application for a nonpower license. 
 
5. On February 24, 1998, pursuant to Section 15(b) of the FPA and the Commission’s regulations (18 CFR 16.6), NYSEG filed a notice of its intent to apply for a nonpower license.  The Commission issued public notice of the filing on March 13, 1998. 
 

                                                 
1 16 U.S.C. § 808(f).  

2 The project is located in two drainage basins.  Keuka and Waneta Lakes drain into Mud Creek and the Susquehanna River Basin.  Water exiting the powerhouse enters the Great Lakes Basin. 

3 A more detailed project description is contained in ordering paragraph (B).  The project does not occupy any federal lands.  

4 22 FERC ¶ 62,327 (1983). 
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6. On May 14, 1998, NYSEG asked the Commission for approval to cease power generation at the Keuka Project for the remainder of the license term, because the low availability of water and the cost of maintenance prevented the project from producing power economically.5  The Commission granted NYSEG’s request, conditioned on NYSEG’s continued compliance with the other aspects of the license.6   In February 1999, the project was the subject of a scoping process, which included issuance of a staff scoping document, a site visit, and scoping meetings.  
 
7. On February 26, 2001, NYSEG filed an application for nonpower license, including an Applicant-Prepared Environmental Assessment developed during the Alternative Licensing Process that NYSEG employed.7  Notice of the application was issued on May 4, 2001.  The U.S. Department of the Interior (Interior) and the New York State Department of Environmental Conservation (NYSDEC) filed timely motions to intervene, which were granted automatically under 18 C.F.R. § 385.214(c)(1) because they were unopposed.  The Tonawanda Seneca Nation and New York Rivers United and Natural Heritage Institute were granted late intervention by unpublished notices issued on October 30, 2001, and February 11, 2002, respectively.  NYSEG’s application is unopposed.  
 
8. On November 5, 2001, the Commission issued public notice that the project was ready for environmental analysis, and solicited comments, recommendations, and prescriptions.8  Comments were filed by Interior, NYSDEC, Finger Lakes Chapter of the Adirondack Mountain Club, New York State Office of Parks, Recreation and Historic Preservation, and New York Rivers United & American Rivers.     
 
9. On December 9, 2002, the Commission staff issued an environmental assessment (EA) for public comment.  The EA recommended approving the application for a nonpower license, with additional staff-recommended measures, and found that such approval would not constitute a major federal action significantly affecting the quality of the human environment. 
 
10. Interior and NYSDEC filed comments supportive of the EA’s recommendations, except that NYSDEC disagreed with the recommendation that the power canal be periodically flushed to minimize any impacts on water quality.  In a telephone conference on May 7, 2003,9 Commission staff agreed that installation of a valve to flush the power canal is not necessary. 
DISCUSSION 
 
 A.   Nonpower License 
 
11. Section 15(f) of the FPA authorizes the Commission, at the expiration of a project license, to license all or part of the project works for nonpower use.  The section states in pertinent part that the Commission, 
 

whenever it finds that in conformity with a comprehensive plan for improving or developing a waterway or waterways for beneficial public uses all or part of any licensed project should no longer be used or adapted for use for power purposes, may license all or part of the project works for nonpower use. *    *    *  Any license for nonpower use shall be a temporary license.  Whenever, in the judgment of the Commission, a State, municipality, interstate agency, or another Federal agency is authorized and willing to assume regulatory supervision of the lands and facilities included under the nonpower license and does so, the Commission shall thereupon terminate the license.  *   *   *  
 

12. The Commission’s regulations require an applicant for a nonpower license to identify “the state, municipal, interstate, or Federal agency which is authorized and willing to assume regulatory supervision over the land, waterways, and facilities to be included within the nonpower project.”  18 CFR 16.11(a)(v) (2003). 
 
 B.   NYSEG’s Application 
 
13. Under the nonpower license, NYSEG proposes to:  (a) remove the generating equipment from the powerhouse, and maintain the powerhouse and associated 0.5 acre of land until they can be sold; (b) retain the substation (and associated one acre of land), which is part of NYSEG’s integrated distribution and transmission system; (c) maintain Bradford Dam but cut a 4-foot-wide notch in the spillway to maintain a constant elevation in Waneta and Lamoka Lakes; (d) remove the above-ground penstock, fill or collapse the underground penstock, and seek to sell the associated 28 acres of land (subject to a transmission line easement); (e) maintain the power canal (which supports wetlands and fish and wildlife resources) and associated 105 acres of land abutting the power canal until they can be sold; (f) retain in its present condition the 130-acre wildlife management area (between the two reservoir lakes), which is under a permanent conservation easement granted to NYSDEC, and seek to sell the area to NYSDEC; and (g) seek to sell the 12-acre playground parcel.  NYSEG identified NYSDEC as the agency “anticipated to assume the primary regulatory responsibilities associated with the Bradford Dam.”10  
 
 C.   State Agency Authority11   
                                                 

5 The license required NYSEG to maintain specified seasonal elevations in Waneta and Lamoka Lakes.  NYSEG states that, due to natural causes, it has experienced difficulties throughout the license period with maintaining the required elevations.  Environmental Assessment (December 9, 2002) at p. 6. 

6 Order of the Director, Office of Energy Projects, dated September 16, 1998. 

7   See 18 CFR 4.34(i) (2003).  The Alternative Licensing Process is a collaborative process in which the potential applicant works with state and federal agencies, affected Indian tribes, and other stakeholders in developing its application.  Here, participants in the collaborative effort included, among others, NYSEG, the New York State Department of Environmental Conservation, the U.S. Fish and Wildlife Service (FWS), New York Rivers United, and the Towns of Wayne and Tyrone, New York. 

8 See 18 C.F.R.  § 4.34(b). 

9 The Commission staff and NYSDEC participated in the May 7, 2003 telephone conference to discuss agency comments on the EA and the transfer of regulatory jurisdiction over the project.  Also present were representatives from FWS, NYSEG, Rochester Gas & Electric, New York Rivers United, Waneta Lake Association, and Lamoka Lake Association.  See the memorandum summarizing the telephone conference, filed December 5, 2003. 

 

10 License application at p. A-6. 

11 See license application, Appendix A (Consultation Process), NYSDEC letters dated August 29, October 13, and December 15, 2000; and NYSDEC’s filings of  January 23, 2002, and January 22, 2003. 
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14. Once the Keuka Project is no longer under the Commission’s jurisdiction, it will be subject to NYSDEC’s jurisdiction.  NYSDEC “has the responsibility to carry out the environmental policy of the State of New York.”12  NYSDEC already manages the Lamoka Lake Site as a wildlife management area pursuant to a permanent easement.  Its Division of Fish, Wildlife, and Marine Resources oversees the Waneta-Lakoma Lakes fisheries and manages Waneta Lake for Muskellunge.  Its regulatory permit program under 6 NYCRR Part 608 (Use and Protection of Waters) will control activities at and lakeward of the lakes’ mean high water line.  Its Division of Environmental Permits will review the licensee’s soil erosion plan for consistency with the regulatory requirements of the New York State Stormwater Pollution Discharge Elimination System (SPDES).  The Division’s Dam Safety Section will regulate the safety of and repairs to Bradford Dam.   
 
 D.   Termination of Nonpower License 
 
15. We find that NYSDEC is both authorized and willing to assume regulatory supervision of the Keuka Project lands and facilities.  We find it “willing” because, as we read its filings, it has no discretion to decline to assume authority and responsibility over matters within its jurisdiction.13  By the same token, in the language of Section 15(f), NYSDEC “does” assume regulatory supervision over the project at the point the Commission ceases its supervision.14  Consequently, we assume that NYSDEC is seeking  a nonpower license, as opposed to a surrender, to allow a reasonable amount of time for the succeeding agency to prepare permits,15 arrange for any desired title transfers,16 and the like. 
 
16. By filing of January 23, 2002 (at 1), NYSDEC’s Division of Legal Affairs stated that the Department “has determined that public ownership of several areas [in the project] would allow for continued effective management of these natural resources.”  By filing of January 22, 2003 (at 2), NYSDEC’s Division of Environmental Permits stated that it and NYSEG were completing the details of a transfer to it of fee title to the 130-acre wildlife management area to which it holds a conservation easement.17  NYSDEC also stated that it is willing to take ownership of the Bradford Dam and associated 11 acres of land, as well as the 12 acres which include the town-operated playground.  However, before it takes ownership, NYSDEC states that NYSEG must file its assessment of the dam with NYSDEC’s Dam Safety Section for review, and must complete any NYSDEC-required improvements; and the agency must have in place operational agreements for the dam with a local government operator.18   
 
17. The Commission record of this proceeding contains no updates on NYSDEC’s plans.  We conclude that three years should be adequate to accommodate the actions on which NYSDEC and NYSEG have agreed with respect to the disposition of project lands and facilities.  Accordingly, as set out further in Ordering Paragraph (A) below, this nonpower license shall terminate when the Commission issues an order finding that NYSEG has satisfactorily fulfilled the requirements of the nonpower license, or three years from the effective date of the license, whichever comes first.  Once the nonpower license is terminated, the Commission will have no further jurisdiction over the project and no authority or responsibility with respect to any operations, maintenance, resource plans, or other matters involving the former project lands and works. 
 
WATER QUALITY CERTIFICATION 
 
18. Section 401(a)(1) of the Clean Water Act (CWA)19 provides that any applicant for a federal license or permit to conduct any activity which may result in any discharge into United States waters shall obtain a certification from the state in which the discharge will originate that any such discharge will comply with applicable water quality conditions.  If the certifying agency does not act on a request for certification within a reasonable period of time, not to exceed one year, certification is waived.  The Commission’s regulations provide the full one-year waiver period.20  On February 12, 2001, NYSDEC received NYSEG's request for certification for the Keuka Project.  Having taken no action by February 12, 2002, NYSDEC waived certification for the project.21  
 
FISHWAYS 
 
19. Section 18 of the FPA22 provides that the Commission shall require the construction, maintenance, and operation by a licensee of such fishways as may be prescribed by the Secretary of the Interior or the Secretary of Commerce, as appropriate.23  By letter dated January 3, 2002, the Secretary of the Interior requested reservation of its authority to prescribe the construction, operation, and maintenance of appropriate fishways at the Keuka Project.   
                                                 

12 NYSDEC letter filed January 23, 2002, at p. 1. 

13 Since we would expect this to be the case with most regulatory authorities, issuance of a nonpower license is similar to issuance of an order approving the surrender of a license.  See Hydroelectric Licensing Under the Federal Power Act, Notice of Proposed Rulemaking, FERC Stats. & Regs. ¶ 32,568 at  34,729 n. 221 (Feb. 20, 2003) (“non-power licenses . . . are, in essence, a form of license surrender”).  In both cases removal of the Commission’s jurisdiction can be conditioned on the removal of some or all project works and restoration of the site.  See the January 12, 2001 Order in the Sturgeon proceeding, 94 FERC ¶ 61,038 at 61,182 (“the project removal activities we would approve in a nonpower license are the very same activities [the licensee] has proposed [in its surrender application]”).  In both cases the licensee’s performance of the conditions is subject to the approval of the Commission, as informed by the comments of the succeeding regulatory authority.  See Hydroelectric Licensing Regulations Under the Federal Power Act, Order No. 513, FERC Stats. & Regs. ¶ 30,854 at 31,450 (May 17, 1989); and Sayles Hydro Associates, 86 FERC ¶ 61,101 at 61,373-74 (1999).  There are also differences, however.  An applicant may decline to accept a nonpower license.  Order No. 513, ¶ 30,854 at 31,448 n. 375.  A licensee cannot decline a surrender order.  Id. at 31,450.  Also, the Commission has not reached the question of whether a nonpower license application is subject to FPA Sections 10(j), 18, 15(b), etc.  A surrender application is not subject to these provisions. 

14 Order No. 513 and the nonpower license regulations it promulgated repeat the statutory text with respect to a succeeding agency being “willing” to assume regulatory supervision “and do[ing] so,” but do not address what this in fact means.  

15 Compare Commission orders finding licensed transmission lines no longer jurisdictional but retaining supervision until federal land-administering agency issues permit for continued use of federal land.  See, e.g., Pacific Gas and Electric Co.,            85 FERC ¶ 61,411 (1998). 

16 The transfer of regulatory responsibility does not mean the transfer of property rights to project lands or facilities.  See, e.g., Order No. 513, ¶ 30,854 at 31,441.  

17 In the same filing (at 1), NYSDEC stated it has no interest in ownership of the project canal or adjoining lands. 

18 January 22, 2003 filing at 3. 

19 33 U.S.C. § 1341(a)(1). 

20 18 C.F.R. § 4.38(f)(7)(ii) (2003). 

21 By letter of October 16, 2002, to NYSEC (filed with the Commission  November 4, 2002), the New York Department of State advised that the Keuka Project, which is located outside the state's designated coastal area, is not subject to the consistency provisions of the New York State Coastal Management Program.  Therefore, issuance of the nonpower license is not subject to the Coastal Zone Management Act,    16 U.S.C. § 1451 et seq. 

22 16 U.S.C. ' 811. 
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RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE 
AGENCIES 
 
20. Section 10(j) of the FPA24 requires the Commission, when issuing a license, to include license conditions based on the recommendations of the federal and state fish and wildlife agencies, submitted pursuant to the Fish and Wildlife Coordination Act,25 to “adequately and equitably protect, mitigate damages to, and enhance fish and wildlife (including related spawning grounds and habitat)” affected by the project.26  
 
21. NYSDEC and Interior recommended, and the nonpower license issued herein provides, that the licensee be required to:  (a) develop a soil erosion control and site restoration plan in connection with the removal, collapse, or filling in of the project penstock (license Article 401); (b) operate the project in accordance with the licensee’s proposed Alternative 6 water management plan (Article 402);27 and (c) conserve project lands located adjacent to the power canal as a riparian buffer zone, and manage such lands to benefit fish and wildlife resources and their habitat (Article 406).28 
 
 
 
STATE AND FEDERAL COMPREHENSIVE PLANS 
 
22. Section 10(a)(2)(A) of the FPA29 requires the Commission, in determining whether a project will be best adapted to a comprehensive plan for improving or developing a waterway or waterways for beneficial public uses, to consider the extent to which the project is consistent with federal or state comprehensive plans for improving, developing, or conserving a waterway or waterways affected by the project.30   
 
23. Federal and state agencies filed 22 comprehensive plans that address various resources in New York State, of which staff identified and reviewed four relevant to the project.31  No inconsistencies with these plans were found. 

                                                                                                                                                             
(continued . . .) 

23 The Commission has issued only one nonpower license prior to the instant order:  for Wisconsin Electric Power Co.’s Sturgeon Project, 96 FERC ¶ 61,009, reh’g, 96 FERC ¶ 61,218 (2001) (Sturgeon order).  In that order, the Commission stated that it is not clear Section 18 applies to a nonpower license, which is required to be temporary in nature.  Here, since the licensee did not challenge the EA’s recommendation to include a reservation of the Commission’s authority to require an Interior fishway prescription, the issue need not be reached. 

24 16 U.S.C. § 803(j). 

25 16 U.S.C. § 661 et seq. 

26  In the Sturgeon order, the Commission stated that it is not clear Section 10(j) applies to a nonpower license.  Here, since all the agencies’ fish and wildlife recommendations were accepted, the issue need not be reached. 

27 NYSEG developed a hydrologic model to determine the availability of water for downstream flows in Mud Creek and to determine the impact on water level fluctuations in Waneta and Lamoka Lakes as a result of providing various minimum downstream flows.  Seven different operating scenarios (alternatives) were evaluated.  See the EA at pp. 27-35.  NYSEG’s license application contained a Draft Operations Plan implementing Alternative 6.  License application at p. A-4. 

28 No federally-listed or proposed threatened or endangered species are known to occur in the project area.  Letter from Andrew L. Raddant, Regional Environmental Officer, U.S. Department of the Interior (July 31, 1998). 

29 16 U.S.C. § 803(a)(2)(A). 

30 Comprehensive plans for this purpose are defined at 18 C.F.R. § 2.19.  In the Sturgeon order, the Commission stated that it is not clear Section 10(a)(2)(A) applies to a nonpower license.  Here, since there was no conflict between the project proposal and the state and federal comprehensive plans, the issue need not be reached. 

31  (1) U.S. Fish and Wildlife Service and New York State Department of Environmental Conservation, Fisheries Enhancement Plan for the Oswego River, New York: A Tributary to Lake Ontario, March 1994; (2) U.S. Fish and Wildlife Service and Canadian Wildlife Service, North American Waterfowl Management Plan, May 1986; (3) New York State Office of Parks, Recreation, and Historic Preservation, People, Resources, Recreation, March 1983; and (4) U.S. Fish and Wildlife Service, undated, Fisheries USA: the Recreational Fisheries Policy of the U.S. Fish and Wildlife Service. 
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APPLICANT'S PLANS AND CAPABILITIES 
 
24. It is not clear that Section 15(a)(2)32 applies to a nonpower license.  In any event, we have evaluated NYSEG’s record as a licensee with respect to the following:  (1) conservation efforts; (2) compliance history and ability to manage, operate, and maintain the project safely; (3) ability to provide efficient and reliable electric service; (4) need for power; (5) transmission service; (6) cost effectiveness of plans; and (7) actions affecting the public.   
 
 Conservation Efforts (Section 10(a)(2)(C)) 
 
25. NYSEG works with the New York State Public Service Commission to implement a system benefit charge to provide funding for energy efficiency services, research and development, low-income, and environmental protections programs.  Further, NYSEG provides technical support to its customers to help identify ways to efficiently use electricity. 
 
 Compliance History and Ability to Comply with the License 

(Section 15(a)(2)(A)) 
 
26. We reviewed the application for nonpower license and NYSEG's compliance with the terms and conditions of the existing license, and find that NYSEG's overall record of making timely filings and compliance with its license is satisfactory. 
 

Plans and Abilities of the Applicant to Manage, Operate,  
and Maintain the Project Safely (Section 15(a)(2)(B)) 

 
27. NYSEG owns and maintains the Keuka Project.  The project ceased operation in 1998 because of maintenance costs and low availability of water.  The project dam and appurtenant facilities are subject to Part 12 of the Commission's regulations concerning project safety.  We reviewed NYSEG's management, operation, and maintenance of the project in light of the requirements of Part 12 of the Commission’s regulations and the associated Engineering Guidelines, the Emergency Action Plan, and the Independent Consultant's Safety Inspection Reports.  NYSEG's record in these areas presents no reason to deny issuance of a nonpower license.  We conclude that the dam and other project works are safe, and that the applicant's record of managing, operating, and maintaining the project is adequate. 
 
 Ability to Provide Efficient and Reliable Service (Section 15(a)(2)(C)) 
 
28. NYSEG’s ability to provide efficient and reliable electric service will not be impaired by the issuance of a nonpower license for the Keuka Project.  NYSEG does not own enough generation to meet the electricity needs of its customers.  NYSEG purchases wholesale electricity from the New York Independent System Operator to meet its load serving requirements. 
 
 
 
 
 Need for Power (Section 15(a)(2)(D)) 
 
29. The electric energy produced at the project until 1998 constituted only a small amount of NYSEG’s overall electric energy needs.  Lost generating capacity associated with the nonpower license would be replaced by power from the open market. 
 
 Transmission Services (Section 15(a)(2)(E)) 
 
30. The project’s transmission facilities include the generator leads, switches, step-up transformer, and a short 2.3-kV electric line.  Removal of these facilities will have no impact on NYSEG’s transmission system. 
 
 Cost-Effectiveness of Plans (Section 15(a)(2)(E)) 
 

                                                 
32 16 U.S.C. § 808(a)(2). 
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31. NYSEG proposes environmental and recreational measures, of which the need, usefulness, and costs are addressed in the staff’s December 2002 EA.  We conclude that NYSEG’s plans will be cost-effective. 
 
 Actions Affecting the Public (Section 15(a)(3)(B)) 
 
32. NYSEG provides water from the reservoir for domestic consumption; provides public access for recreational boating, fishing, and swimming; and provides public safety measures at the Keuka Project.  The water removal from the reservoirs for domestic usage is minimal.   
 
OTHER MATTERS  
 
 A.  Project Drawings 
 
33. The Commission requires licensees to file sets of approved project drawings on microfilm. Article 202 provides for the filing of these drawings. 

 
B. Contract Drawings, Sediment Control, and 

Cofferdam Design 
 
34. The Keuka Project dam and appurtenant facilities are subject to Part 12 of the Commission’s regulations concerning project safety.  Before NYSEG begins removing the aboveground penstock, filling or collapsing the underground penstock and cutting a notch in the Bradford Dam spillway, the licensee will be required to file drawings, plans, and specifications for Commission approval.  Article 301 requires final contract drawings and specifications for construction of the authorized modifications.  Article 302 requires a sediment control plan to minimize the quantity of sediment resulting from removal and disposal of material.  Article 303 requires the licensee to review and approve the design of contractor-designed cofferdams and deep excavations. 
 

C. Gate operation plan and power canal open exit plan: 
Articles 403 and 404 

 
35. The gate operation plan would allow for the maintenance of water levels in Lamoka and Waneta Lakes to benefit fish and wildlife resources, recreation, and lakeside residents.  The power canal plan would ensure that the mouth of the power canal and the Wayne Gates would remain open for the free exchange of water between the power canal and Waneta Lake to maintain water quality in the canal and to allow recreational boaters to enter the canal from Waneta Lake. 
 
 D.  Cultural Resources 
 
36. The Programmatic Agreement for managing historic properties that may be affected by the nonpower license for the Keuka Hydroelectric Project was executed on October 3, 2003.  Article 407 requires NYSEG to implement the Programmatic Agreement, including the Historic Properties Management Plan for the project.  The Programmatic Agreement satisfies the Commission’s responsibilities under Section 106 of the National Historic Preservation Act. 33  
 
 E.   Hydropower Compliance Management Program    
 
37. As discussed in the Comprehensive Development section below, NYSEG has not committed to a timeframe in order to finance the measures necessary for the nonpower license.  Therefore, Article 501 requires NYSEG to file a Hydropower Compliance Management Plan for the purposes of expediting compliance with the nonpower license conditions. 
 
 
 
 
 
COMPREHENSIVE DEVELOPMENT  
 

                                                 
33 16 U.S.C. § 470s. 
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38. Sections 4(e) and 10(a)(1) of the FPA34 require the Commission, in acting on license applications, to give equal consideration to the developmental and environmental uses of the waterway on which a project is located.  Any license issued shall be such as in the Commission's judgment will be best adapted to a comprehensive plan for improving or developing a waterway or waterways for all beneficial public uses.  The decision to issue a nonpower license for this project, and the terms and conditions included herein, reflect such consideration.  
 
39. As proposed by NYSEG, the annual cost of the Keuka Project under a nonpower license would be $55,400, which includes expenses such as removing the generators and  penstock and modifying the spillway.  The annual power value would be zero, since the project would not be generating.  The annual net benefit would thus be -$55,400, but would increase to zero as project structures are disposed of.35 
 
40. As proposed by NYSEG with staff-recommended measures, the annual cost of the project would be $56,180.  Again, the annual power value would be zero.  The annual net benefit would thus be -$56,180, but would increase to zero as project structures are disposed of and costs of the staff’s recommended measures are amortized.  The annual cost associated with the two proposals is the estimated first-year cost of a nonpower license, assuming that in the first year NYSEG finances all of the capital costs necessary for the disposition of project facilities and completion of the spillway modification.36 
 
41. Based on our review of the record in this proceeding, including agency and public comments, we conclude that issuing a nonpower license, with staff-recommended measures, is in the public interest.  We will terminate the nonpower license when, in our judgment, NYSEG has satisfactorily completed the actions required by the ordering paragraphs of this order, but no later than three years from the effective date of the license. 
 
42. Based on our review and evaluation of the Keuka Project, as proposed by NYSEG; as proposed by NYSEG with staff-recommended measures; and under the no-action option, all as documented in the EA, we have selected the Keuka Project as proposed by NYSEG with staff-recommended measures as the preferred alternative.  We selected this alternative because:  (a) the environmental effects of issuing a nonpower license would be minor; (b) there is consensus among NYSEG and the stakeholders that issuance of a nonpower license would be appropriate, and we agree; and (c) the staff-recommended measures would protect and enhance the environmental, recreational, and cultural resources during the term of a nonpower license.  
 
The Commission orders: 
 
 (A)  This nonpower license is issued to New York State Electric & Gas Corporation, effective the first day of the month in which this order is issued, and shall terminate as of the effective date of a Commission order finding that NYSEG has satisfactorily fulfilled the requirements of Articles 301-303, 401-404, 406-407, and 501 of this licensing, or three years from the effective date of this license, whichever comes first.  NYSEG shall file with the Commission quarterly reports of the status of the actions taken pursuant to these license articles. 

 
This nonpower license is subject to the Federal Power Act (FPA), which is incorporated by reference as part of this license, and subject to the regulations the Commission issues under the provisions of the FPA.  This nonpower license is also subject to the terms and conditions applicable to the license for Project No. 2852 as that license provided for immediately before its expiration at the end of February 28, 2003, as appropriate. 

 
 (B)  The project consists of: 
 
 (1) All lands, to the extent of the licensee's interests in those lands, enclosed by the project boundary shown by Exhibit G, filed on February 26, 2001: 
 
 Exhibit G Drawing  FERC No. 2852-  Showing 
 
  G-1   2852-1001   Principal Project Map 
  G-2   2852-1002   Principal Project Map 
  G-3   2852-1003   Keuka Project Detail Map 
 
 (2) The project works consisting of:  (a) the 183-foot-long, 13-foot-high Bradford Dam, with a 24-foot-wide spillway; (b) a 1,400-acre reservoir consisting of Waneta Lake and Lamoka Lake; (c) a 9,288-foot-long, 48-foot-wide power canal; (d) a 3,600-foot-long, 4.5-foot diameter penstock; (e) a 835-foot-long, 3.5-foot diameter penstock; (f) a powerhouse containing a single 2,000-kilowatt generating unit; and (g) appurtenant facilities.   
 
 Exhibit F:  The following Exhibit F drawings, filed on February 26, 2001:   
 

                                                 
34 16 U.S.C. §§ 797(e) and 803(a)(1), respectively.  

35The economic analysis was updated since issuance of the EA to consider the additional cost of removing project facilities and modifying the spillway.  The staff also took into account that installation of a valve to flush the power canal and its associated cost is not necessary. 

36 NYSEG did not state how long or when it plans to begin to finance the measures needed in the nonpower license.  Consequently, the staff employed its standard economic analysis without making any assumptions about the future. 
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 Exhibit F  FERC No. 2852  Showing  
 
      1    1001   Site Plan 
      2    1002   Sections of Bradford Dam 
      3    1003   Sections of Wayne Gates 
      4    1004   Sections of Headworks 
      5    1005   Sections of Penstock 
      6    1006   Sections of Powerhouse 
  
 (3) All of the structures, fixtures, equipment, or facilities used to maintain the project and located within the project boundary; all portable property that may be employed in connection with the project and located within or outside the project boundary, and all riparian or other rights necessary or appropriate in the maintenance of the project. 
 
 (C) The Exhibits F and G described above are approved and made part of this nonpower license. 
 
 (D) This nonpower license is also subject to following articles. 
 

Article 201.  Exhibit Drawings.  Within 45 days of the date of issuance of this nonpower license, the licensee shall file the approved exhibit drawings in aperture card and electronic file formats. 
 
(a)  Three sets of the approved exhibit drawings shall be reproduced on silver or gelatin 35mm microfilm.  All microfilm shall be mounted on type D (3-1/4" X 7-3/8") aperture cards.  Prior to microfilming, the FERC Drawing Number (e.g., P-2852-1001 through P-2852-1006) shall be shown in the margin below the title block of the approved drawing.  After mounting, the FERC Drawing Number shall be typed on the upper right corner of each aperture card.  Additionally, the Project Number, FERC Exhibit (e.g., F-1, G-1, etc.), Drawing Title, and date of this nonpower license shall be typed on the upper left corner of each aperture card. 
 
Two of the sets of aperture cards shall be filed with the Secretary of the Commission, ATTN: OEP/DHAC.  The third set shall be filed with the Commission's Division of Dam Safety and Inspections New York Regional Office. 

 
(b)  The licensee shall file two separate sets of exhibit drawings in electronic format with the Secretary of the Commission, ATTN: OEP/DHAC.  A third set shall be filed with the Commission's Division of Dam Safety and Inspections New York Regional Office.  Each drawing must be a separate electronic file, and the file name shall include: FERC Drawing Number, FERC Exhibit, Drawing Title, date of this nonpower license, and file extension [e.g., P-2852-1001, G-1, Project Boundary, 11-04-2003.TIF].  Electronic drawings shall meet the following format specification: 

 
IMAGERY - black & white raster file  
FILE TYPE – Tagged Image File Format, (TIFF) CCITT Group 4  
RESOLUTION – 300 dpi 
DRAWING SIZE FORMAT – 24” X 36” (min), 28” X 40” (max) 
FILE SIZE – less than 1 MB 

 
(c)  The licensee shall file three separate sets of the project boundary data in a geo-referenced electronic file format (such as ArcView shape files, GeoMedia files, MapInfo files, or any similar format) with the Secretary of the Commission, ATTN: OEP/DHAC. The file name shall include:  FERC Project Number, data description, date of this nonpower license, and file extension [e.g., P-2852, boundary vector data, 11-04-2003.SHP].  The geo-referenced electronic boundary data file must be positionally accurate to ±40 feet in order to comply with National Map Accuracy Standards for maps at a 1:24,000 scale, and contain all reference points shown on the individual project boundary drawings.  The latitude and longitude coordinates, or state plane coordinates of each reference point must be shown. The data must include a separate text file describing the map projection used (i.e., UTM, State Plane, Decimal Degrees, etc), the map datum (i.e., North American 27, North American 83, etc.), and the units of measurement (i.e., feet, meters, miles, etc.).  The text file name shall include:  FERC Project Number, data description, date of this license, and file extension [e.g., P-2852, boundary metadata, 11-04-2003.TXT]. 

 Article 301.  Contract Drawings.  The licensee shall, at least 60 days prior to commencing the project modification activities, submit one copy to the Division of Dam Safety and Inspections, New York Regional Engineer, and two copies to the Commission (one of these shall be a courtesy copy to the Division of Dam Safety and Inspections), of the final contract drawings and specifications for the construction of the modifications authorized by the nonpower license order.  The Commission may require changes in the plans and specifications to assure a safe and adequate project. 
 
 Article 302.  Sediment Control Plan.  At least 60 days before the start of any land-disturbing or land-clearing activities, the Licensee shall file with the Division of Dam Safety and Inspections, New York Regional Engineer, a plan to control erosion, and to minimize the quantity of sediment resulting from the removal, in place disposal or permanent sealing of project facilities.  The plan shall be based on actual-site geological, soil, and groundwater conditions and on project design, and shall include, at a minimum, the following:  (1) a description of the actual site conditions; (2) measures proposed to control erosion and slope instability, and to minimize the quantity of sediment resulting from project decommissioning; and (3) a detailed description and design drawings showing the locations of the control measures.  The plan shall reflect consultation with appropriate Federal and State soil conservation, water quality, fish and wildlife agencies, and include with the plan documentation of the consultation.  Article 401 requires submission of a soil erosion control plan. 
 
 Article 303.  Cofferdam Design.  Before starting the project modification activities, the Licensee shall review and approve the design of contractor-designed cofferdams and deep excavations and shall make sure construction of cofferdams and deep excavations is consistent with the approved design.  At least 30 days before starting construction of the cofferdam, the Licensee shall submit one copy to the Division of Dam Safety and Inspections, New York Regional Engineer, and two copies to the Commission (one of these copies shall be a courtesy copy to the Division of Dam Safety and Inspections), of the approved cofferdam construction drawings and specifications and the letters of approval. 
 
 Article 401.  Soil Erosion Control Plan.  Within 6 months from the issuance of this license, the licensee shall file for Commission approval, after consultation with the New York State Department of Environmental Conservation, the U.S. Fish and Wildlife Service, and the New York State Historic Preservation Office, a soil erosion control plan to monitor and control stream and impoundment soil erosion at the Keuka Hydroelectric Project.  The plan shall be based on actual-site geological, soil, and groundwater conditions and on project design, and shall include, at a minimum, the following:  (1) a description of the actual site conditions; (2) an assessment of the powerhouse land parcel for potentially hazardous materials, such as asbestos; any such materials shall be removed and disposed of in accordance with Federal and State regulations; (3) identification of measures to control soil erosion and an assessment of such measures, including revegetation with native species; (4) functional design drawings of all soil erosion control measures; and (5) a specific implementation schedule and details for monitoring. 
 
 The plan shall include documentation of agency consultation, copies of comments and recommendations on the completed plan after it has been prepared and provided to the agencies, and specific descriptions of how the agencies' comments are accommodated by the plan.  The licensee shall allow a minimum of 30 days for the agencies to comment before filing the plan with the Commission.  If the licensee does not adopt a recommendation, the filing shall include the licensee's reasons, based on project-specific information.   
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 The Commission reserves the right to require changes to the plan.  No land-disturbing or land-clearing activities for erosion control measures shall begin until the licensee is notified by the Commission that the plan is approved.  Upon Commission approval, the licensee shall implement the plan, including any changes required by the Commission. 
 
 Article 402.   Water Management Plan.  Within 6 months from the issuance of this license, the licensee shall file for Commission approval a plan to implement the provisions of the water management plan (Alternative 6), which would:  (a) restore near natural water level fluctuations in Waneta and Lamoka Lakes; (b) contribute additional flow into Mud Creek; and (c) benefit fish and wildlife resources and recreation.  The licensee shall, after consultation with the U.S. Fish and Wildlife Service, the New York State Department of Environmental Conservation, New York Rivers United, Waneta Lake Association, and the Lamoka Lake Association, implement the plan in conjunction with the soil erosion control plan required in Article 401.  Under Alternative 6, the licensee shall:   
 
 (1) construct a 4-foot-wide notch in the Bradford Dam spillway at crest elevation 1,098.5 feet National Geodetic Vertical Datum (NGVD) and include the installation of removable stop logs in the notch.  The licensee shall ensure that the spillway gates are opened and stop logs are removed when surface elevations of Waneta and Lamoka Lakes reach elevation 1099.2 feet NGVD and close the spillway gates and replace stop logs at elevation 1099.05 NGVD; and 
 
 (2) maintain water levels in Waneta and Lamoka Lakes during the summer between 1098.5 and 1099.2 feet NGVD.  During the fall, maintain water levels at a target level of 1098.5 feet NGVD through mid to late November.  During the winter, maintain water levels at a target level of 1098.5 feet NGVD unless rainfall and/or snow pack require the licensee or the gate operator to open the gates to reduce lake levels for storage of spring runoff and avoid spring flooding of lakeside residences.  During the spring, maintain water levels as the same as in the winter (i.e., target level 1098.5 feet NGVD) with the discretion of the gate operator to be flexible in raising and lowering the spillway gates or stop logs to anticipate conditions, such as increased precipitation or spring runoff.  
 
 The licensee shall include with the plan documentation of consultation, copies of comments and recommendations on the completed plan after it has been prepared and provided to the aforementioned agencies and entities, and specific descriptions of how the agencies' and entities' comments are accommodated by the plan.  The licensee shall allow a minimum of 30 days for the agencies and entities to comment and to make recommendations before filing the plan with the Commission.  If the licensee does not adopt a recommendation, the filing shall include the licensee’s reasons based on project-specific information.   
 
 The Commission reserves the right to require changes to the plan.  Upon Commission approval, the licensee shall implement the plan, including any changes required by the Commission.  
 
 Article 403.  Bradford Dam Gate Operation Plan.  Within 60 days from the issuance of this license, the licensee shall file for Commission approval a Bradford Dam gate operation plan that identifies measures to conform to Alternative 6 required by Article 402.  The plan shall include specific water level operating periods by month and day for beginning and ending the various water elevation regimes identified above generally winter, spring, summer and fall.  The plan shall also identify, by name, address, and affiliation, any entity other than the licensee, if any, that would operate the spillway gates and stop logs to maintain the targeted water level elevations described in paragraph (2) of Article 402. 
 
 The licensee shall prepare the plan after consultation with the U.S. Fish and Wildlife Service, the New York State Department of Environmental Conservation, New York Rivers United, Waneta Lake Association, and the Lamoka Lake Association. The licensee shall include with the plan documentation of consultation, copies of comments and recommendations on the completed plan after it has been prepared and provided to the aforementioned agencies and entities, and specific descriptions of how the agencies' and entities' comments are accommodated by the plan.  The licensee shall allow a minimum of 30 days for the agencies and entities to comment and to make recommendations before filing the plan with the Commission.  If the licensee does not adopt a recommendation, the filing shall include the licensee’s reasons based on project-specific information.   
 
 The Commission reserves the right to require changes to the plan.  Upon Commission approval, the licensee shall implement the plan, including any changes required by the Commission.  
 
 Article 404.  Power Canal Open Exit Plan.  Within 90 days from the issuance of this license, the licensee shall file for Commission approval, after consultation with the U.S. Fish and Wildlife Service, the New York State Department of Environmental Conservation, New York Rivers United, Waneta Lake Association, and the Lamoka Lake Association, a power canal open exit plan to ensure the mouth of the power canal remains open for the exchange of water between the power canal and Waneta Lake to benefit recreational users and water quality.  The plan shall include measures to remove and properly dispose of sediments that may form a natural barrier at the mouth of the power canal so that this segment remains open.  The licensee shall also ensure that the Wayne Gates, located approximately 1,800 feet upstream from the mouth of the power canal, remain open to provide an exchange of water between the power canal and Waneta Lake in order to protect fish and wildlife resources and maintain water quality in the power canal.  
 
 The licensee shall include with the plan documentation of consultation, copies of comments and recommendations on the completed plan after it has been developed and provided to the aforementioned agencies and other entities, and specific descriptions of how the agencies' and entities' comments are accommodated by the plan.  The licensee shall allow a minimum of 30 days for the agencies and entities to comment and to make recommendations before filing the plan with the Commission.  If the licensee does not adopt a recommendation, the filing shall include the licensee's reasons based on project-specific information.   
 
 The Commission reserves the right to require changes to the plan.  Upon Commission approval, the licensee shall implement the plan, including any changes required by the Commission. 
 
 Article 405.  Fishways.  Authority is reserved to the Commission to require the licensee to construct, operate, and maintain, or to provide for the construction, operation, and maintenance of, such fishways as may be prescribed by the Secretary of the Interior under Section 18 of the Federal Power Act.   
 
 Article 406.  Land Management Plan.  Within one year from the issuance of this license, the licensee shall file for Commission approval, after consultation with the New York State Department of Environmental Conservation, the U.S. Fish and Wildlife Service, and New York Rivers United, a land management plan for the existing Keuka Hydroelectric Project power canal to protect and enhance fish and wildlife resources.  The plan shall include, but not be limited to, the following:  (1) provision to allow public access to the power canal land, where feasible; (2) provision for the establishment of a riparian buffer zone, as appropriate; and (3) provision for the protection of environmentally-sensitive areas, such as wetlands.  
 
 The plan shall include documentation of agency consultation, copies of comments and recommendations on the completed plan after it has been prepared and provided to the agencies, and specific descriptions of how the agencies' comments are accommodated by the plan.  The licensee shall allow a minimum of 30 days for the agencies to comment before filing the plan with the Commission.  If the licensee does not adopt a recommendation, the filing shall include the licensee's reasons, based on project-specific information.   
 
 The Commission reserves the right to require changes to the plan.  Upon Commission approval, the licensee shall implement the plan, including any changes required by the Commission. 
 
 Article 407.  Historic Properties.   The licensee shall implement the “Programmatic Agreement Among The Federal Energy Regulatory Commission, the Advisory Council On Historic Preservation, and the New York State Historic Preservation Officer For Managing Historic Properties that May Be Affected By a License Issued to New York State Gas & Electric Corporation for the Operation and Maintenance of the Keuka Hydroelectric Project In New York,” executed on October 3, 2003, including but not limited to the Historic Properties Management Plan (HPMP) for the project.  In the event that the Programmatic Agreement is terminated, the licensee shall implement the provisions of its approved HPMP.  The Commission reserves the authority to require changes to the HPMP at any time during the term of the license.  If the Programmatic Agreement is terminated prior to Commission approval of the HPMP, the licensee shall obtain approval before engaging in any ground-disturbing activities or taking any other action that may affect any historic properties within the project’s Area of Potential Effect. 
 
 Article 501.  Hydropower Compliance Management Program.  Within 3 months from the issuance of this order, the licensee shall file for Commission approval, after consultation with the U.S. Fish and Wildlife Service, the New York State Department of Environmental Conservation, and New York State Office of Parks, Recreation and Historic Preservation, a Hydropower Compliance Management Program (HCMP).  The HCMP shall include the following elements for each nonpower license requirement:   
(a) identification of, and a schedule for, each action necessary to complete the nonpower license requirements; (b) a schedule for the start and completion of the consultation process with each resource agency or entity to be consulted for each action necessary to complete the nonpower license requirement; (c) identification of specific individuals in each agency who needs to be consulted on each action necessary to complete the nonpower license requirement; and (d) documentation of agency consultation and how the agencies’ comments are accommodated by the plan. 
 
 The Commission reserves the right to require changes to the HCMP and to take other measures necessary to ensure compliance by the licensee with the terms and conditions of the nonpower license.  Upon Commission approval, the licensee shall implement the HCMP, including any changes required by the Commission.  
 
 (D) The licensee shall serve copies of any Commission filing required by this order on any entity specified in this order to be consulted on matters related to that filing.  Proof of service on these entities must accompany the filing with the Commission.  
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 (E) This order is final unless a request for a rehearing is filed within 30 days from the date of its issuance, as provided in Section 313 of the FPA.  The filing of a request for rehearing does not operate as a stay of the effective date of this nonpower license or of any other date specified in this order, except as specifically ordered by the Commission.  The licensee's failure to file a request for rehearing of this order shall constitute acceptance of the nonpower license. 
 
By the Commission. 
 
( S E A L ) 
 
 

Linda Mitry, 
Acting Secretary. 

 
 
 
        


