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NOMINATIONS OF ERIK P. CHRISTIAN AND
MAURICE A. ROSS

TUESDAY, MAY 22, 2001

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 9:03 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. George Voinovich,
presiding.

Present: Senator Voinovich.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH [presiding]. The hearing will come to order.
I would like to welcome our nominees, Erik Christian and Maurice
Ross, both of whom have been nominated to serve as Associate
Judges for the District of Columbia Superior Court, and I would
like to welcome their families and friends, and thank their families
in advance for the sacrifice that they are going to make in order
for Mr. Christian and Mr. Ross to serve on the court, and I would
also like to welcome Delegate Eleanor Holmes Norton. Congress-
woman, very happy to have you here with us today.

Let me state for the record that both of our nominees have un-
dergone a very thorough screening process. They were rec-
ommended by the District’s Judicial Nomination Commission, a
group of distinguished individuals who submit to the President of
the United States three names, and then the President selects one
of those three names. Mr. Christian, Mr. Ross, you are the ones
that the President has selected. Then, of course, you each went
through an FBI background investigation, and then the President
formally nominated you.

Since the nominations were received, the Committee staff has
conducted separate background checks and interviews with both of
our nominees here this morning. I have also spent a great deal of
time reviewing your qualifications, and I am pleased to be holding
these hearings today. I am confident that the two of you are both
going to be very fine judges.

To present our nominees today, we are honored to have Delegate
Norton to introduce you, and we are very glad to have you here
this morning.

STATEMENT OF HON. ELEANOR HOLMES NORTON, A
DELEGATE IN CONGRESS FROM THE DISTRICT OF COLUMBIA

Ms. NorRTON. Thank you very much, Senator Voinovich, and may
I just begin by thanking you for your extraordinary service to the
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District of Columbia. We have been very fortunate to have a former
mayor of Cleveland as the Chair of our Committee here in the Sen-
ate. This morning, of course, it is my great honor to appear before
you in another capacity, and that is to introduce two very able
young lawyers who have been nominated by President Bush to
serve on our Superior Court bench.

Erik Christian is a native Washingtonian who comes from a fam-
ily of educators here in the District. He is a Phi Beta Kappa grad-
uate of Howard University. He attended Georgetown University
Law Center. Mr. Christian clerked on the very court to which he
has now been nominated, and he has had very extensive trial expe-
rience of the kind that suits him especially well to serve on this
court. He has been an Assistant U.S. Attorney here in the District,
prosecuting complex cases, including homicide cases. He rose to be-
come a Deputy Chief in the U.S. Attorney’s Office. He went on to
become the second in command at the office of the U.S. Attorney
in the Virgin Islands. Most recently, he has served our city as Dep-
uty Mayor for Public Safety, and under his jurisdiction were the
police department, the fire and emergency medical services, the De-
partment of Corrections, and the Medical Examiner. His most re-
cent position was as legal counselor to D.C. Mayor Tony Williams.

I am pleased also to introduce Maurice Ross. Maurice Ross has
had extensive civil and criminal litigation experience as well. His
most recent assignment was as assistant counsel in the Justice De-
partment’s Office of Professional Responsibility. Before that, Mr.
Ross was senior counsel with the Federal Home Loan Mortgage
Corporation, otherwise known as Freddie Mac. He has had exten-
sive civil and criminal experience in Federal and State courts, not
only in the District of Columbia, but throughout the United States.
Mr. Ross has been a Special Assistant to the Deputy Attorney Gen-
eral of the United States, and an Associate Deputy Attorney Gen-
eral. His legal career began in private practice at a large firm here,
Shaw Pittman, where he began to get his litigation experience. Mr.
Ross is a graduate, cum laude, from Yale College, and got his law
degree from Harvard Law School. He has served as a member of
the District Bar’s Legal Ethics Committee, and he has been on the
board of directors of the Greater Washington Urban League. The
District of Columbia is very proud to present these two candidates
for your consideration.

Senator VOINOVICH. Thank you very much. I really appreciate
your coming here today to introduce both nominees, and I think
that their backgrounds are just outstanding. I wish everyone was
as qualified. As part of the Committee’s normal practice, I would
like the nominees to stand and raise their right hand. Do you
swear that the testimony that you will give the Committee today
is the truth, the whole truth, so help you, God?

Mr. Ross. I do.

Mr. CHRISTIAN. I do.

Senator VOINOVICH. Please be seated. Let the record show that
the nominees answered in the affirmative. Let me now welcome
Erik Christian. We are pleased that you are here today, and I
know it is a special day for your family. The special day will be
when the Senate approves your appointments, but this is a big day
in the beginning of this little venture up the ladder, and so we are
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very happy that you are here and you have members of your family
and friends with you. Would you like to make an opening state-
ment?

TESTIMONY OF ERIK P. CHRISTIAN' TO BE AN ASSOCIATE
JUDGE OF THE SUPERIOR COURT OF THE DISTRICT OF CO-
LUMBIA

Mr. CHRISTIAN. Yes, thank you, Senator. Good morning. I would
first like to introduce my family members. I introduced them ear-
lier to you. However, I would like to introduce them to you and the
Committee staff. My father, Charles Christian, is present with me
today, along with my sister, Dr. Judy Christian, my mother, Doro-
thy Christian, and my brother, Gary Christian, and my daughter,
Caitlin Erin Christian. They have provided me with support
throughout my life, and are here today again to provide that same
support.

Just as an aside, my parents are educators here in the District
of Columbia. They are retired public school teachers and adminis-
trators, and just lived a couple of blocks away from the Capitol.
They grew up together on the same street, near North Capital and
I Streets, just in the shadow of the Capitol, and I would especially
like to thank them for being with me throughout my life and here
today. I also have a cousin here, Hallue Clark Wright, who is an
employee with the Department of Justice in the area of civil rights.
There are several friends and colleagues here with me today, Attor-
ney Lola Ziadie, Ron Walutes, Guy Middleton, Harold Ognelodh,
and the Corporation Counsel for the District of Columbia, Robert
Rigsby, is present today, sir.

This is indeed an honor and a privilege to have been nominated
by President Bush to serve as an Associate Judge to the Superior
Court of the District of Columbia. Again, I want to thank your
Committee and your staff, who did diligent work in getting this
hearing scheduled and yourself having this hearing scheduled. I
also would like to thank the D.C. Judicial Nominations Commis-
sion and Mayor Anthony Williams for recommending me to the
White House, and, of course, the President of the United States, for
nominating me to this position.

As you may know, Mayor Williams wanted to be here today. He
sends his greetings. However, he is at a conference out in Nevada.
Chief Judge Annice Wagner, whom I clerked for in the trial court,
is unfortunately unable to make it this morning. She is sitting in
an en banc argument in the D.C. Court of Appeals. However, she
also sends her greetings. I would just like to follow in the tradition
of my family, in the footsteps of those who I learned from, to serve
ably on the court. I think I will serve in a proficient manner. As
you know, I have basically served throughout the city in various
public sector, public government agencies and in the U.S. Attor-
ney’s Office for approximately 10-11 years, and then as Deputy
Mayor for Public Safety and Justice, and presently as legal counsel
to the mayor.

1Biographical and financial information with attachments appear in the Appendix on page 9.
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I think all those positions and being a native Washingtonian will
serve me well on the bench, and I look forward to serving in a pro-
ficient manner. Thank you, sir.

Senator VOINOVICH. Thank you. Mr. Ross, welcome.

TESTIMONY OF MAURICE A. ROSS' TO BE AN ASSOCIATE
JUDGE OF THE SUPERIOR COURT OF THE DISTRICT OF CO-
LUMBIA

Mr. Ross. Good morning, Senator. I would like to introduce my
family. First, my wife, Beverly, and my son, Jeffrey, who are be-
hind me; my parents, Dr. and Mrs. Walter Ross; my oldest sibling,
my sister, Margaret; and also with me this morning, Judge George
Mitchell of the D.C. Superior Court, who has been a close family
friend and mentor; my godfather, Dr. Roy Batiste; and also a close
family friend, Ms. Georgina Brown, who is also here. I think I cov-
ered everyone who came in.

I would like to thank the Committee first of all for moving so ex-
peditiously on our nominations. I would like to thank the staff.
They walked us through the process very quickly; the President, for
nominating me; the D.C. Judicial Nominations Commission. I am
eager to serve and I am willing to answer any questions that the
Committee may have this morning. Thank you.

Senator VOINOVICH. Thank you. I would like to make clear to
both of the nominees that I am here by myself this morning. Ordi-
narily, we have a couple more individuals that are on the Com-
mittee that are here, but we were here late last night and several
of them were tied up. I want to make clear to you and your families
that this is a very important procedure, and a lot of it is all the
work that has gone before this hearing this morning. I think some-
times when we have these hearings and they are very short, people
think, well, that was not much. But both of you know—you have
gone through quite a bit in order to come here this morning. As I
say, I know this is a very important day for your family and for
your friends.

There are three questions that I am required to ask of each of
you, and I would like to read them to you and then have you re-
spond. The first question is are you aware of anything in your
background that might present a conflict of interest with the duties
of the office to which you have been nominated? Mr. Christian.

Mr. CHRISTIAN. No, sir.

Senator VOINOVICH. Mr. Ross.

Mr. Ross. No, Senator.

Senator VOINOVICH. Do you know of any reason, personal or oth-
erwise, that would in any way prevent you from fully and honor-
ably discharging the responsibilities of the office to which you have
been nominated?

Mr. CHRISTIAN. No, sir.

Mr. Ross. No, Senator.

Senator VOINOVICH. Do you know of any reason, personal or oth-
erwise, that would in any way prevent you from serving the full
term of the office to which you have been nominated?

Mr. CHRISTIAN. No, sir.

1Biographical and financial information with attachments appear in the Appendix on page 91.



Mr. Ross. No, Senator.

Senator VOINOVICH. Those are the formal questions that we have
before the Committee. I would like to give each of you an oppor-
tunity to answer this question I am interested in, and that is you
are both relatively young men, at least from my perspective, and
I would be interested, starting with you, Mr. Christian, why is it
that you sought this nomination?

Mr. CHRISTIAN. Senator Voinovich, throughout my life I have
tried to follow the words and wisdom of my family, my mother and
father, sister, and brother. I followed my brother, attorney Gary
Christian, into law school, and I followed his advice almost to the
letter. I then clerked for Judge Annice Wagner, and began to see
how society and the community all would come back to the Supe-
rior Court. Seeking this nomination will provide me with the oppor-
tunity to continue to contribute back to the community in which I
was raised. It will allow me to continue to devote my life, my en-
ergy, to make this city a better place.

As you know, I was Deputy Mayor for Public Safety, and I
worked extensively in the community through Mayor Anthony Wil-
liams’ strategic plans of building and sustaining healthy neighbor-
hoods, making the government work. We had a point-by-point stra-
tegic plan that is now underway, to bring this community back. I
think, through that experience as his legal counsel, as well as now,
with the opportunity to serve on the bench if confirmed, I will be
able to provide that same devotion, that same caring, that same
passion, to the citizens of the District of Columbia.

Senator VOINOVICH. I am sure that the mayor is going to miss
your help. I, as you know, am a good friend of the mayor’s and try
to be as supportive as we can; but, as I have emphasized to him
very often, you are only as good as the team that you have around
you, and I am sure that he has enjoyed the fact that you have been
willing to serve him. When was the first thought that you had, that
you someday would like to be a judge? Did this just come on, or
have you ever had that thought before?

Mr. CHRISTIAN. Well, believe it or not, and I am not sure whether
I shared this with anyone, but my father and mother had bought
my brother and me a little Honda Civic, and we had driven down
to a nearby car stereo place to get a stereo placed in the car, be-
cause we did not have a radio in the car, and my brother decided
to take me down to Superior Court, just to watch the proceedings,
and we could not have been older than 16- to 18-years-old. So we
walked down and sat in the Superior Court at that time, and at
that point, it was just so fascinating.

So that is when the first pearl came to me, and then actually
being in the U.S. Attorney’s Office, one of the finest offices in the
District of Columbia, and being able to practice there for an exten-
sive number of years and then to work as First Assistant in the
Virgin Islands just brought that back and confirmed my desire to
actually be on the bench, to continue to help shape society and our
community.

Senator VOINOVICH. Thank you very much. Mr. Ross.

Mr. Ross. I would join in many of Mr. Christian’s sentiments.
My parents were government servants here in the city. My older
brother is also a lawyer. He could not be here today because he is
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in Jamaica on business. But I have grown up in this city. I am
committed to public service, and I thought that serving on the Su-
perior Court would be an excellent way to continue in public serv-
ice, to continue to grow as a lawyer and deal with some of the most
complex and difficult issues, not just in the city, but in this coun-
try, and they all come through the front door of Superior Court.

As to when it first occurred to me to consider being a judge, ap-
proximately 4 years ago, Gloria Johnson, the secretary to the late
Chief Judge of the District Court, Judge Aubrey Robinson, for
whom my sister clerked, mentioned that there was an opening for
a magistrate judge and that I should consider applying, and she
encouraged me to apply for that position and to talk to Judge Rob-
inson about service on the court; and it was out of that meeting
that I had my initial interest in seeking judicial office. Subse-
quently, I met many of the judges on Superior Court before whom
I appeared. I had the opportunity to meet them off the bench, and
I was convinced that it was just an outstanding opportunity, and
that is when I decided to apply.

Senator VOINOVICH. Well, as I say, I think it is very good that
both of you have decided to make yourself available. This is not an
easy life, and, as I say, your families are going to have some sac-
rifices. One point, and this is a concern that I have, and Senator
DeWine, who happens to be on the Appropriations Committee that
has the District, and then there are several members of the House,
and that is the issue of the family and juvenile judges here in the
District, and there has been some talk about creating a special
family court slot here in the District. I am not sure that is going
to happen, but one thing that we have been assured is that there
is going to be a larger emphasis on individuals serving in that ca-
pacity.

I would just bring it to your attention today. There is a real need
in the District for much more attention to the family court, and,
too often, I think judges have a tendency not to want to be part
of that, because it does involve, in some instances, a little larger
commitment in terms of one’s emotions, because you really have to
get into the whole situation in a family. I would just bring that to
your attention today, in hopes that after you are on the bench, that
you would think about maybe taking that on for a couple of years.
It is very important today.

One of the things that bothers me about the justice system is,
too often, the people that go through it are treated not as human
beings, or just as another number, and I think it is really impor-
tant that, on the bench, you look at people as being in the image
and likeness of God, and that they are human beings and they
have problems, and that, particularly today in our society, we have
some real problems in terms of families. I was governor of Ohio,
and we really emphasized the importance of those family courts,
where you have people that are really interested.

They get to be familiar with the social service agencies. They
take some extra time to find out about the individuals that are ap-
pearing before them. They are really able to make a real difference
in their lives, and I just—I know sometimes that part of the law
is not as appealing to some people as we would like it. But I would
say that, as time goes on, I would hope that both of you would look
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into that, and perhaps you might take it upon yourself to serve in
that capacity and to make a difference for the families that are
here in the District. I would like to again thank you for being here
today, and hopefully we will move this along. I think we are sup-
posed to have a markup tomorrow, so hopefully that will be done,
and then will go over on the calendar, and then we will try and
get you up as soon as possible.

Again, thank you for your willingness to serve the District.

The Committee is adjourned.

[Whereupon, at 9:23 a.m., the Committee was adjourned.]






APPENDIX

QUESTIONNAIRE FOR NOMINEES TO THE DISTRICT OF COLUMBIA COURTS
COMMITTEE ON GOVERNMENTAL AFFAIRS, UNITED STATES SENATE

1. BIOGRAPHICAL AND PROFESSIONAL INFORMATION

1. Full name: (include any former names used).

Erik Patrick Christian

2. Citizenship (if you are a naturalized U.S. citizen, please provide proof of your naturalization).

1 am a citizen of the United States of America.

3. Current office address and telephone number.
Executive Office of the Mayor
441 4" Street, N.W.
Suite 1036 North
Washington, D.C. 20001
(202) 724-5472
4. Date and place of Birth
Date: November 18, 1960
Place: Washington, D.C.
5. Marital status: (if married, include maiden name of wife, or husband’s name.) List
spouse’s occupation, employer’s name and business address(es).
My wife and I have been separated since October 2000.
Wife — Julieanne Himelstein
Occupation — Assistant United States Attorney
Employer- United States Attorney’s Office

555 Fourth Street, N.W.
Washington, D.C. 20001

9
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Names and ages of children. List occupation and employer’s name if appropriate.

. Education: List secondary school(s), college(s), law school(s), and any other
institutions of higher education attended; list dates of attendance, degree received,
and dates each degree was received. Please list dating back from most recent to

earliest.

a) Georgetown University Law Center
600 New Jersey Avenue, N.W.
‘Washington, D.C. 20001
August 1983 to May 1986
Juris Doctor Degree — May 1986

b) Howard University
2400 6™ Street, N.W.

Washington, D.C. 20059
August 1978 to May 1982
Bachelor of Arts Degree - May 1982

c) Archbishop John Carroll High School
4300 Harewood Road, N.W.
Washington, D.C. 20008
August 1974 to May 1978

High School Diploma — May 1978
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Employment Record: List all jobs held since college, including the dates of
employment, job title or description of job, and name and address of employer.
Please list dating back from most recent to earliest.

@

b)

.

4

June 1999 to PRESENT

Job Titles - Deputy Mayor for Public Safety and Justice
Legal Counsel to the Mayor

Employer — Executive Office of the Mayor
Washington, D.C.
Eleventh Floor

QOctober 1997 to June 1999
Job title- Assistant United States Attorney

Em;ﬁloyer; United States Attorney’s Office
for the District of Columbia
Washington, D.C.

August 1995 to October 1997
Job Title — First Assistant United States Attorney

Employer — United States Attorney’s Office
for the District of the Virgin Islands
St. Thomas, U.S. Virgin Islands

January 1989 to August 1995

Job Title — Assistant United States Attorney
Deputy Chief, Misdemeanor Trial Division
Superior Court

Employer ~ United States Attorney’s Office
for the District of Columbia
Washington, D.C. 20001
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e)

g)

h)
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December 1986 to December 1988
Job Title — Judicial Law Clerk

Employer- Superior Court of the District of Columbia
Washington, D.C. 20001

November 1984 to December 1986
Job title — Law clerk/Associate

Employer- Law Firm of Webster & Fredrickson
‘Washington, D.C.

Summer 1984
Job title — Summer Associate
Employer — The Washington Lawyers’ Committee for Civil Rights

Under Law
Washington, D.C.

May 1982 to August 1983
Job title — Criminal Investigator

Employer ~ D.C. Public Defender Service
‘Washington, D.C. 20001

July 1977 to August 1983
Job titles-Usher/Projectionist/Assistant Manager

Employer-Roth’s Silver Spring East Theater
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Silver Spring, Maryland 20910

9, Honors and awards: List any scholarships, fellowships, honorary degrees,
academic or professional honors, honorary society memberships, military awards,
and any other special recognition for outstanding service or achievement.

a)‘

b)

)

9

Archbishop Carroll High School

National Merit Semifinalist

Honor Roll Student

President — French National Honors Society
Who’s Who Among High School Students
Graduated With Distinction

Howard University

Phi Beta Kappa, 1981 (Junior Year)

Pi Sigma Alpha

Magna Cum Laude, 1982

DeWitt Wallace Scholarship Recipient (Reader’s Digest)
Academic Scholarship

Dean’s List

United States Department of Justice

Employee Volunteer Service to Others in the Community Award
1994, 1995, 1999

United States Attorney’s Office for the District of Columbia
Special Achievement Awards 1993, 1994 .
Distinguished Service — Homicide Section 1995

Department of Justice — Dedicated Service Award 1995

Tudicial Commendation written in the case of
United States v. Joe L. Thomas, 772 F.Supp. 674, 678 (D.D.C. 1991)
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€) United States Attorney’s Office for the Virgin Islands

Certificate of Appreciation 1996
Instructor, Department of Justice Office of Legal Education
Criminal Trial Advocacy Center

Course Certificate 1997 o
Advanced Criminal Trial Advocacy

Letter of Commendation — December 8, 1993
Executive Office for United States Attorneys
Office of the Director

Letter of Commendation — April 8, 1996
United States Attorney James A. Hurd, Jr.

Letter of Commendation — May 2, 1996
Executive Office for United States Attorneys

Office of the Director
Dedicated Service Award - 1997

f) Executive Office of the Mayor

Certificate of Award for Participation in American Education Week
1999

Electronic Mail Dated February 25, 2000 from Advisory
Neighborhood Commissioner and Georgetown Business Leader,
in commendation of efforts to resolve manhole explosibn issue

.

. Electronic Mail Dated November 9, 1999, in commendation of efforts
to abate neighborhood drug activity.
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12.
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Business relationships: List all positions held as an officer, director, trustee,
partner, proprietor, agent, representative, or consultant of any corporation,
company, firm, partnership, or other business enterprise, or educational or other
institution.

None

Military Service. Indicate whether you have served in the US military ard, if so,
Iist dates of service, branch of service, rank or rate, serial number, and type of
discharge received.

I bave never served in the U.S. military.

Bar associations. List all bar associations, legal or judicial-related committees,
conferences, or organizations of which you are or have ever been a member, and
provide titles and dates of any offices which you have held in such groups.

Professional Memberships

National Bar Association

‘Washington Bar Association

Department of Justice Association of Black Attorneys

-National Black Prosecutors Association )
Trial Lawyers Association of Washington, District of Colurabia

Committees

Delegate, District of Columbia Judicial Conferences

Member, District of Columbia Judicial Conference Planning Committee

Chairman (Immediate Past), District of Columbia Court of Appeals Committee
(1999-2000)  Onthe Unauthorized Practice of Law

Member, District of Columbia Bar Judicial Evaluation Committee

Member, Hiring Committee - U.S. Attorney’s Office for the District of Columbia

U.S. Attorney’s Office for the Virgin Istands
Member, Chair of Attorney Promotions Committee {2001) — Corporation Counsel

. Other memberships. List all memberships and offices currently and formerly held

in professional, business, fraternal, scholarly, civie, public, charitable, or other
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organizations, other than those listed in response to Question 12. Please indicate
whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion.

Alffiliations

Member, Prince Hall Masons — Redemption Lodge No. 24

Member, Shiloh Baptist Church Martin Luther King Celebration Committee
Member, Family Member ~ Carter Barron East Neighborhood Association
Member, American Diabetes Association

Member, Project PACT (Pulling America’s Communities Together)

None of these organizations formerly discriminated or currently discriminates on
the basis of race, sex, or religion.

Court admissions. List all courts in which you have been admitted to practice,
with dates of admission and lapses in admissions if any such memberships have
lapsed. Please explain the reason for any lapse in membership. Please provide the
same information for any administrative bodies which require special admission
to practice.

1. Supreme Court of Pennsylvania December 24, 1986
2. United States District Court for

the District of New Jersey June 11, 1987
3. Supreme Court of New Jersey June 12, 1987
4. District of Columbia Court of Appeals April 13, 1988
5. United States Court of Appeals

for the District of Columbia Circuit July 1, 1998
6. United States District Court ;

for the District of Columbia September 12, 1988
7. United States Court of Military Appeals February 23, 1989
8. Supreme Court of the United States October 15, 1990

of America

9. District Court of the United States
Virgin Islands November 8, 1995
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In 1994, my active membership in the Pennsylvania Bar lapsed because of
a non-compliance with the requisite number of Continuing Legal
Education (CLE) courses. Although I have pever practived law in the
Commonwealth of Pennsylvania, I completed the requisite courses to
come into compliance. I am presently a non-resident active member of the
Pennsylvania Bar, which allows for the deferment of current CLE
requirements. )

Published writings: List the titles, publishers, and dates oi‘boéks, articles, reports,
or other published material you have written or edited. '

I'have not published any writings. 1 have contributed to the revision of the District
of Columbia Criminal Practice Institute Trial Manual. My area of revision
focused on the drafting of a criminal indictment. This particular manual was
published in the early 1990°s.

Speeches: List the titles of any formal speeches you have delivered during the last
(5) years and the date and place where they were delivered. Please provide the
Committee with four (4) copies of any of these speeches.

I have not delivered any formal speeches in the last five years; however, I have
appeared in news interviews while as Deputy Mayor for Public Safety and Justice
and spoken on crirninal justice issues.

Legal career.

a. Describe chronologically your law practice and experience after
graduation from law school, including:,

1. Whether you served as a law clerk to a judge, and if so, the
name of the judge, the court, and the dates of your
clerkship; )

From December 1986 to January 1989, I served as the judicial law clerk
to the Honorable Annice M.R. Wagner, whe was then an Associate Judge
in the Superior Court of the District of Columbia. As a judicial law clerk,
1 researched and wrote memorandz of law, as well as drafted orders on

Probate, Tax, Criminal and Civil law.
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2. Whether you practiced alone, and if so, the addresses and
dates;

I bave never been employed as a solo practioner.

3. The dates, names, and addresses of law firms, companies,
or governmental agencies with which you have been

employed.

Law Firm of Webster & Fredrickson
‘Washington, D.C. 20006

November 1984 to December 1986

While in law school, I served as a law clerk to the firm of Webster &
Fredrickson from November 1984 until law school graduation in 1986. Upon graduation
from Georgetown Law Center in May 1986, I was hired as an Associate at the firm.
While at the firm I concentrated in the area of general business law, bankruptcy and Title
VII Employment Discrimination Law. Specifically, I researched and wrote memoranda
of law regarding real estate law, wills and trusts, and general business transactions. I also
researched and wrote memoranda of law regarding Chapter 7, Chapter 11, and Chapter
13 bankruptcy petitions. I drafted discharge petitions, proposed reorganization plans,
filed bankruptcy petitions, and attended bankruptcy hearings and U.S. Trustees Meetings
before the bankruptey court in the District of Columbia. 1 also researched and wrote
memoranda of law on Title VII Employment Discrimination Law and attended trials of
clients who sued under the Employment Discrimination Law provisions.

United States Attorney’s Office
for the District of Columbia
‘Washington, D.C. 20001

January 1989 to August 1995

In January 1989, I was appointed an Assistant United States Attorney
(AUSA) for the District of Columbia. While there, I completed a three-year rotational
assignment by serving respectively in the Criminal Appellate Division, the Superior
Court Misdemeanor Trial Division, the Superior Court Felony Trial Division, the
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Superior Court Grand Jury Section and the District Court Criminal Division Narcotics
Trial Section, and again in the Superior Court Felony Trial Division of the Office.

From January 9, 1989, to August 7, 1989, I served in the Criminal
Appellate Division of the office where I briefed approximately thirty (30) cases and
argued approximately fifteen (15) cases in the District of Columbia Court of Appeals and
in the United States Court of Appeals for the District of Columbia Circuit. Some ofthe
issues that I briefed and argued consisted of evidentiary sufficiency, identification
testimony, self-defense claims, sentencing issues regarding guideline adjustments and
offense mergers and jury instructions. I argued cases in both courts on their summary
and regular calendars.

On August 7, 1989, I served in the Superior Court Misdemeanor Trial
Division until February 20, 1990. In the Misdemeanor Trial Division, I tried
approximately fifteen (15) jury trials that consisted of cases of marijuana and cocaine
possession, carrying a pistol without a license, the possession of a prohibited weapon
with the intent to use it unlawfully, unlawful entry to property and cases where threats
occurred. I also tried approximately five (5) non-jury cases that included the offenses of
shoplifting, taking property without right and solicitation for the purpose of prostitution.
In addition to my trial calendar, I performed the assignments of “Papering” at Intake and
“Discovery.” In “papering”, I reviewed the police paperwork generated by arrests to
determine whether the cases were sufficient to be prosecuted by the office. In
“discovery” I provided defense counsel case jacket documents that had been deemed
discoverable pursuant to Superior Court Criminal Rule 16.

From February 20, 1990, to August 27, 1990, I served in the Superior
Court Felony Trial Division where I was placed on a team of three AUSAs and assigned
to that team’s drug cases. In this assignment, I exclusively prosecuted felony drug
offenses that included cocaine, heroine, and dilaudid possession and distribution charges.
‘While in this rotation, I tried approximately twenty-five (25) jury trials before various
Jjudges in the Superior Court.

After spending approximately six months in the Felony Trial Division, 1
was assigned to the Superior Court Grand Jury Section from August 27, 1990, to January
29, 1991. Inthe Grand Jury Section, I investigated felony criminal cases and presented
witnesses and evidence before a Superior Court Grand Jury who determined whether an
offense was committed and there was probable cause to believe that the subject of the
investigation committed the offense. While in the Grand jury Section I presented and
obtained indictments in approximately forty-five (45) cases brought before various grand
juries. My other assignments in the Grand Jury Section consisted of “Papering” at Intake
and presenting cases before Hearing Commissioners and Judges in Courtroom C-10 of
the Superior Court when suspects were arrested. 1also conducted preliminary hearings in
various cases before indictments were obtained.

On January 29, 1991, I transferred to the District Court Criminal Narcotics
Trial Division. I prosecuted cases in that division until September 23, 1991. While in the
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Narcotics Trial Division, I tried approximately thirty (30) criminal jury trials before
various judges in the United States District Court for the District of Columbia. The
majority of the cases consisted of arrests generated from the execution of search warrants
after purchases by undercover police officers of heroin and cocaine. Some of the arrest-
generated cases were a result of interdiction efforts at the Amtrak Station and Bus
Terminals in the District of Columbia. Subsequent to many of these trials, I argued
several presentencing motions regarding the applicability of the United States Sentencing
Guidelines to issues relating relevant conduct and the sentencing disparity of “powder”
and “crack” cocaine. Finally, while in the Narcotics Trial Division, I also investigated
and presented several cases before grand juries in the United States District Court.

From September 23, 1991, to May 11, 1992, I was assigned as a Senior
AUSA to the Superior Court Felony Trial Division. During that time, I was designated as
a team leader of three AUSAs and assigned to investigate and try the more sericus felony
offenses. While in the Superior Court Felony Trial Division, I successfully tried
approximately forty (40) cases, with offenses ranging from drug possession and .
distribution, robberies, mayhem, assaults with a dangerous weapon, assaults with the
intent to kill, and second degree murders. My superior achievement was recognized by
the United States Attorney, who on May 11, 1992, promoted me to the Homicide Section
of the Superior Court Division.

In the Homicide Trial Section, I spent approximately three years’
successfully trying thirty-five (35) homicide cases. In the Homicide Section, I tried cases
ranging from the charges of manslaughter to First Degree Murder while Armed. Ineach -
case, I conducted the grand jury investigation, obtained an indictment and tried each case
to verdict and allocated at the sentencing hearings. While in the Homicide Section, I was
awarded Special Achievement Awards in 1993 and in 1994.

In October 1994, I was appointed Deputy Chief of the Misdemeanor Trial
Division, but assumed active duties in February 1995, because of the remaining homicide
cases that I had scheduled for trial. As a Deputy Chief of the Misdemeanor Trial
Division I supervised approximately twenty-five (25) AUSAs who were assigned to
prosecute non-jury and jury demandable offenses. Specifically, 1 drafied the trial
schedule for each week by designating what calendar each AUSA would be assigned. I
ensured that each AUSA would be properly prepared for their court assignments by
providing counseling regarding trial strategy and courtroom techniques. In addition, I
also assured that each AUSA received the necessary litigation and support services.
During each week, I conducted courtroom observations, and provided suggestions and
trial strategies to the AUSAs who were in trial. 1 also participated as a trial instructor in
training sessions afforded to the Misdemeanor Trial AUSAs. Periodically, I conducted
case reviews, and had meetings with the Superior Court trial judges assigned to the
Misdemeanor Calendar to determine the trial AUSA’s courtroom progress and
effectiveness. Finally, I wrote mid-term progress reviews and final evaluations for each
AUSA that was assigned to the Misdemeanor Trial Division.
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As Deputy Chief of the Misdemeanor Trial Division, I also recruited other
agency attorneys as Special Assistant United States Attorneys (SAUSA). I interviewed
many applicants who wished to serve as SAUSAs by determining their suitability for
work and whether they were able to effectively perform the duties of a trial prosecutor.
SAUSAs were assigned to perform the same duties as a regular AUSA.

In August 1995, I was promoted and appointed as the First Assistant
United States Attorney for the District of the Virgin Islands.

United States Attorney’s Office for
the District of the Virgin Islands
~ St. Thomas, U.8. Virgin Islands 00801

August 20, 1995 to October 26, 1997

In August 1995, I was appointed First Assistant United States Attorney
(FAUSA) for the District of the Virgin Islands, which included the islands of St.
Thomas, St. Croix and St. John. The FAUSA, which is the equivalent to a Principal
Assistant United States Attorney in other offices, is the second person in charge'in the
office and reports only and directly to the United States Attorney (USA). When the USA
is away from the District, the FAUSA serves as the Acting United States Attorney.
‘While in the Virgin Islands I had the opportunity to serve as the Acting United States
Attorney on several occasions.

As the FAUSA in the Virgin Islands, I had many responsibilities. Before
started in the office along with the District’s new USA, a component of the Department
of Justice’s Executive United States Attorney’s Office (EOUSA) had previously
conducted an evaluation and review of the entire District office, and had made
recommendations regarding the operations of the previous administration. Based upon
those recommendations, our first priority was te develop an office management structure.
To this end we clearly defined the various duties of the office personnel, including
attorneys, administrative and support staff. We defined the personnel’s duties, delineated
responsibilities, and established lines of authority. We reinforced this structure in
management and in staff meetings. As a result of the development of the office structure, -
personnel was able to accomplish office goals in a clearly defined manoer.

As FAUSA, I also received and responded to all of the administrative
correspondence from EQUSA. The range of administrative correspondence varied from
many topics, including some such as deputations of AUSAs; inquiries regarding office
investigations of certain subjects conducting activities in multiple jurisdictions; policy
issues on statutory enforcement of certain laws; inquiries from Congressional information
requests; and personnel and budget allocation issues. The majority of my responses to
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these requeéts included drafting detailed memoranda after researching issues, and
meeting with personnel in my office that were affected by these issues.

As FAUSA, I also reviewed the office’s budget and participated in the
drafting of the requested budget for fiscal years 1997 and 1998. To this end, I assessed
the needs of the entire office, from personnel to office supplies to determine exactly what
would be requested in each budget submission. In addition to the requested budget
submission, I participated in the drafting in each year a budget “wish” list of items that
the office could obtain if it were provided all of its resources. In participation in the
drafting of the budget, consultation was made with the United States Attorney, the
office’s administrative officer and its budget analyst.

As FAUSA, I also was tasked with performing disciplinary and adverse
actions for performance and conduct problems. Some of the problems that existed
consisted of leave abuse and usage, and work performance products. I worked closely
with EOUSA and its Legal Counsel Office in the drafting and scheduling of dxsc1plmary
and remedial measures for cited employees.

While serving as FAUSA, I also bad a dual role as the Criminal Chief of
the office. As the Criminal Chief, I supervised AUSAs who prosecuted narcotics,
economic crime, public corruption, government fraud, environmental, and immigration
cases. I assigned cases to AUSAs to prosecute, and thereafter, monitored their progress
during the grand jury investigation stage and trial proceedings. Ioften conducted case
reviews and made courtroom observations during hearings and trial proceedings to
determine whether cases were efficiently prosecuted. Finally, I evaluated each AUSA by
conducting mid-year progress reviews and final evaluations of their work performance. I
also served as the final evaluator for the supervisory AUSAs and the supervisory
administrative and support staff.

‘While serving in the foregoing capacities, I also prosecuted cases in the
Virgin Islands. Based upon my trial experience, and through the cross-designation of
Special Assistants, I prosecuted two homicide cases in the Territorial Courts of the Virgin
Islands, and conducted a major investigation into a third homicide case in the murder by a
Territorial Senator on the island of St. Croix. 1 also prosecuted a carjacking and
kidnapping case, as well as a narcotics case in the Federal Court of the District Court of
the United States Virgin Islands.

In October 1997, because my immediate family was in Washington, D.C.,
I returned to the United States Attorney’s Office for the District of Columbia.
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United States Attorney’s Office
for the District of Columbia
Washington, D.C. 20001

October 16, 1997 to June 14, 1999

On October 16, 1997, T returned to the United States Attorney’s Office for
the District of Columbia where I was assigned to the Homicide Section of the Superior
Court Division. While in the homicide section, I was assigned the more complex and
high-profiled cases that required extensive grand jury investigations. Some of the cases
that I was assigned to prosecute included the cases of United States v. Tomar Locker and
United States v. Russell E. Weston, Jr. The defendant in Locker was charged in the fatal
shooting of a professional boxer at the Washington Hospital Center. The defendant in
Weston was charged in the homicide shooting of two federal police officers in the United
States Capitol

Executive Office of the Mayor
Washington D.C. 20001

June 14, 1999 to Present

1 initially served as the Deputy Mayor for Public Safety and Justice, and
then was appointed Legal Counsel for the Mayor. As Legal Counsel to the Mayor, I
provide oral and written legal advice to the Mayor, and review various legal documents
and relevant case law to determine whether execution of proposed actions is in the best
interest of the District of Columbia government. [ also examine and analyze proposed
orders, legislation, and other legal documents from various agencies and sources for legal
sufficiency. Iam assigned to attend and participate in hearings before commitiees of the
Council of the District of Columbia and the U.S. Congress pertaining to laws or
legislation which may affect existing laws of the District of Columbia. I provide the
Mayor with sound legal advice on initiatives proposed by the Executive Office of the
Mayor.

In addition, I have also been assigned to prosecute criminal cases in the
Office of the Corporation Counsel where charges have been brought against landlords
who violate housing and building code regulations.
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b. Describe the general character of your law practice, dividing it into periods
with dates if its character has changed over the years.

The general character of my practice has been in the area of criminal law.
When I was appointed a judicial law clerk for the Honorable Annice M.R. Wagner in the
Superior Court of the District of Columbia in 1986, I researched and wrote memoranda
of law, and drafted proposed orders in the areas of civil, criminal, probate and tax laws.
Once I was appointed an AUSA in January 1989, my practice was concentrated
exclusively in the area of criminal prosecutions.

In January 1989, I was assigned to the Criminal Appellate Division of the
Office. Inthat section | briefed approximately thirty (30) cases and argued
approximately fifieen (15) cases in the District of Columbia Court of Appeals and in the
United States Court of Appeals for the District of Columbia Circuit. As a trial AUSA T
have prosecuted and tried approximately one hundred and fifty (150} criminal cases since
1989. The criminal cases that I have tried have primarily been in the Superior Court of
the District of Columbia, and in the United States District Court for the District of
Columbia. Between 1995 and 1997, I tried criminal cases in the District Court of the
United States Virgin Islands, as well as in the Territorial Court of the United States
Virgin Islands. Of the approximately one hundred and fifty (150} cases that I have
prosecuted, the criminal trials consisted of non-jury and jury demandable offenses,
including those of misdemeanor offenses to complex felony crimes such as robberies,
mayhems, assaults with intent to kill, and various degrees of homicide. I have prosecuted
United States Code violations, District of Columbia and Virgin Islands Code violations.

In February 1995, I assumed administrative and supervisory duties as the
Deputy Chief of the Misdemeanor Trial Section in the Superior Court Division. In
August 1995, I was appointed FAUSA in the United States Virgin Islands where I
primarily served as an administrative supervisor. I also prosecuted felony cases,
including homicides, carjacking, kidnapping, and narcotics offenses in both local and
federal courts of the Virgin Islands. In October 1997, I returned to the United States
Attorney’s Office for the District of Columbia where I resumed the prosecution of local
offense and federal criminal cases.

Presently, [ serve as the Mayor’s Legal Counsel, while also assigned to
prosecute criminal cases in the Office of the Corporation Counsel where landlords are
charged with housing and building code violations.
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c. Describe your typical former clients and describe the areas of practice, if any,
in which you have specialized.

As a trial AUSA, my specialized area of practice has been the prosecution of
homicide cases, and specifically those in which insanity defenses have been raised as
affirmative defenses. In the Superior Court of the District of Columbia before the
Honorable Curtis von Kann, I successfully prosecuted the homicide case of United States
v. James Kelly, Criminal No. F-2516-90, where an insanity defense was raised ina
bifurcated trial. In the homicide case of United States v. Edward Davis, Criminal No. F-
7843-93 before the Honorable Fred B. Ugast, I successfully moved to preclude the use of
an insanity defense. I also served as co-counsel in the homicide case of United States v.
James Swann, (Shotgun Stalker) Criminal No. F-8656-92 before the Honorable Colleen
Kollar-Kotelly, where the defendant entered a plea of not guilty by reason of insanity.
Finally, I served as co-counsel on the case of United States v. Russell E. Weston, Jr.,
where the defendant was charged with the killing of two police officers inside the United
States Capitol. The defendant raised issues of competency to stand trial. ’

T have also prosecuted cases where mental issues were raised with other
the Honorable Cheryl M. Long, the defendant in a homicide case claimed that the
decedent had committed suicide. The government secured expert witnesses who
performed psychological autopsies into the decedent’s life to determine whether she
suffered from Post Traumatic Stress Disorder, or from other maladies that would have
caused the decedent to commit suicide. The jury in this case rejected the suicidé defense
and convicted the defendant of voluntary manslaughter while armed.

d. Describe the general nature of your litigation experience, including:

(1)  Whether you have appeared in court frequently, occasionally, or not at
all. Ifthe frequency of your cowrt appearance has varied over time,
please describe in detail each such variance and give applicable dates.

’ As a federal prosecutor, I appeared in court frequently. From 1989 to
1992, 1 rotated through various divisions of the U.8. Attorney’s Office in the District of
Columbia, and appeared in court on a regular basis. Between 1993 and 1995, I was
assigned to the Homicide Section where [ exclusively prosecuted homicide cases in the
Superior Court of the District of Columbia. Between 1995 and 1997, I served as FAUSA
for the District of the Virgin Islands. Although I primarily was tasked with
administrative and supervisory matters, I prosecuted approximately four cases in the
District and Territorial Courts of the United States Virgin Islands. Those cases consisted
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of homicide, carjacking, kidnapping and drug offenses. In October 1997, I returned to
the District of Columbia office where I exclusively prosecuted homicide cases. While
being assigned criminal cases in the Office of the Corporation Counsel, I continue to
appear in court on a regular basis.
(2)  What percentage of these appearances was in:
(2) Federal courts (including Federal courts in D.C.);
I have appeared in Federal Court twenty percent (20%) of the
time. '

(b) State courts of record (excluding D.C. courts);

I have appeared in the Territorial Court of the United States
Virgin Islands. Those appearances represent approximately five
percent (3%) of my time.

(c) D.C. courts (Superior Court and D.C. Court of Appeals only);

1 have appeared in D.C. courts seventy-five percent (75%) of my
time.

(d) other courts and administrative bodies.

1 have not appeared in any other courts or administrative bodies.

(3)  What percentage of your litigation has been:
(a) civil;

1 have engaged in a small percentage of civil litigation while
employed at Webster & Fredrickson.
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(b) criminal.

1 have engaged in criminal litigation ninety-nine percent (99%)
of my time.

(4)  What is the total number of cases in courts of records you tried to
verdict or judgment (rather than settled or resolved, but may include
cases decided on motion if they are tabulated separately), Indicate
whether you were sole counsel, lead counsel, or associate counsel in
these cases.

I have tried approximately one hundred fifty (150) cases to verdict. Of
those, I was sole counsel in approximately one hundred forty (140)
cases, lead counsel in approximately five (5) cases and associate/ co-
counsel in approximately five (5) cases.

(5)  What percentage of these trials was to

(@ a jury

Of the approximate one hundred fifty cases I tried, ninety-five
percent (95%) were tried to a jury.

(b) the court (include cases decided on motion but tabulate them
separately).

Of the approximate one hundred fifty cases I tried, five percent
{5%) were bench trials. .

18.  Describe the five (5) most significant litigated matters which you personally
handled. Provide citations, if the cases were reported, or the docket number
and date if unreported. Give a capsule summary of the substance of each case
and a succinct statement of what you believe was of particular significance
about the case. Identify the party/parties you represented and describe in
detail the nature of your participation in the litigation and the final disposition
of the case. Also state as to each case, (a) the date of representation; (b) the
court and the name of the judge or judges before whom the case was hitigated;



28

and {c) the name(s) and address(es) and telephone number(s) of co-counsel
and of the principal counsel for the other parties.

TRIAL LITIGATION
1) United States v. James Kelly, Criminal No, F-2516-50 (1990)

Court — Superior Court of the District of Columbia
Judge — The Honorable Curtis E. Von Kann

Defense Counsel -- The Honorable Milton C. Lee
Hearing Commissioner
Superior Court of the District of Columbia
500 Indiana Avenue, N.W,
Washington, D.C. 20001-2131
(202) 879-4793
(Formerly with D.C. Public Defender Service)’

Prosecutor — Erik P. Christian

Capsule Summary:

After long and sustained bouts with alcoholism and depression, the
defendant falsely believed that his landlord had sent “demonic™ signals toward the
defendant. As a result, the defendant entered the landlord’s home and bludgeoned him to
death. The defendant was immediately arrested. At trial, the defendant raised an
affirmative defense of insanity, claiming that he suffered from a bi-polar disorder.

During pre-trial hearings, the court granted defendant’s motion for a
bifurcated trial. During the merits phase of the trial, the defendant was found guilty of
Second Degree Murder while Armed. During the insanity claim, the defendant failed to
prove by a preponderance of the evidence that as a result of a mental disease or defect,
the defendant could not conform his conduct to the requirements of the law or appreciate
the wrongfulness of his conduct.

Significance:

The significance of this case was that it presented a defense of insanity
that is rarely raised in criminal trials. This case represented the only insanity case
in the Homicide Section that was successfully prosecuted that year. It was even
more significant when the court bifurcated the proceedings into a merits phase
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and responsibility phase, which had an affect of prosecuting two trials in one case
proceeding. Finally, the addition of competing expert witnesses who were
psychiatrists and psychologists provided for complex litigation in this homicide
case.

2) United States v. Warren Brown, Criminal No. F-6722-91 (1991)
Warren Brown v. United States, No. 93-CF-1658, (DCCA Oct. 10. 1997)

(A Copy of the District of Columbia Court of Appeals Memorandum
Opinion and Judgment is Attached Hereto as Attachment 1)

Court — Superior Court of the District of Columbia
Judge — The Honorable Curtis E. Von Kann

Defense Counsel — James A. Wolf, Esquire
9012 Quarry Street
Manassas, Virginia 22110
703-369-2987

Prosecutor — Erik P. Christian

Capsule Summary:

Based upon the decedent’s failure to pay a drug debt, the defendant fatally shot
the decedent in an alley in the rear of B Street, S.E., Washington, D.C. The case was
tried three times before a jury in the third trial found the defendant guilty of first degree
murder and related firearms offenses.

During the prior trials, the government presented witnesses who were engaged
in the drug sale with the defendant and decedent, but who at the time of the shooting
could only suggest defendant’s identity based upon his gestures since a mask was worn.
Prior to the third trial, the government discovered a seventy-five year old woman who
had seen the defendant moments prior to the shooting as he loaded his weapon. Although
reluctant, the witness came forward and was able to identify the defendant in an out-of-
court line-up conducted in the courtroom during pretrial hearings. The witness was
extensively cross-examined during the trial, but consistently identified the defendant as
the person she saw loading his gun before the murder. It is believed that this key witness
substantially served to secure the guilty verdict at the third trial.
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Significance:

This case was significant because the United States Attorney’s Office found it
imperative to try the case three times before securing a conviction. This decision was
based upon the defendant’s history and the nature of the instant offense. Many cases in
the homicide section were dismissed if two trials on the same offense resulted in hung
juries. The office found need to prosecute a third trial in light of the discovery of a new
witness in spite of certain credibility problerns.

This case was also significant because it represented a rare and unique moment
when the trial judge conducted an out-of-court line-up in the courtroom. The judge had
allowed the seventy-five year old witness to view a pretrial line-up in the courtroom
when she identified the defendant. Generally, line-ups are conducted out of court, and
well in advance of the scheduled trial.

3) United States v. Dominick Graham, Criminal No. F-8843-93 (1993)
Dominick Graham v. United States, 703 A.2d 825 (D.C. 1997)

(A Copy of the District of Columbia Court of Appeals
Opinion is attached hereto as Attachment 2)

Court — Superior Court of the District of Columbia
Judge — The Honorable Gladys Kessler

Defense Counsel - W. Gary Kohlman, Esquire
1000 Connecticut Avenue, N.W.
Washington, D.C. 20036
202-833-9340
Prosecutor — Erik P. Christian

Capsule Summary:

The defendant and his two accomplices were charged with First Degree Murder
while Armed in the stabbing death of another inmate at the Correctional Treatment
Facility of the D.C. Jail. The defendant’s accomplices entered guilty pleas to lesser
included offenses, and one testified for the government at trial.
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At trial, the government called other residential inmates as witnesses. The witnesses
were extremely reluctant to testify, and provided scant testimony out of fear for their own
safety. Many of the witnesses recanted their grand jury testimony, and refused to make
in-court identifications of the defendant. The jury, however, found the defendant guilty
of Second Degree Murder while Armed. This case was extremely complex based upon
the location of the offense and the inherent problem of witness credibility.

Although there existed a credibility issue with the government’s witnesses, along with
their reluctance to testify, their testimony and the physical evidence proved sufficient to
secure a guilty verdict.

Significance:

This case was significant based upon the conviction secured. Unfortunately, the
majority of the cases that are investigated in the grand jury where inmates are assaulted
or murdered in a penal institution are either dismissed or result in trial acquittals.
Witnesses in general are reluctant to testify for safety concerns. When the offense occurs
inside a prison, inmates who are witnesses are more reluctant to testify. In the instant
case, I was successful in interviewing inmates who were willing to testify in the grand
jury and later at trial. Although the witnesses testified in the grand jury, at trial they
became reluctant and attempted to recant some of their testimony that identified the
defendant’s participation in the murder. Notwithstanding these efforts by key witnesses,
I was able to secure defendant’s conviction. Parenthetically, this case was affirmed on
appeal, when the District of Cohumnbia Court of Appeals found, among other things, that
appellant had failed to demonstrate that the trial court abused its discretion in denying a
motion for a new trial based upon the recanting affidavit of one of the government’s key
witnesses.

APPELLATE LITIGATION

4) United States v Donato Battista, Criminal No.88-000001-01 (Argued 1989)
United States v. Donato Battista, 876 F.2d 201 (D.C. Cir. 1989)

(A Copy of the United States Court of Appeals for the
District of Columbia Circuit Opinion is attached hereto as
Attachment 3) :

Court — United States Court of Appeals
for the District of Columbia Circuit
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Judges — The Honorable Patricia M. Wald
The Honorable Spottswood W. Robinson ITT
The Honorable James L. Buckley

Appellant Counsel - Marvin D. Miller, Esquire
1203 Duke Street
Alexandria, Virginia 22314
703-548-5000

Appellee Counsel - Erik P. Christian

Capsule Summary:

On December 10, 1998, appellant voluntarily consented to the search of his train
roomette and locked luggage in his Amtrak cabin by Drug Enforcement Agents and
Amtrak Police. When a search of appellant’s luggage revealed sealed packages of
cocaine, he was arrested. At trial, appellant was found guilty by jury of possession with
intent to distribute cocaine. He appealed his conviction challenging, among other things,
whether he knowingly and voluntarily consented to the search of his roomette and

luggage.

Significance:

This case was significant because the court focused on two important issues. The
first issue focused on the scope of a search once consent had been found to have been
given. With respect to appellant’s suitcase, the court specifically held that after consent
was provided to search it, further consent was not needed to search the bags found inside.
The court found that a search of the contents of the bag inside the suitcase was reasonably
within the confines of the authority appellant provided in his consent. The court
indicated that this would obviate the need of seeking continued consent for the search of
each item found inside the suitcase.

The second issue of significance was the court’s re-emphasis that a narcotics-
detection dog’s alert, by its identification of illegal drugs in concealed compartments,
constituted articulable reasonable suspicion that criminal activity was afoot to justify a
brief detention of a suspect. The court further stated that where it was established that the
dog had been trained and qualified to detect illegal drugs, and that a drug detection was
validly conducted, then that alone could provide probable cause for seeking a warrant to
search a compartment. The case of Battista was significant because it established the
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parameters of a container search, and confirmed another factor in establishing probable
cause when using a narcotics-detection dog.

An additional significant factor was that this appeal in the D.C. Circuit was
assigned to me when I first arrived in the office. I was later provided two other appeals
that I briefed and argued in this court. The assignment of these appellate cases was
provided to AUSAs that the office could rely on to efficiently brief and argue in the favor
most advantageous to the United States.

5) United States v. Dennis J. Townsend, Criminal No. M-2990-86 (Argued 1989)
United States v. Dennis J. Townsend, 559 A.2d 1319 (D.C. 1989)

(A Copy of the District of Columbia Court of Appeals Opinion
is attached hereto as Attachment 4)

Court ~ District of Columbia Court of Appeals

Judges- The Honorable James A. Belson
The Honorable John A. Terry
The Honorable George r. Gallagher

Appellant Counsel — Robert E. Sanders, P.C.
7125 Sixteenth Street, NN'W. -
Washington, D.C. 20012
(Telephone number unknown)

Appellee Counsel — Erik P. Christian
Capsule Summary:

. OnMarch 15, 1986, Officers of the Metropolitan Police Department
responded to the 4400 block of Georgia Avenue, N.W. for an armed assault.-ofa
man with a gun. Upon arriving the officers located appellant in an apartment
building. Appellant informed the officers that he had a gun, but that it was
inoperable. A Crime Scene Search Officer seized the gun from appellant’s
apartment and found that it was inoperable because the firing pin and spring
mechanisms were not intact. Appellant was arrested and charged, with among
other offenses, possession of an unregistered firearm in violation of D.C. Code 6-
2311 (a)(1981). Appellant was found guilty of violating the statute, and appealed
the conviction claiming that the government failed to prove beyond a reasonable
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doubt that he violated the statute since one could not demonstrate that the gun was
operable or intended to be used as a firearm. Finding appellant’s argument on
appeal unpersuasive, the court affirmed the conviction.

Significance:

The significance of this appellate decision was that the court needed in the
instant case to reaffirm its holding that registration requirements for firearms were
not limited to those that were operable. The court maintained the registration
requirement for weapons that could be redesigned, remade or readily converted or
restored to operability,. Much of the appellate court argument centered on
whether the statute could be violated by one being in the possession of a gun
frame, or another part of it that could be readily restored to operability. Based
upon this decision and the seminal case, our office was able to charge this offense
in many other cases where the firearm was found inoperable.

This case was also significant because it was a brief that was transferred to
me on short notice, and I was able to draft the brief and successfully argue the
case, while being assigned other cases in the Division. At the time | was assigned
in the Appellate Division, I averaged approximately one brief a week to draft and
prepare for argument. '

Describe the most significant legal activities you have pursued, including
significant litigation which did not proceed to trial or legal matters that did not
involve litigation. Describe the nature of your participation in each instance
described, but you may omit any information protected by the attorney-client
privilege (unless the privilege has been waived).

The most significant legal activity that ] have been involved in includes my
participation as co-counsel in the case of United States v. Russell E. Weston,
Jr., Crim. No. 98-357(EGS). Inthis case, the defendant was charged in 1998
with the killing of two police officers inside the United States Capitol. As of
to date, the defendant has not yet been arraigned on those charges. The issue
that is presently before the court involves the defendant’s competency to stand
trial. The defendant was committed to the custody of the Attorney General
for hospitalization and treatment pursuant to 18 U.S.C. 4241(d). The
defendant has not received treatment, and has refused medical treatment.
Without treatment, the defendant will not regain competency to stand trial.

As co-counsel, I was involved in scores of hearings and conducted numerous
investigations in this case. The issue that is directly before the court now is
whether the court can force medication upon the defendant in efforts to restore
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his competency to stand trial. This appears to be an area of first impression,
where it will be determined whether a court can compel medication in a pre-
trial stage to restore the competency of a defendant charged with capital
crimes.

Have you ever held judicial office? If so, please give the details of such
service, including the court(s) on which you served, whether you were elected
or appointed, the dates of your service, and a description of the jurisdiction of
the court. Please provide four (4) copies of all opinions you wrote during
such service as a judge.

I have never held judicial office.

a. List all court decisions you have made which were reversed or otherwise
criticized on appeal.

1 have never made court decisions.

Have you ever been a candidate for elective, judicial, or any other pL‘;blic
office? Ifso, please give the details, including the date(s) of the election, the
office(s) sought, and the results of the election(s).

Yes, I have been an unsuccessful candidate for judicial office. In December
1996, 1 applied for the position of Magistrate Judge for the United States
District Court for the District of Columbia, and was pot selected for
appointment to that position.

On September 18, 1998, I submitted my original application to the D.C.
Judicial Nomination Commission for an appointment to the bench of the
Superior Court of the District of Columbia, and was not selected. On June 29,
1999, T submitted a letter in application to the Judicial Nomination
Commission upon notice of a judicial vacancy, but was not selected by the
Commission. On June 16, 2000, I submitted a letter in application to the
Judicial Nomination Commission upon notice of a judicial vacancy, but was
not selected by the Commission. ’
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22. Political activities and affiliations.

(a) List all public offices, either elected or appointed, which you have held or
sought as a candidate or applicant.

None

(b) List all memberships and offices held in and services rendered to any political
party or election committee during the last ten (10) years.

None

(c) Itemize all political contributions to any individual, campaign organization,
political party, political action committee, or similar entity during the last ten
(10) years.)

i) In 1998, I made a campaign contribution in the approximate
amount of $150 to the campaign of Eleanor Holmes Norton,
for Washington, D.C. Delegate to Congress.

ii) On July 9, 2000, I was solicited and contributed $150
to the Democratic National Committee for the Presidential
election of Al Gore.

23. Have you ever been investigated, arrested, charged, held or convicted (include
pleas of nolo contendere) by federal, State, local, or other law enforcement
authorities for violations of any federal, State, county or municipal law,
regulation, or ordinance, other than for a minor traffic offense?

Yes

On May 27, 1989, I was charged by criminal complaint by my former fiancé for a
violation of Maryland law. Following incidents of jealous rages in which my car
was scratched and the tires slashed, I advised my former fiancé that I would not
marry her. On May 27, she followed me to the White Flint shopping mall in
Montgomery County, Maryland. I went into the mall and returned later to my car.
As I attempted to exit the mall, she positioned her car and blocked my car to
prevent me from leaving the mall. She briefly moved her car away, but returned
to block my car when I attempted to leave again. At that point she rammed my
car as I exited from the parking lot. Thereafter, she filed a criminal complaint
alleging that I had hit her car, claiming that she was assaulted and her car
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damaged in the collision. On June 1, 1989, I filed counter charges stating that she
had hit my car. (Attachment 5)

The complaint that was filed by my former fiancé served as the charges that were
dismissed by the State’s Attorney’s Office in Maryland. At that time, the United
States Attorney’s Office in the District of Columbia, with whom I was employed,
investigated the matter, determined that the charges were without merit and
continued my employment.

Have you or any business of which you are or were a officer ever been a party or
otherwise involved as a party in any other legal or administrative proceedings. If
so, give the particulars. Do not list any proceedings in which you were merely a
guardian ad litem or stakeholder. Include all proceedings in which you were a
party in interest, a material witness, were named as a coconspirator or co-
respondent, and list any grand jury investigation in which you appeared as a
witness.

No

Have you ever been disciplined or cited for a breach of ethics for unprofessional
conduct by, or been the subject of a complaint to any court, administrative
agency, bar or professional association, disciplinary committee, or other
professional group? If so, provide the details.

Yes

The District of Columbia Office of Bar Counsel filed a petition on January 17,
1994, charging that I violated Rule 3.4(¢) of the D.C. Rules of Professional
Conduct, in that, in my closing argument, in the case of United States v. Cornell
Foster, 91 CR 266-02 (D.D.C.) (982 F.2d 551 (D.C. Cir. 1993)), I “alluded to a
matter that [I] did not reasonably believe was relevant or that was not supported
by admissible evidence, ....” On May 9, 1994, an evidentiary hearing was held
before a Board of Professional Responsibility Hearing Committee, who on
December 4, 1995, found that Bar Counsel had not proven a violation of the
disciplinary rules and recommended that the charge be dismissed. On April 22,
1996, the full Board on Professional Responsibility adopted the findings of the
Hearing Committee and ordered that the petition be dismissed. (A copy of the
Report and Recommendations of the Hearing Committee, and a copy of the Order
of the Board of Professional Responsibility are attached hereto as Attachment 6 )
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0. POTENTIAL CONFLICTS OF INTEREST

. Will you sever all connections with your present employer(s), business firm(s),
business association(s), or business organization(s) if you are confirmed?

Yes

. Describe all financial arrangements, deferred compensation agreements, and other
continuing dealings with your law firm, business associates, or clients.

As a federal government employee, I participated in the Thrift Savings Plan, which is
a retirement and investment plan. I expect to receive income from this plan once I
retire from government service. Since my separation from the federal government in
1999, I was no longer eligible to contribute to the plan; however, my account
maintains contributions that were made to the plan.

. Indicate any investments, obligations, liabilities, or other relationships which could
involve potential conflicts of interest.

I was an Assistant United States Attorney who prosecuted criminal cases. As Deputy
Mayor for Public Safety and Justice, and Legal Counsel to the Mayor, I was involved
in many issues regarding the administration of the government in Washington, D.C.,
and the delivery of services to various constituents. Should any of the matters that I
was intimately and formerly involved with arise while I am a member of the judiciary
I will recuse myself from the matter.

. Describe any business relationship, dealing or financial transaction which you have
had during the last ten (10) years, whether for yourself, on behalf of a client, or acting
as an agent, that could in any way constitute or result in a possible conflict of interest.

My wife, Julieanne Himelstein, is an Assistant United States Attorney for the District
of Columbia. Should any matters appear before me on the judiciary that my wife has
been, or is involved in, I will recuse myself from that matter.

. Describe any activity during the last 10 years in which you have engaged for the
purposes of directly or indirectly influencing the passage, defeat or modification of
any legislation or affecting the administration and execution of law or public policy.
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As Deputy Mayor for Public Safety, my office supported the passage of the Sex
Offender Registration law. This matter is presently before the Council of the District

of the Columbia. My office also supported the expansion of rights for victims of
crime, and sought additiopal funding for this effort.

As Deputy Mayor, my office participated in the Criminal Justice Coordinating
Coureil that consisted of every criminal justice agency in the District of Columbia.
Oge of the concerns of the Mayor included focusing on the management of resources
in the courts. The Mayor has sought modification of the current policy of calling
police officers to court to testify in criminal cases. This modification is sought to
provide for more officers on the street, and in their patrol service areas, rather than
their waiting in court for cases to be called for hearings or trials.

As Deputy Mayor, my office also supported the efforts by the Court Services and
Offender Supervision Agency to provide for sanction centers, where released

defendants and probationers are met with swift and appropriate sanctions should they
violate the terms of their conditions of release.

. Do you have any plans, commitments, or agreements to pursue outside employment,
with or without compensation, during your service as a judge? If so, explain.

No

. Explain how you will resolve any potential conflicts of interest, including any that
may have been disclosed by your responses to the above items. Please provide three
(3) copies of any trust or other relevant agreements.

Should any conflict arise, I will follow the Code of Judicial Conduct and seek the
advice of the appropriate ethics officials.

. If confirmed, do you expect to serve out yotir full term?

Yes

I, FINANCIAL DATA

Financial Data maintained on file in Committee offices.
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IV. DISTRICT OF COLUMBIA REQUIREMENTS

Supplemental questions concerning specific statutory qualifications for service as a judge
in the courts of the District of Columbia pursuant to the District of Columbia Court
Reform and Criminal Procedure Act of 1970, D.C. Code Section 11~ 1501(‘0), as
amended.
1. Are you a citizen of the United States?

Yes
2. Are you a member of the bar of the District of Columbia?

Yes

3. Have you been a member of the District of Columbia bar for at least 5 years? (Give
year in which you became a member.}

Yes (1988)

4. [fthe answer to No. 3 is “No” —

{2) Are youa professoroflawina Iaw‘school in the District of Columbia? /A

{b) Are you an attorney employed in the District of Columbia by the United
States or the District of Columbia? N/A

(¢) Have you been eligible for membership in the bar of the District of Columbia
for at least 5 years? N/A

(d) Upon what grounds is that eligibility based? N/A
5. Are you a bona fide resident of the District of Columbia?
Yes-
6. Pleasc list the addresses of your actual places of abode (including temporary
residences) with dates of occupancy for the last five (5) years.
1926 Randolph Street, N.E., Washington, D.C. ( Jannary 1993 to October 1997)
{maintained family abode with additional rental residence in Virgin
Islands — 9G Estate St. Peter, St. Thomas, USVI ;10/95 to 10/97)
5011 16" Street, N.W., Washington, D.C. ( October 1997 to October 2000)

Washington, D.C. (October 2000 to present)
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7. Have you maintained an actual place of abode in such area for at least five (5) years?

Yes

8. Are you a member of the District of Columbia Commission on Judicial Disabilities and
Tenure or the District of Columbia Judicial Nomination Commission?

No

9. Have you been a member of either of these Commissions within the last 12 months?

No

10. Please provide the committee with four (4) copies of your District of Columbia
Judicial Nomination commission questionnaire.

AFFIDAVIT

Erik P. Christian, being duly sworn, hereby states that I have read and signed the
foregomg Statement on Biographical and Financial Information and that the information
provided therein is, to the best of my knowledge, current, accurate, and complete.

Ak POl

Subscribed and sworn before me this /. 77 day of Mﬁ"é ,2001.
7

v

b/ﬂary Public

JULIA JOHNSON
Notory Public :
My Commission Expires March 31, 2005
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Attachment 1

g DISTRICT OF COLUMBIA COURT OF APPEALS \(F\ oCT 10 1997 !\i
No. 93-CF-1658

J
| COURT OF APPEALS |
¢ WARREN A. BROWN, APPELLANT, Vet e

(\—
Y
\\,X - . F6722=91

UNITED STATES, APPELLEE.

Appeal from the Superior Court of the
District of Columbia
Criminal Division
(Hon. curtis E. von Kann, Trial Judge)

(Submitted October 1, 1997 Decided Octaber 10, 1997)

Before FarRELL, KNG and Ruiz, Associate Judges. .

MEMORANDUM OPINION AND JUDGMENT

Warren A. Brown was charged, by a four-count indictment, of
1) first degree murder while armed in violation of D.C. Code §§
22-2401 and -3202 (1996); 2) carrying a pistol without a license,
in violation of D.C. Code § 22-304 (a) (1996); 3) possession of a
firearm during a crime of violence or dangerous offense, in
violation of D.C. Code § 22-304 (b) (1996); and 4) assault with a
dangerous weapon, in violation of D.C. Code § 22-502 (1996). Brown
was tried three times' before a jury in the third trial found him
guilty of first degree murder while armed and possession of a
firearm during a crime of violence. Brown challenges an in-court
ijdentification as unreliable on evidentiary grounds. We affirm.

on the night of May 9, 1991, a group of people including the
decedent, Roosevelt Bridges, were gathered in an alley adjacent to
Benning Road. The alley was a regular "hang-out" where people
gathered to drink, buy and use drugs. A person wearing dark
clothing and a ski mask, holding a gun, ran up the alley and shot

' The first trial, held June 22 - July 6, 1992, ended when

Judge Harold Cushenberry granted Brown's motion for judgment of
acquittal on the charge of carrying a pistol without a license and
granted a mistrial on the remaining charges because the Jjury was
unable to reach a unanimous verdict.

At the conclusion of the second trial, held May 5 - May 25,
1993, Judge Reggie B. Walton accepted a partial verdict from the
jury. The jury found appellant not guilty of the charge of assault
with a dangerous weapon. Judge Walton granted Brown's motion for
a mistrial because the jury could not reach a verdict on the
remaining charges.
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Roosevelt Bridges four times. Bridges died from the gunshot
wounds. During the first two trials the government was unable to
establish conclusively that Brown was the shooter. Edna Bennet

did not testify at the first two trials, but was called as a
- government witness,.for -the third trial. . Prior.to her jn-court
t&Efimony, ®He participated in am in-coust—kigeup,—out’ of the
presence of the jury, requested by Brown's attorney. She
identified Brown as the man who parked his car and loaded a gun,
one block from the alley, on the eve of the shooting.

Bennet testified that on the day of the murder she observed
Brown drive up and park directly in front of her house. When he
first pulled up it was evening, but not yet dark, so that she was
able to "see him very well." An altercation ensued where Bennet
explained to Brown that he could not park in front of her house
because she was disabled. Brown proceeded to circle the block and
park across the street from Bennet's house under a lamppost.
Bennet pretended to go inside her house, but instead continued to
watch Brown through the vines on her porch. She observed him take
bullets out of the car's glove compartment and load them into a gun
he retrieved from the trunk, put on a long black coat and pull a
cap over his face. Bennet then took her medication and fell
asleep. . She was woken by the sound of gun shots. ®Pive days later,
she saw Brown when he drove up in his car and said to ‘her, "Ms.
Bennet, you remember me?" She replied, "Yes. I remembet your ass
. . . I am going in the house to call the police and lock you up."
At the trial, Bennet identified Brown as the person she observed
from her porch.

A defendant can challenge an in-court identification on two

grounds. First, he can challenye the identification as an
unconstitutional violation of due process under the Manson v
Braitbwaite doctrine. 432 U.S. 98 (1977). Second, a defendant may

challenge the admission of such testimony on evidentiary grounds
by timely objecting on the ground that "under the law of evidence
testimony is so inherently weak or unreliable as to lack probative
value." Sheffield v. United States, 397 A.2d 963, 966 (D.C. 1979) (citing
Reavis v. United States, 395 A.2d 75, 78 (1978)). Brown does not
challenge the in-court lineup, recognizing in his brief that the
trial court properly exercised its authority and discretion, at the
request of the defense, to hold an informal lineup out of the
presence of the jury. Thus, Brown canpnot challenge the in~court
identification on due process grounds.

2 At the first two trials the government presented the

testimony of individuals who were in the alley drinking or using
drugs, or who were unable to see the assailant's face because he
wore a mask.

3 Brown cannot rely on the Mason v. Braitbhwaite doctrine because

the government did not conduct any identification proceedings. See
Sheffield, supra, 397 A.2d at 966 (upholding principle that "pre-
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Brown claims that the trial court should have excluded
Bennet's in-court identification because her identification of
Brown during the lineup was so inherently unreliable as to lack
probative value. A tyial couyrt's deterpination that proffered

igvidence is relevant is réviewaple only tor abuse of discretion.
See Reavis, supra, 395 A.2d at 78 (citing United States v. Carter, 173 U.S.
App. D.C. 54, 73, 522 F.2d 666, 685 (1975)). In determining
whether an in-court identification is admissible under the law of
evidence this court applies traditional relevance analysis. See
United States v. Hunter, 692 A.2d 1370, 1376 (D.C. 1997) (citing Reavis,
supra, 395 A.2d at 78). Identification testimony is relevant if "it
has a tendency to establish the proposition sought to be proved,
or 'to make the existence or nonexistence of a fact more or less
probable than would be the case without that evidence.'" Id

Brown argues that Bennet's identification was unreliable
because she was a 75 year old woman, who wore glasses and used
medication, and did not have the opportunity to identify Brown
until the in-court lineup, two years after the observation. She
also took a long time to identify Brown during the lineup.
Furthermore, after identifying Brown at the lineup Bennet stated,
"You all forgive me if I'm wrong" and "Lord forgive me if I'm
wrong."

The trial court did not abuse its discretion in admitting
Bennet's in-court identification. Its determination that Bennet's
lineup identification and testimony were probative is supported by
the record. The judge reviewed Bennet's identification during the
lineup to ensure that the ensuing in-court identification was
relevant and reliable. After taking into account Bennet's physical
attributes, including her age and eyesight, the trial court found
that Bennet "has indicated sufficient definiteness about her
identification to be permitted to give that testimony for the
jury's evaluation." The trial court noted that the "God help me
if I am wrong" statement could be interpreted in a number of ways
including that Bennet realized the significance of her statement
or that she was uncertain. As the trial court correctly noted,
these objections go to weight and not to admissibility. See Hunter,
supra, 692 A.2d at 1376 (noting that the types of objections Hunter
claimed on appeal pertained to weight and not admissibility). The
trial court noted that Bennet's possible lack of certainty could
be called to the jury's attention during cross-examination.

trial identification or recognition of an accused by a witness in
the absence of participation by the police or prosecution does not
bring such identification within the ambit of the due process
principles set forth in Manson v. Braitbwaite.") The in-court lineup
in this case was conducted at the request of the defense. Brown's
reliance on Jackson v. United States, 623 A.2d 571 (D.C. 1993), cert.
denied, 510 U.S. 1030 (1993), therefore, is misplaced.
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At trial, Brown's counsel was unable to elicit all of the
circumstances surrounding the in-court lineup identification
because Bennet was unresponsive when questioned about the
procedure.‘ Although Bennet was a difficult witness, Brown's
_attornéy zould have - omd this line-of guestiorirg fuxkher, but

nade a strategic decision not to do so. “During his closing
argument, defense counsel noted that Bennet did not answer his
questions about the lineup. Furthermore, the defense fully

explored the infirmities in Bennet's testimony on cross
examination. Brown's attorney asked if Bennet was wearing her
glasses at the time and what medication she was taking. He
questioned her about her identification testimony at length,
eliciting responses that she was peeping through vines, and it was
dark when she saw Brown load his gun. He also asked hexr why she
did not call the police on the night of the incident.

More importantly, defense counsel brought to the jury's
attention Bennet's possible bias towards Brown because of the
altercation they had concerning parking on the day in question.
He elicited testimony that she had an on-going problem with people
parking in front of her house. He asked her, "You have a lot of
problem [sic) with a lot of people parking in front of your house?"
and "Do'you fuss with him about where he parks?" .

After the in-court lineup, Brown's trial counsel also
objected to Bennet testifying and identifying Brown in front of the
jury, on the ground that it would be "very suggestive" to have
Brown as the only participant of the lineup sitting beside defense
counsel in court. He contended that Brown's presence in the
courtroom would be suggestive encugh to prompt Bennet's in-court

¢ When counsel asked her how long it took her to identify
Brown during the lineup, and how close she had to get to Brown to
identify him, the following ensuad:

Q. Okay. Do you remember how long it took you to identify--
A. Now why? I will tell you why. Ke {sic] keep trying to

quinch his eyes up so I couldn't see them. . . .
Q. Do you know how long it took you to identify Mr. Brown
A. Listen. Listen I didn't want to put something on

somebody that they didn't [sic] done. Just like I
said, God forbid me.

Q. Okay. Ms. Bennet, do you remember how close you were
standing when you finially [sic] picked Mr. Brown out?
A. Listen, everybody open their eyes to let me look in

them except Mr. Brown. He tried to push them back up
in his head. He even tried to hide his lip. . .

Q. Okay. So you came over and doc you remember how close
before you got a lock at his green eyes?

A. ... but what's eating on you and hurting you so bad is
I identified him; didn't I?

During Bennet's direct examination, the government asked no
questions about her lineup identification or testimony.
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identification. The trial court overruled the objection, finding
that the probability of an unreliable in-court identification was
lessened by Brown's change of clothing. Brown wore a blue
sweatshirt when Bennet identified him during the lineup, but had

- changed-to s-witite. dres- shirt when Bennet: identified him. in frort
of the jury. The trial court thought the change of clothing
minimized the potential that Bennet would identify Brown solely
because, moments before, she had picked the man in the blue
sweatshirt out of a lineup.

Bennet's identification of Brown was not so unreliable as to
be inadmissible on evidentiary grounds. Bennet had sufficient
opportunity to observe Brown within a close distance. Moreover,
her testimony and identification were highly probative. Her
testimony placed Brown near the scene of the shooting a few hours
before it happened, controverting Brown's alibi testimony. At the
first two trials, no one had been able to positively identify the
shooter because he wore a mask. Bennet's testimony made the fact
to be proven -- that Brown was the shooter -- more probable than
it would have been without her testimony. Nothing illustrates the
relevance of her in-court identification more than the ensuing
conviction. As Brown recognizes in his brief, it was Bennet's
testimody that gave the third Jjury sufficient evidence of
identification to convict. '

The judgment in this case is,

Affirmed,
FOR T, COURT:

Copies to: 6Z11§7//9 v
22

Honorable Curtis E. von Kann
GXRLAND PINKSTON, JR.
Clerk, Superior Court Clerk of the Court

David C. Gray, Esquire
3920 47th Street, NW
Washington, DC 200186

John R. Fisher, Esquire
Assistant United States Attorney
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Defendant was convicted, in the Superior Court,
Gladys Kessler and Henry H Kennedy, Jr, JI, of
second-degree murder while armed.  Defendant
appealed. The Court of Appeals, Reid, J., held that: (1)
defendant did not show actual bias of juror; (2)
defendant was not entitled to nmew trial, though
government witness recanted his testimony one year
after trial; and (3) trial court did not abuse its discretion
in refusing to reinsiruct jury or give instruction on
lesser included assault offense, in response to question
from jury.

Affirmed.

[1] JURY €149

230k149

When juror's impartiality is questioned, burden is on
complaining party to demonstrate that juror failed to
answer honestly a material question on voir dire, and to
further show that a Clrrect response would have
provided valid basis for challenge for cause.

[2] JURY €+2131(18)

230k131(18)

Only reasons for juror's concealing of information
which affect juror's impartiality will be considered to
affect the fairness of trial. U.S.C.A. Const. Amend. 6.

[3] JURY &=149

230k149

Defendant did not meet burden of proving actual bias
by juror denied defendant's right to fair trial, though
after jury deliberations began juror remembered that
she knew government witness, juror had previously
seen witness only a couple of times and had not had
significant conversations with him, she had not seen
him in three to five years, and she told trial judge her
prior contacts would not affect her weighing of witness’
testimony. U.S.C.A. Const. Amend. 6.

[4] JURY €&=97(1)
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230k97(1)
Mere conjecture and suspicion cannot serve as basis for
disqualifying juror for actual bias.

[5] JURY €135

230k133

Defendant was not deprived of night to use peremptory
challenge to exclude juror, though juror though did not
remember until after jury deliberations began that she
knew government witness, as defendant did not show
that juror was actually biased.

(6] CRIMINAL LAW &=>938(1)

110k938(1)

To be entitled to new trial based on newly discovered
evidence, defendant must show: (1) evidence was
discovered since trial; (2) defendant was diligent in
attempting to procure the newly discovered evidence;
(3) evidence relied on is not merely cumulative or
impeaching; (4) evidence is material to issues involved;
and (5) evidence is of such nature that in new trial, it
would probably produce acquittal.

[7] CRIMINAL LAW €959

110k959 .

Generally, hearing is not required on motion for new
trial.

[8] CRIMINAL LAW €=913(1)

110k913(1)

In deciding whether interest of justice requires new
trial, trial court considers ruling from perspective of
“thirteenth juror” to determine whether fair trial
requires that the claim presented in motion for new trial
be made available to jury.

[9] CRIMINAL LAW €&=1156(1)

110k1156(1)

Court of Appeals reviews trial court's ruling on motion
for new trial for abuse of discretion.

[10] CRIMINAL LAW €=1158(1)

110k1158(1) N

Court of Appeals will sustain trial court's denial of new
trial motion if it is reasonable and supported by
evidence in record.

[11] CRIMINAL LAW €=945(2)

110k945(2)

Defendant was not entitled to new tral, though
government witness recanted his testimony one year
after defendant was convicted of second degree murder
while armed, as defendant did oot show that new trial

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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would probably produce acquittal, jury apparently
convicted defendant as aider and abettor, and testimony
of three nonrecanting witnesses established that
defendant aided in crime by concealing homemade

knife used to stab victim. D.C.Code 1981, §§ 22-2403,

22-330%7

[12] CRIMINAL LAW &=959

110k959

Motions judge did not abuse discretion in denying
defendant's motion for new trial, which was based on
recantation of government witness in one-page affidavit
one year after defendant's conviction for second-degree
murder while armed, though motions judge had not
presided over trial and did not hold hearing on motion,
as witness offered no evidence for claim he testified
under duress, and his claim of not witnessing victim's
killing was belied by his pleading guilty to
manslaughter while armed in connection with victim's
death. D.C.Code 1981, §§ 22-2403, 22-3202.

[13] CRIMINAL LAW €=863(1)

110k863(1)

Trial court did not abus< its discretion in refusing to
reinstruct jury, in response to jury's question regarding
finding defendant guilty of first or second degree
murder while armed if jury believed defendant aided
and abetted another person without knowing other
person had intent to kill; trial court had already
provided instructions regarding relevant terms and was
concerned that jury's question was so specific that
supplemental instruction vvould dictate outcome of
case. D.C.Code 1981, §§ 22-2403, 22-3202.

[14] HOMICIDE €=>30(1)

203k30(1)

To establish guilt as aider and abettor in murder, it was
not necessary to show that defendant knew or could
have reasonably contemplated that principal intended
to kill the decedent.

[15] CRIMINAL LAW €=863(1)

110k863(1) .

Trial court did not abuse its discretion by denying
defendant's request, made during jury deliberations and
after question from jury, for instruction on lesser
included assault offense; trial court did not believe such
instruction was responsive to jury's question regarding
finding defendant guilty of first or second degree
murder while armed if jury believed defendant aided
and abetted another person without knowing other
person had intent to kill. D.C.Code 1981, §§ 22-2403,
22-3202.
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*827 Chris Asher, Washington, DC, for appellant.

Elizabeth H. Danello, Assistant United States
Attorney, with whom Eric H. Holder, Jr., United States
Attorney at the time the brief was filed, and John R.
Ficher mnd Thomas J. Tosgish, o5 Assistant 7fEiied
States Attorneys, were on the brief, for appellee.

Before WAGNER, Chief Judge, and TERRY and
REID, Associate Judges.

REID, Associate Judge:

After a jury tral, appellant Dominick Graham was
convicted of the lesser included offense of second
degree murder while armed, in violation of D.C.Code §
§ 22-2403, -3202 (1996). [FN1] He filed a timely
appeal, contending that (1) the trial court should have
declared a mistrial because a juror failed to disclose
until jury deliberations that he knew a government
witness; (2) his motion for & new trial, based upon the
recantation of a government witness, should have been
granted; and (3) the trial court erred in failing to give
the jury additional instructions during jury
deliberations. We affirm. .

FN1. Grabam was acquitted of first degree murder

while armed and carrying a dangerous weapon. He was

sentenced to fifteen years to life in prison.

FACTUAL SUMMARY

Graham, an inmate in the Central Treatment Facility of

the District of Columbia jail, was charged with camrying
a dangerous weapon, and first degree premeditated
murder while armed of another inmate, William
Thomas. Two other individuals, Christopher Thomas
and Edward Williams, also were charged with the
murder. Christopher Thomas admitted stabbing the
decedent on August 6, 1993, and entered a guilty plea
to second degree murder while armed. Williams
entered a plea of guilty to voluntary manslaughter while
armed, and testified against Graham.

During his testimony at Graham's June 1994 trial,
Williams described Graham's role in the murder. He
said he was "very certain" that Graham "was involved
in fthe] incident.” On the day of the murder, Williams
saw Graham and Christopher Thomas standing
together in the day room. He approached the two men
and "asked them what was going on." Graham said:
"[wleTe about to smash this guy." Subsequently, he
saw Graham talking with William Thomas, and
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observed Christopher Thomas come up behind the
decedent and stab him several times with a "sharnk”, a
homemade knife. Williams also saw Graham stab the
decedent once with a shank and watched him punch the
decedent several times. Williams punched the decedent
Tihree or. four times i *828 the” and_head ard
"stomped [him] about three times.” Soon, Graham left
the area of the day room where the murder took place
and climbed to the second tier. Christopher Thomas
threw his shank up to Graham. Later, Williams and
Graham discussed plans to lie about the murder. [FN2]

FN2. On cross-examination, Williams admitted that he
told a police detective he was asleep at the time of the
murder.

Other witnesses confirmed Graham's involvement in
the murder. Inmate Jimmy McGowan saw Graham and
the decedent swing at each other. He also heard
Christopher Thomas call Graham and saw him throw a
knife up to Graham. Juan Butler observed the decedent
and Graham together, looked as Graham proceeded to
the second tier, and thought he heard Christopher
Thomas tell Graham to "put this in my room" as he
threw an object up to Graham. Barry Campbell heard
someone call the name "Dominick” and say: "get rid of
this" as he watched a man on the second tier bend
down.

ANALYSIS
The Juror Bias Issue

Graham contends that the trial court should have
declared a mistrial because juror number 292 failed to
disclose during the voir dire that he knew Williams.
The jury began deliberations on the morning of Friday,
June 17, 1994, On Monday, June 20, 1994, juror
number 292 called the trial court to report that his car
had been stolen, and that he was stranded in Richmond,
Virginia and unable to retwrn to the District of
Columbia. He had several conversations with court
personnel, including the trial judge, regarding ways in
which he could get back to the District that day.
However, he never made it to court that Monday.
When he armived in court on Tuesday, June 21, 1994,
the juror reported suddenly remembering that he knew
government witness Williams. The trial judge decided
to reopen the voir dire to question the juror. The court
questioned the witness and offered the prosecutor and
defense counsel an opportunity to inquire, but neither
had any questions. The juror told the court that he
knew "Everett” Williams "through fhis] daughter,” but
did not recognize him until he saw his address on one
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of the trial exhibits given to the jury at the time
deliberations commenced. [FN3] Williams and the
juror's daughter were classmates when they were
teenagers, but did not date. However, Williams had
visited the juror's house on approximately two

= ownecksions shoututhree, to fve years-bBfore’ Graham's

trial.  The juror stated that he "really didn't know
[Williams] that well, ... or even [try] to get to know him
that well.”

FN3. The record is silent as to why the juror
remembered Williams through his address.

When the trial judge asked the juror:
[d]o you think that the fact that he came by your
house a few times and that he was a friend of your
daughter's, would that affect you in weighing the
believability or the unbelievability-of his testimony[,]
the juror replied:
1 don't really think so. It's just that I thought I would
mention it, ... that I had been in his company a few
times.
The trial court asked government and defense counsel
whether they wished to pose any“questions to the juror,
Both responded in the negative. However, defense
counsel pressed for a mistrial, saying, inter alia:
given who the witness is--and [ remain somewhat
taken aback by the lateness of the disclosure--that Mr.
Graham's position remains the same that the Court
strike the juror and declare a mistrial.
Defense counsel also maintained that had the juror's
knowledge of Williams been disclosed during the voir
dire, defense counsel would have “exercised a
peremptory strike if he was not successful in prevailing
upon the Court to have this juror removed for cause.”

Based upon the trial court's conversations with the
juror while he was in Richmond regarding his efforts to
get back to the District, the trial judge described the
juror as “extremely conscientious” and credited his
testimony. The trial judge stated, in part:
{T] know he's a conscientious person, he's not trying
to get out of this jury or else he wouldn't have
appeared here this *829 moming and he wouldn't
have been so cooperative yesterday. Certainly, I too
am taken aback that he didn't recognize Mr. Williams.
And I recognize Mr. Williams's central role in this
trial. Pretty hard not to. It's not surprising to me that
he didn't recognize him by name. That is a very
common name.
[T] think when you are the parent of a teenager who is
probably bringing a whole slew of young men and
women into and out of the house and the teenager
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doesn't have a notably bad or good relationship with
one of many other teenagers, it is not incredible to me
that he wouldn't recognize that young man as just
another 17 or 19-year-old who was coming by the
house. He obviously didn't have a serious

-~ reiationship with his-daughter and-hebvionsly. didn't-

have a negative relationship with his daughter or the
juror would have focused on that. I think he was very
clear, when I asked him the question, that his
acquaintanceship with that young man--I'm not sure it
even rises to the level of an acquaintanceship--would
not affect him.
Based on all of these ... facts that I know about this
juror, I don't think he has been tainted and I think he
has demonstrated both by his conduct yesterday and
by bringing this information to my attention that he
would be candid with the Court....
The trial judge denied the request for a mistrial and
instructed the juror "not to reveal or discuss in any way
that you had this brief acquaintanceship with Mr.
Williams at [your] home...."

[1]{2] We have said previously that "[t}he right to trial

by an impartial judge or jury is fundamental end deeply
embedded in American jurisprudence." Hughes v.
United States, 689 A.2d 1206, 1207 (D.C.1997).
Whenever a juror's impartiality is questioned, the trial
judge is obligated, at least, "to reopen the voir dire to
determine whether actual bias existed.” Id. at 1210;
see also Smith v. Phillips, 455 U.S. 209, 215, 102
S.Ct. 940, 944-45, 71 L.Ed.2d 78 (1982);, Young v.
United States, 694 A.2d 891, 894 (D.C.1997). A
hearing to determine whether the juror is biased is
essential because "[t]he seating of an actually biased
juror is a structural error not subject to the harmless
error rule.” Id. (citing Hughes, supra, 689 A.2d at
1210). The burden is on the complaining party to
"demonstrate that a juror failed to answer honestly a
material question on voir dire, and then {to] further
show that a correct response would have provided a
valid basis for a challenge for cause." McDonough
Power Equip., Inc. v. Greenwood, 464 U.S. 548, 556,
104 S.Ct. 845, 850, 78 L.Ed.2d 663 (1984). Only
reasons for concealing information which affect a
juror's impartiality will be considered to affect the
faimess of the tral. Id. Furthermore, " ‘following a
proper hearing, the determination of juror bias or
prejudice lies particularly within the discretion of the
trial court, reversible only for a clear abuse of
discretion, and the findings of fact underlying that
determination are entitled to great deference.' " Young,
supra, 694 A.2d at 894 (quoting Hill v. United States,
622 A.2d 680, 683-84 (D.C.1993)).
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{3][4] Here, upon learning that juror number 292
suddenly remembered that he knew Williams, the trial
court immediately called the juror for questioning.
From the juror’s responses to the trial judge's questions,
Adznificnt relationship between

“the juror and the witnéss. Tndeed, the record contains

no facts to support a finding of actual bias, [FN4] The
juror had last seen the witness Williams three to five
years before Graham's trial. When asked why he did
not recognize Williams, the juror said: "It's been so
long since I had seen him." Williams was a classmate
of the juror's then teenage daughter, but the juror
remembered seeing him at his house only a couple of
times and "really didn't know [him] *830 that well, ...
or even [iry] to pget to know him that well"
Significantly, when the trial judge inquired whether the
jurer's prior contact with Williams would-"uffect [him]
in weighing the believability or the unbelievability of
his testimony,” the juror stated: "I don't really think so."

FN4. Graham also argues that "[t]ke trial judge failed to
realize that, if the juror could not recognize the witness
by name or by face then, the claimthai ho recognized
him only by his address was suspect and, indeed,
dubious.” Graham had an opportunity to question the
juror, or request that the trial court pose the questions,
during the reopened voir dire. However, he chose not to
pose any questions to the juror, and there is nothing in
the record that suggests any meaningful tie between the
juror and the witness. Mere conjecture and suspicion
cannot serve as a basis for disqualifying a juror for
actual bias.

[5] The trial court credited the juror's responses,
characterized him as  “conscientious”, found no
"serious” or "negative relationship” between the juror's
daughter and Williams, and concluded that "he has
[not] been tainted” as a juror. " 'Our review is
deferential because the question of prejudice turns
substantially on the judge's appraisal of the juror's
demeanor...." " Young, supra, 694 A.2d at 894 (quoting
Hill, supra, 622 A.2d at 684). On the record before us,
we cannot conclude that the juror, who had previously
seen Williams only a couple of times, who had no
significant conversations with him, and who had not
seen him in three to five years, "failed to answer
honestly a material question on voir dire." [FNS]
McDonough, supra, 464 U.S. at 556, 104 S.Ct. at 850.
Thus, we see no reason to disturb the trial court's
findings. Accordingly, we conclude that Graham has
not sustained his burden to prove actual bias. [FN6]

FNS. On the record before us, we canniot fault the trial
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court for failing to call Williams to question him
regarding his prior contact with the juror.

FN§. Graham also complains that he was "deprived ...
from ising his right to peremptory chall to
.exclude {the juror].” ~However, a2 we said in Lyons v.
United States, 683 A.2d 1066 (D.C.i396), "the Selated
discovery of information about a juror which would
have caused the defendant to use a peremptory
challenge against her is an insufficient basis for
reversing the denial of 2 motion for & mistrial." [d. at
1072; (citing Harris v. United States, 606 A.2d 763,
765-67 (D.C.1992)). Moreover, "the possible
deprivation of the ise of a p ptory chall
does not mandate reversal because the relevant inquiry is
whether the juror was actually biased against the
defendant.” Id. at 1071 (quoting Harris, supra, 606
A2d at 766 n. 5). Because we sustain the trial court's
finding that the juror was not actually "tainted” or
biased, Graham's contention regarding deprivation of his
right to exclude Williams by exercising a peremptory
challenge must also fail.

The Recanting Witness Issue

Graham argues that the trial court erred in denying his
motion for a new trial based upon the recantation of
government witness Williams. Almost one year after
the jury verdict in his case, Graham moved for a new
trial based on the one-page affidavit of Williams.
Williams maintained that he was coerced by the
government and that his testimony against Graham was
not true. He stated in pertinent part:
The evidence alluded [sic] during the course of the
trial was not the factual events that transpired, but
something that was orchestrated by the Government
and rehearsed by me to aver to during the trial. I was
compelled to commit perjury as a result of these fears
for my life and the well being of my children. My
testimony of Mr. Graham stabbing William Thomas
in the chest and my being an eyewitness to these
events were not true. [ never saw these events, but,
however, I was colluded [sic] into saying that I had
seen the scenario because, I was also being charged
with this crime. I sought to save myself only.
The government opposed Graham's motion for a new
trial, stating, inter alia, that the recantation contained
conclusory assertions and was unbelievable, and
further, that even if the recantation were believed, it
would not result in Graharm's acquittal. Based upon the
motion before it and the government's opposition, the
trial court denied the request for a new trial "for the
reasons stated by the government.”

[61{71[8][9](10] "Absent a clear showing of abuse of
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discretion, decisions of the trial court regarding the
denial of a new trial will not be disturbed on appeal.”
Smith v. United States, 466 A.2d 429, 432 (D.C.1983)
(citing United States v. Johnson, 327 U.S. 106,
111-12, 66 S.Ct. 464, 466-67, 90 L.Ed. 562 (1946)

~ (other citations omitted)).  In.-Heard sealdnitad Siatec
" 245 A.2d 125 (D.C1968), w& adopted a five-prong

test for determining whether the appellant sustained his
or her burden regarding a motion for a new trial based
on newly discovered evidence:
(1) the evidence must have been discovered since the
trial; (2) the party seeking the *831 new trial must
show diligence in the attempt to procure the newly
discovered evidence, (3) the evidence relied on must
not be merely cumulative or impeaching; (4) it must
be material to the issues involved; and (5) of such
nature that in a new trial it would probably produce
a3 acquittal.
245 A.2d at 126 (citing Thompson v. United States,
88 U.S.App. D.C. 235, 236, 188 F.2d 652, 653
(1951)). Generally, a hearing is not required for a
motion on a new trial. 1 Geddie v. United States,
663 A.2d 531, 534 (D.C.1995). In deciding whether
thesdnterest of justice requires a n&w trial, the trial court
considers the ruling from the perspective of a "
‘thirteenth juror’ [to] determine wheéther 'a fair trial
requires that the [claim presented in the motion for a
new trial] be made available to the jury.' " Id. at 533
(citations omitted). We review the trial court's ruling
on the motion for an abuse of discretion. Id. We will
sustain the denial of the new trial motion if it is "
‘reascnable and supported by evidence in the record.' "
1d. (quoting Townsend v. United States, 549 A.2d 724,
726 (D.C.1988), cert. denied, 490 U.S. 1102, 109
S.Ct. 2457, 104 L.Ed.2d 1011 (1989)).

FN7. Here, we apply the Heard test. In our past
opinions, we have also referenced the test or standard
for newly discovered evidence set forth in Larrison v.
United States, 24 F.2d 82, 87-88 (7th Cir.1928),
depending on the cir of the case. Sex, e.g.,
Herbin v. United States, 683 A2d 437, 441 n. 4
(D.C.1996); Brooks v. United States, 683 A.2d 1369,
1370 0. 4 (D.C.1995); Young v. United States, 639
A2d 92,95 n. 6 (D.C.1994); Johnson v. United States,
537 A.2d 555, 562 n. 10 (D.C.1988); Godfrey v. United
States, 454 A.2d 293, 300 n. 22 (D.C.1982).

{11]{12] We find it necessary to consider only the fifth
prong of the Heard test, whether the presentation of the
newly discovered evidence in a new trial "would
probably produce an acquittal.” [FN8] Based on the
evidence presented at trial, Graham could have been
convicted either as a principal or as an aider and
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abettor. In light of the questions raised to the trial court
during its deliberations, the jury apparently convicted
Williams as an aider and abettor. [FN9] The evidence
presented at Graham's trial, excluding that presented by
Williams, was sufficient to sustain Graham's conviction
-25 an-aider and sbetor - Three wuuate s, Tnan- Mo
Jimmy McGowan and Barry Campbell, gave testimony
which demonstrated Graham's participation in William
Thomas' murder. McGowan saw Graham and the
decedent swing at each other at the time of the murder.
He also heard Christopher Thomas call to Graham right
after the murder and saw him throw a knife up to
Graham. Campbell heard someone call the name
"Dominick” and say: "get rid of this” as he watched a
man on the second tier bend down. Butler saw the
decedent and Graham together just before the murder,
watched as Graham proceeded to the second tier after
the murder, and thought he heard Christopher Thomas
tell Graham to "put this in my room" as he threw an
object up to Graham. The testimony of these men did
not merely place Graham at the scene of the murder. Tt
also established Graham's role as at least a facilitator of
the crime and as a person who aided Christopher
Thomas by concealing the shank or homemade knife
used to stab the decedent. Consequently, we conclude
that Graham has failed to demonstrate that the trial
court clearly abused its discretion in denying his motion
for a new trial based on the recanting affidavit of
Williams.

FN8. Citing Herbin, supra, Graham maintains that the
credibility of a recantation is a critical factor in assessing
the new trial motion, and that here, it is significant that
the judge who disposed of the new trial motion was not
the trial judge. We conclude that the motions judge had
a sufficient basis on which to resolve the motion for a
new trisl.  Although Williams claimed that he "was
under continuous duress by the government because [he]
had children on the street,” he presented no factual
information to support this conclusory allegation. Nor
did he present factual support for his allegation that he
was not an eyewitness to the murder and did not see
Graham stab the decedent. His claim is belied by his
participation in the crime as evidenced by his plea of
guilty to manslaughter while armed in connection with
the decedent's death.

FN9. During its deliberations, the jury sent & notc to the
trial judge asking:

If we believe that Christopher Thomas committed first
degree murder while armed, and if we belicve that the
defendant aided and abetted Christopher Thomas but did
not know or suspect that Christopher Thomas had the
intent to kill, is it necessary to find the defendant guilty
of first degree murder while armed? Is it possible to
find the defendant guilty of second degree murder while
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armed?
*832 The Jury Instruction Issue

[13] Graham takes issue with the tral court's
instmeticn on siding and abetiing, ghven befora thejory -
began deliberations. He also challenges the trial court's
decisions concerning the jury's request for additional
instruction, and he claims that the trial court erred in
denying his request, made during the jury's
deliberations, for instruction on the lesser included
offense of assault.

[14] The trial court gave the aiding and abetting
instruction  set . forth in CRIMINAL JURY
INSTRUCTIONS FOR THE DISTRICT OF
COLUMBIA, No. 4.02 (4th ed.1993). Graham finds
fault with tais instruction, contending that

the trial court should have made it clear to the jury
that in determining the appellant's guilt or innocence,
they should look at his state of mind rather than that
of either of the two other codefendants. The court
sheuld also have instructed the jury that to convict the
appeliant as an aider and abettor they should be
convinced that the appellant committed some overt
acts which caused the death.

Part of Instruction No. 4.02, which the trial court read
to the jury verbatim, specifies:

[It is not necessary that the defendant have had the
same intent that the principal offender had when the
crime was committed, or that he have intended to
commit the particular crime committed by the
principal offender. An aider and abettor is legally
responsible for the acts of other persons that are the
natural and probable consequence of the crime in
which he intentionally participates....]

Graham took no issue with this definition. [FN10]
When the jury raised its question to the trial judge
during deliberations regarding first and second degree
murder and aiding and abetting, see n. 9, supra, the trial
court instructed the jury to listen to the tape of its
earlier instructions pertaining to first and second degree
murder and aiding and abetting.

FN10. Graham argues that to establish his guilt as an
aider and abettor, it must be shown that he knew or
could have reasonably contemplated that the principal
intended a particular crime, here that the principal
intended to kill the decedent. Our case law does not
support this position. See, e.g., Morriss v. United
States, 554 A.2d 784, 783-89 (D.C.1989) (citing
Hackney v. United States, 389 A.2d 1336, 1342 (D.C.),
cert. denied, 439 U.S. 1132, 99 S.Ct. 1054, 59 L.Ed.2d
95 (1979)).

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works



703 A.2d 825
(Cite as: 703 A.2d 825, *832)

* Decisions regarding reinstruction of a jury are
comumitted to the discretion of the trial court; absent
abuse of that discretion we will not reverse.' " Robinson
v. Urniited States, 642 A.2d 1306, 1311 (D.C.1994)
(quoting Davis v. United States, 510 A.2d 1051, 1052
{D.£ 196 iTels the jury posed o very specific
questions to the trial judge. Neither question asked for
reinstruction regarding aiding and abetting. However,
both questions related to first degree and second degree
murder as well as aiding and abetting. The trial judge
understandably was reluctant to give the jury a specific
answer to the questions posed since “their
question(s]{are] so specific that I fear if I give a yes or
a no answer, it virtually commands their verdict..."
Because the trial court had already provided
instructions regarding these terms, and because of the
trial court's concern that it not dictate the outcome of
the case, we cannot say the court sbused its discretion
by responding to the note as follows:
Please listen to the tape-recorded instructions of first
degree murder while armed, second degree murder
while armed, and aiding and abetting. If you have any
questions thereafier, please feel free to ask them.
Although the trial court advised ihe jury that it could
ask additional questions after listening again to the
instructions as specified, no further inquines were
raised.

[15] Later, however, defense counsel informed the trial
judge that he "believe[d] that a response to the [jury]
note, consistent with the case law, would be to ask for a
lesser included instruction..." By this time the jury
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already had alerted the court that it had reached a
verdict. [FN11] The trial *833 judge responded to
defense counsel as follows:

FNI1. Defense counsel was not able to reach the trial
indge immedizealy becavse she was atimading the anmial
Judicial Conference.

Well, the primary reason I'm not going to do this and
reopen their deliberations is that I don't think the
requested instruction is responsive to their question....
There's a secondary reason, although I emphasize that
it's not dispositive for me, and that is that at the time I
gave instructions, we talked about lesser included
offenses, we talked about murder in the second
degree while armed. I gaveit. There was no request
for- anything more minor than murder in the second
degree while armed. But the overriding reason I'm
not going to give it is I don't think it's responsive to
their question.

Based upon the record on appeal, and our decision in

' Robinson, supra, we cannot say that the trial court

abused its discretion in declining to give supplemental
instruction concerning aiding -and abetting or. an
instruction on the lesser included offense of assault.

Accordingly, for the foregoing reasons, we affirm the
judgment of the trial court.

So ordered.

END OF DOCUMENT
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Defendant was convicted, in the District Court for the
District of Columbia, Harold H. Greene, J, of
possession of cocaine with intent to distribute and he
appealed. The Court of Appeals, Wald, Chief Judge,
held that defendant voluntarily consented to search of
his train roomette and a locked suitcase found under the
bed therein. -

Affirmed.

[1] ARREST €68(4)

35k68(4)

Law enforcement officers’ interview with defendant in
defendant's train roomette constituted a "seizure" for
Fourth Amendment purposes; officers roused
defendant from sleep during stopover that was neither
defendanf's home nor his ultimate destination, and
officers did not return defendant's identification after he
had given it to them. U.S.C.A. Const. Amend. 4.

See publication Words and Phrases for othier judicial
constructions and definitions.

[2] CRIMINAL LAW &=1224(1)

110k1224(1)

Law enforcement officer had sufficient reasonable
suspicion that defendant was engaged in drug activities
to support officers' interview with defendant on train;
defendant had paid cash for one way train ticket from a
drug "source" city, callback number that defendant gave
railroad ticket agent was out of service, and drug dog
"alerted” outside defendant's train roomette. U.S.C.A.
Const. Amend. 4.

{3] SEARCHES AND SEIZURES €172
349k172

Determination that defendant voluntarily consented to
search of his train roomette and a locked suitcase found
under the bed therein was not clearly erroneous;
defendant allowed search even after law enforcement
officers informed him that he did not have to consent,
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and after officer found locked suitcase and asked
defendant whether he knew the combination, defendant
opened suitcase for officer. U.S.C.A. Const.Amend. 4.

[3] SEARCHES AND SEIZURES €&=183

- 349kias - -

Determination that defendant voluntarily consented to
search of his train roomette and a locked suitcase found |
under the bed therein was not clearly erroneous;
defendant allowed search even after law enforcement
officers. informed him that he did not have to consent,
and after officer found locked suitcase and asked
defendant whether he knew the combination, defendant
opened suitcase for officer. U.S.C.A. Const. Amend. 4.

[4] SEARCHES AND SEIZURES €186
349k186

After law enforcement officer obtained defendant's
voluntary consent to search locked suitcase for drugs,
officer did not need defendant's consent to search
plastic bags found among clothes contained in suitcase.
U.S.C.A. Const Amend. 4.

*202 **17 Appeal from the United States District
Court for the District of Columbia (Criminal No.
88-00001-01). .

Marvin D. Miller, Alexandria, Va., for appetlant.

Erik Christian, with whom Jay B. Stephens, U.S. Atty.,

Michael W. Farrell, Helen M. Bollwerk, and Judith E.
Retchin, Asst. U.S. Attys., Washington, D.C., were on
the brief, for appellee.

Before WALD, Chief Judge, and ROBINSON and
BUCKLEY, Circuit Judges.

* Opinion for the Court filed by Chief Judge WALD.

WALD, Chief Judge:

Donato Battista appeals his conviction for possession
of cocaine with intent to distribute, arguing that the
district court erroneously failed to suppress evidence
that was obtained in violation of the fourth amendment.
The district court found that although the search that
revealed the evidence was conducted without a
warrant, it was nevertheless lawful, on two separate
theories: first, the court concluded that the officers had
probable cause and were confronted with exigent
circumstances; second, the court found that the entire
search was authorized by Battista's voluntary consent.
Because the record amply reflects the correctness of the
latter ground, we find no error in the district court’s
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decision to admit the evidence at Battista's trial. [FN1]
Battista's conviction is accordingly affirmed.

FN1. Since we find that the search was justified by
Battista's consent, it is not necessary for us to address
... the issues of prebable | . axinent.

Moreover, our finding that Battista voluntarily

authorized the search of his suitcase obviates the need
to discuss whether the law cnforcement officers had a
duty to seize the bag and obtain a warrant. Compare
United States v. Tartaglia, 864 F.2d 837, 843
(D.C.Cir.1989) (finding on facts similar to these that
such a duty does not arise).

L. BACKGROUND

The relevant factual background was set out in the
uncontradicted testimony of William Pearson, an officer
in the drug enforcement unit of the Amtrak police
department, at the suppression hearing held prior to
Battista's trial. Pearson testified that Battista made a
-cne-way Amtrak reservation on December 8, 1997, for
Train 98 leaving the following day from Fort
Lauderdale, Florida, and travelling to Newark, New
Jersey. His reservation was for a sleeping
compartment, or "roomette.” At the time he made his
reservation, Battista gave the ticket agent a "call-back"
number--a telephone number at which he presumably
could be reached prior to departure. On the morning of
December 9, Battista appeared at the Fort Lauderdale
train station and paid for his ticket with cash
approximately 40 minutes prior to the train's scheduled
deparwure time.

While Train 98 was en route from south Florida,
Battista's presence on the train did not go unnoticed.
Certain of the facts just recounted--notably, that
Battista paid cash just prior to departure for one-way
travel from a so-called "source city " for illicit drugs to
the Northeast--first drew Officer Pearson's atention to
Battista, for these *203 **18 evidently are factors that
he has come to associate with possible drug courier
activity. Pearson's suspicion was heightened when he
called the telephone number given by Battista and it
was out of service. [FN2] Pearson decided to "attempt
to interview" Battista when the train made its scheduled
25-minute stopover at Union Station in Washington,
D.C. See Suppression Hearing Transcript ("Tr.") at
16. In preparation for this interview, Pearsen testified
that he contacted Special Agent John Robinson of the
Drug Enforcement Administration's ("DEA") Mass
Transportation Group, to request his assistance the
following day. During this conversation, Pearson asked
Robinson if the latter would make a "drug dog"
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available. Tr. at 17.

FN2. In fact, when Officer Pearson dialed the number,
he got a recording informing him that he had reached a
number that had been changed to an unpublished
numbﬂ,g{‘f‘?cvr Pearson subsequen(y, testified that he
leamed from the jocal sheriff's orfe: e Flurida-that the
new number was not listed to anydne named "Battista."

The following morning, when Train 98 arrived at
Union Station, Pearson was accompanied by DEA
Special Agents Robinson and Bill Dionne, and
Detective Sam Grey of the Virginia state police to greet
it According to Pearson's testimony, Detective Grey
"had a drug dog with him...." Tr. at 17. The officers
boarded the train car on which Battista was supposed
to be present. The "drug dog" (whose qualifications
have been challenged in this appeal) was taken down
the corridor of the car, and it "alerted” at the door of
Battista's roomette (number 11), “indicating the
presence of a controlled substance.” Tr. at 19. At that
time, Detective Grey and the dog left the train and
waited on the platform.

Pearson and Robinson knocked ' on the door of
roomette 11. When Battista opened the door, Officer
Pearson, who was in plainclothes and whose gun was
not visible, displayed his badge and identified himself,
saying, "I would like to talk to you for a minute." Tr. at
19. According to Pearson, Battista responded, "Sure,"
closed the door, and then opened the door again.
Pearson asked Battista for identification, and Battista
produced a New Jersey driver's license. He stated thac
he had driven from New Jersey to Florida with a friend.

Pearson then informed Battista that a "trained drug
detection dog" had given an alert on his compartment,
indicating the presence of a controlled substance. Tr.
at 21. "Based on the alert by the drug detection dog,”
Pearson continued, "I would like your permission to
search your room and that suitbag," pointing to a
suitbag on a luggage rack visible from where he was
standing. Tr. at 21. Battista responded, "Sure.” When
told that he did not have to allow a search, he said,
"That's okay,” and then took the suitbag down from the
rack and placed it out in the hallway. Tr. at 21. The
search of the suitbag revealed nothing but an airplane
ticket for one-way travel from Newark to Fort
Lauderdale on December 8. DBattista changed his
original story, indicaling without explanation that he
had in fact flown--not driven--to Fort Lauderdale. Tr. at
22

Pearson asked Battista to step outside the
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compartment. Pearson then conducted a search of the
roomette, discovering under the bed a suitcase with a
combination lock. When he asked Battista if he knew
the combination to the lock, Battista "indicated that he
did, came inside of the compartment, manipulated the

numbeis on e comotnation, 2w wdecked 1w’ 1. dl-

22. Inside the suitcase, Pearson discovered a plastic
bag that was wrapped inside a pair of blue jeans. The
bag itself contained two smaller packages which, upon
penetration  with the nail-file component of a
pocketknife, were discovered to contain a white
powder that later field tested positive for cocaine.
Battista was placed under arrest and was taken to the
Amtrak police office. This prosecution ensued.

The district court ruled that the evidence seized by the

officers on the train was admissible against Battista.
First, the court found that the officers had probable
cause to search the room, [FN3] and that given *204
**19 the exigent circumstances present in this case--
notably, the fact that Battista's train was scheduled to
remain at Union Station for only 25 minutes--the
officers were justified in searching the compartment
without a warrant. See United States v. Battista, Crim.
No. 88-1, mem. and order (D.D.C. May 2, 1988), at 3.
Alternatively, the court concluded that the search could
be upheld "on the basis of defendant's consent to the
presence of the officers in the roomette, and their
search of the suitcase.” Id. at 3 n. 1. Following a
bench trial, the district court found Battista guilty of
possession_with intent to distribute in excess of 500
grams of cocaine, pursuant to 21 U.S.C. §§ 841(a) and
841(b)(1)(B)(ii), and possession of cocaine, pursuant
t0 21 U.S.C. § 844(a).

FN3. The district court's opinion states, apparently
inadvertently, that once the police officers were alerted
o the presence of controlied substances in Battista's
compartment, "they had probable cause to arrest him.
United States v. Fulero, 498 F.2d 748 (D.C.Cir.1974)."
United States v. Battista, Crim. No. 88-1, mem. and
order (D.D.C. May 2, 1988), at 3 (emphasis added). In
context, however, it is clear that the officers had only
probable cause to search the compartment. That this is
what the district court in fact concluded is confirmed by
reference to the cited authority, which deals exclusively
with the issue whether a dog sniff gave rise to probable
cause for the search of a suitcase.

II. ANALYSIS
The fourth amendment to the United States

Constitution provides that "[t]he right of the people to
be secure in their persons, houses, papers, and effects,

Page 81

against unreasonable searches and seizures, shall not
be violated..." In determining whether the search at
issue violated the precepts of the fourth amendment,
this court faces a two-part inquiry. First, we must
inquire whether the initial contact between Battista and

o Olliwnia Was ot .~
whether the ensuing search conducted by. the officers
was within the scope of their authority--in this case,
whether Battista voluntarily consented to a search, and
if so whether the search that was conducted stayed
within the scope of the consent given.

A. The "Interview”

As a preliminary matter, we must determine whether
the encounter between the law enforcement officers and
Battista amounted to a detention that requires fourth
amendment protections. The relevant test for assessing
whether a "seizure" has occurred focuses on "whether a
reasonable person would conclude from the
circumstances, and the show of authority, that he wes
not free to leave the officer's presence.” United States
v. Brady, 842 F.2d 1313, 1314 (D.C.Cir.1988) (citing
Gomez v. Tumer, 672 F.2d 134, 14] (D.C.Cir.1982)).
In evaluating claims of seizure, the Brady court pointed
to several factors typically found to induce persons to
think that they have no choice but to remain present for
an "interview” such as the one at issue here, including
displayed weapons, physical intimidation, or threats--
factors that were not present in this case. 842 F.2d at
1314. The court went on, however, to acknowledge
that other less plainly coercive factors, such as "unusual
setting or time," id., can nevertheless create an
environment in which a reasonable person would feel
that he had no practical choice but to stay.

[1] In reviewing the facts of this case, we believe that
the convergence of several subtle factors would cause a
reasonable person to conclude that he was not free to
leave the officers' presence, and that the officers did in
fact effect a "seizure” as that term is understood under
fourth amendment jurisprudence when they conducted
their "interview" with Battista. The officers apparently
roused Battista from his bed at 6:30 aum., causing him
to answer their knock on the door of his roomette in
some partial state of undress. A reasonable person,
roused early in the moming while wearing only his
underwear in a city that is neither home nor ultimate
destination might rightly doubt what he could do if he
did not wish to remain in the officers' presence. His
only conceivable retreat would be to close the door on
the officers and remain in the roomette--but we have
recently held that there is no heightened expectation of
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privacy in a train roomette, sec Tartaglia, 864 F.2d at
841, and thus it would be small solace to direct our
reasonable person back inside if what *205 **20 he
wishes is simply to be left alone. And while the unique
facts of this scenario mav not be enough to render the
contact a scizure at its incefuol, i iurely bebfund viic
after Battista was asked for his identification and upon
perusal the identification was not retumed. It is well
established that the mere request for identification dees
not inevitably give mse to a seizure, see Gomez v.
Turner, 672 F.2d 134, 14244 (D.C.Cir.1982). But
once the identification is handed over to police and they
have had a reasonable opportunity to review it, if the
identification is not returned to the detainee we find it
difficult to imagine that any reasonable person would
feel free to leave without it. There is no evidence in the
record suggesting that Battista's papers were returned
to him (and we therefore assume that they were not), so
to the extent a reasonable person would have felt free to
leave the officers' presence prior to the request for his
papers, this freedom evaporated for the duratici, of the
exchange following the request. Cf Florida v. Royer,
460 U.S. 491, 501, 103 S.Ct. 1319, 1326, 75 LEd.2d
229 (1983) (plurality opinion) (noting that a seizure
occurred when, among other things, police "retain[ed]
[the suspect's] ticket and driver’s license ... without
indicating in any way that he was free to depart ...").
Although none of these factors taken individually is
necessarily determinative, due regard for the totality of
the circumstances leads us to conclude that the
"interview” with Battista constituted a "seizure."

[2] We hasten to add, however, that the seizure at issue
in this case was not an "arrest,” which would require a
showing of probable cause. Rather, the contact
between Battista and the officers took the form of what
has previously been called an investigative stop. The
Supreme Cowrt recently explained, relying on the
doctrine first announced in Terry v. Chio, 392 U.S. 1,
30, 88 S.Ct. 1868, 1884, 20 L.Ed.2d 889 (1968), that
"the police can stop and briefly detain a person for
investigative purposes if the officer has a reasonable
suspicion supported by articulable facts that criminal
activity ‘may be afoot,' even if the officer lacks probable
cause.” United States v. Sokolow, 450 U.S. 1, 109
S.Ct. 1581, 1585, 104 L.Ed.2d 1 (1989) (emphasis
added). In Terry, the Court noted that the officer must
be able to show that he or she had more than an
“inchoate and unparticularized suspicion or hunch." "
392 U.S. at 27, 88 S.Ct. at 1883, "In evaluating the
validity of a stop such as this, we must consider 'the
totality of the circumstances-- the whole picture. "
Sokolow, 109 S.Ct. at 1585 (quoting United States v.
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Cortez, 449 U.S. 411, 417, 101 S.Ct. 690, 694, 66
LEd2d 621 (1981)). The facts in this case
demonstrate that the ofticers clearly had such
reasonable suspicion to approach Battista.

i Sokoiow the St ne’-€dur~ found tha
officers had reasonable suspicion to detain a travéler in
an airport on the basis of certain characteristics that
were consistent, in the view of the trained officers, with
drug trafficking behavior. In that case,
the agents knew, inter alia, that (1) [the defendant]
paid $2,100 for two airplane tickets from a roll of $20
bills; (2) he traveled under a name that did not match
the name under which his telephone number was
listed; (3) his original destination was Miami, a
source city for illicit drugs; (4) he stayed in Miami
for only 48 hours, even though a round-trip flight
from Honolulu to iMiami takes 20 hours; (5) he
appeared nervous during his trip; and (6) he checked
none of his luggage.
109 S.Ct. at 1583. The Court engaged in what is
inevitably a fact-specific inquiry and determined that
the enumerated factors did give the officers sufficiently
reasonable suspicicn io detain ‘the defendant. In the
present case, the factors known to Pearson were not as
suspect as those present in Sokolow: although Battista
paid for his ticket in cash, there is no evidence that this
mode of payment was as conspicuous as the peeling off
of more than 32,000 from a wad of $20s; moreover,
there is no evidence that Battista looked peculiarly
nervous or otherwise displayed suspicious demeanor
during any part of his trip, and we have no information
regarding Battista's clothes or luggage. Nevertheless,
*#*21 *206 it cannot be gainsaid that the information
known to Pearson prior to the morning of December $
at least formed a reasonable basis for further inquiry.

If there were no more grounds for an investigative
detention of Battista beyond this limited information,
we might be reluctant to find that the detention was
justified. But Pearson's inquiry went much further
before he actually approached Battista in his
compartment. Pearson arranged with a DEA officer to
have a "drug dog" present to conduct a sniff of the train
car. The following moming, Detective Grey arrived
with "Gabe,” which Pearson evidently believed to be a
"trained drug detection dog,” and the dog alerted at
Battista's door. [FN4] Regardless of whether the
testimony at the suppression hearing pertaining to Grey
and Gabe would have satisfied a probable cause
inquiry, [FN5] which requires the court itself to
conclude that probable cause exists to believe that a
crime is being or is about to be committed, there can be
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no serious dispute that Pearson’s testimony fully
supports his reasonable suspicion to approach Battista.
It was reasonable for Pearson, having asked a DEA
official to provide a trained dog, to rely on the dog that
was present the next moming at Union Station. Any
other holding would implicitly ssyuire officors i

field to make background and reliability checks on drug
dogs-- indeed, on all sources of information--in the
field before forming and acting on their "reasonable
suspicions.” But it was the need to get away from such
overly formalized procedures that created the impetus
for the reasonable suspicion standard in the first place.
See Terry, 392 U.S. at 20, 88 S.Ct. at 1879 (focusing
on "necessarily swift action predicated upon the on-the-
spot observations of the officer on the beat"). Once the
dog alerted at Battista's door, the officers had
reasonable suspicion to make an investigative
detention. {FN6]

FN4. Battista does not challenge, and therefore we do
not address, the use of a drug dog to conduct a sniff in
circumstances such as these.

FNS. Battista argues that there is no evidence in the
record to show "that this dog had been trained or
qualified to detect anything." Br. for Appellant at 12.
Compare United States v. Spetz, 721 F.2d 1457, 1464
(9th Cir.1983) ("A validly conducted dog sniff can
supply the probable cause necessary for issuing a search
warrant only if sufficient reliability is established by the
application for the warrant."). We do not address this
challenge, because only the issue of reasonable
suspicion—not probable cause—is before us.

FN6. Indeed, were it not for the dispute over the
qualifications of the drug dog, the facts of this case
would in all relevant respects be identical to the facts
outlined in Tartaglia, 864 F.2d 837 (D.C.Cir.1989), in
which this court found that the officers had probable
cause to conduct a search of a train compartment.

B. The Search

‘Having determined that the officers effected an
investigatory detention when they confronted Battista,
we must still ascertain whether the consent given by
Battista while he was being detained validly authorized
the search that the officers proceeded to conduct. The
mere fact that Battista was temporarily "seized" for
fourth amendment purposes does not undermine his
ability voluntarily to consent to a search. See Florida v.
Royer, 460 U.S. 491, 502, 103 S.Ct. 1319, 1326, 75
L.Ed.2d 229 (1983) (plurality opinion) ("[H]ad Royer
voluntarily consented to the search of his luggage while
he was justifiably being detained on reasonable
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suspicion, the products of the search would be
admissible against him,"). [FN7] Although the district
*207 **22 court did not expressly address the seizure
question, it did find voluntary consent to search. This
ruling, grounded as it is in factual findings, may be

= reversSl onlysupusa datenuination that it was clearly.:
erroneous. -See United States v. Lloyd, 868 F.2d 447,
451 (D.C.Cir.1989). We conclude that the district court
did not err on this point.

FN7. Battista relies on the plurality opinion in Royer for
the proposition that "[o]nce an individual is seized
without sufficient legal justification, any consent which
follows is involuntary." Br. for Appellant at 15. This
contention loses ali force in this case, because we have
determined that the limited seizure of Battista was fully
supported by legal justification. Moreover, the seizure
in this case was not so infected with the show of police
authority that no consent would be possible. Cf. United
States v. Watson, 423 U.S. 411, 424, 96 S.Ct. 820, 828,
46 L.Ed.2d 598 (1976) ("[T]he fact of custody alone
has never been encugh in itself to demonstrate a coerced
confession or consent to search.”). Rather, the finding
of a seizure in this case flows from the combination of
the minimal show of police authority with the peculiar
time and setting of the encounter and the retention of the
suspect's identification, These factors must be refocused
and analyzed anew to answer the Qualitatively different
question whether a reasonable person who did not feel
free to leave would nonetheless feel comfortable
declining to authorize a search of his roomette and

luggage.

[3] This court has recently reiterated the test for
assessing the voluntariness of a consent to search:
To detennine whether consent is voluntary, a court
must apply a "totality of all the surrounding
circumstances” test, considering factors such as the
accused's age, poor education or low intelligence,
lack of advice concerning his constitutional rights, the
length of any detention before consent was given, the
repeated and prolonged nature of the questioning, and
the use of physical punishment.
Lloyd, 88 F.2d at 451 (citing Schneckloth v.
Bustamonte, 412 U.S. 218, 226, 93 S.Ct. 2041, 2047,
36 L.Ed.2d 854 (1973)). Battista does not point to any
of these factors as indicating a lack of voluntariness on
his part, and we do not find any of them to be
particularly applicable in this case. Rather, by all
accounts the encounter was marked by its civil,
conversational tone, and the cooperative attitude of
Baitista. Indeed, after Battista first consented to a
search of his room and suitbag, he was informed by the
officers that he did not have to consent to such a search,
but he responded, "That's okay.” While the law does not
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require officers to give suspects such 1 warning, [FN8]

its presence can be probative of the voluntariness of

consent. The evidence in this case simply docs not

support a finding that Battista’s will was in any way

overborne.  Rather, the available testimony fully
S,
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FN8. See Schneckioth v. Bustamonte, 412 U.S. 218,
231-33,93 S.Ct. 2041, 2050, 36 L.Ed.2d 854 (1973).

Moreover, the search that the officers conducted stayed

within the scope of the consent granted. As was noted
in Walter v. United States, 447 U.S. 649, 656, 100
5.Ct. 2395, 2401, 65 L.EA.2d 410 (1980) (opinion of
Stevens, 1), "When an official search is propedly
authorized--whether by consent or by the issuance of a
valid warrant—the scope of the search is limited by the
tenms of its authorization.” Baftista makes ve
arguments in this regard. First, he contends that he was
never asked permission, and hence could never give it,
to search the suitcase that was found to contain the
cocaine. The record, however, will not support this
line of argument, for it appears clear to us that under
any reasonable reading of the events related by Cfiicer
Pearson, he had authority to search the suitcase: the
record plainly shows that he was authorized by Battista
to search the room in the first instance by express
consent, and when he discovered the second locked
suitcase under the bed, his question to Battista—-namely,
whether Battista knew the combination--and Battista's
response--1.¢, to enter the roomette and open the bag
for him-- clearly and unambiguously signalled Battiste's
further express consent 1o a scarch of the suitcase. Cf.
United States v. Griffin, 530 F.2d 739, 742 (7th
Cir.1976) (consent may be in the form of words,
gesture, or conduct).

[4] Battista's second contention regarding the scope of
his consent relates to whether Pearson, once inside the
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suitcase, necded further consent to probe the plastic
packages he discovered therein. In effect, Battista
would fum the search of this bag into a game of
"Mother-may-1," in which Pearson would have to ask
for new permission to remove each article from the
sufteass o seo what lay_undemeath. --We, decline to
impose such an vnrealistic restriction on an officer’s
ability to make a search that is reasonably targeted,
within the confines of his authority--here, consent to
search the suitcase--to uncover the object of the search,
Early on in the encounter, Battista was informed that he
was suspected of carying illegal drugs. When he
voluntarily opened his suitcase and consented to its
search, he did not authorize a search in the abstract.
Rather, he authorized a *208 **23 search for drugs.
Pearson was therefore justified in probing the contents
of the suitcase, within reasonable limits, as was
necessary to uncover this particular contraband. See
United States v, Dyer, 784 F.2d 812 (7th Cir.1986)
("The consent to search luggage validates the search
both of the luggege and of containers within the
luggage.”); see also LaFave, Search and Seizure §
8.1{c) (1987) ("Ordinarily, it would appear that [a
general consent permits the Spe;ning of closed but
unlocked containers found in the place as to which
copsent was given], particularly i the police have
indicated they are searching for a small object which
might be concealed in such a container.”).

L CONCLUSION

In view of the foregoing, we conclude that Battista's
consent to the search of his compartment and his
luggage fully justified the officers’ search. We
therefore affirm the district courts ruling and sustain
the conviction.

END OF DOCUMENT
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Defendant was convicted in the Superior Court,
Reggie B. Walton, J., of possession of unregistered
firearm, and he appealed. The Court of Appeals,
Belson, J., held that statute prohibiting possession of
unregistered firearms was not limited to firearms that
were operable.

Affirmed.

WEAPONS €4

406k4

Statute that prohibits possession of unregistered
firearms is not limited to firearms that are operable;
statute clearly includes within its scope inoperable
weapons that may be redesigned, remade or readily
converted or restored to operability. D.C.Code 1981, §
6-2311(a).

#1319 Robert E. Sanders, appointed by the court, for
appellant.

Erik P. Christian, Asst. U.S. Atty., with whom Jay B.
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Fine, Washington, D.C., and Gregory E. Jackson, Asst.
U.S. Attys., were on the brief, for appellee.

Before BELSON and TERRY, Associate Judges, and
GALLAGHER, Senior Judge.

BELSON, Associate Judge:

Appellant challenges his conviction for possession of
an unregistered firearm in violation of D.C.Code §
6-2311(a) (1981) [FN1] on the basis that the
government did not prove beyond a reasonable doubt
that the object possessed by appellant was a "firearm.”
Finding appellant's contention unpersuasive, we affirm.

[FNZ]

FN1. The charging information mistakenly referred to
D.C.Code § 6- 1811(a) (1981). In the 1978 District of
Columbia Code, the Firearms Control Regulations Act

60
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was placed in Chapter 18 of Title 6 on "Health and
Safety.” It was later amended and moved to Chapter 23
of Title 6 in the 1981 D.C.Code. It is clear from the
colloquy between counsel and the court, and from the
references in the colloquy and in jury instructions to the
controlling statute, that all concerned were_aware that

~‘Appetlantwas ‘charged withr a vioiation of Chapler23;
rather than Chapter 18, of Title 6 of the D.C.Code.
Appellant raises no issue in this regard.

FN2. Appellant was also charged with assault in
violation of D.C.Code § 22-504 (1981) and possession
of 2 prohibited weapon ("PPWT) in violation of
D.C.Code § 22-3214(b) (1981). Because appellant was
acquitted of assault and raises no contention of error in
regard to his conviction of PPW, we do not address any
issues in connection with these charges.

The evidence at trial disclosed that around 1:30 am.
on March 15, 1986, Officer Brian Presley responded to
a radio run concerning a man with a gun at 4431
Georgia Ave.,, N'W. Officer Presley entered the
apartment building and arrested appellant. After being
advised of his rights, appellant admitted that he
possessed an inoperable gun anfl led Officer Presley to
it. Crime scene search officer Richard Hobson testified
that he had examined the gun and found it inoperable
because the firing pin and spring mechanisms were not
intact. He testified that with the necessary parts and
expertise he was able to render a similar gun operable
in about two minutes. A "Certificate of No
Registration” was also admitted into evidence.

Appellant contends that in order to establish a
violation of D.C.Code § 6- 2311(a), the government
was required to prove beyond a reasonable doubt that
the object possessed by appellant was a “firearm”
within the definition established by D.C.Code §
6-2302(9) (1581). Appellant maintains that in order to
accomplish this the government was required to
demonstrate *1320 either that the gun was operable or
that appellant intended it to be useable as a firearm.
{FN3] Specifically, appellant relies on the definitional
language in § 6-2302(9) which states, inter alia, "
'[f}irearm’ means any weapon which will, or is designed
or redesigned, made or remade, readily converted or
restored, and intended to, expel a projectile or
projectiles by the action of an explosive..." (emphasis
added).

FN3. Appellant also contends that the evidence was
insufficient because the expert used a “"similar" gun
rather than the actual gun scized from appellant in
performing his test to demonstrate ready convertibility.
The witness testified that he had used a pistol of the

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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same make and model to take those steps necessary to

restore the weapon in question to operability. We deem
the evidence sufficient for submission to the jury.

In Curtice v. United States, 488 A.2d 917 (D.C.1985),

-this cowt reversed a conwictic o for a different weapens

offense, carrying a pistol without a license ("CPWL"),
D.C.Code § 22-3204 (1981), because the weapon was
inoperable. In its opinion, the court observed, by way
of contrast, that a violation of D.C.Code § 6-2311 does
not require proof that the weapon is operable. Id. at
917 n. *. Appellant argues that this observation was
not "the holding of the case and is certainly not a
pronouncement of a comprehensive principle of D.C.
law." While admitting that the Curtice footnote is
correct, appellant argues that what he possessed was
not a firearm. He maintains that where there is no
showing of operability, D.C.Code § 6-2302 requires
proof that the weapon in question was readily
convertible to operating condition, and also proof that
the defendant intended the weapon to be =szable as a
firearm, matters which he maintains we did not address
in Curtice.

We reaffirm our statement in Curtice that the
registration requirements of D.C.Code § 6-2311(a) are
not limited to firearms that are operable. It is true that
we have construed § 22-3204, the statute that prohibits
the carrying of a "pistol" without a license, to require a
showing of operability. Anderson v. United States, 326
A.2d 807, 811 (D.C.1974). But that statute, unlike §
6-2311(a), is not accompanied by a definitional section
that unmistakably dispenses with the need for such a
showing. See D.C.Code § 22-3201 (1981). In the
absence of a definition of the term "firearm" applicable
to § 22-3204, we looked to the common usage of that
term and observed that it was a "device capable of
propelling a projectile by explosive force." Lee v.
United States, 402 A.2d 840, 841 (D.C.1979)
(emphasis added).

Turning to the statute that prohibits the possession of

an unregistered firearm, D.C.Code § 6-2311(a), we see

that its reach is illuminated by the language we quoted

in part above:
"Firearm" means any weapon which will, or 1s
designed or redesigned, made or remade, readily
converted or restored, and intended to, expel a
projectile or projectiles by the action of an explosive;
the frame or receiver of any such device, or any
firearm muffler or silencer....

D.C.Code § 6-2302(9) (1981). Thus, the statute

clearly includes in its definition of a “firearm"
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inoperable weapons that may be redesigned, remade, or
readily converted or restored to operability.

We interpret the words "intended to" as referring to the
design or purpose of the object in question rather than

“the state-of mirsd of the personwio pussesses it Ve

deemn this the plain meaning of those words in the
context of the statute. The statute does not prohibit the
possession of an object that was designed and intended
for an innocent purpose, yet could be used somehow to
expel a projectile by explosion. Accordingly, we hold
that the phrase "intended to" in § 6-2302(9) imposes no
substantive requirement that the government prove that
appellant specifically intended the weapon to be
useable as a firearm.

Our interpretation of the statute, and in particular our
view that it gives the term "firearm” a broad meaning,
is buttressed by the legislature's intent in enacting the
*1321 Firearms Control Regulations Act, D.C.Code §§
6- 2301 through 6-2380, and our case law interpreting
this comprehensive statutory scheme. See Mclntosh v.
Washington, 395 A.2d 744 (D,C.1978). In Mclntosh
we observed that the provisions of the Firearms Control
Regulations Act were intended primarily as regulatory
measures adopted pursuant to the District's local
"police power," as distinguished from alterations of the
existing criminal code. Id. at 750, 756. [FN4] Further,
the Act was intended to broaden and increase the
limitations on firearms within the District above and
beyond the existing criminal code provisions contained
in Title 22. Indicative of that legislative intent is the
absence of any scienter element in the provisions
requiring firearms to be registered. Id. at 756. In
contrasting the two statutes, we also take into account
the obvious purpose of § 22-3204 to prohibit the
carrying of weapons that are in fact dangerous, which
differs from the broader purpose of § 6-2311.

FN4. Presumably this accounts for the Act's placement
in Title 6 of the D.C.Code regarding "Health and
Safety” rather than Title 22 which addresses criminal
offenses. N

Finally, we observe that in instructing the jury on a
count charging violation of § 6-2311(a), it is
appropriate for the trial court to quote or paraphrase
the definition of "tirearm” set forth above, as the trial
court did in this case. It would also be in order,
especially where the concept of operability has been
put in issue in connection with another charge, for the
court to clarify that the government has the alternative
under § 6-2311(a) of proving either that the weapon is

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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559 A2d 1319 Page 78
(Cite as: 559 A.2d 1319, *1321)

operable, or that it otherwise satisfies the definition of
"firearm” set forth in § 6-2302(9).

Affirmed.

END OF DOCUMENT

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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I. INTRODUCTION

This matter is before Hearing Committee Number Six
on a one-count petition charging Respondent with a violation
of Rule 3.4(e) of the D.C. Rules of Professional Conduct
("Rules™). 1In sum, Respondent was an Assistant United States
Attorney, who prosecuted the case of United States v. Cornell
Foster, 91 CR 266-02 (D.D.C.), in the United States District
Court for the District of Columbia. Mr. Foster was convicted,
but the United States nourt of Appeals reversed Mr. Foster’s
conviction, based in part on Respondent’s closing argument.

982 F.2d 551 (D.C. Cir. 1993). The Office of Bar
counsel ("Bar Counsel") filed a petition on January- 27, 1994,
charging Respondent with a violation of Rule 3.4(e) of the
D.C. Rules of Professional Conduct, in that, in his closing
argument,

‘Respondent alluded to a matter that he did

not reasonably believe was relevant or

that was not supported by admissible

evidence, asserted personal knowledge of

facts in issue when not testifying as a

witness, or stated a personal opinion as

to the justness of a cause, the

credibility of a witness or the guilt or

innocence of an accused.

Respondent filed his answ«r on February 23, 1994.!

! Respondent also filed a Motion to Strike and Exclude
Evidence. Specifically, he sought a ruling that the appellate
opinion in the Foster case was inadmissible in the
disciplinary proceeding against him. Bar Counsel opposed this
motion, and arguments were heard on March 30, 1994. This
Hearing Committee issued a written opinion on May 5, 1994,
finding that it would consider the appellate decision, but
would determine what weight to give it later.

-2 -
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on May 9, 1994, the evidentiary hearing on the
charges was held.? Wallace E. Shipp, Jr., represented the
Gffice of.Bar Counsel, and Charles F. Flynn represented
Respondent. Bar Counsel introduced eleven (11) exhibits and
rested. Respondent testified and presented one (1) exhibit.
Bar Counsel later introduced one additional exhibit. No
evidence in mitigation or in aggravation was offered.

Bar Counsel submitted its proposed Findings of Fact,
Conclusions of Law, and Recommended Sanctions on June 13,
1994. Respondent filed his response on June 27, 1994.

After consideration of the evidence and the
arguments, the Committee finds that Bar Counsel has nét proven
by clea£ and convincing evidence that Resﬁondent violated the
disciplinary rules of the District of Columbia. We recommend
that the charge against Respondent be dismissed.

ITX. FINDINGS OF _FACT

1. Respondent is a member of the District of
Columbia Bar, having been admitted on April 13, 1988.

(Registration Statement.)

2. In July 1991, Respondent was employed by the
United States Attorney’s Office in the District of Columbia as
an Assistant United States Attorney and prosecuted the case of

United States v. Cornell Foster (No. 91-266-02) in the United

? fThe transcript of the proceedings is cited as "Tr."
Bar Counsel’s exhibits are cited as "Bar Ex." Respondent’s
exhibit is cited as "Resp. Ex."

-3 -
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States District Court for the District of Columbia. (Bar Ex.
B; Tr. at 19, 22, 91-92.)

3. Mr. Foster and a co-defendant, Robert McGee,
were indicted on a charge that they posseésed with intent to
distribute more than five grams of "crack" cocaine. (Bar Ex.
2; Tr. at 22-24.) On the eve of trial, Mr. McGee accepted a
plea offer from the government, pleaded guilty, and testified
against Mr. Foster. (Id.; Bar Ex. 8 at 182-83; Bar Ex. 9 at
375-79.)

4. At trial, the government célled five police
officers and Mr. McGee as witnesses. (Bar Ex. 7, 8, and 9.)

5. The principal witness, Officer Hebron,,
testified that he was in an observation pést and watched Mr.
Foster for a twenty-minute period beginning.at 2:12 a.m. on
April 9, 1991. (Bar Ex. 8 at 189 ; Tr. at 37, 40-41, 46-47,
74-75, 92, 94-95, 97-98.) . This time and the twenty-minute
time period are the only times mentioned during the trial.
(Tr. at 98.)

6. Officer Hebron further testified that, during
his period of observation, Mr. Foster engaged in two drug
transactions and Mr. McGee made thiee others. (Bar Ex. 8 at
190-96; Tr. at 25-26, 37, 92.) Officer Hebron radioced this
information to other officers, who arrested Mr. Foster and Mr.
McGee. (Bar Ex. 8 at 197-99; Tr. at 27.)

7. Mr. McGee testified that Mr. Foster engaged in
eight drug transactions, but he did not specify a time period.

(Bar Ex. 9 at 382-86: Tr. at 38, 40-41, 97.) However, Mr.
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McGee also admitted at trial that he had lied under oath at a
hearing on a motion to suppress evidence.® (Bar Ex. 9 at 415-
17.) -

8. bﬁring Mr. Foster’s arrest, police officers
claimed to observe him discard packets of cocaine. (Bar Ex. 8
at 272-76; Tr: at 47.) The police also recovered other
packets from the area in which Mr. McGee was arrested. (Bar
Ex. 313-14, 321.) The total weight of all drugs seized on
April.9, 1991, from or near Mr. Foster and Mr. McGee was
approximately nineteen (19) grams. (Bar Ex. 8 at 324~26, 343-
44; Tr. at 28-30.)

9. Officer Joseph Brenner, an expert witness for
the govérnment on the packaging, sale, ané street distribution
of cocaine, testified that the packaging of the drugs found in
this case was consistent with an intent to distribute the
drugs, rather than. individual usage. (Bar Ex. 8 at 343-44,
357; Tr. at 29-30.)

10. Respondent did not possess or produce any
evidence of any other criminal conduct by Mr. Foster. (Tr. at
68, 115-16.)

11. Mr. Foster’s defense was one of mistaken
identity and general denial. (Bar Ex. 9 at 434-80, uir. at

48.) He testified that he had been inside the house for

3 Respondent also argues that this Committee should
consider testimony to which an "objection was sustained,
although the testimony was not stricken." (Respondent’s Brief
and Proposed Findings of Fact ("Respondent’s Brief"), at 7,

19.) The Hearing Committee does not f£ind this evidence
reliable and declines to do so.

-5 -



70

thirty minutes when the police arrived and arrested him. (Bar
Ex. 9 at 468-71.) He admitted he used drugs, but he denied
_selling them. (Bar Ex. 9 at 475-76, 480; Tr. at 49-50.) He
testified that he was “on cocaine very hard" and that he had
used cocaine and alcohol on April 9, 1995. (Bar Ex. 9 at 479
80; Tr. at 50.)

12. In his closing argument, Respondent argued that
the government’s evidence proved that Mr. Foster and Mr. McGee
had drugs in their possession and sold them. (Id. at 498~
502.) He characterized the evidence as proving a "joint
operation" between Mr. Foster and Mr. McGee, and thus joint
possession of all the drugs seized. (Id. at 502, 504.)

13. During his closing arguments, defense counsel
argued that neither the police officers nor Mr. McGee were
credible. (Bar Ex. 10 at 3, 15-16, 18-19.) He also argued:

It’s July 3rd. 4t’s the day before

Independence Day, and since April 9th Mr.

Foster has been living under a cloud of

fear caused by the charges in this case,

and as a result of your actions today,

your actions and your deliberations, and

consistent with the evidence that’s been

produced in trial, tomorrow will be Mr.

Foster’s independence day. Tomorrow will

be the first day these charges will no

longer be hanging over his head.

(Id. at 3-4; see also Bar Ex. B, 2 at 3, 5 at 3-4; Tr. at 58~
59, 102.)

14. Respondént interpreted this argument as a

defense appeal for jury nullification and leniency. (Tr. at

58~59, 82-83, 104-05, 109, 128~29.) Respondent did not

believe this was a proper argument. (Id. at 105-06, 128, 136-

-8 -
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37.) He did not object, however, because he did not want to
draw attention to it and believed "it was something [he] could
basically address in (his] rebuttal.®" (Id. at 135-36.)
Reéﬁondent made a note of the cloud conceﬁt "appa?ehtly
because it was a plea for . . . sympathy.” (Tr. at 58-539.)

15. ., Thus, in his rebuttal argument, Respondent
responded to defense counsel’s argument by arguing the
following:

And when the dark clouds come above, the
cloud of fear, the only clouds in this
case is when Mr. Foster was out there
selling drugs. He brought upon his own
cloud, hiz own cloud of fear. It’s not
the cloud nov since we’re in trial. The
cloud started long, long before, and
perhaps the cloud started long-before
April 9th.

{Bar Ex. 11 at 513.)
16. Respondent said he made this argument

basically equating dark -clouds with Mr.
Foster’s own problems. The only clouds in
this case are where Mr. Foster created his
own problems. . . . [I]t is not the
government here today who has created this
cloud by having Mr. Foster arrested . . .
. It was Mr. Foster himself that created
this dark cloud. I indicate that he
basically brought upon his own cloud of
fear basically his own self, perhaps long
before, referring back to his admission of
his cocaine use.

{Tr. at $9-60.)
17. Respondent alsc argued that Mr. Foster was
. « . Drinking, dope, selling drugs ==
that was what was going on. Dealing all
day long, all morning long.

(Bar Ex. 11 at 514.)

- 7 -
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18. Respondent explained this latter comment as a
mistake. (Tr. at 72-73.) He said he realized that he
misspoke when he said "all day long," so he immediately

.corrected it.té Fall ;ornigg lonéjrﬁ (lé;)r Respondent
explained his misstatement as due to time pressures from the
judge and because he was arguing "from the top of (his] head."
(Id. at 73-76.) Nonetheless, he believes the jury knew he was
making a correction. (Id. at 76.)

19. At the time of the trial in the Foster case,
Respondent had considerable trial experience before the Foster
trial. (Tr. at 85-54.j

20. At that point, Respondent- had also handled
approximately 32 appeals while in the United states Attorney’s
Office. (Id. at 69-70.) Most of these cases involved
allegations of prosecutorial misconduct, and many involved
issues raised by closipg‘arguménts. (Id. at 83-85.)
Respondent was aware of the general rules governing a
prosecutor’s conduct in closing argument, as well as Rule
3.4(e). (Tr. at 89-91.)

'21. On appeal, the United States Court of Appeals
for the District of Columbia Circuit held that Respondent’s
remarks set forth above did not have a foundation in the
record, and thus were improper and potentially prejudicial.
(Bar Ex. 1 at 2, 8-9; Bar Ex. 2 at 1, 4; Tr. at 68.) 1In part
because of this errcr, and in part because it found a judicial

error, the Court reversed Mr. Foster’s conviction and remanded
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the case for a new trial (United States v. Foster, 982 F.2d

$51 (D.C. Cir. 1993)}). (Bar Ex. 1 at 9; Bar Ex. 2 at 1, 92.)

IIT." CONCLUSLONS Cf IAW

1. Rule 3.4(e) lists a litany of actions that are
proscribed for lawyers in trial. Specifically, the Rule
states that a lawyer shall not:

[iJn trial, allude to any matter that the

lawyer does not reasonably believe is

relevant or that will not be supported by

admissible evidence, assert personal

knowledge of facts in issue except when

testifying as a witness, or state a

personal. opinion as to the justness of a

cause, the credibility of a witness, the

culpability of .a civil litigant, or the

guilt or innocence of an accused.

2. In neither its Petition or its Proposed
Findings has Bar Counsel specified which of these individual
prohibitions was allegedly violated by Respondent. However,
in its oral argument at the hearing, Bar Counsel argued that
the evidence would show that "Respondent had strayed from the
facts and that the argument should have been limited to the
facts in evidence and that . . . he insinuated that he had
knowledge of prior instances not supperted by the record.®
(Tr. at 6.)

3. Bar Counsel relied exclusively on the written
record of the Foster trial to prove its case. This record
shows what words were spoken, but no more.

4. The Court of Appeals found that Respondent
strayed from "the facts in evidence" when he made these

comments. (Bar Ex. 1 at 7.) In reaching this conclusion, the
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Court of Appeals appeared to place reliance on the government
appellate attorney’s concession that the "cloud" statement
. "cou;d be read to refer to prior drug dealing." (Id. at §.)
'Tﬁg'Cou%fvﬁléa'didvnét'éviéenééﬁaﬁf;aﬁéféﬁééé'fﬁét”défensé
counsel’s argument had contained an allusion to a "cloud."*
(Id.) 1In addition, the Court apparently rejected the
appellate attorney’s.sole attempt to justify Respondent’s "all
morning. long"™ remark as founded in the evidence. (Id.) The
Court of Appeals did not have before it any explanation from
Respondent as to why he made these remarks. Thus, the Court
noted that it could "detect no purpose for the comments other
than an impermissible one." (Id.)

5. In his defense at the hearing in this maﬁter,
Respondent did provide credible explanations. In sum, he
testified that he intended the "cloud" argument to rebut the
"cloud" argument made by defense counsel. His testimony about
his "all day long" argumen£ was that he had retfécted this by
making an immediate correction when he misspoke. He believes
that this correction was more obvious to the jury than it is
on the written record.

6. Although Rule 3.4(ej does not explicitly
provide that a prosecutor’s improper actions be made

knowingly, we find that this requirement is implicit in the

‘ Dburing the hearing in this matter, Respondent noted
that the defense closing argument was not transcribed until
after the briefs had been submitted. (Tr. at 58, 62-66, 123-
25.) Although this point was raised in oral argument, the
Court’s opinion does not mention the defense reference to
®cloud" at all. (Id.)

- 10 -
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Rule. The purpose of the Rule is to punish praosecuterial
behavier if he

alluded to a matter that he did not

reasonably believe was relevant or that

"was not supporied by admissible..evidence;

asserted personal knowledge of facts in

issue when not testifying as a witness, or

stated a personal opinion as to the -

Jjustness of a cause, the credibility of a

witness or the guilt or innocence of an

accused,

See e Confidential, Bar Docket No. 517-86 (Oct. 27, 1988).

’ 7. Bar Counsel asserts that "Respondent had no
evidentiary basis"'fcr his "cloud" argument. (Proposed
Findings of Fact., Conclusions of Law and Recommended Sanction
Submitted by the 0ffice of Bar Counsel {"Bar Counsel Brief")
at 3, €6.) This position is based on Baf Counsel’s
presumption that Respondent’s comment that "[tlhe cloud
started long, long before, and perhaps the cloud started long
before April 9th" must timply the sale of drugs béyond the
scope of the evidence.®" (Id. at 3, § S.)

8. On the surface -- without the benefit of
explanation -~ these words may “convey to the jury that the
prosecution knew of crimes other than the one charged.* (See
Bar Ex. 1‘at 8.) However, Respondent provided an explanation
for these reharks, which the Hearing Committee credits. (See
Tr. 58-60.) He testified that he was trying to make it clear
to the jury that the government did not have any information
about any other criminal activity. (Id. at 131.) Ee pointed
to the other parts of that statement to support his positicn.

Taken in the context of the entire comment, he stated:

- 11 -
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I think I‘'m trying to stress to [the

jury], I’m only talking about Mr. Foster,

his own problems and what occurred on

April 9, and don’t get me wrong, I don’t

have any information of any prior drug

behavior..

(Id. at 131-32.)

9. Although Respondent could have been more
careful in his choice of words, the Hearing Committee does not
find by clear and convincing evidence that Respondent was
making an argument he did not "reasonably believe {was). . .
supported by admissible evidence."®

10. similarly, the "all morning long" comment was
analyzed by both the Court of Appeals and by Bar Counsel as
being intended to*imply that Mr. Foster engaged in dfhg
transactions for longer than either Officer Hebron or Mi.
McGee observed. (See Bar Ex. 1 at 7-9; Bar Coungel Brief at
2-3, 9% 3-6.) At the hearing in this matter, Respondent did

not attempt to defend this comment. Rather, he testified that

he had misspoken and immediately corrected it. He believes

’ In his Brief, Respondent argues that "Rule 3.4(e), by
its very terms, cannot be applied o final arguments of
counsel." (Respondent’s Brief, at 16 n..5.) Alternatively,
he appeacs to seeks to "excuse" his conduct because it
occurred in the heat of a trial. (Id. at 15-16.) The Hearing
Committee does not agree with either of these arguments.

The Hearing Committee believes the Rule was intended
to address statements made in closing argument. See, e.q..,
State v. Smith, 554 So. 24 676, 682 (La. 198%). As to an
“excuse" from compliance with Rule 3.4, we note that
subsection (e) of Rule 3.4 is addressed entirely to conduct
that occurs in trial. If Respondent were correct, his
argument would excuse all violations of the Rule. This cannot
be accurate.

- 12 -
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that this immediate correction was obvious to the jury. The
Hearing Committee credits Respondent’s explanation.®

11. Again, although Respondent could have been more
Eareful in his choice of words, the Hearing Commiéfee does not
find by clear and convincing evidence that Respendent was
making an argument he did not "reasonably believe [was]. .

supported by admissible evidence."

Iv. CONCLUSION
The Hearing Committee does not find by clear and .
convincing evidence that Respondent violated Rule 3.4(e).

Thus, we recommend ;he Petition be dismissed.

HEARING COMMITTEE NUMBER SIX

LS T

Mary Lo oller

Chotoew 7 ;;k*"’debathAg

Charles T. Duncan

- P B

Morton Gluck [/

December 4, 1995

¢ In his Brief, Respondent also argued that it would
have been a permissible argument to deliberately suggest to
the jury that Mr. Foster "was dealing or intending to deal all
day long." (Respondent’s Brief at 14, ¢ 34.) He argues that
the jury "was free to conclude® that Mr. Foster was involved
in additional drug transactions. (Id. at 13-14, 9§y 32-34.)
Based on our reading of the trial transcript, the Hearing
Committee does not agree with this argument.
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-JONFIDEN' I?L, Dkt. No, 79-393

Resy ordent,

OHDER JF TiE_BOARD ON_PRO ESSIONAL RESPONSIBILITY

This case presents the quest. on of whither a prosecutor's
rebuttal zrguran: violated Rule 3.4(e) of the Rules of Profas-
sional Corduect <hizh prchibits a lawyer at trial from alludiny
to any matter ‘ho* i1l not be sur orted by admissihle evidencs.
Haaring Commit .ec Nimber Six, whic: heard the evidence:ip this
case, :éncludew tha: there was not clear ard convincing eviden e
that tis rule iac bren violated ani recommended a dismissal. wo
adopt the findings of fac: made by the Hearing Comm:ttée and
order ‘:hat the petition be dismiss 4.

1. Fuets

Respondant is ¢n Assistant Un ted Stat:s Attorrey for the

Districk off Columsiz and & member «£ the D.¢. Bar.. In July, 1892

he prosecutied tie case of Unitec Siates v. .ohn Doel in the

United States D.s:riot Court for t!: District of Colimbia. Dos
was charged wit . possession with ir sent to ¢ell more than five

grams of "erack' cociine.

¥ Because this procieding was comn :nced belore the sffective
date of the recint anendments to Ru e XTI, it remains a confiden-
tial ma:tter unt:l dincipline othar han an isformal ¢dmonition 5
recommaided. W« kavy not referr:d .© the unilerling criminal caie
by 'the defendani 's rva2l name in ord r to preserve Re:pondent's
anonymity. :
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A police o:r'fizer testifiad tiat he okserved Die and Robet
McGee for abo t 20 minutes during the earl} marning house of
April 9, 1991 =rgacing i five ap arent drig transictions -- two
by Dow, and t} ree }y McGee., Tae fficer ridiced other policenen
who arrssted [de ard McGee. The . rresting officers recovered 1%
grams of crack coczine, packed in individu: 1l plastic bags, fres
the vicinity wiere Doe ard McGee v2re arre:ted. An expert
testified that tle packaging wes ¢nsistent with intent to
distribute, ra her zhan individual usage. McGee pl:iaded guilt-
and testified ' hit Joe had engaged in eight dxrug sales over an
unspecified pe. icd >f time on Apri 9.

Dogds def:nce ‘ras mistaken id ntity afil general denial. e
admitted druy :nd al cohol use o1 t e worniny of ‘his arrest and
testified that 1e h:d a serious ad iction t) cocaine. But he
claimec that he had been .nside thi house wiere he was arrestec
for sone time prisr to the arrest :nd not on: the street selling
crack.

prring his c.osing 'az‘qumen‘:, Ise's lawyer said:

It's uly Ird, Tt's the lay before Indepeadence
pay. Tomosrow is Indeper lence Day, and sisce
April 9th 4r. [Doe] has k:en livirg under : clound
of fe r caised by the ¢ha:ges in this case. and as
a res 1t o your actions oday, ycur actions and
your « elib:rations, and ¢ mnsistent with the evi-
dence trat s been prodice . in trial, temoriew will
ba My [Dos's) indepenien e day. Tomorrow will be
the f£:rst «ay these charg s will n> longer be
nangirg over his head. .

(3X 10, 3= ).

Tn rebuiital. Ressondent replied o efense c¢iunsel's apparent

plea for synpath :
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hnd wier the dark clow s above, the cloui of fear,
the o1ly cloucs in this case is when Mr. (Doe] was
out thers gelling drugs. He briught upol his own
c;c )a@ his cloud of fer~. It's not the :loud noy
sin e ve're in trial.. 1he . tongy
lon befyra, and pernap the elcud start:d long
kef re Asril 9th.

(BX 1" a: 513).

Tiwul LTar

At ansther poinat I his rebutt:l, Respondent argusd that Doe vas:
Drirking dope, selling drugs =- that was what was
goiry on Dealing all +ay long, all merring leng.

{3X 11 at 514).

Doe was convicted, and he ap; ealed. ‘e United States-Ccurt
of Apreales for tie District of Col imbia Qii-cuit reversed his
convictior and ::manded the case {>r a new trial, TIhe D.cC,
CirCuit‘citad wo errors. The first erroy, an evida:dtiary rul ing

" by the Distric . tourt, is irrelevzit to this case. The second
error ¥as & ho ding that the comme 1tg in rebuttal gioted above
were nit jasti ied sy the evidenti .xry recoxd and were prejudic.al

ta the defanda t.

Bar Counstl's petition was £i ed in Jaiwary, 1¢%4, follow:ng
Resporklent 's r¢ ject:on of an inlor al admenition., In finding
that Ber Counsel .1ac falled to pro e a wviolitdon of Rule 3.4(e)
by clesr arnd ceavincing evidence,. 1 he Hearing Committee relied on
Respondent’s testimeny, which it @) plicitly found to be credibls.
With respect to tie “dark clouds™ 1 2fesrence:, Respcniént testi~
fied that he wa: ueslking to Teply t 7 the desfénse couisel's refes-
ence in his "In ‘'epeniesnce Day" stat ment to the cloui of fear
cast over Doe's 1:fe because of his arrest in this ciss. He
testifiad taat !e wa: not, as the D €. Circuit had concluded,
suggesting ‘that Dee had scld druys ‘rior‘to april 9, 1891, but

-} -
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was rather su gest.ng that Doe's lsar and the dark c¢loud he wi s
living unider :esul:ed from his dr .y addiction,. which had existeq
befor:z his arjast, ATr. at 67-8)

With rés;ec: 1o the "all nor ing long' comment, Responder t
denied that this wis a suggest.on that Doe had heer engaged in
the sale of dr.gs longer that nem ing than the oafficer had
obseried. Rat.e:, he testifiec, taat when he firsf said that Joe
was @ealing "a 1 day long" he realized that he had aisspoken., He
corrected his titenent by adding :the words ®all mo:ing long, -
which he belie ac tie jury understed as a serrection. (Tr. 7: -
4).

Tig Hpariig Coimittas noted tat thé‘D,C. cireuit opinion
showed no resogaiticn that the 'da X cleud” comment in febutta]
was a 'esponse 20 tre cloud metaph r that difense ccunsel had
used in his ¢lesiig. The defense «losing wi.s not originally part
of the record o ippeal, slthoush fae recort Was supplemented
after the krief: srers subrmitted. ©1e Hearirg Committee alsc
noted that the :.¢, lireuit had not had the opportunity to hsar
Respondent's ex lena:ion for these itatements, an exslanation
that it found t e :redible. Fina.ly, the Hearing ‘lommittee
interprated Ruli 2.4°e), waich proh bits alliding to a matter mt
supporteé by adrissilile evidence, a reguiriyg that the lawyer

act knawingly. +hilc it concludad hat Respondent cculd have
bgen mol'e caraful in his choice of ' ords, th: Hearing Committee
could not find tia: e was making ai argumen'. that he did not

reasenakly beliere wes supported by admissible eviderce,
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2. Responde 1t's Arguments

Altrough Bir Counsel has not ad an exteption ts the Hearig

Cog\mittge Bep »:, wa first turn tatwg arsuments ralsedihy
Respendent., ‘iigt, Respondent ar jues that, read literally, Rile
3.4(e) does 1 t apsly to him. Th: rule prohibits i dlawyer from
alluding te & mett:r that “will n it be suprorted by admissiblc
evidewce . ., . .M (Emphasis adde’.) In tiis instince, the
evida:xqé had ¢ lreacy been taken. To apply literally to a clos ing
or rebuttal arjusert, the rule shiuld read "will nct be or has
not bean suppe st3d by admissible ¢ vidence.’

There is 1ore force tc Respor lent's pe sition tnan mere
grammatical pr:c.sion. When a lavser allices to a nat{cer before
tha evidence i . .n, his opponent z1d the ccurt may e incapabl:
of knowing tha the evidence will 1ot suppert the lawyer's
assertion. on tre >ther hand, snc: the evilence haus baen taker,
neithes tha covrt nor the opposing counsel are helpless. If a
lawyer inaccar:zely claims that th evidenc: has shown a fect jor
which no proof wvas « ffered, his op onent ca: object, and the
court can rule., JYoreover, a lavye: who eng.ges in such conduct
risks 7 serious emperrassment to h:s case. Nething so damages 2
lawyer's credib .lity with a jury a: an instiuction from the court
to disregard th: .awyer's commert k :cause t!ere is n> evidence :0
support it. Fi ally, once the evidmee 1s in, the stistence of a
fact may still | e in dispute, parti mlarly in a long trial wher:
memories have f£:ded. A simple inst wuction tiaat the jury's

resolledtion cos trolin may se all th.t is necsssary to prevent ary

=
- -
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prejudice. I1 :his cage, defense counsel did objest to both

stateéments, kit the trisl judce, ~ho had reard the testimony,

alloce2d theia gimest. o continue, and ruled thaw “:me Jury s -

recollection :f thz evidence will contrel.® (BX11l at 3513-16)

In licht ¢ oir resolution c? this case, we nied not dec vdé
this issue. ""het .ittle case law there is does nol: support
Respondent's ) osit on. JSee State v. Smith, 554 So.2d 675, és8:
(La. 1989). t1a2re 1% to adopt Res -ondent's interpretation, we
would be concerred abut the case * here a liwyer del iberately
makes 2 higaly presudicial, bu: w supporte !l statement in a
closing argumett. On the other h nd, othe: rules right apply to

such udnduc:,

1., Rules 3.5(a}, 8.4(d). Assuming thit Rule
3.4(e] applies t> statements mede in closiig or rebuttal argu-
ment, for the -eiscns discussed be Low no sich vielation has be:n
prover here.

Eecord, R.sponient argues ﬁha: it was error fo: the Hearig
Committes or £ r this Board to cor sider the opinion of the D.C
Circuit revers ng Dre's c¢onviction Were w2 to give res dudicits

or cellateral (stophel effect > tie D.C. Circuit's opinion,

Responient would be severely priju:iced. H: was a awyer in, rot
a party to, the Lga case. He v;'.as iven no Jpportunity to test:fy
or defund himself. But we do buli ve that Doth the Hearing

Commitriee amd tie Beard can connide r the D.ot. Circuit opinien es
evidence and gire it whatever weiglt it may bear. Sae Board Rule
11.2. PFirst, w3 ire not kound by the same 1ules of evidence that

govern a civ:il :r criminal suit., ¢zcond, a: the result both

-5 -
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reforre this Iracd and the Heawind Committoe demonstrates, we are
. capable of reiciirg an independe: t evaliua ion:-of Hespondent's
aoptieTe .

3. Bar geun:

'3 _Arqument

We turn it last te Bar Ccun:2l's argiment. Bir Counsel
accepts the f‘ndin;s of fact wadé by the rearing Crmmittea. n
other words, ..e ac:epts that Respoindent did not knwingly allide
to matters no «f cecord or did not allude to mattors which he
did natvreaso: stly believe were ¢ (pported oy the evidentiary
record. Bar (oyns:l's positicn 1- that, as a matter of law,
Respoadent's }eliel in the accira ¥y of his statemerts or his
inten:’when he nmad: the statemsnt is ir1:e .evant. Bar‘,CcunseJ
reads Rule 3.:%e) io be a pef pg . ule; 1f :he statement in
rebut:al is nc: supported by the « videncs, the rule has beean
violatied.

Bar Counsal's position "is ba: ;d on a [ iteral parsing of taie
rule. Rule 3.1 nrevides:

A lawyor shall not:'

(¢) In t-ial, allude tc any matter that the law-.

yer ocs jot yeasenatly jelieve is relavait or

that w:1l not be support i by adnissible vidence

The phrase “rei s¢na>bly believe" mc lifies orly the clause about
relevance, not the lause akout ne . supporta:d by evidence. It is
the sesond "thi :" which Bar Cousse contends: is fatul to the
Heariny Committase's interpretatlon that to siolate the rule, a
lawyer must nhavs no reasonable Pel ef that :he record supports

-7
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his statemsnt in ebuttal. If t e Heariny Committee were goi-

rect, the rule sh:mld read:
Lied Inctrialloali .o any--nacters that the
¥er dae: pot reaschabl: believe is relevant or
will ‘not be supported 1y admiss ble evidence

If we ve e te read the rile literall', we migat conclude, as

e discuzsed ibove, that it dces ot apply at all to closing
argun ’3’;3: or r:bittal singe it ref:rs to etidence tiat "will ba
adnitted, rot "has been® admittec . Moreover, Bar -lounsel's
interpretatic: briigs about unjus: results that tho drafters f
the Rules cam of have intended. If a lawyer in opening statenent
claims\that 2 witniss will testif - to a2 srzcific set of facts
after having } 2¢n old by the wit .ess that she will invoke thi:
privilege agza:nst nelf-incrimisat on, he wiuld seer to have
vielated ths yule of alluding o matter :hat would not be
supported by idrisiible wvidence. But sur zlly a lawyer would rot
have vommit=zed an sthical breach . £ he cla med in nis opening
that : witness would testify a ce: tain way based on his interview
of-the witness. -in¢ 4t turned cut that the witness surprised him
by imvekirg th: srivilege or chkamg ing her 1estimony.

. 2t oral a-gument, Bar Coursel suggest¢d that tiere might e
a2 differsnce b itueex opening state zent and cl‘csing argument
because in the lattar instance thete was n¢ possibility of
surprise. But tlis position is tos tortured. Bar counzel is
saying (1) tha' sve: though the ru e does not literilly apply “©
closiny argumert, i: should be cea! to so aply: (2] the rule
should otherwiss be read literally to excluie the element of

- 8



86

425498 THU 17:37 FAY 2 2 314 8780 CIVIL DIVISION Bo1o

reasonable belizf; (3) except when applied to opening statement,
in which case at slement of reast nable be! ief should be read inte

sraTement; wne

e cndiude bhal aipiesd O PR g

Rule 3.4¢e’ c.eirly applies, ¢ liwvyer camrot be foind to have
violeted the 'u.e unless he hed r» reasonible beli:f that the
fact alluded :o weild be supperte 3 by admissible eridence. Wiat
little preced m. fiere is supports this irterpreta:ion., In r:
gonfideptiel, Bar Jocket No. 517-38 (Oct. 27, 1988 ., dismissel a
petition, kro gi.t inder DR 1-102{3) {5} {cenduct prajudicial ¢
the administr tion of justice), ajainst a prosecutur who comm int-
ed on missing witnisses in his cl.sing witaout prioy approval of
the trial judies . :

Inm cur v.ew, in order f£r trial eonduct to rise to

[the leval of disciplin ry viela:ion], 'it should

at !azst be accomplishe: with knowledge ¢r aware-

nes: c¢f .ts wrongfulies  or impropriety, or at

leass with reckless dis egard for applicible law

or 1uies of condught. Ay lesser standard would

run the risk of penaiiz ng a lawrer for zealous

aivezasy. Id. at 4.
It fo;iows, trersfire, that assum ng argus;de that it applies to
closing or rebitial argunent, a L wyer has not visclated Rule
3.4(e, if he rsasorably believed *hat the ‘acts alluded to in his
argument vsrre sudpcrted in the re ard.

I'rom that crnclusion it is a guick stop to £ind that ne
violation has je:n prover. here, p:rticular.y in ligit of the
unchallencec f.ndings of fact rade by the !earing Committee.
Even in the ai;;:e:xce of Respcndent3 5 explan:tion, hovever, we -
would be hard :roussad %o find a2 vislation in this cise. But for
the D,C. Circu.t opinion, we find it hard to believ: that a

- g -
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reasonable re¢ading of Raspondant s rebuttil argument weuld l:ad

to the eonslisien that he alludes to facts that hs had no rezson

to holieve were pirt.Qf-ths rost: d. ° We g .ve Very  iivele wilynt-

to the D.C, Cirsulit opinion., First, the :itandard applied thsre
is neit necessarlly the same one i*épliEd in a disciplinary pre-
cseding. Xf 1 Dresecutor alluder to a predudicial matter in
cleosing, the fast that hre did so >y mistale may no: make a
differshee one the2 jury has heaxri the stitement. The proseci-
tor's state o nini iz irrelevant to the cuestion of prejudic.al
effset on the jury. In the coata:t of a cisciplinury proceed. ng,
howevar, the [avys's state of mi 4 may be crucial.b . Second, 'he
opininm is esstartinlly an exarzis in 3 _f‘_t_'JLti,g_z;;. For exampl: ,
it never ackncwledies that Respon ent's us: of the cloud metaphor
was a respoas: to :efanse counsel s use of the sams metaphor.
Third, for diszipl:nary purposas, it is inipproprizte to fly-
speck spontunesus statements like an Englinh professor decon=
structing a werk of literature. Unere mus'. be apprsciation fer
the oral conte:t ir which argunent occours ind consideration of
the probakle e ifact of passing amd iguous reimarks on a jury's
deliberation.

If one pu.s to ons side the L.c. Circuit's intorpretation
and losks at R sponient's woxds af -esh, it is difficult to
understand Bar Ccunsel's conceri. Ta}":e the second statement
first, Doe was

brin} irg, dope, selling rugs -- :hat was what was
gqoin¢ cn. Dealing all & y long, ill morning leng.

- 10
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This remark 3 sa.d to imply :zha Respond:nt had leen dealing
drug: on the mern: ng of his a.-re t for loiwer-thar he was ob-

_served by the police. . assuning bhat ‘this iz the-enly
‘ticm a jury»c::ul.;l m;aka of these « ryptic romarks, rade spontare-
cusly in a rssuttzl argument, th: infereni:e that Co¢ had sold or
was inmtending t» sell mors drugs than the two transactions that
the ¢fficer cis:rved was a fair c¢ae. There was testimony freau
HcGes t}ﬂat Do 1ad sold more ¢rug s, and tlere was testimony t»
‘suggest that ie revisited the hot se where he was arrested fron
time-to-time o reslenish his surly. (¥r. 42} ¥wien he lwas
arrested, €3 .acs >f drugs, packs jed for sale, wer: seized. [Tr.
378} :The in erene that he had iold and/or was in;:ending te
gsell more dra & thin he was obser’ed selling was a fa.{r one. The
phrases "all <2y long, all morain ' long" ware at worst obviou:.
hyperbole, whioh the jury could n t have uiderstooc. to be liter-
ally =rue since Dow was arrested jt about 1:30 a,m. Hyperbole is
a leg.timats form ¢f argument, g.: ., "How rould the witness hive
seen the robbep's iace when it wa: blacker than the inside of a
cow chat night.® 7his was not ariument fo:- which there was nc
recorc. basis.
The 'dark clovds" comment is virtually unintelligible. Tne

full sffect is bist observed by reading the comments aloud:

And hen the dark cleuds above, the cloud of fear,

the m.y -louds in this :2se is vhen Mr. I[Doe] was

out ‘here selling drugs. He braought upon his own

cilou!, hisz cloud of fear. It's rot the cloud now

sinc: ve'se in trial. T cloud started .ong,

leng bafore, and perhaps the clovd started long
befo e April gth.

- 11 -
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s not. What it {s & a pros:cutor attempting tc
fense¢ counsel's ‘cl. ud” refeence anc¢ getting
jizd in hils cwn.syrfagr--Bar Counsel  WaaAts tu ureat
2015 remarks as som sort of prose p:‘em. The first
Coursel says, defirss the c¢l.ouds as selling drugs
s:atement, "perhap: the clovd started long before
un3 perhaps Doe vas sellinmg ¢ rugs befosre April oth,
siomel Trilling, aftar some :tudy, might have
wese written words t e same vay, but ices anyone
u.ror who heard, not read theése words, and heard
1, woild reach that same conclusion? Read aloud
sige is close te gi sberish.

years, the legal f -ess has suggestel that com-
pros:cutorial miscc duct havs signif:cantly in-
her ictual prosecut rial miszonduct, as opposed to
s insreased is bayo 4 our knowing. lNevertheles:.,
£ Ba: Counsel is e¢o rect in scrutinining the
segiients of the ba ', including that of prosecu.
als (re semi-spoita eous eveits, not seripted
snsiceration of he heat of :he momert and the fact
cra!, not written ! roceedingss is apiropriate.
1y nct always have - he same 1eaning zs words
12y the sane words le necessarily uncerstood the
oral, as opposed ti written context. Finally, in
Lavyer strays in el sing fron the evidence, thers

¢ 20 challenge him :1d a judie to correct him if

- 12 -
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necessary. .- 1s noteworthy ‘cha the triil judge 4id not do an
in this case.

It s mok uncommen for vihas. wha try oases fg find thems =~ . -
selves exprressiag inartfully con: tructed -ientences and thoughts.
To purse, =ly-speck, deconstruct and interpret a written tran-
script of these werds is not @ fiir way to understand the meaaing
of a lawyey isflicted with a tem orary cate of tanjlemcuth. de
cannct find tia: this recerd zpp: saches clear and zenvincing
evidencé that Rispondent breached Rule 3.:(e).

For tre -enscas stated akove. this metter is 1ereby DIg-

MISSED.
BOARD OF PROFESSIONAL RESIONSIBILITY
)
By: Aé,_nzz_'&: /. %’ o= .
Hamilton P. Fox, IIT
Chair
Date: April_<:3- 1996

i#ll nmeabe zg ctnclude in tihis Order, etcept Ms. Christensen
and Ms. Brannen, wio did not part cipate.

- 13 -
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QUESTIONNAIRE FOR NOMINEES TO THE DISTRICT OF COLUMBIA COURTS

I.

COMMITTEE ON GOVERNMENTAL AFFAIRS, UNITED STATES SENATE

BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used).

Maurice Anthony Ross.

Citizenship (if you are a naturalized U.S. citizen, please
provide proof of your naturalization).

United States of America.

Current office address and telephone number.

United States Department of Justice
Office of Professional Responsibility
950 Pennsylvania Avenue, N.W.

Room 3335

Washington, D.C. 20530

(202) 514-3365

Date and place of Birth.

January 3, 1961, Washington, D.C.

Martial Status (if married, include maiden name of wife, or
husband’s name). List spouse’s occupation, employer’s name
and busiress address(es).

I am married to Beverly Janine Ross, whose maiden name was
Beverly Janine Slaughter. She is emplcoyed as a Product
Manager by the Federal Home Loan Mortgage Corporation
(“Freddie Mac”), 8250 Jones Branch Drive, McLean, Virginia
22102.
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Names and ages of children. List occupaticn and employer's
name if appropriate.

Education: List secondary school(s), cocllege(s), law

school (s), and any other institutions of higher education
attended; list dates of attendance, degree received, and
dates each degree was received. Please list dating back from

most recent to earliest.

Harvard Law School, September 1983 - June 1986, J.D. (June
1986); Yale College, September 19798 - May 1983, B.A. (May
1983); St. John’s College High School, September 1975 - May

1979, Diploma (May 1979).

Employment record. List all jobs held since college,
including the dates of employment, job title or description,
and name and address of employer. Please list dating back
from recent to earliest.

United States Department of Justice

Office of Professional Responsibility

950 Pennsylvania Avenue, N.W., Room 3335
Washington, D.C. 20530

Assistant Counsel, August 11, 1997 - Present.

Federal Home Loan Mortgage Corporaticn

("Freddie Mac")

Legal Division

8200 Jones Branch Drive

McLean, Virginia 22102

Senior Counsel, February 16, 1993 - August 8, 1997.

United States Department of Justice

United States Attorney's Office

555 4" Street, N.W.

Washington, D.C. 20001

Assistant United States Attorney, September 30, 1991 -

February 12, 1993.
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United States Department of Justice

Office of the Deputy Attorney General

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530 .

Associate Deputy Attorney General, May 5, 1991 - September
27, 1991; Special Assistant to the Deputy Attorney General,
September 10, 1990 - May 4, 19351.

George Mason University School of Law

3401 N. Fairfax Drive

Arlington, Virginia 22201

Adjunct Professor of Law, August 1990 - December 1990.

United States Department of Justice

United States Attorney's Office

555 4" Street, N.W.

Washington, D.C. 20001

Assistant United States Attorney, July 24, 1989 -
September 7, 1590.

Shaw, Pittman, Potts & Trowbridge

2300 N Street, N.W.

Washington, D.C. 20037

Associate, August 18, 1986 - July 21, 1989.

Shaw, Pittman, Potts & Trowbridge

2300 N Street, N.W.

Washington, D.C. 20037

Summer Associate, June 1985 - August 1985.

Kirkpatrick & Lockhart

1800 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Summer Associate, June 13584 - August 1984.

Harvard Law School

1563 Massachusetts Avenue

Cambridge, Massachusetts®01238

Teaching Assistant (to Prof. David Rosenberyg),
January 1984 - May 1584.

Temporaries Incorporated

1141 Connecticut Avenue, N.W.
Washington, D.C. 20036

Summer Clexrk, June 1983 - August 1983.
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Honors and awards: List any scholarships, fellowships,
honorary degrees, academic or professional honors, honorary
society memberships, military awards, and any other special
recognition for outstanding service or achievement.

In 1998, 19%9%, and 2000, I received cash awards from the
United States Department of Justice for outstanding
performance.

Business relationships. List all positions held as an
officer, director, trustee, partner, proprietor, agent,
representative, or consultant of any corporation, company,
firm, partnership, or other business enterprise, educational

or other institution.

Director, Greater Washington Urban League; Chairperson,
Greater Washington Urban League Urban Roundtable; Vice-
President, Greater Washington Urban League Thursday Network;
Membership Chairperson, Greater Washington Urban League

Thursday Network.

Military service. Indicate whether you have served in the US
Military and, if so, list dates of service, branch of

service, rank or rate, serial number, and type of discharge

received.

I have never served in the US Military.

Bar Associations: List all bar associations, legal or
judicial-related committees, conferences, or organizations of
which you are or have been a member, and provide titles and
dates of any offices which you have held in such groups.

District of Columbia Bar Association (1988 - Present)

American Bar Association (1987 - 1990)
Department of Justice Association of Black Attorneys (1989 -

1993) and (1997 - Present)

District of Columbia Bar Association Legal Ethics Committee
(1999 - Present)
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Washington Bar Association (2000 - Present)

National Bar Association (2000 - Present).

Other Memberships: List all memberships and offices
currently and formerly held in professional, business,
fraternal, scholarly, civic, public, charitable, or other
organizations, other than those listed in response to
Question 12. Please indicate whether any of these
organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion.

The Colony Foundation (1982 - Present)

Greater Washington Urban League (1592 - Present)

Greater Washington Urban League Thursday Network (1992 -
1996), Chairperson of the Membership Committee (February 1992

- May 1992), Vice-President (May 1994 - May 1995)

Greater Washington Urban League Urban Roundtable (1897 -
Present), Chairperson (1997 - Present)

Greater Washington Urban League Board of Directors (1998 -
Present)

Greater Washington Urban League Executive Committee (1999
Present)

Saint Augustine Catholic Church (1995 - Present)
Chevy Chase Citizens' Association (1995 - Present)

National Urban League Young Professionals Advisory Committee
(1996 - 1997) «

Yale Alumni Fund Class Agent (1983 - 1995)
Yale Alumni Schools Committee (1990 - 1994)
Carol Schwartz Mayoral Campaign (1994)

United States Presidential Transition Team (1988)
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None of the above listed organizations formerly discriminated
or currently discriminates on the basis of race, sex, or
religion.

Court Admissions. List all courts in which you have been
admitted to practice, with dates of admission and lapses in
admission if any such memberships lapsed. Please explain the
reason for any lapse of membership. Please provide the same
information for administrative bodies which require special
admission to practice.

Supreme Court of Pennsylvania, May 6, 1987.
District of Columbia Court of Appeals, March 7, 1988.

United States Court of Appeals for the Third Circuit,
September 28, 1988.

United States District Court for the District of Columbia,
May 3, 1993.

United $tates District Court for the Northern District of
Texas (pro hac vice)July 1, 1994 and November 2, 1994.

United States District Court for the Central District of
California{pro hag¢ wvice)May 12, 1995.

United States Court of Appeals for the Fifth Circuit,
December 16, 1996.

United States Court of Appeals for the Ninth Circuit,
February 25, 1897.

Published writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you

have writterr or edited.

None.

Speeches. List the titles of any formal speeches you nave
delivered during the last five (5) years and the date and
place where they were delivered. Please provide the
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Committee with four (4) copies of any of these speeches.

None.

Legal Career.

a.

Describe chronologically your law practice and
experience after your graduation from law school,

including:

(1) Whether you served as law clerk to a judge, and if so,
the name of the judge, the court, and the dates of
your clerkship;

(2) Whether you practiced alone, and if so, the address
and the dates;

(3) The dates, names and addresses of law firms, companies
or governmental agencies with which you have been
employed.

Describe the general character of your law practice,
dividing it into periods with dates if its character has
changed over the years.

Describe your typical former clients and describe the
areas of practice, if any, in which you have specialized.

Describe the general nature of your litigation experience,
including:

(1) Whether you have appeared in court freguently,
occasionally, or not all. If the frequency of your
appearances has varied during over time, please
describe in detail each such variance and give
applicable dates.

(2) What percentage of these appearances was in:

(a) Federal courts (including Federal courts in

D.C.);
(b) State courts of record (excluding D.C. courts);
(c) D.C. courts (Superior Court and D.C. Court of

Appeals only);
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(d) other ccourts and administrative bodies.

(3) What percentage of your litigation has been:
(a) civil;
(b) criminal.

(4) What is the total number of cases in courts of record
yvou tried to verdict or judgment (rather than settled
or resolved, but may include cases decided on motion
if they are tabulated separately). Indicate whether
you were gole counsel, lead counsel, or associate
counsel in these cases.

(5) What percentage of these trials was to

(a) a jury;
{(b) the court (include cases decided on motion but

tabulate them separately).

Since August 11, 1997, I have held the position of
Assistant Counsel in the Office of Professional
Responsibility at the United States Department of
Justice. My current office address is: United States
Department of Justice, Office of Professional Responsibility,
950 Pennsylvania Avenue, N.W., Room 3335, Washington, D.C.

20530.

In my capacity as an Assistant Counsel, I investigate
allegations of professional misconduct by Department of
Justice attorneys, report on the same to supervisory
attorneys within the Department, and recommend disciplinary
sanctions for professional misconduct. Investigations cover
the varied components of the Department and the subject
matters which those components address.

As an Assistant Counsel with the Office of Professional
Responsibility, I do not appear in court or litigate on
behalf of the government.

From February 16, 1993 until August 8, 1997, I employed by
the Freddie Mac Legal Division as a Senior Counsel. My
business address was: Freddie Mac, Legal Division, 8200
Jones Branch Drive, McLean, Virginia 22102.

During my tenure at Freddie Mac, I acted as the
corporation's counsel in all aspects of numerocus commercial,
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real estate related, and personal injury cases in federal and
State courts across the United States. My most significant
cases on behalf of Freddie Mac were three lender liability
actions. They are: Larry Siegel v. Federal Home Loan
Mortgage Corp., 145 F.3d 1340 (9 Cir. 1998) (unpublished
opinion reported) and 143 F.3d 525 (separate published
affirming the district court’s grant of summary judgment) ;
Federal Home lLoan Mortgage Corp. v. John Walker, 134 F.3d 369
(5" Cir. 1997) ( affirming summary judgment in favor of
Freddie Mac); and Federal Home Loan Mortgage Coxp. v. Chapel
Creek Partnership, No. CA3:93-CV-0696P (N.D. Tex. Dec. 30,
1994) (related case to Walker where jury returned a
deficiency judgment for Freddie Mac) .

I personally have handled all aspects of the Siegel case
except the oral argument before the Ninth Circuit (because I
was no longer with Freddie Mac). In the Walker and Chapel
Creek cases, I served as co-lead counsel with Texas
attorneys. However, I wrote and submitted the appellate
brief on behalf of Appellee Freddie Mac to the United States
Court of Appeals for the Fifth Circuit. At Freddie Mac,
three-quarters of my practice was devoted to civil litigation
with occasional (3 or 4 times a year) state and federal court
appearances. Most significantly, I served as co-counsel
during the 3-day during trial of the Chapel Creek case. The
remaining twenty-five percent (25%) of my time was spent on
multifamily real estate transactions. My real estate
practice consisted principally of multifamily loan workouts,
foreclosures, receiverships, and real estate sales.

Prior to coming to Freddie Mac, I was an Assistant United
States Attorney in the District of Columbia from July 24,
1989 to September 1990 and from September 1991 to February
12, 1993. My business address while I was an Assistant
United States Attorney was: United States.Attorney’s Office,
. 555 4" Street, N.W., Washington, D.C: 20001.

While at the United States Attorney's Office, I served in
the following sections: (1) misdemeanor trial; (2) grand
jury; (3) felony trial; and (4) federal narcotics trial, and
I appeared in the Superior Court of the District of Columbia
and the United States District Court for the District of
Columbia on a daily basis as an Assistant United States
Attorney assigned to felony cases. I also represented the
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United States in more than 50 trials (to verdict) in the
Superior Court of the District of Columbia and the United
States District Court for the District of Columbia.

My most significant trial victories included:
(1) convicting a D.C. correcticnal officer of unlawful entry
and destruction of property after a one-week jury trial
before Judge Noel Kramer; (2) convicting co-defendants of
drugs and weapons charges after a two-week jury trial before
the late Judge Oliver Gasch; (3) convicting a D.C.
correctional officer of drug trafficking after a three-day
jury trial before the late Judge Gerhard Gesell; (4)
convicting co-defendants of a drug-related homicide after a
two-week jury trial before Judge Herbert Dixon; and (5)
convicting a D.C. police officer of using excessive force
after a one-week jury trial before Judge Gregory Mize.

In between two postings at the United States Attorney's
Office, I worked in the Office of the Deputy Attorney General
of the United States ("ODAG"). The business address for the
ODAG was: United States Department of Justice, 950 °
Pennsylvania Avenue, N.W., Washington, D.C. 20530.

My responsibilities in the ODAG included: (1) reviewing
and recommending law enforcement special deputization
requests; (2) coordinating communications between the ODAG
and the Executive Office for Asset Forfeiture; (3)
coordinating communications between the ODAG and the
Organized Crime Drug Enforcement Task Forces; (4)
coordinating compilation of the Attorney General's Report on
Crime; and (5) assisting in the formation and implementation
of the "Weed and Seed" program.

In the fall of 1990, while serving in the ODAG, I taught
"Legal Writing, Research and Analysis" as an Adjunct
Professor of Law at George Mason University School of Law,
3401 N. Fairfax Drive, Arlington, Virginia 22201.

I began my legal career as an Associate with Shaw,
Pittman, Potts & Trowbridge, 2300 N Street, N.W., Washington,
D.C. 20037. There, I conducted or defended over 30
depositions, drafted motions and briefs, including a brief
for the United States Court of Appeals for the Third Circuit,
and worked on all aspects of three lengthy Nuclear Regulatory

Commission proceedings.
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Over the fifteen years I have practiced law, approximately
70% of my court appearances of record have been in state
courts and the remaining 30% have been in federal courts.
However, I would estimate that the litigation matters I have
handled are evenly divided between civil and criminal cases.

Finally, a summary of the cases that I have tried to
verdict or judgment is provided below.

In November of 1994, I was the associate counsel in a
three-day civil, jury trial before Judge Jorge Solis in the
Northern District of Texas.

From May 1992 until February 1993, I was the sole counsel
for the United States in 11 jury trials and one bench trial
of felony matters, including 3 homicides, in the Superior
Court of the District of Columbia.

From October of 1991 until April 1992, I was the socle
counsel for the United States in 16 jury trials and one bench
trial of felony matters in the United States District Court

for the District of Columbia.

In addition, I had multiple trials or extended appearances
before Judges Gerhard Gesell, Louis Oberdorfer, and Royce
Lamberth in federal court and Judges Gregory Mize, Herbert
Dixon, Bruce Beaudin, Noel Kramer, and Robert Tignor in
Superior Court. Overall, as an Assistant United States
Attorney, I appeared before approximately 15 federal judges,
3 federal magistrates, 20 local judges, and 10 local
commissioners.

Describe the five (5) most significant litigated matters
which you personally handled. Provide citations, if the
cases were reported, or the docket number and date if
unreported. Give a capsule summary of the substance of each
case and a succinct statement of what you believe was of
particular significance about the case. Identify the
party/parties whom you represented and describe in detail the
nature of your participation in the litigation and the final
disposition of the case. Also state as to each case, (a) the
date of representation; (b) the court and the name of the
judge or judges before whom the case was litigated; and (c)
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the name(s) and address{es) and telephone number(s) of co-
counsel and of the principal counsel for the other parties.

1. In Larry Sieqgel v. Federal Home Loan Mortgage Corp.. No.
CV94-6865 (C.D. Cal. Dec., 12, 1996), the plaintiffs, Larry
Siegel and Selwyn Gerber, sued Freddie Mac, J.I. Kislak
Mortgage Corporation {(“Kislak”), and various Freddie Mac and
Kislak employees for breach of contract and covenant of good
faith and fair dealing; breach of fiduciary duty; tortious
breach ¢f covenant of good faith and fair dealing; negligent
and intentional interference with prospective ec¢onomic
advantage; and negligent and intenticnal interference with
contract relationships. In two separate opinions, the
District Court granted summary judgment on all claims to the
defendants. Specifically, the District Court held that
Siegel’s claims against Freddie Mac were barred by the res
judicata effect of his prior bankruptcy, in which he failed
to object to Freddie Mac's proof of claim. The Court also
held that Siegel was liable for attorney’s fees incurred by
Freddie Mac subsequent to Siegel’s bankruptcy discharge.

I handled the entire Siegel case on behalf of Freddie Mac
and its employses. The case was litigated in the United
States District Court for the Central District of California
before Judge James Ideman. The plaintiffs were represented
by Gary Kurtz, Esquire, Sherman & Kurtz, 186255 Ventura
Boulevard, Encinc, California 91436, telephone (323) 965-
7696. Co-defendant Kislak and its employees were represented
by R. Douglas Donesky, Esquire, Covington & Crowe, 1131 West
Sixth Street, Ontario, California 81762, telephone {3909) 983~
9393.

2. In Federal Home lLoan Mortgage Corp. v. John Walker, No.
CA3:92-CV-2635P (N.D. Tex. Sept. 23, 1994;, Freddie Mac sued
the Walker family of Waltham, Massachusetts, for breach of
contract, and the Walkers counterclaimed for fraud, statutory
fraud in a real estate transaction, negligent A
misrepresentation, Texas Deceptive Trade Practices - Consumer
Protection Act {(*DTPA*) viclations, and intentional and
reckless inflicticn of mental anguish. The District Court
granted summary judgment in Freddie Mac’s favor on all
claims. The case was significant because the Court’s opinion
was a precursor of the Texas Supreme Court opinion in
Prudential Ins. v. Jefferson Associates, 896 S.W.2d 156 (Tex.
1995). Both cases held that a sophisticated buyer of real
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estate, who disclaims reliance upon any representations of
the seller in the sales contract, cannot subsequently prove
the causation element of a fraud or DTPA claim. The District
Court also held that Freddie Mac, as a federal
instrumentality, cannot be held liable for any sort of
punitive or exemplary damages.

In the Walker case, I drafted 50% c¢f the dispositive
motions below, including Freddie Mac’s motion to strike the
claims for punitive damages. I also submitted the appellate
brief on behalf of Freddie Mac. On December 17, 1997, the
United States Court of Appeals for the Pifth Circuit affirmed
the District Court without issuing a formal opinion at 134

F.3d 369.

The Walker case was litigated in the Northern District of
Texas before Judge Jorge Solis. Freddie Mac’s Texas co-
counsel ig Sally C. Helppie, Esquire, Bell & Nunnally, PLLC,
1400 One McKinney Plaza, 3232 McKinney Avenue, Dallas, Texas
75204-2429%, telephone (214) 740-1400. The Walkers’' trial
counsel was J. Robert Forshey, Esguire, Cantey & Hangexr, LLP,
2100 Burnett Plaza, 801 Cherry Street, Fort Worth, Texas
76102, telephone (817) 877-2881. The appellate counsel for
the Walkers was Frank L. Broyles, Esguire, Goins,
Underkofler, Crawford & Langdon, 1601 Elm Street, Suite 3300,
Dallas, Texas 75201, telephone (214) 969-5454.

3. In U.8, v. bPavid Lee and Reginald Spears, the defendants
were charged with second-degree murder while armed,
possession of a firearm during a crime of viclence, and
carrying a pistol without a license. Lee also was charged
with obstruction of justice and threats to do bodily harm to
witnesses. Both defendants were convicted of manslaughter
while armed and the firearms offenses. In addition, Lee was
convicted of several counts of obstruction and threats.
Subseqguently, the trial court vacated the convictions for
manslaughter while armed, holding that the latter offense was
not a legser-included offense of second-degree murder while )
armed. Thereafter, the trial court’s ruling was reversed by
the District of Columbia Court of Appeals, which held that
manslaughter while armed is & lesser-included offense of
secord-degree murder while armed in the District of Columbia.
Lee v, United States, 668 A.2d 822 (D.C. 1995).
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The Lee case was tried before Judge Herbert Dixon in the
Superior Court of the District of Columbia. I was the sole
trial counsel for the United States. Lee was represented at
trial by Russell Canan, now Associate Judge, Superior Court
of the District of Columbia, 500 Indiana Avenue, N.W.,
Washington, D.C. 20001, telephone (202) 879-1952. Spears was
represented by Samuel Delgado, Esquire, Federal Public
Defender Service, 100 South Charles Street, Suite 1100,
Baltimore, Maryland 21201, telephone (410) 962-3962.

4. In U.S. v. Keith Holden, the defendant, a Metropolitan
Police Officer, was charged with assault with a deadly
weapon. Specifically, the Government alleged that Holden
used excessive force by repeatedly striking a female patron
with a slapjack during an arrest at the Tracks nightclub.
After a jury trial before Judge Gregory Mize of the Superior
Court of the District of Columbia, Holden was convicted of
simple assault. Holden was represented by Leroy Nesbitt, -
Esguire, who is now deceased. I served as sole trial counsel
for the United States in this matter.

5. In U.S. v. Milton Poole, the defendant, an off-duty D.C.
Department of Corrections officer, was charged with unlawful
entry and destruction of property. At trial, the government
had no eyewitnesses to the entry or the destruction of
property. Instead, the government relied on circumstantial
evidence, including evidence of prior occasions when the
defendant broke intec the victim’s apartment and destroyed her
property. After a jury trial before Judge Noel Kramer of the
Superior Court of the District of Columbia, Poole was
convicted of unlawful entry. Poole was represented by Clark
U. Fleckinger II, 10010 Colesville Road, Suite B, Silver
Spring, Maryland 20901, telephone (301) 593-7768. I served
as sole trial counsel for the United States in this matter.

Describe the most significant legal activities you have
pursued, including significant litigation which did not
proceed to trial or legal matters that did not involve
litigation. Describe the nature of your participation in
each instance described, but you may omit any information
protected by the attorney-client privilege (unless the
privilege has been waived).

My responsibilities in the ODAG included: (1) reviewing
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and recommending law enforcement special deputization
requests; {(2) coordinating communications between the CDAG
and the Executive Office for Assst Forfeiture; (3}
cocrdinating communications between the ODAG and the
Organized Crime Drug Enforcement Task Forces; (4)
coordinating compilation of the Attorney General's Report on
Crime; and (5) assisting in the formation and implementation

of the "Weed and Seed" program.

Have you ever held judicial office? If so, please give the
details of such service, including the court(s) on which you
served, whether you were elected or appointed, the dates of
your service, and a description of the jurisdiction of the
court. Please provide four (4) copies of all opinions you
wrote during such service as a judge.

List all court decisiong you have made which were reverssd
or otherwise criticized on appeal.

a.
I have never held judicial office.

Have you ever been a candidate for electiwve, judicial, or any
other public office? If so, please give the details,
including date(s) of the election, the cffice(s) sought, and

the results of the election(s).

On December 20, 1996, I applied for the position of United
States Magistrate Judge in the United States District Court
for the District of Columbia. Although I was a finalist for
the position, I was not selected.

I alsc previously applied for judicial vacancies on the

Superior Court on: April 28, 1997; September 14, 1598; June
22, 1999; November 19, 1999; March 14, 2000; and June 27,

2000.

Political activities and affiliations.

a. List a.l public offices, either elected or appointed,
which you have held or sought as a candidate or applicant.

b. List all memberships and offices held in and services
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rendered to any political party or election committee
during the last ten (10} years.

c. Itemize all political contributions to any individual,
campaign organization, political party, political action
committee, or similar entity during the last ten (10
years.

a. None.

b. In the fall of 1994, I volunteered in the District of
Columbia Mayoral Campaign of Carol Schwartz. I hung up
campaign posters, attended campaign rallies and forums,
and distributed campaign literature on election day.

¢c. 1/11/01 - Republican National Committee - $65.00
1/10/01 - Republican Naticnal Committee - $50.00
12/8/00 - Republican National Committee - $75.00
10/13/00- Republican National Committee - $75.00

1/1/00 - Republican National Committee - $50.00
11/21/99- Bush for President, Inc. - $100.00
2/16/98 - Sauerbrey Campaign Committee - $150.00
6/16/96 - Friends cf Richard Cullen - $100.00

Have you ever been investigated, arrested, charged, held or
convicted (include pleas of nolo contendere) by federal,
State, local, or other law enforcement authorities for
vioclations of any federal, State, county or municipal law,
regulation or ordinance, other than a minor traffic offense?

No.

Have you or any business of which you are or were an officer
ever been involved as a party or otherwise involved as a
party in any other legal or administrative agency

proceedings. If so, give the particulars. Do ndt list any
proceedings in which you were merely a guardian ad litem or
stakeholder. 1Include all proceedings in which you were a

party in interest, a material witness, were named as a
coconspirator or co-respondent, and list any grand jury
investigation in which you appeared as a witness.
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In the mid-1980's, I filed a complaint against Trio’s
Restaurant in the District of Coclumbia before the D.C. Human
Rights Commission. I charged the restaurant with
discriminatory treatment of Black customers by failing to
render timely service to the same and charging a mandatory
gratuity fee. The matter was resolved through conciliation
when the owner of the restaurant agreed to end the
discriminatory practices and post signs affirming the
restaurant’s commitment to comply with the egual
accommodations laws.

25. Have you ever been disciplined or cited for a breach of
ethics for unprofessional conduct by, or been the subject of
a complaint to any court, administrative agency, bar or
professional association, disciplinary committee, or other
professional group? If so, please provide the details.

During my tenure in the United States Attorney’s Office, I
represented the United States in the prosecution of David
Lee. As a result of my role in prosecuting Mr. Leg, I was
asked by Bar Counsel to respond to an ingquiry apparently
resulting from the opinion rendered by the District of
Columbia Court of Appeals in David Lee v. United States, 668

A.2d 822 (D.C. 1995). Attached please find a copy of the
Court’s opinion, the inquiry from Bar Counsel, my response,
and the relevant portion of the trial proceedings. I also

have attached Bar Counsel’s letter concluding that there was
no clear and convincing evidence of an ethical violation and
terminating the matter without instituting disciplinary
proceedings.

II. POTENTIAL CONFLICTS OF INTEREST

1. Will you sever all connections with your present employer (s)
business firm(s), business association(s), or business
organization(s) if you are confirmed?

Yes.
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Describe all financial arrangements, deferred compensation
agreements, and other continuing dealings with your law firm,
business associates, or clients.

I have and will continue to hold a 401K account administered
by Freddie Mac and a Thrift Savings Plan account administered
by the federal government. In addition, at age 55, I will be
eligible for a monthly pension from Freddie Mac.

Indicate any investments, obligations, liabilities, or other
relationships which could involve potential conflicts of
interest.

My wife and I own Freddie Mac stock. Although the federal
courts have original jurisdiction over legal matters
involving Freddie Mac, in the event a case involving Freddie
Mac arises in the District of Columbia Superior Court, I will

recuse myself,

Describe any business relation, dealing or financial
transaction which you have had during the last ten (10)
years, whether for yourself, on behalf cf a client, or acting
as an agent, that could in any way constitute or result in a
possible conflict of interest.

I presently am employed by Office of Professional
Responsibility within the United States Department of
Justice. Should any matter that was under consideration
during my tenure with the Office of Professional
Responsibility arise in the District of Columbia Superior
Court, I will recuse myself.

Similarly, my wife is employed by Freddie Mac. Should any
matter involving Freddie Mac arise in the District of
Columbia Superior Court, I will recuse myself.

Describe any activity during the last ten (10) years in which
you have engaged for the purpose of directly or indirectly
influencing the passage, defeat or modification of any
legislation or affecting the administration and execution of

law or pubic policy.
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Since January 1998, I have been a member of the Board of
Directors of the Greater Washington Urban League. From time
to time, the Greater Washington Urban League has endorsed
certain public initiatives which are consistent with the
League’s goals and objectives. Towards those ends, the
League endorsed the voter referendum in 2000 .to reform the
District of Columbia Board of Education.

6. Do you have any plans, commitments, or agreements to pursue
ocutside employment, with or without compensation, during your
service as a judge? If so, explain.

I have no plans, commitments, oY agreements to pursue outside
employment, with or without compensation, during my service
as a judge.

7. Explain how you will resolve any potential conflicts of
interest, including any that may be disclosed by your
responses to the above items. Please provide three (3)
copies of any trust or other relevant agreements.

Should any conflicts arise, I will follow the Code of
Judicial Conduct and seek the advice of the appropriate
ethics officials.

8. If confirmed, do you expect to serve out your full term?

Yes.

IXII. FINANCIAL DATA

Financial Data maintained on file in Committee offices.
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DISTRICT OF COLUMBIA REQUIREMENTS

Supplemental questions concerning specific statutory
qualifications for service as a judge in the courts of the
District of Columbia pursuant to the District of Columbia Reform
and Criminal Procedure Act of 1970, D.C. Code Section 11-1501(b),
as amended.

1.

Are you a citizen of the United States?

Yes.

Are you a member of .the bar of the District of Columbia?

Yes.

Have you been a member of the District of Columbia bar for at
least 5 years? Please provide the date you were admitted to
practice in the District of Columbia.

Yes, I became a member of the D.C. bar on March 7, 1988.
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If the answer to No. 3 is "No”--

a. Are you a professor of law in a law school in the
District of Columbia?

Are you an attorney employed in the District of Columbia
by the United States or the District of Columbia?

c. Have you been eligible for membership in the bar of the
District of Columbia for at least 5 years?

d. Upon what groundsg is that eligibility based?

Nct zpplicable {see answer 3 above).

Are you a bona fide resident of the District of Columbia?

Yes.

Please list the addresses of your actual places of abode
{(including temporary residences) with dates of occupancy for
the last five (5) years.
Since March 30, 1995, I have resided at

" Washington, D.C. )
Have you maintained an actual place of abode in such area for

at least five (5) years?

Yes.

Are you a member of the District of Columbia Commigsion on
Judicial Disabilities and Tenure or the District of Columbia
Judicial Nomination Commission? N

No.
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9. Have you been a member of either of these Commissions within
the last 12 months?

No.

10. Please provide the committee with four (4) copies of your
District of Columbia Judicial Nomination commission
guestionnaire.

Koited 3 (thinko;

Maurice Anthony Ross being duly sworn, hereby states that
he has read and signed the foregoing Statement on Biographical
and Financial Information and that the information provided
therein is, to the best of his knowledge, current, accurate, and
complete.

ﬁkéu4%%92 A. f?oﬁn,_

' A
Subscribed and sworn before me this q day of April, 2001.

/6 -QYNQ‘t%ry\ N
)ILV} By wesu, Ly pliiss A : hé’é\ /ql Je3.
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Notice: This opinion is subject to formal revision before publication in
the Atlantic and Maryland Reporters. Users are requested to naotify the.
Clerk of the Court of any formal errors so that corrections may be made

before the bound volumes go to press.

Pistrict of Columbia Court of Eppeals

Nos. 93-CO-714, 93-CF-730,
93-CO-761, 93-CO-769

Davip Leg, ArpELLANT/CROSS-APPELLEE,
. V. | _
UNiTED STATES, APPELLEE/CROSS-APPELLANT. -
Nos. 93-CF-770 & 93-C0-855
Unrrep STATES, APPELLANT/CROSS-APPELLEE,
v.
Recmvarp C. Spears, ArpeLLEE/CROSS- APPELLANT.

Appeals from the Superior Court of the
District of Columbia

(Hon. Herbert B. Dixon, Jr., Trial Judge)
(Argued September 7, 1995 Decided December 14, 1995)

Jonathan Zucker, with whom Patricia Daus, was on the
brief for appellant/cross-appellee David Lee.

Richard S. Stolker for appellant/cross-appellee Reginald C.
Spears.

Roy W. McLeese, III, Assistant United States Attorney,
with whom Eric H. Holder, Jr., United States Attorney, and
Laura Leedy Gansler, Special Assistant United States Attor-
ney, and Join R. Fisher, Barbara A. Grewe, Margaret M. Law-
ton, and S. Hollis Fleischer, Assistant United States Attor-
neys, were on the brief, for appellee/cross-appellant.

[2922]



114

2

Before WAGNER, Chief Judge, and Scewers and Rew, Asso-
ciate Judges. :

ScaweLs, Assoclate Judge: A jury convicted appellants
David Lee and Reginald C. Spears, defendants below, of sec-
ond degree murder while armed (SDMWA),! but convicted
each man of voluntary manslaughter while armed (VMWA)
and of several associated offenses.? In a post-trial order, the
‘trial judge set aside appellants’ convictions of VMWA and -
substituted therefor convictions of unarmed manslaughter.
He held that VMWA was not a lesser included offense (LIO)
of SDMWA and that the jury therefore should not have been
permitted {o consider VMWA.

In a separate post-trial order, the judge denied a motion by
Lee for a new trial on the basis of newly discovered evidence.
Lee's motion was based on the alleged recantation by a pros-
ecution witness of certain testimony incriminating Lee.

The government has appealed from the judge's order vacat-
ing appellants’ VMWA convictions. It contends that VMWA
is a lesser included offense of SDMWA, and that the jury was
properly permitted to consider VMWA. We agree with the
government and direct that appellants' VMW A cdnvictions be
reinstated. :

Each defendant has appealed, on various grounds,® from all
of his convictions. Lee has filed a separate appeal from the

1 D.C. Code § 22-2403, -3202 (1989). Unless otherwise specified,
all references in this opinion to the District of Columbia Code are
to the 1989 Replacement Edition.

2 Each man was found guilty of possession of a firearm during a
erime of violence (PFCV) in violation of D.C. Code § 22-3204 (b},
and of carrying a pistol without a license (CPWOL), in violation of
§ 22-3204 (a). Lee was also convicted of obstruction of justice, in
violation of D.C. Code § 22-722, and of felony threats, in violation of
§ 22-2307.

3 Both appellants contend that the trial judge abused his discre- -
tion by admitting into evidence a photograph of the
{Footnote continued on next page.)
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order denying his motion for a new trial. We affirm all of the
defendants’ convictions and conclude that the judge did not
abuse his discretion in denying Lee a new trial.

I

THE EVIDENCE

This case had its genesis in a disagreement over the quality
of a batch of cocaine. On March 2, 1990, John Bivens, who was
originally appellants’ codefendant, purchased this cocaine
from the decedent, Kenneth Adams, for the purpose of resale
to Bivens' customers. When Bivens began to sell small bags
of the cocaine in his own neighborhood, several purchasers
complained that the merchandise was defective. Bivens re-
turned these customers’ purchase money, and decided to seek
a refund from Adams.

Three of Bivens' associates — appellants Lee and Spears
and a mian named Marvin Jennings — had been with Bivens
when he bought the cocaine from Adams. After Bivens' cus-
tomers complained, all four men returned to Adams’ neigh-
borhood. When they made contact with Adams, the latter
insisted that the cocaine which he had sold to Bivens was of
good quality, and he refused to return Bivens’ money. Adams
and Bivens eventually agreed to have the quality of the drugs
“tested” by Kathleen Washington, a “pipehead” who was ap-
parently able to assess the quality of the cocaine. Ms. Wash-
ington went downstairs in order to determine whether the
drugs were defective.

3 (Continued)

decedent's head. Lee also claims that the trial court committed
prejudicial error by overruling his objection to improper
prosecutorial argument by admitting hearsay evidence, by declining
to find and failing to sanction a “Jencks Act™ violation, and by
denying his motion for judgment of acquittal on one obstruction of
justice count. Spears contends that the trial judge abused his
discretion by denying Spears’ motion for a severance of defendants.
See Part III of this opinion and notes 25 and 286, infra.
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Although different witnesses provided sharply conflicting
accounts of the events that followed and of the roles of the
various participants it appears that Spears and Lee became
embroiled in a dispute with Adams. The quarrel escalated,
and Adams was ultunateiy shot at close range, once in the
head and once in the groin area. Adams died immediately.

According to two of the witnesses, at least one of these
shots® was fired by Spears. Bivens, who had entered an Al-
ford® plea to manslaughter, and who was subsequently called
as a witness for the prosecution, testified that Lee had passed
a pistol to him, and that he (Bivens) then passed the weapon
on to Speats. Bivens also stated that Lee had another hand-
gun in his possession. Although there was no direct testimony
that Lee shot Adams, the prosecution's theory of the case,
based on the circumstantial evidence, was that Lee was the
second shooter.

Appellants were ultimately acquitted of SDMWA, but con-
victed of VMWA and of other offenses as described above.
These appeals and cross-appeals followed.

IL

THE GOVERNMENT'S APPEALS

At the time Adams was shot to death, the maximum pen-
alty for SDMWA was imprisonment for from fifteen years to
life. D.C. Code 8§ 22-2404, -3202. The maximum penalty for
VMWA was imprisonment for {from fifteen years to life and a
$1,000 fine. D.C. Code §§ 22-2405, -3202." Both appellants

4 Most of these conflicts are essentially irrelevant to the issues
on appeal We confine our factual recitation to matters germane to
those issues.

5 The prosecution's ballistic evidence showed that several shots
had been fired from two different .45 caliber weapons.

6 North Carolina v. Alford, 400 U.S. 25 (1970).

7 The statute {ixing the penalty for manslaughter has since been
amended, and no longer provides for a fine. See D.C. Code § 22-2405
{Supp. 1995).
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contend, and the trial judge held, that by virtue of the author-
ized $1,000 fine, the maximum penalty for VMWA is greater
than the maximum penalty for SDMWA, and that the former
offense therefore cannot be a lesser included offense of the
latter. Appellants’ argument, which both the trial judge and
counsel for Lee candidly described as “counter-intuitive,” has
a measure of surface plausibility in light of some of this
court's precedents. We conclude, however, that Lee and
Spears were properly convicted of VMWA, and that their
. convictions of that offense must therefore be reinstated.

The Supreme Court and this court have traditionally em-
ployed an “elements” test to determine whether one offense
is a lesser included offense of another, without any discussion
of the provisions in the respective statues relating punish-
ment. See, e.g., Schmuck v. United States, 489 U.S. 705, 716
(1989); Price v. United States, 602 A.24d 641, 644 (D.C. 1992);
Pendergrast v. United States, 332 A.2d 919, 924 (D.C. 1975). It
is undisputed that under an “elements” analysis, VMWA is an
LIO of SDMWA. Comber v. United States, 584 A.2d 26, 42-43
(D.C. 1990) (en banc); Price, supra, 602 A.2d at 644-45; Coreas
v. United States, 585 A.2d 1376, 1380 (D.C.) (Coreas II), cert.
dented, 502 U.S. 855 (1991); Branch v. United States, 382 A.2d
1033, 1035 n.1 (D.C. 1978). The two offenses have identical
elements, except that SDMWA requires proof that the defen-
dant acted with malice, but VMWA does not. Comber, supra,
584 A.2d at 36. Indeed, the doctrine that voluntary man-
slaughter is a lesser included offense of second degree mur-
der is of ancient vintage. See, e.g., Stevenson v. United States,
162 U.S. 313, 314-15 (1896).

We recognize, and the government concedes, that the pre-
cise question raised by appellants in this case was not ad-
dressed in Comber or in any of the other VMWA decisions
cited above. Because “the judicial mind has [not] been applied
to and passed upon [that] question,” see, e.g. Murphy v.
McCloud, 650 A.2d 202, 205 (D.C. 1994), those decisions are
not controlling. Nevertheless, a holding today that voluntary
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manslaughter while armed is not a lesser included offense of
"second degree murder while armed would shatter expecta-
tions grounded in many years of history.

A. Rule 31 (c).

Rule 31 (c) of the Superior Court’s Rules of Criminal Pro-
cedure, entitled “Conviction of a lesser included offense,” pro-
vides in pertinent part that “[t]he defendant may be found
guilty of an offense necessarily included in the offense
charged . . ..” The comment to the Rule discloses that, with
exceptions not affecting sub-section {c), local rule 31 is “iden-
tical to Federal Rule of Criminal Procedure 31."° Accordingly,
absent some compelling reason to the contrary, we should
construe the local rule in a manner consistent with the federal
rule. Montgomery v. Jimmy’s Tire & Auto Ctr., 566 A.2d 1025,
1027 (D.C. 1989). T

The “lesser included offense” doctrine “originally developed
as an aid to the prosecution in cases in which the proof failed
to establish some element of the crime charged.” Beck v. Ala-
bama, 447 U.S. 625, 633 (1980); see also Kelly v. United States, -
125 U.S. App. D.C. 205, 207, 370 F.2d 227, 229 (1966}, cert.
denied, 388 U.S. 913 (1967). In conformity with this history
and with the language of federal Rule 31 (c), which permits
conviction of any offense “necessarily included” in the offense
charged (without any reference to punishment), the Supreme
Court of the United States has explicitly applied an “ele-
ments” analysis in construing the Rule. Schmuck, supra, 489
U.S. at 716. Specifically, the Court has held that the determi-
nation whether an offense is a “lesser included” offense of an
allegedly “greater” offense is made by comparing the statu-
tory elements of the two offenses. Id. A lesser included of-
fense charge is proper when “the elements of the lesser of-

8 “Like the federal rules, the Superior Court rules (at least
where substantially identical to the federal rules) have the force of
law.” See, e.g., Cooper v. United States, 353 A.2d 696, 701 n.11 (D.C.
1975).
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fense are a subset of the elements of the charged offense.” Id.
Accordingly, in the words of the United States Court of Ap-
peals for this Circuit, “{w]e see no reason to create the addi-
tional and novel requirement that the penalty for the lesser
offense be lower than that for the greater.” United States .
Harley, 301 U.S. App. D.C. 70, 74, 990 F.2d 1340, 1344, cert.
denied, 114 S. Ct. 236 (1993).

“[T}he adjective ‘lesser’ in Criminal Rule 31 (¢) refers to the
relation between the elements of an offense [and] not [to] the
relation between their penalties.” Nicholson v. State, 656 P.2d
1209, 1212 (Alaska App. 1982); see also Schmuck, supra, 489
U.S. at 716 (the language of the rule “suggests that the com-
parison to be drawn is between offenses”). “The terms ‘lesser’
and ‘greater’ actually refer to the number of elements in the
respective crimes, because the offense charged must contain
all the elements of the included offense plus at least ome
additional element.” State v. Caudillo, 604 P.2d 1121, 1123
(Ariz. 1979) (en banc) (citing Sansone v. United States, 380
U.S. 343 (1965)).°

Authorities in this jurisdiction which predate M.A.P. ».
Ryan, 285 A.2d 310 (D.C. 1971), are to the same general

9 See also State v. Gilman, 673 P.2d 1085, 1089 (Idaho App. 1983)
(“the doctrine of the lesser included offense is not limited to an
offense less serious than the crime charged”); State v. Gallup, 500
N.W.2d 437, 442-442 (Iowa 1998) (under elements test, “it makes no
difference that the lesser included offense here carries a higher
penalty than the greater”); State v. Young, 289 S.E.2d 374, 376
(N.C. 1982) (applying “elements test” to statute authorizing
conviction of “the crime charged {in the indictment] or of a lesser
degree of the same crime”); “[t}here is no requirement in our law
that an included offense must also be one which is subject to less
punishment than the ‘greater offense’ charged in the indictment”);
Johnson v. State, 828 S.W.2d 511, 515-16 (Tex. App. 1992) (“The
determination of whether an offense is a lesser-included offense of
the offense charged is made without regard to punishment . ...
The word ‘lesser’ does not refer to the punishment range but to the
factor that distinguishes the included offense from the offense
charged.”) ,
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effect. In Crosby v. United States, 119 U.S. App. D.C. 244, 339
F.2d 743 (1964) (Burger, J.), the court construed Rule 31 (c)
“to mean that a chargeable lesser offense must be such that
the greater offense cannot be committed without also com-
mitting the lesser.” Id. at 245, 339 F.2d at 744 (citations
omitted). Three years later, the court, quoting Crosby, reiter-
ated the same conclusion. Kelly, 125 U.S. App. D.C. at 2086,
370 F.2d at 228.°

Although the question whether the LIO must have a lesser
penalty than the greater offense was not raised in Schmuck,
Crosby, or Kelly, the court’s analysis in each of those cases
precludes an affirmative answer to that question. Indeed, the
United States Court of Appeals for the District of Columbia
Circuit recently relied on Schmuck, Crosby, and Kelly in de-
clining to impose a requirement that the penalty for the LIO
be less than the penalty for the greater offense. Harley,
supra, 301 U.S. App. D.C. at 74, 990 F.2d at 1344. Accord-
ingly, absent binding precedent to the contrary, affirmance of
appellants’ VMW A convictions is required both by Rule 31 (c)
and by the traditional approach to the lesser included offense
doctrine.

B. The Case Law.

In his post-trial order vacating those convictions, the trial’
judge relied primarily on Ball v. United States, 429 A.2d 1353
(D.C. 1981) and Craig v. United States, 523. A.2d 567 (D.C.
1987). We stated in Ball that the legislature could not have
intended one offense to be a lesser included offense of a sec-
ond where “the offense with the seemingly fewer constituent
elements . . . carries a much more severe penalty than an
alleged greater offense.” 429 A.2d at 1360. We subsequently
held in Craig that defacing of property was not a lesser in-
cluded offense of malicious destruction of property (MDP)

10 Although the courts in these cases were construing the federal
rule and not the local one, they were interpreting the very language
from which the local rule was taken.
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because, although both offenses were punishable by imprison-
ment for one year, the maximum fine for defacing was $5,000,
while the maximum fine for MDP was only $1,000.

The opinion in Ball appears on its face to lend some support
to appellants’ position, but that support evaporates on closer
analysis. Ball was a “multiple punishment” or “merger” case,
and neither Rule 31 {c) nor the lesser included offense doc-
trine was directly implicated.® The question in Ball was
whether the defendant, who was convicted both of threats
and of obstruction of justice as a result of the same unlawful
acts, was being punished twice for the same offense, in viola-
tion of the Double Jeopardy Clause. Ball contended that what
he characterized as the “lesser” offense of threats, which car-
ried 2 maximum penalty of imprisonment for twenty years
and a fine of $5,000, merged into what he claimed was the
“greater” offense of obstruction of justice, which was punish-
able by imprisonment for three years and a fine of $1,000.

Rejecting Ball's position, this court concluded that each of
the two offenses required proof of a fact which the other did
not, 1d. at 1358-59 (citing inter clia, Blockburger v. United
States, 284 U.S. 292 (1932)), and that there was therefore no
merger, The court stated that this conclusion was strength-
ened by the disparity in punishment for the two offenses.’
Ball, 429 A.2d at 1360. The court’s subsequent articulation of
a purported requirement that the punishment for the LIO
must also be less than the penalty for the “greater” offense’

1 The court briefly discussed the LIO doctrine, Ball, 429 A.2d at
1360 n.13, but did not mention Rule 81 (¢).

12 In Ball, we quoted from United States v. Cady, 495 F.2d 742,
747 (8th Cir. 1974):

A lesser included offense must be both lesser and
included. These requirements can only be met
where the included offense involves fewer of the
same constituent elements as the charged greater
offense and where the claimed lesser affense has a
‘ {Footnote continued on next page.)
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was not necessary for the disposition of the case, and thus
constituted “dictum” not binding on us under the doctrine of
M.A.P. v. Ryan. See, e.g. Punch v. United States, 377 A.2d
1353, 1360 (D.C. 1977), cert. denied, 435 U.S. 955 (1978). More-
over, the striking difference in Ball between the penalties for
threats and for obstruction of justice — twenty years and
$5,000 for the “lesser offense,” three years and $1,000 for the
“greater” —provides a compelling distinction from the pres-
ent casé, in which both offenses were punishable by life im-
prisonment and the only difference between their maximum
penalties was the $1,000 fine for VMWA.?

Craig presents a more difficult problem. In Cratg, as in this
case, the supposedly greater and lesser offenses were subject
to identical maximum prison terms. In that case, as in this
one, a person convicted of the “lesser” offense was subject to
a fine larger than that which could be imposed for the greater
offense.™ The court held that ‘

[b]ecause the maximum fine for defacing property
is greater than the maximum fine for malicious de-
struction of property, Ball compels us to. rule that
the former is not a “lesser” offense than the latter.

r (Conﬁnued)

lighter penalty attached to it than does the charged
offense. .

429 A.2d at 1360 (emphasis added). Lee relies h‘eavﬂy on the em-
phasized language.

13 The court in Ball also reasoned that “the offenses of threats
and obstruction of justice lack the ‘inherent relationship’ required
to apply the doctrines of merger and lesser included offenses.” 429
A.2d at 1360 (citing tnter alia, United States v. Whitaker, 144 U.S.
App. D.C. 344, 349, 447 F.2d 314, 319 (1971). Since Ball was de-
cided, the Supreme Court, after quoting from Whitaker, explicitly
rejected that decision’s “inherent relationship™ test, and adopted
the “elements” test instead. Schmuck, supra, 489 U.S. at 715-16.

14 In the present case, no fine could be imposed for SDMWA.
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1

Craig, supra, 523 A.2d at 589. This was the sole ground upon
which the court decided the case, and it thus represented the
court’s square holding.’ ‘

Craig, however, has been superseded by events.® In
Schmuck, decided two years after Craig, the Supreme Court
explicitly adopted an “elements” approach to LIO analysis.
Such an analysis has nothing to do with punishment. Still
more recently, in Byrd v. United States, 598 A.2d 386 (D.C.
1991) (en banc), this court likewise adopted an “elements” test
as appropriate for determining issues of Double Jeopardy,
and we specifically noted the Supreme Court’s decision in
Schmuck “resolving a split among the circuits and applying an
‘elements’ test to the determination whether a lesser-included
offense instruction should be given under Fep. R. Criu. P, 31
{c).” Id. at 389 n.5. Notwithstanding the fact that the “lesser
punishment” requirement was not at issue in Schmuck or
Byrd, we do not believe that Craig can be reconciled with
these decisions.”

This court will not lightly deem one of its decisions to have
been implicitly overruled and thus stripped of its precedential
authority. “We do not believe, however, that M.4.P. v. Ryan,
supra, obliges us to follow, inflexibly, a ruling whose philo-
sophical basis has been substantially undermined by subse-’
quent Supreme Court decisions,” Frendak, supra, 408 A.2d at
379 n.27; see also Abney v. United States, 616 A.2d 856, 861

15 The court found it unnecessary to decide “the separate issue
of whether defacing property is ‘included’ within malicious
destruction of property.” Id. at 569 n.6 (citations omitted).

16 We note that in Croig, the court, viewing itself as bound by
Ball, did not address Rule 31 (¢} at all. Cf. Frendak v. United States,
408 A.2d 364, 379 n.27 (D.C. 1979); Murphy, supra, 650 A.2d at 205.

17 Recently, in Hicks v. United States, 658 A.2d 200 (D.C. 1995),
we raised the question whether the authority of the cases on which
Craig relied had survived Byrd, but we found it unnecessary to
resolve that issue. Id. at 204 n.9.
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{D.C. 1992), or by our own supervening rulings en banc. The
legal basis for Craig has, in our view, been “substantially
undermined” by Schmuck and Byrd.

Qur disposition of this case is also supported by United
States v. Pearson, 202 A.2d 392 (D.C. 1564). In Pearson, the
defendant was charged with attempted petit larceny. The “at-
tempt” statute, D.C. Code § 22-103 (1961), provided for a max-
imum penalty of imprisonment for one year and a $1,000 fine.
The petit larceny statute, D.C. Code § 22-2202 (1961), pro-
vided that a completed petit larceny was punishable by im-
prisonment for one year and a fine of no more than $200. The
trial judge dismissed the information, apparently holding that
attempted petit larceny was not a prosecutable offense be-
cause an.attempt to commit an offense could not carry a
heavier penalty than the offense itself. Pearson, supra, 202

A.2d at 392. ‘ :

This court reversed. The court recognized that “[i]t never
could be the intention of the legislature to punish with greater
severity an abortive attempt than a successful issue or leave
it in the power of the court to do so.” Id at 393 (quoting
Rogers v. Commonwealth, 5 Serg. and R. 463 (Pa. 1819)). The
court invited Congress to take corrective legislative action.
Id. at 394. The incongruity in the maximum penalties, how-
ever, did not warrant dismissal of the information, because

there is no invalidity in the law as it now stands. As -
a practical matter this problem, if problem there be,
can easily be handled in each case when the time for
sentence arrives. This, like many other situations,
may safely be entrusted to the reasonableness, un-
derstanding and common sense of the trial judges.
Until a defendant is subjected to a sentence for an
attempted crime that is greater than the maximum
penalty for the completed crime, it cannot be said

" that the statutes have been misapplied. We are sat-
isfied that there is no reason for holding that the
attempt statute is invalid or inoperative.
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Id.

Although Pearson was not technically a “lesser included
offense” case, id. at 392, the quoted reasoning applies with
equal force to the present case. Here, as in Pearson, any
perceived problem can be avoided at the time of sentencing.
If no fine is imposed, then “it cannot be said that the statutes
have been misapplied.” Id at 894. Pearson is consistent with
the law in other jurisdictions” and provides a common sense
resolution of the issue before us.

Having addressed the doctrinal considerations implicated
by the interplay of Craig with M A.P. v. Ryan, we must also
consider the practical consequences of the decision we make
in this case.” Donald S. Craig was charged with malicious

18 Eg. in Hobbs v. State, 252 N.E.2d 498 (Ind. 1969), the court
held that a defendant may be convicted of any LIO, regardless of
the maximum penalty therefor, but that

if, as in the case at bar, the lesser included offense

carries a greater maximum sentence than the

greater offense originally charged, the trial court

has jurisdiction to sentence for a period not exceed- -

ing the maximum covered under the original

charge. .
Id at 501. In State v. Kost, 200 N.W.2d 482 (S.D. 1880), a case very
similar to this one, the court sustained Kost's conviction for volun-
tary manslaughter as a lesser included offense of murder. The two
offenses were both punishable by life imprisonment, but man-
slaughter also carried a $25,000 fine, while there was no fine for
murder. Kost was sentenced to life imprisonment, but no fine was
imposed. The court held that Kost “has failed to show that his
constitutional rights were violated either by the sentence imposed
or through the alleged unconstitutionality of the statutes.” Id. at
487. .

1% “[Wle do not believe that the law is or should be so
preoccupled with theory that practical consequences must be
distegarded.” Helm v. United States, 555 A.2d 465, 469 (D.C. 1989).
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destruction of property for writing the words “Fool's Gold”
and two dollar signs on the wall of the shelter of a Metro bus
stop. Given the nature of the conduct which precipitated the
prosecution, the issue in Craig involved the interplay between
two relatively minor misdemeanors. The trial judge, on his
 own initiative, instructed the jury on the purported LIO of
- defacing public property. He relied on D.C. Code § 22-3112.2
(a) (1986), which carried the heading “Defacing or burning
cross or religious symbol; display of certain emblems,” but
which also contained language prohibiting defacement of pub-
lic property. This court, as we have seen, held that defacing
public property was not a lesser included offense of MDP, but
it did so without dlscussmg either the prov151ons of Rule 31
{¢) or our prior decision in Pearson.

The Supreme Court recognized a century ago that volun-
tary manslaughter is a lesser included offense of second de-
gree murder. See, e.g., Stevenson, supra, 162 U.S. at 314-15.
Under conventional analysis, it necessarily follows that
VMWA is also an LIO of SDMWA. Coreas II, supra, 585 A.2d
at 1380; Stewart v. United States, 383 A.2d 330, 331-33 (D.C.
1978). A decision that Craig — a case about scrawling “Fool's
Gold” on a bus stop — has changed all that would have im-
plications which the court in that case had no occasion to
consider. Application of Craig’s reasoning here would pre-
clude a defendant charged with armed murder who claimed
that he acted in the heat of passion and without malice from
obtaining consideration by the jury of the lesser included of-
fense of armed manslaughter, notwithstanding the undis-
puted fact that armed murder contains all of the elements of
armed manslaughter and requires proof of malice as well. The
~ drafters of Rule. 31 (c) could not have intended such a result,
and the court in Craig could not have contemplated it.
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II1.

THE PROSECUTOR’S REBUTTAL ARGUMENT

Both Lee and Spears have raised a number of contentions
in support of their respective appeals See notes 25 and 26,
infra. Of these, only Lee’s claim of improper prosecutomal
argument requires plenary consideration.

At the commencement of his rebuttal, the prosecutor told
the jurors:

You heard from Kathy Washington and Booker
Rowe and Lamont Wilson and Arthur Richardson,
and why did you hear from them? Because those are
the people who saw David Lee and Reggie Spears
shoot and kill Kenneth Adams.

Lee's attorney stated “Objection.” The judge responded that
“the objection is overruled. This is argument of counsel.”
Spears' attorney remained silent. Nether defense counsel
raised the issue again in the trial court, and only Lee raises it

on appeal.

The judge's charge to the jury included the customary in-
structions that the verdict must be based solely on the evi-
dence and that the statements of counsel were not evidence.
The judge then inquired of counsel whether they were re-
questing any additional instructions. Both defense attorneys
responded in the negative.

Lee now contends, and the government acknowledges, that
none of the witnesses named by the prosecutor during rebut-
tal testified that he or she saw Lee shoot Adams. We there-
fore conclude that the prosecutor argued facts not in evi-
dence, and that the opening of his rebuttal argument was
improper. E.g., Coreas v. United States, 565 A.2d 594, 602-03
(D.C. 1989) (Coreas I). Moreover, “[ijmproper prosecutorial
comments are looked upon with special disfavor when they
appear in the rebuttal because at that point defense counsel
has no opportunity to contest or clarify what the prosecutor
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has said.” Id. at 605 (quoting Hall v. United States, 540 A 2d
442, 448 (D.C. 1988)).

Because Lee's attorney objected to the prosecutor’s mis-
statement, we will assume, without deciding, that Lee has
preserved the issue notwithstanding his failure to address it
turther in the trial court® Upon that assumption, the
Kotteakos™ test applies, and the question is

whether we can say with fair assurance, after all
that has happened, without stripping the erroneous
action from the whole, that the judge was not sub-
stantially swayed by the error. '

© 20 After the trial judge had overruled his objection, Lee's -
attorney could have moved for a mistrial —the equivalent of the
relief he now seeks. Had he done so, we would have the benefit of
the trial court's considered Judgment as to the effect, if any, of the
misstatement.

Lee's attorney may perhaps have viewed a motion for a mis-
trial as futile, for the judge had already overruled the objection. But
even if we view that overruling, which avoided interruption of the
closing argument, as vindicating counsel's failure to demand a mis-
trial later, when the issue could be discussed with more
deliberation, counsel was free to request a corrective instruction
when the judge inquired as to whether further instructions were
desired. Counsel did not do so.

In Hunter v. United States, 806 A.2d 139 (D.C.), cert. denied,
113 S. Ct. 509 (1992}, we emphasized that

{llitigants should not be permitted to keep some of
their objections in their hip pockets and to disclose
.them only to the appellate tribunal; one cannot take
His chance on a favorable verdict, reserving a right
to impeach it if it happens to go the other way.

Id. at 144 {citations and internal quotation marks omitted).
21 Kotteakos v. United States, 328 U.S. 750, 765 (1946).
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Dizon v. United States, 565 A.2d 72, 75 (D.C. 1989) (emphasis
added; citations omitted). The italicized language is of critical

significance, for

[iln reviewing criminal cases, it is particularly im-
portant for appellate courts to relive the whole trial
imaginatively and not to extract from episodes in
isolation abstract questions of evidence and proce-
dure. To turn a criminal trial into a quest for error
no more promotes the ends of justice than to acqui-
esce in low standards of criminal prosecution.

United States v. Young, 470 U.S. 1, 16 (1985) (quoting Johnson
v. United States, 318 U.S. 189, 202 (1943) (Frankfurter, J.,
concurring)). Moreover, closing arguments, and especially re-
buttal arguments, are “seldom carefully constructed in toto
before the event; improvisation often frequently results in
imperfect syntax and planning.” Donnelly v. DeChristoforo,
416 U.S. 637, 646-47 (1974); Dizon, supra, 565 A.2d at 79.
Accordingly, courts should not attach the most sinister possi-
ble interpretation to the prosecutor’s remarks. Irick v. United
States, 565 A.2d 26, 33 (D.C. 1989} (citing Donnelly, supra, 416
U.S. at 64344). :

With these considerations in mind, we examine the
prosecutor’s misstatement not in isolation, but in reference to
the entire record. Specifically, we must consider, in context,
“the gravity of the [improper argument], its relationship to
the issue of guilt, the effect of any corrective action by the
trial judge, and the strength of the government's case.”
Dixon, supra, 565 A.2d at 75. We address each of these fac-
tors in turn.

4. Gravity.

The prosecutor’s misstatement at the outset of rebuttal
could reasonably be viewed as very serious. If the most plau-
sible reading of the entire record were that the prosecutor
deliberately lied to the jury about what the witnesses in ques-
tion had seen, such conduct would be altogether inexcusable.

[2938]
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Contrary to the prosecutor’s statement, none of the four
witnesses named by him saw Lee shoot Adams.

Viewing the record as a whole, however, and bearing in
mind the Supreme Court’s caution against attaching sinister
meanings to the prosecutor's statements, see Donnelly, supra,
416 U.S. at 647, we are not prepared to treat the isolated (but
most unfortunate) comment by the prosecutor as a deliberate
falsehood. Earlier, in his initial closing argument, the prose-
cutor had gone over the government’s evidence, witness by
witness. During that recitation, he mentioned at least briefly
three of the four persons he later named during rebuttal as
having seen Lee and Spears kill Adams. He stated, correctly,
that Booker Rowe had identified Spears and Bivens (not Lee)
as the gunmen. The prosecutor mentioned the testimony of -
Lamont Wilson and Arthur Richardson only in connection
with their identification of Spears as the participant in the
shooting who was wearing a white headband, and in connec-
tion with Lee’s alleged attempts to intimidate them after the
killing. The prosecutor also admitted that Marvin Jennings
had “denied there were guns there,” and he explained Bivens’
testimony that Lee had passed him 2 handgun. During his
entire initial argument, the prosecutor made no suggestion
that any witness had seen l.ee shoot anyone, or that any
person other than Bivens had observed Lee with a handgun.
He likewise said nothing further in his rebuttal argument
along the lines of the misstatement with which he had begun
it. '

If the rebuttal argument is analyzed in conjunction with the
prosecutor’s initial presentation, we find it most unlikely, not-
withstanding the prosecutor’s infelicitous phrasing on rebut-
tal, that the jury would believe that he was claiming that the
four named witnesses had seen Lee shoot Adams. Such a
claim would have been irreconcilable with the prosecutor’s
own representations during his earlier remarks to the jury.

Moreover, both defendants were represented by able and
experienced counsel who fought vigorously on behalf of their
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clients. If the attorneys had believed that the misstatement
had been meant literally, and that it had been understood by
the jury to have been meant literally, then they would surely
have made vigorous efforts to redress the situation. Yet,
Lee’s attorney made only a single objection and asked for no
corrective instruction. Spears’ counsel did not object at all.
The lack of any reaction from Spears’ attorney, and the lim-
ited reaction from Lee’s attorney, suggest that experienced
counsel perceived little, if any, prejudice, a fact which itself
suggests lack of prejudice. Hunter, supra, 606 A.2d at 145.

B. Centrality.

The prosecutor's representation that four witnesses saw
Lee shoot Adams, when they did not, undoubtedly goes to a
central issue in the case. For the reasons stated in our discus-
sion of the gravity of the improper argument, the record as a
whole does not, in our view, support the conclusion that this
was the meaning that the prosecutor intended to convey or
that the jurors received.

C. Corrective Action by the Trial Judge.

The judge instructed the jury on several occasidns that the
arguments of counsel are not evidence.® After he charged the
jury, the judge also asked the defense attorneys if they were
requesting any additional instructions. If Lee's attorney had
accepted the judge's invitation and requested a corrective
instruction, the prosecutor’s misstatement might well have
been cured by stipulation or otherwise. Counsel made no such
request, however, and he never asked the trial court to rule
that the prosecutor's misstatement warranted a mistrial or
new trial — the very relief that he seeks in this court. The
decision by Lee's attorney to let the case go to the jury,

22 The judge overruled a prosecution objection to an apparent
misstatement during a defense attorney’s argument on the same
ground that he overruled Lee’s objection to the prosecutor’s
rebuttal: “This is closing argument.”
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without first requesting corrective remedial action which
might well have been available, significantly blunts the force
of Lee’s contentions on appeal.

D. The Strength of the Government’s Case.

The strength of the prosecution’s case against Lee turned
-largely on the credibility of the witnesses, and is “difficult to
assess ... from our ... appellate perch.” See Clark v. United
States, 593 A.2d 186, 193 (D.C. 1991). Nevertheless, it is fair
to say that the government’s evidence was not overwhelming.
The only witness who claimed to have seen a2 handgun in Lee's
hands was Bivens.? Bivens had sworn to the grand jury be-
fore trial that Lee did not have a handgun.* Bivens was also
the man to whom Adams had sold the allegedly defective
drugs, and both defendants contended at trial, through their
attorneys, that Bivens falsely implicated them in order to
obtain a favorable plea bargain for himself.

The prosecution relied heavily on Lee’s alleged efforts after
trial to intimidate potential witnesses against him as evidence
of consciousness of guilt. As to these offenses, too, the evi-
dence was contested, and the results were mixed; Lee was
convicted of some of these charges and acquitted of others.

E. RequL

Whenever a prosecutor seriously misstates the evidence,
~ whether deliberately or through negligence, a significant risk
arises that the trial will go for naught and that the parties will
have to begin all over again. In this case, the prosecutor
misstated the evidence, and he did so during his rebuttal
argument, when the potential for prejudice was especially

23 Arthur Richardson testified that he observed the “print” or
“outline” of a pistol in Lee's trousers, thus providing some
corroboration for Bivens' account. Richardson, however, had failed
to mention this “print” in his pretrial statements.

24 After the trial, Bivens recanted his accusation against Lee.
See note 26, infra.
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great. Coreas I, supra, 565 A.2d at 605. We cannot, and do
not, take such prosecutorial misstatements lightly.

In the final analysis, however, we must determine whether
this single lapse on the prosecutor’s part, assessed in the
context of the entire trial, warrants reversal of Lee’s convie-
tions. Considering all of the circumstances, we conclude that
the result of the trial should not be set aside on the basis of
a serious but isolated misstatement during rebuttal argu-
ment.

.
CONCLUSION

For the foregoing reasons, the order setting aside each
appellants’” VMWA conviction is reversed, and these convic-
tions are reinstated. Appellants’ convictions are affirmed.®

25 We deal briefly with those of appellants' contentions not
previously addressed -in this opinion. We discern no abuse of
discretion in the trial judge's admission of a photograph of the
wound to Adams’ head. Cf. Womack v. United States, 339 A.2d 37,
38 (D.C. 1975); Dizon, supra, 565 A.2d at 76 1.6. The judge’s finding
that no written statement by prosecution witness Arthur
Richardson existed rested on the judge's assessment of credibility;
it was not clearly erroneous, and Lee's request for sanctions under
the Jencks Act, 18 U.S.C. § 3500, was properly denied. See, e.g.,
Sullivan v. United States, 404 A.2d 153, 156 (D.C. 1979). Even if we
assume, without deciding, that the trial judge erroneously admitted
a police detective’s testxrnony that two prosecution witnesses
reported one of the incidents in which Lee allegedly obstructed
justice, we are satisfied, in the light of the record as a whole, that
any error was harmless. See Kotteakos, supra, 328 U.S. at T65.
Viewing the record, as we must, in the light most favorable to the
prosecution, see Irick, supra, 565 A.2d at 30, we conclude that there
was sufficient evidence that Lamars Wilson was.a witness within
the meaning of D.C. Code § 22-722 and that Lee obstructed justice
by threatening her. See Smith v. United States, 591 A.2d 229, 231
(D.C. 1991). Finally, the trial judge did not abuse his discretion in
denying Spears’ motion for a severance. Cf. Payne v. United States,
516 A.2d 484, 450-92.(D.C. 1986) (per curiam).
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The order denying Lee’s motion for a new trial is affirmed.®

So ordered.

26 Lee contends that the trial judge erred in denying his motion
for a new trial, which was based on Bivens' post-trial recantation of
his testimony incriminating Lee. According to Lee, “the record does
not support the trial court’s finding that the recanting witness’ trial
testimony was credible and the recanted testimony incredible.” Lee
argues that Bivens' post-trial version of Lee's role was consistent
with his earlier testimony to the grand jury. Lee asserts that Bivens
lied at trial to obtain a more favorable plea agreement.

There can be no-gainsaying that Bivens contradicted himself
under oath on several occasions. We can only speculate as to how
the jury would have viewed the evidence if the recantation had
come during the trial before the jury. We have held, however, that
in the context of a motion for a new trial by a convicted defendant,
it is the function of the judge to determine the credibility of a
recantation. Godfrey v. United States, 454 A.2d 293, 300 & n.24
(D.C. 1982} (citations omitted).

The trial judge saw and heard Bivens testify at trial and again
at the post-trial motions hearing. The judge found the witness’ trial
testimony credible and his motions testimony incredible. We are in
no position to second-guess, on the basis of a paper record, a credi-
bility determination by a trier of fact who was in the courtroom on
both occasions and who had the opportunity to observe Bivens'
demeanor. In re S.G., 581 A.2d 771, 774-75 (D.C. 1990). In light of
the judge's credibility determination, the motion for a new trial was
properly denied. See Godfrey, supre, 454 A.2d at 299-301.
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Y., pepartment 0L Justce

United States Attorney

District of Columbia
EHH:CFF

Judiciary Center
555 Fourth St. N.W.
Washingtor, DC 20001

April 29, 1996

Michael S$. Frisch, Esquire

Senior Assistant Bar Counsel

The Board on Professional Responsibility

District of Columbia Court of Appeals

515 Fifth Street, N.W.

Builaing A, Room 127

Washington, DC 20001-2797 N
Re: Ross/Bar Counsel
Docket No.: 94-86

Dear Mr. Frisch:

In Lee v. United States, 668 A.2d 822 (D.C. 1995), the
District of Columbia Court of Appeals affirmed the manslaughter
while armed convictions of two defendants, after considering
various arguments, inc¢luding an accusation that in his summation
to the jury the prosecutor had made an argument that was not
faithful to the evidence that had been introduced.

At the trial before the Honorable Herbert B. Dixon, Jr., the
prosecutor was Assistant United States Attorney Maurice A. Ross,
who has since left this office and is now employed in the legal
department of the Federal Home Loan Mortgade Corporation
("Freddie Mac"). In your letter dated March 4, 1996, you asked
Mr. Ross to respond to the allegations in Section III of the
appellate -opinion, in which the Court found that Mr. Ross had
improperly argued facts not in evidence during his rebuttal
argument.

We ask you to dismiss your inquiry into the matter in
recognition of the fact that trial attorneys often express
themselves less than precisely, and should not be held
accountable under the Rules of Profe551onal Conduct for such
innocent lapses.

Evidence in the Lee case suggested, and the jury found, that
the defendants David Lee and Reginald Spears had killed Kenneth
Adams, who sold some bad cocaine to their associate, John Bivens.
Several shots were fired from two different pistols. Adams was
struck twice. 6638 aA.2d at 825 and n.5.

Booker Rowe testified he saw the shooting, but he identified
only Spears, not Lee, as one of the shocoters. Tr. 9-22-92, pages
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94, 101. FKathleen Washington, Lamont Wilson, and Arthur
Richardson testified about events immediately preceding and
following the shooting, but said they were not present when the
shots were fired. Tr. 9-21-92, pages 19, 23-24, 58, 80, and
136.' (Several other witnesses gave evidence that is not
relevant for the purpose of your ingquiry.) In his rebuttal
argument, the prosecutor made the portion of his rebuttal
argument that was criticized by the Court:

You heard from Kathy Washington and Booker Rowe and
Lamont Wilson and Arthur Richardson, and why did you hear
from them? Because those are the people who saw David Lee
and Reggie Spears shoot and kill Kenneth Adams.

Tr. 9-25-92, pages 614-615.

Clearly, Mr. Ross meant to tell the jury not that the four
witnesses “saw" the actual shooting, but that the sum total of
their on-the-scene "eyewitness" testimony conveyed the strong
implication that Lee and Spears committed the offense.

While agreeing with defendant Lee that the prosecutor's
- recorded words amounted to arguing facts not in evidence, 668
_A.2d at 830, the Court of Appeals ruled that it would not treat
the "isolated (but most unfortunate) comment by the prosecutor as
a deliberate falsehood." - Id. at 831.

Heard in its proper context, the quoted argument could not
possibly have been understood by the jury as an allegation that
all four of the named witnesses actually saw the two defendants
fire the two shots that killed Adams. Indeed, it was Mr. Ross
who first brought out from Washington, Wilson, and Richardson
that they had heard, rather than seen, the shooting. Id., pages
19, 58, and 136. The jury was perfectly well aware that those
three witnesses had not even seen the shots fired, and that the
fourth, Rowe, had not identified Lee as one of the shooters.
Noting that the prosecutor had been faithful to the evidence
during his initial closing argument when he went “over the
governmant's evidence, witnéss by witness,” id. at 3831, tue Court
found it

most unlikely, notwithstanding the prosecutor's infelicitous
phrasing on rebuttal, that the jury would believe he was
claiming that the four named witnesses had seen Lee shoot
Adams. Such a claim would have been irreconcilable with the

'Copies of the testimony of those four witnesses are enclosed
with this letter. Alsc enclosed are copies of the final arguments
of all counsel. The remainder of the transcript is available if
you would like to see it. '
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prosecutor's own representations during the earlier remarks
to the jury.

Id. at 831-832.

The appellate panel also noted that when Lee's counsel
objected to the statement that the witnesses "saw" Lee and Spears
shoot the victim, Judge Dixon quickly overruled the objection,
saying "This is argument of counsel." Id. at 830. At that point
Mr. Ross, apparently understanding the basis for counsel's B
objection, immediately corrected his imprecise words ("those are
the people who saw") by saying "Those are the witnesses, people
on Robinson Place." These circumstances, coupled with the fact
(noted by the appellate panel, id. at 830 n.20) that neither .
attorney toock the prosecutor's slip as serious enough to merif a
motion for mistrial or even a request for a corrective .
instruction, strongly suggests that Mr. Ross's misstatement was
understood by all who were present as unintentional and harmless.
As the Court noted, -

If the attorneys had believed that the misstatement had been
meant literally, and that it had been understood by the jury
to have been meant literally, then they would surely have
made vigorous efforts to redress the situation. .

Id. at 832.

The imprecision of the language in Mr. Ross's argument no
doubt resulted from a momentary lapse of concentration in the
heat of argument. It is apparent that the defense attorneys, the
trial judge, and the appellate panel all viewed it as an
inconsequential slip. Consequently, we ask you to dismiss your
inguiry.

Very truly yours,

ERIC H. HOLDER, JR.
United States Attorney

by C:>2%27

CHARLES F. FLYNN -
Assistant U.S. Atpbrney
(202) 514-7188

Enclosures
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Guess what, a lie is a lie isréviié.. A lie is.a‘liéﬁig
a lie. If it's a lie on a murder II, it's a lié on a
manslaughter, and it's all the #ams. A rose is a rosei

This {s it. The Judge is going to cut“me off
right now. I'm going to sit down., I wanﬁ to thank yoﬁ'7
on béhalf of Reggie. Reggie thanks yéu. We'vae ’
invested faith Zn you, the systembhas in?ested‘faith.
Thank you s¢ muéh. » ‘

Not gquilty, ladiss and gentlemen. This young
c¢hild 1s innocent. Thank you.

THE COURT: COunsel,»pleaSé'Step this way off
the raporter's iécezé."Ladies and gentlemen, piease
feel free to stand up and stretch If you 1ike.’

(Discussion off reéord.;

Mr. Ross, are iou ready to proceed with the
Government’s rebuttal argument?> - »

MR. ROSS: f%s, Zéﬁr Hoﬁé;. ) )

THE COURT: All right, yeu may procsed, slI.

GOVERMMENT'S REBUTTAL CLOSING ARGUMENT

MR, ROSS: Cqunéél,kladies‘énd gerclenen of
the jury, vou heard from John Bivins and you héard‘fxvu{
Marvin Jennings. You Know th? Becauge of Reginéld
Spears and David Lee. Those are the people.xhc they
hung out with.

You heard from Rathy Washimgten and Bosker

514
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Rowe and Lamont Wilson and Arthur Richardson, and why
qid you hear from them? Because those are the peopl
who saw David .Lee and Reggie Sp2ars shoot and k111
Kenneth Adams.

MR. CANAN: Objection.

THE CCURT: this ia -~ 1t’'s -- the objaétic.
is overruled. This is aiéument of counsel.

MR. ROSS: Thoss arebthe witnesses, people on
Robinson Place. A&s I toid you in the beginning,gand
when we announced the witnesses we sald some of them
were incarcerated. We said they had a bad record. But
lock at tha evidence.

Now, defense counsei toald you about jury-
instructions, the Jjudge has'téid you, you decide as fhe
iury what happened con Robinson Place. The chernmeﬁt.
presents the case, you are the ¥inal arbiters. You
decide the fact of what happensd that day. And the
judge has also told you you woﬁid be retired to
deliverate, to work together and to put it together.

Now, couns=l has argued that there are
reasonable doubts. MNr. Cazan argues that the physical
evidence doesa't make sense. Well, hé.a;so_tcld ﬁou
that bullets are geing différent ways. And you hsard
from Mr. Gabour and firsarms experts, these ars just '
X's. They don't know which -=- Mr. Gabour told'ycu

' 615
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these are the things that were recovered. 'The?”dcﬁ't 
know where they were gbing..vYou:ﬁeard ﬁoﬁlylgﬁi theée:
things are; and when you go'baék 1nt§ the jury foom
you'll be able to see them. :

You heard teétimopy about how thay can be

kicked and scattered. But Marvin Jennings and the
witnessesg -~ other w;tnéssés teid you ab;ut there were‘
a number of shots, and xr;vAdaﬁé was shcf up in the
stairwell whare the bullets ended up, and all the shell
casings discharged. And they blow -- thay can be
kicked or blown or end up anywhere.

Two guns, ladies and gentlesmen. EBvidence of
two guns. Now, different people see and hear different
things, they perceive things differently. Now, when
fou go pack in the jury rbcm you'll eigeriencevthat
when you start to talk;about the evidence vou've heard.
Different people loock at differsnt ihings. Scmeona’a
looking at the witness, somecns's looking at the
defendant, scmeone else 1s locking at the judgs. Who
did what? and you will have different interpretations

what exactly did someons say? You'fe not
taking it down, you don't have repcrtgrs.' Those are
natural things that happen.

New, Mz. Canan alsoc told you it's just a
cartridge cases, but it's also the bullets,btha bullets

6§15
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type, two different guns, and the bullets are 2ll in.
the area and the proximity to»the'bédy.‘tThrea'bulIété,
twoe from one gun, one from énctheﬁ;"iCsrrbboratién.

There was no testimony, I submit, if you isck
at the record, that Biviﬁs had a‘gun.i mr. seﬁnings wés;
afkéd ebout a gun, and at,f;;st he sald I don{t
remember, and then he saig .- §a‘didn't éay anybcﬁy'hadi
a gun at anytime. And then when I asked him about his
Grand Jury transcript, -he said, "Vsah, I"aiéitéli‘the
Grand Jury that there was.a discussion of eoms_-fldf
Dave ard Reggis having @ gun.”. No svidence that Bivins
h;d a gun.

Now, Mr. Dslgado -- now, Mr. Canan attacks
John Bivins and he attacks his.statemént,,and ne says
he's not provecting David Lee. Wwell, and Mr. == M,
Canan says Bivins says he went %q Robinson Place é}cﬁeh
Well, that protects David Lee. He's going to Robinsen
Blace in his own car. Well, that doesn't implicate
David Lee. Bivina never had a qui. That ddésn';
implicate David Lee. Blivins wgné by himself. - That
doesn't implicate David Lés. He dldn't know whera
Reggie and Dave ran. He didnft~xaﬁw,whs:e'§ar§1n
lived. fThat doesa't implicate pavid Lee, That_dbesn't“
implicats any of them, an§ then he says Biving

statement to the Public -~ Publlic Defencer




10
11

12

14
15

17
isg
19
20
21
22
23
24
25

142

investigator, that Bivins is downstairs. That doéén'tv
implicate David Le2, That doesn't implicate his
friends. '

Bivins dossn't mention that David Lee has a
gun. That doesa't implicate David Leé. _Bivins doésﬁ’t
ses é gun. That doesn't implicate Dawvid Lee. Bivins
went downstairs with Kathy; And he zays Kathy éays
that she went downstairs-alcne.‘.xathy says. ‘she got the
crack, she wsnt right dewnstairs to smoke it Pé;ple
don't have eyes in the back of their head. Tﬁay don’t
know who's behind them. 0On the on2 hand Mz, Canan
tells you about Booker chgﬁanghpié ideatification of
Bivins’ photograph. Beooksr Rowe alsd says there is ons
person on the steps. Aand websubmit that ﬁe:écn wasg
john Bivins. '

Now, Mr. Canan télls Pou about Bivins®

statement to the Grand Jury. Hs said.three times DaVidv
Lee doeszn’t have a gul. Opte.agaiﬁ, it doazn‘t
implicate his friend David Lee. Lamont and Kim:ar;
present at the shooting. He saw Lamont. There wers
lots of people there, and he comes b&ck ap fhe steps
and there‘s shocting. Lamont says he's gding inside.
Things are happening quickly.. ‘ r '
Now, Mr. Bivins plea agresment. You heard

that he entered and Alfcrd plea, and you'rs going te
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have hnis plea agreement in the jury roocm. And he
explained to you that klford plea alloﬁs him to
maintain his innocence. and pledds guilty. .Mr, Bivins,
as-you can tell, is not a lawyer. ' Many of you, ;; I
said, might not understand that someoné might not fire
2@ gun him or herself and be guilty of murder until Ii
explain alding and abetting.,

Mr. Delgado also argues this plea agresment
is Mr. Bivins' excuse for giving up his client Reggie
Spears. Uh uh. He al&ays said Reggle Spears., It
doesn't work. Nice try, but that's not the reason.

Now, as far David Lee, he's al:eady'éled
guilty, already said Reggie Spears‘was a shooter.
Wanat's --

MR. CANAN: Your Honor, I think he missﬁok‘

MR. RCSS: I'm sorry.' Bilvins has pled
guilty. and I said "he.” I mean Bivins:

MR. CANAN: Youzsaid Da?id Llee,

MR, ROSS: %Mo, I said he. I meant —- I
meant Bivins. Bivins has pled guilty. Bivins is still
friends with David Lee. He's frliends with David Lae.
There iz ne motive once he's pled guilty and sald he's
gelng to tell thse trutb_to‘give up David.Leé unléss

t's trye. He's already locked into his 10 to 30 . that
a judge is going to decide. Iﬁ's just another

519
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distraction that ths defénse put,éut thers for you.

Now, let's talk'aa 1ittle bit about Arthur
Richardsen and some of the wltn®sses whoe were
confronted with their Grand Jury £zanscript. Yc; know
how long this case was, and your sawrhow pre&ise the
quesgioning was from the_caunsel. And you saw
witnesses. You saw Arthur didn‘t want to read his
Grand Jury testimony.

You heard Booker Rowe say he really couldn't
read., And you head thass pecplé, you've heard tha;
they were witnesses involvad in other cases and they
talked to the pollice. And they -- and it's ezsy for a
lawyer to parse & document end 100k at every word and
ramemper the exact wording. 32ut for fr'for pm=oplia who
gou saw and you heard and thalr background, they
couldn't-do it and they got iapeached.  And you saw how
good Mr. Canan was at it. They would dig in, and he
would get them on a2 hook and he would reel them in. -
That doesn't mean that they never sald it before, that
they wersn't nistaken, they don't have the éride to
admit it. .
Now, Mr. Delgado ;ells you his::lient is a
child. We ask you not to decide ;hié case pased on
sympathy, and the judge teold you that, or prejudice or

fear, but on the facis in this courtroom and the
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evidence that was addhcaé; SVidéncg,ﬁhatvwas‘adduced,v
but that on March 2nd, 1996, Réggie Spears'kas tﬁE‘ o
enforcer on the block. He cussed Kathy_?iisdn -
Washington in that hallway, .he éussed‘Tee, he,hg&la”gudfz

in his walstband.

and, you xnow, another lssue that

Mxz. Delgado -~ Mr. Delgado says, well, Boo is not going

te go up there with a gun, .and it's a dange:ots place .

- and someone he deesn*t know. It doesn't make sense.

Well, ask yourself, if he comes in:thera,vg'placa that
he dossn't know and it's dark and he dossn't know whét
he's dealing with, and he’s got 2 gun in his‘wa;stbaﬁd,
right away, isn’t that mcre'd§ngerous?. whydeZQQu need.
a gun if his two friends are right there to back bim
up? ' '

So that you -- nc&; ¥z, Delgado also says
Reggie didn’'t have any interest in the drugs.  Neither
Marvin, Neither did Davidu‘ But thaf playsd & role
with their friends. .

And Mr., Delgado's érgumeni about G. Q.,
there's no evidence of . .that, l;dies and gentlemen:
It's j&gt'énother way of &istraqting an.' And why is
he distracting you? Becauss he.doesn't want to look at
the evidence. Ke says, where's the proof? 13611{
ladies and gentlemen, Kenneth Adams lived and hs qiéd‘

g2t
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that day, and he was killed with a gun, And thers was

an aubopsy report and there was his clothing.  That's

‘the proof. That's the evidencer It's not just the

testimony that came in, that's part of it. and he was._i
killed by David Lee and‘Reéinaid épearé..‘fﬁey ars':-
guilty of murdgr in the secand dégrea, and possassion
of firearms duying a crime ofxvicléace, and carryinga
pistol without‘a licenss, :v ) '

Thank you for yous tims and. service.- iow‘;he
Covernment just asks you to d9 your duty.

FURTHER INSTRBC&IO%S'E? THE COURT

TﬁE:COURT: A few final vords conicerning youx -
deliverations, ladies and gantlemen. Fizst, the
gquastion of possible punishment of a defendant in the

avent of a convicticn i3 no ¢oncsgrn of the jury, and it

-should not enter inta or influencs your deliberaiions

in any way. The duty of imposing sentence in thaAevéni

" of a conviction rest only with the Court. You should’

weigh the evidence in the ¢ase,énd determine the gnil;
or innocsnce of the defendént éplaly upon the bas}s of
aevidence without any ccnéiééiztion of the wmattar df '
punishment. ‘ 7 ) »

IE 4t becomesbneceseary during your
deliberations to communicate with mé, you may send a
note by the marshal or by thebdeputy clsrk signad by
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CONFIDENTIAL June 7, 1996

Maurice A. Ross, Esquire

c/o Charles F.Flynn

Assistant United States Attorney
Judiciary Center

555 4th Street, N.W.
Washington, D.C. 20001

Re: Ross/Bar Counsel
Bar Docket No. 94-96

Dear Mr. Ross:

This office has completed its investigation of this ethical matter. We have evaluated this
matter in light of an attorney’s obligations as set forth in the District of Columbia Rules of
Professional Conduct (the “Rules™). It is the burden of this office to have clear and convincing
evidence of a violation of the Rules to institute disciplinary proceedings against an attorney. “Clear
and convincing” evidence is more than a mere preponderance of the evidence, which would be
sufficientin a civil proceeding. We do not find clear and convincing evidence in our investigation
and therefore, we must dismiss the matter.

This matter was docketed for investigation on review of the opinion of the District of
Columbia Court of Appeals in Lee v, United States, 668 A.2d 822 (D.C. 1995). The Court affirmed
the criminal convictions of two defendants, after considering the assertion that as the prosecutor in
the case, you had made an argument in summation that misstated the evidence adduced at tdal.

Cur investigation reveals that at the commencement of your rebuttal argument, you stated:
You heard from Kathy Washington, Booker Rowe, Lamont Wilson
and Arthur Richardson and why did you hear from them? Because
those are the people who saw David Lee and Reggie Spears shoot and
kill Kenneth Adams.



