
. 
# 

DA PAMPHLET 27-50-31 HEADQUARTERS, DEPARTMENT OF THE ARMY, WASHINGTON, D.C. 

New TJAG: Wilton B. Persons, Jr. 
Major General Wilton B. Persons, Jr., became legislative proposals. From 

The Judge Advocate General, United States 1958, Persons attended t 
Army, on 1 July 1976. The 51-year old native of and 
Tacoma, Washington, assumes his new duties Kans 
after serving the past four years as Judge Advo- for a 
cate, US Army, Europe and Seventh Army, Division 
Heidelberg, Germany. General Persons studied counsel 
aeronautical engineering for two years at  
Alabama Polytechnic Institute (now Auburn Uni- In se 
versity), served six months as an adation cadet in 
the Army Corps, and WM then appointed to 
the United States Military Academy, West Point, 
New yo&. He gradhted from West Point with a 
Bachelor of Science degree in June 1946, and was 
commissioned a second lieutenant of,cavalry in the 
Regular Army. Following a student assignment at  
the Armor School, Fort Knox, Kentucky, .he was 
assigned for t h e e  years to the Eqropean Com- 
mand where he served as Platoon Leader and As- 
sistant Squadron in the 24th Constabulary 
Squadron in Austria, and Platoon Leader, Com- 
pany E, 6th Armored Cavalry and Assistant SGS, 
Headquarters, European Command, in Germany. 

General Persons returned to the United States 
insJuly 1950 and entered the School of Law, Har- 
vard University, from which he received the J.D. 
degree in June 1953. The new TJAG spent his last 
two years of law school also as a member of Har- 
vard’s Legal Aid Bureau, serving as Vice Presi- The new TJAG served as StaffJudge Advocate, 
dent of that organization. He was then assigned to US Army, Vietnam, from July 1969 until July 

Division, Office of The Judge 1970. In August 1970 he reported for duty as S t a  
Department of the Army, Judge Advocate, US Army, Pacific, Fort Shaft&-, 

July 1953 to July 1955 he Hawaii. General Persons was named Judge Advo- 
1LawBranchandasChiefof cate, US Army, Europe and Seventh Army, 
He served the following two Heidelberg, Germany, in June 1971. He and his 

e newly established Legislation wife Christine have three children: two daughters 
in the drafLing of many and a son. 

*. New Assistant TJAG: Lawrence H. Williams 
~ Major Wneral Lawrence H. Williams, Assist- 

ant Judge Advocate General for Military Law for 
the past four years, assumed new duties as The 

thee-Yem duty assignment at Judge Advo- 
cate General’s School, Army, Charlottesville, 
Vhi@a, serving first as ~ChOOl secretary, then 
aS su1 Instructor in the wxtary Jyt ice  OiViSiOn of 
its fhdemic Department and, from JdY 1963 to 
June 1964, as Chief Of that Division. 
was- selected to attend the us Army 
Carlisle B a m c h ,  Pennsylvania. After gradm- 
tion in 1965, he returned to the Office of The 
Judge Advocab General, with duties the M.il.i- 
tary Affairs Division, as Chief of the 
Branch from July 1965 to July 1966, 
chief of that Division from August 
tober 1967 and, thereafter, as Chief of the 
Affairs Division until June 1969. During much of 
his OTJAG tour, General Persons was the JAGC 
representative on the Army Civil Disturbance 
Planning Group providing legal support for Army 
civil disturbance operations. 

Assistant Judge Advocate General, US Army, on 
1 July 1975. He ‘was born on 20 May 1922, in 
Salem, Massachusetts. After two years of pre-law 
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'The Army Lawyef is pubtished monthly by The Judge 
Advocate' General'g School. By4ined articles 'represent 
the opinions of the aythors andido not necessarily reflect, 
the views of The Jpdge Advocate General or the Depart- 

he A m y .  Manuscripts on topics of interest to 
lawyers arb invited to: Editor, The Army 
The Judge Advocate General's School, Char- 

lottesville, Virginia 22901. Manuscripts will be returned 
only upon specific request, No cump&fsation can be paid 
to authors @r articles published. Funds for printing this 
publication were 'approved by Headquarters, Depart- 

nt of the Army, 26 May 1971. 
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course work at  the University of Minnesota, he 
volunteered for the Aviation Cadet Program in 
1942. He was commissioned a second lieutenant on 
13 November 1943 and rated as a navigator the 
same day. Williams served in North Africa, Italy, 

nd, France, participating in 26 combat 
ieh' included sehice h i  :f 

Lead Navigator for the 9th Troop Carrier Com- 
#hand  d+opping paStroopers for the D-day inva- 

--- 
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sion.pf NoTaady..iIn January 1946, he le9 the 
armed forces and returned to the Univerdty of 
Minnesota where,he received a Bachelor of Sci- 
ence degree in law the following year. &In 1948 he 
received a Juris Doctor degree from the Univer-, 

F 

OTJAG, serving as Deputy Chief and Chief, Per- 
sonnel Law Branch, and Deputy Chief and Chief, 
General Law Branch, until ,1960. In July, 1960 he 
wps assigned to the Office of the Assistant Secre- 
tary of Defense (Manpower, and Reserve Forces) 
as &gal Advisor to a PersonneLTask Force. Upon 
completion of that tour in February 1961, he was 
reassigned as the Chief, Personnel Law Branch, 
Military Affairs Division, OTJAG, until July 1961 
when he was assigned as Staff Judge Advocate, 3d 
Armored Division, Frankfurt, Germany. 
served in  that position until August of 19 
he was reassigned ,as the Assistant Chief of S 
G-1, 13d h o r e d  Division. Upon completion of 
that assignment in June 1964, he again returned to 
the Mice of The Judge Advocate General, as the 
Assistant Chief, Military A W s  Division, serving 
in that position or as Acting Chief until the sum- 
mer of 1966. I .  

- 
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General Williams attended the Industrial Col- 
lege of the Armed Forces from August 1966 to 
June 1967, graduating with highest honors. He 
was thereafter assigned as Staff Judge Advocate, 
Headquarters I11 Corps and Fort Hood, Fort 
Hood, Texas, from 1967 to 1969. Following those 
duties, in July of 1969, he was reassigned as the 
Staff Judge Advocate, Headquarters, Military Tennessee. They have one daughter. 
Assistance Command, Vietnam, where he served 

for one year. In August 1970, General Williams 
was assigned as Chief, Military Affairs Division, 
Office of T+e Judge Advocate Ceneral, and re- 
mdned in that position until his appointment as 
Assistant Judge Adyocate General for Military 
Law on July l,, 1971. He is married to the former 
Margaret Josephine Anderson of Clarksville, 

I 

Juvenile Delinquency on LMi 
By: Lieutenant Colonel William K .  Suter, JAGC, 

It is estimated that one-hai of all major crimes 
in the United States are committed by juveniles 
less than 18 years o f  age.s Juveniles are responsi- 
ble for 51 percent of the total arrests for property 
crimes, 23 percent for violent crimes, and 45 per- 
cent for all serious crimes. During the period $960 

I. Introduction. 

U review the juvenile delinquency 
problem in the United States and focus on the 
situation found in the military community. Legal 
and command management aspects will be em- 
phasized. Child 
juvenile definqu 

dehquency and to 1914, arrests for juveniles under 18 for violent by American, youth in over- crimes, such as murder, rape and robbery, in- seas areas creased 216 percent. During the same period, ar- 
rests ofjuveniles for property crimes increased 91: 
percent. Between 1960 and 1970, total juvenile ar- 11. The Juvenile Delinquency Problem. 

8 A. Background. rests increased almost  even times faster than 

will not be addressed. 

i-, 

- 
Juvenile delinquency is not a recent phenome- 

non. I t  has existed for centuries. Even the Puri- 
tans in colonial America were faced with the prob- 
lem. Massachusetts, in adopting the Body of 
Liberties in 1641, saw fit to provide that: 

1 .  

If any child . . . above sixteen years old, 
and of sufficient understanding, shall Curse or 
smite their natural father, or mother, he or 
they shall be put to death, unless it can be 
sufficiently testified that the parents have 
been very unchristianly negligent in the edu- 
cation of such children: so provoked them by 
extreme and cruel correction, that they have 
been forced thereunto, to preserve thern- 

Juvenile delinquency is a socio-legal matter that 
has been dealt with in many ways, usually with 
unsatisfactory results. The term itself is confus- 
ing. I t  includes juveniles who commit-felonies and 
misdemeanors, disobedient and runaway children 
and youthful traffic offenders. State and federal 
governments have their own definitions. 

s from death or maiming.4 

adult arrests and for violent crimes increased al- 
most three times faster. Recidivism rates for 
juvenile offenders are estimated to range between 
60 and 75 percent.6 The causes of this sad com- 
mentary are many-fold. Poor education, in- 
adequate parental discipline, poverty, permis- 
siveness, motion pictures, television, heredity, 
environment and emotional insecurity have been 
suggested as some of the root c a ~ s e s . ~  

Delinquency is not the only manifestation of the 
juvenile problem. Teenage suicides in the United 
States have tripled in the last decade to an esti- 
mated 30 a day and more than one-half the pa- 
tients in psychiatric hospitals are less than 21 
years of age.a One authority asserts that part of 
the blame for the suicides is attributable to “The 
American Fairy Tale.” This myth has five themes: 
(1) more possessions mean more happiness; (2) a 
person who does or produces more is more impor- 
tant; (3) everyone must belong and identify with a 
larger group; (4) perfect mental health means no 
problems; and (5) a person is abnormal unless eon- 
stantly happy: 

1. 

r, 
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B. Juvenile Court Movement. . ,.4 

Juvenile courts first, lapk&ed _. in’ th 
States at the end of the 19th century. Designed by’ 
reform-minded citizq htj felt’ ‘that the clciminal 
law operated to harm children, these courts 
functioned under the English !chancery law doc- 
trine of paTens partick. That doctrine  recognize^ a, 
residual power in tlie sovereign to protect children 
from others and from themselves. Under this con- 
cept, the state is parens patriae rather than pros- 
ecuting attorney and judge. The juvenile courts 
operated informally and used civil procedures 
which did not include criminhl law skfeguah-ds such I‘ 
as the right to notice of charges,’ the right to‘coun- 
sel, the right to confront witnesses and the 
privilege against self-incrimihtiori. Chslrges were. 
not filed “against” an accused youth: but a’petition 
was filed, “in his interest.” Juvenile courts were 
not to punish, but to protect children by removing’ 
them from their adverse environment and placing 
them in new ones and mi  e institution of pro- 

until 1966 that the Supreme Court‘ of 
the United States decided a juvenile court case. In 
Ke?zt v .  Uizited States, l1 the Court,mled that a 
juvenile courtjudgecould not transfer the case of 
a 16 year old to w adult .criminal court without 
holding a hearing, making findings and :giving 
reasons for the action. In addition, ,the social and 
medical reports,used by the juvenile court in mak- 
ing its fiqdings should have been available to the 
juvenile’s counsel, for examination as requested. 
In Kent, gustice Fortas observed that: 

There is much eidence that some j 
courts . . . lack the personnel, facilities, and 
techniques to perform adequately as repre- 
sentatives of the State in a parens patriae 
capacity, at3 least with reshct  ’ta children 
charged with law viblation. There i s  evidence, 
:in fact, that there may be grounds for concern 
‘.that the child receives the worst of both 
worlds: that- he igets neither the protections 
accorded to adults nor the solicitious care and 
regenerative treatment postulated for chil- 
dren.’= 

’ 

‘ I “  

the Supreme Court decided the land- 
mark ease of In re Gault, ’? involving a 16 year old . 
who was declared a delinquent by an Arizona 

juvenile court for allegedly makingm obscene 
telephone call. Neither Gault nor his parents were 
notified of the charge or informed of the rights to 
counsel and confrontation or his privilege against 
self-incrimination. The juvenile court judge ques- 
tioned Gault, but no other testimony was taker; 
and no transcript of the proceedings was made. 
The $upreme Court held that a juvenile court’s 
exercise of the power of parens patriae was not 
unlimited. Juvenile respondents and parents are 
entitled to written notice of the allegations and 
must be accorded the right to counsel, the 
privilege against self-incrimination, and the right 

- to confront “and cross-examine witnesses. Al- 
though the opinion was criticized by many because 
it tended to treat juveniles as criminals, it& in- 
teresting to note that had Gault been an adult he 
could have only been puni d by a $50 fine or two 
months in jail. As a juvenile, he was committed to 

t i e  Supreme court 
held that juveniles are entitled to  the standard 

of proof of guilt beyqnd reasdnable doubt,,t5 but 
they are not constitutionally entit 
jury.lS 

I 1  I 

j d :  

Thus, although the Supreme C O W  hasfplaced 
some of the traditional criminal 1 
the juveGle court system, thege 
still a1 A d  ~ non-adve 

1 ,  f 

C .  Trends in the Treatment of Juvenile Delin-‘ 
queizts. 1 

The juvenile court system has ‘been ineffective 
in deterring juvenile I cr ime or rehabilitating 
youthful offenders. &The traditional system ’of 
sending delinquents to juvenile centers, jails, fos- 
ter homes or back to their own homes has not 
worked. One writer has caustically observed that: 

\ > I <  

‘ I  I 

I growth. Yearly, these courts tear hundreds 
of thousands of non-criminal children I from 

-home, school:and&iends.‘After secret ‘hear- 
ings, which would not be to1 

,many are packed off ‘to 
[schools,’ which often . are 
maximum-security prisons for the young. In 



r‘ 

DA Pam 27-50-31 
6 

many states, any minor under 18 who is ad- 
judicated ‘an habitual truant’ or ‘beyond the 
control of his parents’ or ‘incorrigible’ may be 
locked up until he reaches 21. ‘The juvenile- 
justice system does not correct. It does not 
eyen meet ordinary sbndards of human de- 
cency in some cases,’ the U.S. Law Enforce- 
ment Assistance Administration has said. l1 

In addition to being a failure, the system is  
quite expensive. It costs $12,400 a year to keep a 
juvenile in an institution in Rhode Island; in 
New York the cost is $%,000.19 

Not all juveniles who ‘run afbul of the law are 
dealt with in formal juvenile proceedings. Quite 
often a child is handled informally by parents, 
school authorities, police officials, domestic and 
family counselors or social workers. Most counsel- 
ing and treatment, of course, take place in the 
home in a family oqented setting. The family, 
sometimes referred to in this sense as “God’s re- 
formatory” or the “laboratory of life,” is the ap- 
propriate place to stem juvenile delinquency. In 
an incalculable number of instances these inforrqal 
procedures are successful. When these efforts fail, 
the next traditional step is the juvenile court. 
However, not all children who are referred to  
these courts have committed crimes. In fact, 
about 40 percent of them, roughly one-half million 
a year, have not committed any offense at a l L 2 0  

In 1967, the Presidefit’s Commission on Law 
Enforcement and Administration of Justice re- 
ported that: 

Delinquency is not so much an act of indi- 
vidual deviancy as a pattern of behavior pro- 
duced by a multitude of pervasive societal in- 
fluences well beyond the reach of the actions 
of any judge,l probation officer, correctional 
counselor or psychiatrist.*’ 

The Commission found that delinquency should be 
, combatted with social and economic weapons 
rather than attempting to change individual be- 
havior. It recommended better schools, housing, 
employment, training programs and strengthen- 
ing the family. The ,Commission found that 
juvenile courts phould be used only as a last re- 
sort. I t  urged the establishment of youth service 
bureaus to be located in neighborhood centers that 
would receive and treat delinquent and non- 

,++-, 

-. 

delinquent children referred by parents, school 
and police officials and other agencies.= 

In 1973 the ‘Nationd Advisory Commission on 
Criminal Justice Standards and Goals reported 
that: , 

I 

The highest attention must be given to 
preventing juvenile delinquency, to minimiz- 
ing the involvement of young offenders in the 
juvenile and criminal justice system and to 
reintegrating delinquents and young offend- 
ers into the community.= 

Several communities, heeding the advice of vari- 
ous groups empaneled to study the juvenile de l i -  
quency problem, have found an alhmative to the 
“incarceration versus release” dilemma. The 
Youth Service Bureau of Kokomo, Indiana, estab- 
lished with the aid of federal grants, i s  an exam- 
ple. There, parents, teachers and police refer 
juveniles to case wQrkers for interview and 
analysis. A community council, made up of repre- 
sentatives from schools, the police and social 
agencies, evaluates cases and, when required, 
places children in local foster homes for training 
and rehabilitation. The juvenile court m e  load in 
Kokomo has been reduced by one-half since the 
program began.” Massachusetts has also been 
successful in closing its major juvenile institutions 
and opening community-based homes.% 

111. Juvenile Delinquency Control in the Civil- 
ian Community. 

A. Juvenile Court Procedures. 

For this portion of the h i d e ,  it is assumed that 
the informal handling of delinquents by parents, 
police, social agencies and school officials was not 
effective or the juvenile misconduct was too seri- 
ous to treat informally. Juvenile courts now enter 
the picture. 

Police arrest juveniles fa the same kasons 
they arrest adults. Apprehension pf runaways and 
neglected or dependent children is also justified. 
Most states require police to handle juvenile ar- 
rests with special care and to notify parents of the 
children arrested.= ARer arrest, police officers 
must make some disposition of the juvenile. Of all 
cases referred to juvenile courts, about 90 percent 
are made by police.e7 They are f h t  required to 
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study the case and knsider infonriaf actions such 
as notifying parents or referring thecase to other 

is screening process, often referred to 
i s  important but has’ been crkicized 

because police often lack the training’or informa- 
tion to make informed decisions, especially when 
legal questions are involved, and impermissible 
criteria, such as race or social status, might ‘be 
used.” These dangers are reduced, however, 
when it is realized that fewer than half of all cases 
referred to juvenile courts ever result in a. formal 
ad judi~a t ion .~~ Many are disposed of informally by 
referral to an agency or counseling. The final deci- 
sion of whe e will g sually rests 
with the p (police , the pros- 
ecutor or the judge. Although ‘there is no specific 
criteria to assist the decision makerq, state stat- 
utes generally speak of the “best interests of the 
child and public.”’ 30 

The jurisdiction of juvenile courts is limited by 
age. About two-thirds of the states set the 
maximum age at  18 and in the remainder, the age 
is‘16, 17 or 21.31 Federal law defines a juvenile as 
one who i s  not yet 18.32 The states conflict on the 
question of whether the maximum age in the stat- 
utes is determined by the age at the time of the 
misconduct or the time of court action. Federal 
law and the Uniform Juvenile Court Act’provides 
that a youth can be judged a delinquent if he is 
under 18 or is under 21 and committed an act of 
delinquency before reaching the age of 18.s3 
general, juvenile court jurisdiction is limited 
four types of cases: (1) where a youth has commit- 
ted an act which if done by an adult would be a 
crime; (2) where a child is beyond the control of his 
parents; (3) where a child’s parents will not care 
for him; and (4) where a child‘s parents are unable 
to care for him. Generally speaking;the first two 
classes define a “delinquent” and the latter two 
define a “neglected” child and a “dependent” child, 
respe~t ive ly .~~ States vary in use of labels. Kan- 
sas, for instance, uses the follbwirrg genera1 def- 
initions: (1) a “delinquent child” is a person under 
18 who commits a felony; (2) a “miscreant child” is 

nder 18 who commits PL misdemeanor; (3) a 
ard child” is one under 18 *hose behavior is 

injurious to his welfare, has deserted or i s  habitu- 
ally ‘disobedient; (4) a “traffic offender” is  one 
under 16 who commits a M i c  offense; (6) a 
“truant” is a child who absents &self from 

school; and (6) a “dependent or neglecthd child” is 
one under 18 whose parents refuse or 
to care for him.35 All are subject to the jurisdiction 
of the juveyle court. In many states the most 
serious felonies such as rape and murder are not 
within the jurisdiction of  juvenile courts, and in a 
great majority o f  states a juvenile court judge, 
after‘a hearing, can waive jurisdiction and trans- 
fer serious cases to a regular criminal court if the 
child is of a minimum age, rally between 13 
and 18,3s 

Once jurisdiction of the court has been estab- 
lished, juveniles are proceeded against in hearings 
yhere they enjoy most of the privileges enjoyed 
by adult defendants. 

‘If a juvenile i s  found to be a delinquent or is 
otherwise adjudicated to be in need of supervi- 
sion, the juvenile court judge usually holds a hear- 
ing to determine what disposition should, in the 
interests of the child and society, be made. The 
judge normally consults social reports concerning 
the child before making a decision. He has a wide 
rarige of di~cretion.~? As an example, in Kansas a 
juvenile court judge can order delinquent or mis- 
creant childreh: (I) placed on probation in the cus- 
tody of their parents; (2) placed in the custody of a 
probation officer; (3) placed in a detention home, 
parental home, farm or in the custody of a chil- 
dren’s aid society; (4) committed to the state sec- 
retary of social and rehabilitation services; or (5) 
committed to an-industrial school. Wayward or 
truant children can be dealt with in the same man- 
ner except they can not be committed to an indus- 
trial  school.^ 

In essence, the juvenile c o u i  judge ,has the 
choice of placing “guilty” children on probation or 
committing them to an institution. If probation is 
used, the judge can attach conditions which the 
child must meet. The conditions normally concern 
school attendance, curfexb, driving motor vehicles, 
avoiding unsavory characters, abstinence and 
similar matters. Another measure that is gaining 
popularity concerns restitution. Some states pro- 
vide’ by statute that the childs9 or the parentq0 i s  
liable for malicious or willful property damage 
caused by the minor. A juvenile court judge can 
make restitution a condition of probation, regard- 
less of statutory authority to recover damages in a 
civil suit. 

- 

/- 



B . R ecmzt Fed era1 Legis 1 ation. 

The 20th century has witnessed a great deal of 
legislative experimentation by the states in the 
field of juvenile delinquency. Enlightened social 
legislation, however, has been ineffective 
observed earlier, juvenile helinquenc 
phenomenon that is growing at an’abnoTa1 rate. 

The federal government has not been an activist 
in the field of legislation concerning juvenile de- 
linquency. Although many federal panels have 
studied the problem exhaustively, the Federal 
Juvenile Delinquency Act was: until 19’74, virtu- 
ally unchanged for 35 years. That Act,d1 along 
with the Correction of Youthful Offenders 
Federal Youth Corrections and Juvenile 
Delinquency Prevention Act,44 did little more 
than reflect the federal concern about problems 
local governments were encountering and provide 
machinery to proceed in federal court juvenile 
cases. Legislation designed to provide grants for 
juvenile delinquency and control programs was 
enacted in 1961, 1968, 19’71, and 1972, but in- 
adequate appropriations and weak admi 
led to failures.& 

In 1974, Congress recognized that there was no 
central leadership in the area of prevention of 
juvenile delinquency and enacted the Juvenile 
Justice and Delinquency Prevention Act of 1974 46 

(hereinafter referred to as the “Act”). ;This com- 
prehensive Act provides for evaluation of juvenile 
delinquency, technical assistance and research 
and amends the standing federal law in the area. 
The Act is so important that it is worthwhile to 
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bor; and Transportation and in the Civil Service 
Commis~ion.~~ In 1972, the federal government 
made ,120,000 different grants in this 

In prior federal legislation, the Department of 
Health, Education and Welfare (HEW) was 
charged with the responsibility of overseeing 
juvenile delinquency programs. HEW reportedly 
performed poorly in its mission. Now, the Law 
Enforcement Assistance Administration (LEAA), 
an element of the Department of Justice, focuses 
on the juvenile correctional system and HEW is 
responsible for programs concerning preventing 
delinquency and providing rehabilitation. 52 

The Act created the Office of Juvenile Justice 
and Delinquency Prevention within the 
That office provides grants, advice and assistance 
to the states through its network of 50 state plan- 
ning agencies.” States receive assistance after 
developing comprehensive community-based 
plans to prevent and control crime and delin- 
quency. The Act also created, the Coordinating 
Council on Juvenile Justice and Delinquency Pre- 
~ e n t i o n , ~ ~  National Advisory Committee for 
Juvenile Justice and Delinquency P r e ~ e n t i o n , ~ ~  
National Institute for Juvenile Justice and Delin- 
quency Pre~ention,~’ and National Institute of 
Corrections.M I t  also amended legislation pekain- 
ing to runaway youths and HEW programs. ”itle 
I1 of the Act, which deals with L E U  juvenile 
justice and delinquency prevention’ programs for 
the states, authorizes an appropriation of $75 mil- 
lion for fiscal year 1975, $125 million for fiscal year 
1976 and $150 million for fiscal year 1977. 

review some of i t s  contents. The Act also made important changes to the 

The purpose of the Aot is to provide federal 
leadership and coordination of resources to pre- 
vent and treat juvenile delinquency.“’ Although 
those youth who commit serious crimes should be 
dealt with in the formal processes of the juvenile 
justice system, the Act concedes that custodial in- 
carceration of juveniles in large statewide institu- 
tions has not proved effective as a treatment 
method.& 

In 1974, there were 116 separate federal pro- 
grams in the juvenile delinquency and related 
youth development Youth programs 
existed in the Departments of Health, Education 
and Welfare; Agriculture; Interior; Justice; La- 

Federal duvenile Delinqu-ency Act, the body of 
law that governs juvenile proceedings in federal 
eourts. Now included within the definition of 
juveniles are those under 21 who committed an 
offense prior to age-18.59 One of the majqr changes 
provides that juveniles can not be proceeded 
against in federal court unless a state court re- 
fuses jurisdiction or the state does not have 
adequate services available.6g Juveniles over 16 
who commit certain felonies can be prosecuted as 
adults if, after a hearing, a district court allows 
transfer. Previously, the United States attorney 
could, in his discretion, choose juvenile or adult 
trial. Although not a change, the Act now specifi- 
cally states that juveniles must be tried in a dis- 
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trict court. United States magistrates have no 
jurisdiction.s1 Juveniles in detention must I ' be 
brought to trial within 30 days and, unless prose- 
cuted as an adult, juveniles can not be finger- 
printed or photographed without consent o f t  

8 
problem of juvenile .delinquency in the past .I. . . 
(w>e are only beginning to perceive the nature of 
the problem and have do,ne little or nothing to 
resolve$ it."s7 t installation, r e p o h d  49 
juvefiilk offense January 1975, A mjorityof 
the cases involved larceny, disorderly conduct, 
housebrkaking and destruction of p rope~y .  These 

juveniles on military installa 

As there is no Army-wid 

local commanders have been pe 
-to. handle the probIem individua 
stallation conunanders have man 

rFsouices suCh ;ls tblice, 
health Bcire services, the 
youth services bureau 
merit. 

I '  1 

The thrust Of thelchanges to juvenile proceed- are typical of the types of offenses by ings in federal courts is clear. Congress wants to 
place the matter In the hands of the states. One 
well-knoyn U.S. (attorney made these remarks 
about the changes:,. l I . 8 %  ance document concerning juvenile delinquency, 

(1)t 'appears to be' t nt of Conbeis 
get the Federal b v  t out of the busi- 
ness of prosecuting juveniles and to establish 

1 limited definable circumstances for the exer- . 
cise of F,ederal jurisdiction.. .$. (1)t is quite 1 

, clear from the new law that Congress does not 1 

I wa?tt Federal time devoted to the prosecution 
of Juveniles. 83 * B. Responsibilities &tal lation ' Corrtmand- 

is responsible for 
tion of the installa- ,- 

f'law and orderaBs 
Although he has no general statutory authority to 
issue orders and regulatiofis having the force of 
law to other than militad bersonnel, his inherent 
aiitbority has been judicially recognized. For in- 
stank, he can exclude a civilian from the installa- 
tion if Some reasonable basis exists for the exclu- 
s i ~ n . ~ ~  A person who reenters an installation after 
having been'excluded comdts a petty federal& 
fense.70 . i  

+ 

In ' addition, the installation commander is 
charged with establishing a Human Self Develop- 
ment Program to assist him in his civic, ethical 
and professional responsibility to promote heaIthy 
mental, moral and social attitudes on the installa- 

ity of the chaplain,g2 envisions such things as ra- 
cia1 councils and preventive programs.73 The 

include child care services, child abuse and neglect 
programs, youth and family counseling programs 

Several categories of juveniles can be found on 
Army installatiok. Included are guests, visifors, 
military dependents residing on and off post, and 
dependents of government employees and civilian 

\ 

this article the author conducted a survey by sub- 
mitting questionnaires ta the staff 'judge advo- 
cates of seIected major &my installations in the 
United State~1.6~ The questionnaire is set  out at  
Appendix A and a ab&,& of the a- 
ative responses. is at Appendix B. Although 

tween 25 and 1oD reported incidents in 1974, one 
reported that -it, had 560.66 No effort ha& been 

a "rate ,per thousand population.",,It is doubtful 
that any such rate would be accurate and, 'more 
importantly, it would not be meaningful. The im7 
portant thing is that regardless of its size, there is 
a juvenile 'delinquency problem in the military 
community. One staff judge advocate 0f.a large 
installation responded: "This post has ignored the 

' I 

most installations responded I that they had be- This Program, under the staff resPnsibi1- 

by the author to deterfine anything such 8s 
Service is designed to 

and otherryouth services'74 . ,  

*- 
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contractors. The installation commander has a law 
enforcement responsibility for acts of delinquency 
committed on post by any of these juveniles, but 
his social welfare responsibility extends only to 
those delinquents who are military dependents, 
primarily those who reside on post. 

’ C. Jurisdiction. 

An understanding of jurisdiction is critical to 
the problem under consideration. Jurisdiction has 
several meanings. The term “legislative jurisdic- 
tion” means the authority to legislate and exercise 
executive and judicial powers within a land area. 
When the federal government has legislative 
jurisdiction over a land area, such as it has over 
many military installations, it has the power to 
enact, execute and enforce general legislation 
within the area.15 In other words, the federal gov- 
ernment is serving in the role that is normally 
performed by state and local governments. This is 
called “area jurisdiction.” I t  is different from the 
other authority of the federal government which i s  
dependent on subject matter and purpose, rather 
than land area, and must be predicated upon some 
specific grant in the Cons t i t~ t ion .~~ For example, 
the federal government has Constitutional author- 
ity to enact laws regulating interstate commerce, 
naturalization and bankrupticies, establishing 
post offices and governing and regulating the land 
and navd forces.77 This is  called “subject matter 
jurisdiction . ” 

Federal jurisdiction must be distinguished from 
ownership of land. The federal government, like 
any person, can own Iand. Ownership, however, 
does not confer jurisdiction. The United States 
can have area jurisdiction over iand and not own 
it. Portions of the District of Columbia are exam- 
ples of this situation. Conversely, the United 
States can own property over which it has no area 
jurisdiction. This i s  the situation in a vast majority 
.of lands owned by the United States.7B The pro- 
verbial fence around a military post leads many to 
conclude erroneously that the United States both 
owmi and exercises area jurisdiction over the land. 

f-- 
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ernment and the state have legislative authority; 
(3) partial-where the state reserves the authority 
to legislate over a particular matter such as taxa- 
tion; and (4) proprietorial-where the United 
States has only the rights of a land owner.79 On 
any one military installation, the type of jurisdic- 
tion“can vary, depending on the particular parcel 
of Iand involved and how and when it was ac- 
quired. Thus, some installations might include 
lands where all four types of jurisdiction apply. A 
large number of +y lands are under exclusive 
jurisdiction,@0 often referred to as “federal en- 
claves.”81 

Residents of areas subject to exclusive federal 
jurisdiction have in the past been considered to be 
“stateless” in many respects. Frequently they 
were denied the right to vote in state elections, 
receive relief benefits for the poor, hold local of- 
fice, attend state schools, use state courts when 
domicile in the state was required for jurisdiction 
and other state benefits. The reason for such re- 
sults is that these areas are not considered “part 
of the state.” Since the enclaves are “outside the 
state,” state laws, including criminal laws, can not 
be enforced by the state thereon,82 except to.the 
extent the federal government permits it.83 

9 

I 

The current trend is away from denying federal 
enclaves residents rights that are based on state 
laws. In 1970, the United States Supreme Court, 
in Evaits v. Coriznmn,84 held that residents of an 
exclusive federal jurisdiction area in Maryland 
were entitled to vote in state elections. The Court 
rejected the “state within a state” fiction and 
found that the residents had an interest in Mary- 
land affairs because: (1) the state could affect them 
through the Assimilative Crimes Act which makes 
state criminal laws applicable to the enclave; 85 (2) 
the state could enforce certain state taxation laws 
on the enclave; (3) the residents were required to 
have state vehicle registrations and drivers’ per- 
mits; and (4) the state residents could use state 
courts in divorce and adoption proceedings and 
enroll children in state schools. State courts have 
held that enclave residents can hold state office 

All land occupied or owned by the United States 
is subject to one of the following four types of 
jurisdiction: (1) exclusive-where the federal gov- 
ernment has the authority to legislate for all mat- 
ters; (2) concurrent-where both the federal gov- 

and receive relief benefits and that state stat- 
utes on guardianship for dependent children and 
hospitalization of the mentally ill apply to en- 
claves.Ba In addition, Congress has enacted “im- 
pacted area” legislation that provides financial aid 

- 
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to state educational agencies in areas where a fed- 
eral activity substantially increases school atten- 
dance.89 By accepting such funds, the states agree 
to provide :education to children residing on fed- 
eral enclaves. ’ . 

For those lands dnder exclusive jurisdiction, 
there is considerable question concerning what 
civil laws are applicable. The federal government 
has not enacted any comprehensive body of civil 
law covering such matters as commercial or family 
law. Federal courts generally apply some 
semblance of state law in civil cases arising on 
enclaves. Congress has, however, enacted a 
body of criminal law applicable to exclusive and 
concurrent jurisdiction areas. Major felonies are 
covered by specific statutes and lesser offenses 
are adopted from state’law via the Assimilative 
Crimes, A ~ t . 9 ~  Under it, acts made punishable by 
law in the state in which the enclave is situated 
are also federalroffenses if committed on the en- 
clave. 

Because of the many disadva 
exercising federal jurisdiction o 
policy of the Army not to seek jurisdiction and to 
retrocede to the states unnecessq” juri~diction.9~ 
The Secretary of the Army has the statutory au- 
thority to relinquish jurisdiction over Army lands 
to the states,= but ,the states must accept juris- 
diction for the retrocession to be effective.M 

I The concept of jurisdiction has an important ef- 
fect in the area of juvenile deliquency control. If 
juvenile proceedings are viewed as criminal in na- 
ture, it is clear under the general principles of 
jurisdiction that a state juvenile court can not hear 
a case that occurred on a federal enclave, a place 
“outside the state.” If the proceedings are viewed 
as civil in nature, either transitory or 
there seems to be no reason that a state juvenile 
court can not hear a case precipitated by miscon- 
duct on an entlave. Accepting jurisdiction in such 
an instance would be consistent with the cases just 
discussed where enclave residents were held to be 
entitled to rights and privileges of the state sur- 
rounding their enclave. It shouldfbe recalled at 
this point that hot all juvenile delinquency cases 
are based on acts of misconduct. Wayward, runa- 
way, and truant children have committed no 
crimes and therefore jurisdiction can not be based 
on the situs of a crime, In addition,‘ as we saw 

- \  
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earlier, only about one-half of those cases referred 
to a juvenile court result in a formal adjudication. 
In other words, half of the cases heard in juvenile 
courts are not based on criminal jurisdiction at all. 

It is the author‘s contention that state juvenile 
courts are more civil than criminal in nature and 
that they have jurisdiction in cases where the 
child is a resident of a federal enclave or commits 
acts of delinquency on such lands. It is the child 
and his status, not the crime or where it was 
committed, that is in issue. The question is 
whether the court has jurisdiction over the child. 
Under this theory, it would appear that most state 
juvenile courts could accept jurisdiction over chic 
,dren who reside on military installations subject 
to exclusive federal jurisdiction or commit of- 
fenses there. For instance, Kansas law provides 
that county juvenile courts shall have: 

’ Exclusive ori a1 jurisdiction in proceed- 
ings concerning the person of a child living or 
found within the county who appears to,be a , 

delinquent, miscreant, wayward, a traffic of- 
fender, a ,  truant or dependent and ne- 
glected. . . .= 
There is no reason why a child who fits one of 

the categories in the statute and resides on Fort 
Leavenworth, Kansas, a subject to  exclu- 
sive federal jurisdiction, not be considered 
within the jurisdiction of the Leavenworth County 
juvenile court. The quoted statute does not speak 
of where the act or misconduct occurred. If the 
child is presented to the juvenile court, he would 
be “found within the county” and subject to the 
jurisdiction of the court. 

parently not shared by one U.S. 
Attorney. In a recent letter co 
brought about by the Juvenile 
quency Act of 1974, he stated: 

! I  
- (T)here will be no change in prosecuting 
juveniles within the exclusive jurisdiction of 

: the United Stites. Prosecutions arising, 
therefore, on *Federal reservations will be 
proceeded against in the same manner. . . .s7 

The survey conducted by the author revealed 
only two installations where state authorities 
routinely use the “civil procedure” theory and ac- 
cept juvenile court jurisdiction over children who 

%t,is 
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commit offenses on exclusive jurisdiction lands.es 
In others, state authorities normally refuse to ac- 
cept jurisdiction. In fact, some installations sub- 
ject to concurrent jurisdiction reported that state 
authorities would not accept jurisdiction over de- 
linquent children who lived on post even though 
they clearly had the authority, The reason for re- 
fusal usually was related to overburdened state 
facilities and resources. 

If the juvenile courts do accept jurisdiction over 
children who commit offenses on enclaves, a prob- 
lem arises if the child elects to be tried as an adult 
or the court waives jurisdiction to the adult court. 
In these cases, the state criminal court would have 
no jurisdiction and the case would have to be tried 
in a United States district court. These courts also 
are overburdened and do not wish to try petty 
offenses. 

D. Disposition of Juvenile Cases. 

1. Military Police Investigations. Military au- 
thorities are normally made aware of on-post de- 
linquency through routine military police reports. 
Military police report and investigate criminal 
conduct, whether committed by juveniles or 
adults. Reports pertaining to juvenile offenders 
are, however, filed separately from those involv- 
ing adults. 99 Comprehensive guidelines and pro- 
cedures concerning investigations involving 
juveniles are available to military police person- 
nel. loo Minor offenses such a s  disturbing the peace 
are normally disposed ,of by  the military police 
warning a child and his parents.lo1 The author's 
survey revealed that those installations with a 
juvenile section in the provost marshal office are 
far ahead of others in handling and preventing 
juvenile delinquency. 

2. Informal Administrative Actions. After the 
installation commander, or a designated official 
such as the chief of staff or deputy post com- 
mander, is aware ,that an act of juvenile delin- 
quency has occurred, he will request staff recom- 
mendations for actions to  be taken. Procedures 
vary and some installations, according to re- 
sponses tcj the author's survey, have no proce- 
dures at all. Ideally, no action is taken until a 
trained social worker, or similarly skilled indi- I 

1 f i  vidual, has interviewed the child, his parents, and 
other interested parties, and made recommenda- 

' 

1 

.L*  

tions. At Fort Leavenworth, Kansas, a juvenile 
officer in the provost marshal office oversees 
juvenile cases. He refers cases to a social worker 
in the Human Resources Center for a social family 
history report. The investigation and social his- 
tory reports are then forwarded to the chief of 
staff for action. Before taking action, he consults 
with the staff judge advocate.lo2 Similar proce- 
dures exist at  Forts Gordon and Benning, Geor- 
gia, and Fort Bliss, Texas, but with more author- 
ity vested in the juvenile officer.lo3 At Fort Gor- 
don, a juvenile officer can place a youth on "unoffi- 
cial probation" for up to 90 days in cases involving 
minor or initial offenses. 

One installation reported that military police 
reports concerning juvenile offenses are for- 
warded to the unit commander of the sponsor. He 
has discretion'to deal with the problem himself or 
to refer it to an appropriate staff section for ac- 
tion.lW This approach seems undesirable for sev- 
eral reasons. Small unit commanders are normally 
not trained in juvenile delinquency control and it 
is not a commander's responsibility to discipline 
dependents. 

If a case is  not disposed of by an informal police 
reprimand; the installation commander can take 
any of a variety of actions. He can send a letter of 
admonishment to the child and parents and, if ap- 
propriate, the letter can recommend that assist- 
ance be sought from the chaplain or medical facil- 
ity. In more serious cases, a restriction letter can 
be issued that limits the hours that a child has 
unsupervised access to the post and restricts his 
use of certain facilities such as teen clubs. 

The difficulty with these informal actions is that 
they are just that-informal. If a restriction is 
breached, there is little authority to do anything 
about it. Informal actions should not be avoided, 
however, because they lack teeth. They are useful 
and quite often serve the rehabilitative and pre- 
ventive purposes intended. 

3. Forrnal Administrative Actions. In cases 
involving serious juvenile delinquency, or where 
informal actions have been ineffective, the instal- 
lation commander has a number of formal options 
available. Some of them are: (1) revocation of 
privileges pertaining to the commissary,105 rec- 
reation services,lo6 post exchange,lo7 thea- 
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ter,108 bowling,l09 golf course,l10 and driving on 
post; J?l (2) removal or barring from post; 112 

and (3) terminating government quarters as- 
signment. 113 Before revoking privileges in some 
instances, hgulations require a hearing. Hospital 
and dental care are statutory privileges 114 and 
can be denied 'only in extraordinary cases.115 
Removal of a child from post is impractical if the 
child's parents reside on-post and, for military de- 
pendent children who reside off-post, removal 
from post is difficult to enforce in view of its effect 
on the child's ability to use on-post facilities. Al- 
though government quarters I can 1 be terminated 
based on misconduct of the sponsor or  when de- 
pendents are involved in misuse or illegal use,of 
quarters or other misconduct contrary to safety, 
health or morals, the misconduct must be related 
to maintenance of law and order on post.l16' For 
instance, the misconduct of a dependent off-post is 
normally not a basis for termination of quartirs. It 
is the opihion of many that termination of quarters 
should be used only as a last resort. In one re- 
sponse to  the author's survey, a senior stat'f judge 
advocate noted: 

It is all well and good to say we'll terminate 
government qu&rs, but when'you have a. . . 
(serviceman) who appears to be making every 
good'faith effort to control his children and 
when you have other children in the family" 

I who are not getting into trouble, it bothers ' i 
I me to advise termination of quarters just be-' , 

1 cause of  one bad apple in the barrel.ll' 

The autho3s survey revealed that mos 
administrative actions are tailored to the offense. 
For example, a child apprehended for shoplifting 
will usually have his exchange privileges sus- 

are effective in 
qases involving military dependents, especially 
those .yesidibg on-post, but they are relatively use- 
less in cases involving juvenile8 who are not mili- 
tary dependents. The only sanction realistically 
applicable to such juveniles i s  the bar from post. 
As we will see later, this i6'a rather empty threat. 

I 

I 1  

4. Juvenile Court Proceedings. a. General. In 
cases involving serious juvenile offenses or' re: 
peated offenders who have not responded to~ad- 
ministrative actions, resort to a juvenile court is in 

I 

order. Cases can'be referred to a court by parents, 

I I 

b. State Jubenile Court. For offenses commit- 
ted off-post or upon other than exclusive jurisdic- 
tion areas on-post, state authorities have jurisdic- 
tion under even the most traditional definition of 
that term. The author's survey revealed, how- 
ever, that state and county'authorities are ex- 
tremely reluctant to accept a case concerning an 
offense that occurred on-post,,even though the of- 
fense was committed on land subject to state 
jurisdiction. As state officials usually have in- 

ces tp handle their own juvenile 
nd$ference to the military com- 

munity is understandable, albeit not appreciated. 
In these cases, where jurisdiction is not a factor, it 
is appropriate for military officials to vigorously 
solicit the cooperation of state authorities, espe- 
cially in those areas where L E U  funds are pro- 
vided under the Juvenile Justice and Delinquency 
Prevention' Act of 19'74.11' If a local juvenile 
agency is receiving federal funds for 'its programs, 
it should accept "fe8eral 'children'' into them. 

teci earlier,"g only t&Go,jnstallations re: 
plying to the author's survey-Fort Belvoir, vir- 
ginia, and Fort Carson, Colorado-rchave been suc- 
cessfu! in routinely referring .cases occurring on 
exclusive jurisdiction, areas to  state authorities. 
Again, especially where bE nds are, being 
received, military. ,officials )strongly eg- 
courage state, officials to accept the "civil 
procedure-status" theory 12q and handle j u  
who commit offenses on-post. The ability$? refer 
cases to state or county authorities has &vera1 
advantages. First, it places teeth in the com- 
mander's administrative actionq ,because it pro-( 
vides a sanction for breach of restriction or con- 
tinued misbehahor. Second,'it' places those youth 
who need it in 2 system designed to treat 
juveniles. The military Is ill-equipped to properly 
perform the functions of child welfare agencies 
and is without' authority ' td create legally 
sanctioned juvenile courts. Although it i s  noble for 
the Army to "take care of  its own," it is doubtful 
under present ' legal restrictions that it can 
adequately take care, of its juvenile delinquents. 
This is especially so in those ,instances where 
health care is required. Personnel shortages in 
that field are acute. In addition, it is believed by 

,--- 
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some that it is detrimental to the child and his 
family to have neighbors, superiors, subordinates, 
and others in the close-knit 4litary 
aware of a delinquent’s problems. 

c. Federal Distr ict  Court. The federal district 
court is the other forum available to handle 
juvenile cases. The author‘s survey revealed, not 
surprisingly, that numerous staff judge advocates 
have great difficulty in convincing local US. A b  
torneys to assume jurisdiction of serious juvenile 
cases arising on installations. U.S. Attorneys are 
frequently located over 100 miles from an installa- 
tion and crowded federal court calendars are typi- 
cal. An additional obstacle, in the eyes of some 
military officials, was brought about by legislation 
in 1974. Before proceeding in a juvenile case, it 
must now be certified to a federal district court 
that a state juvenile court does not have jurisdic- 
tion or refuses to assume jurisdiction or does not 
have available programs and services adequate for 
the needs of juveniles.121 This will undoubtedly 
create more reluctance on the part of federal ofi- 
cials to take military referrals. The situation is 
aggravated by the inability of magistrates to try 
juvenile cases. In this regard, the author’s survey 
disclosed, rather startlingly, that on several in- 
stallations magistrates are hearing juvenile 122 

cases even though the past 133 and ,present 12-1 
statutes provide for trial by the district court. One 
installation reported that on a few occasions a 
magistrate conducted “informal trials” attended 
by the juvenile, his parents and a military pros- 
e c ~ t 0 r . l ~ ~  The magistrate counseled the child ana 
parents and warned them of the consequences of 
future misconduct. At Fort Ord, California, the 
US. magistrate “handled” approximately 400 
juvenile cases in 1974. As he had no jurisdiction in 
such cases, he informally placed all juveniles on 
probation or deferred prosecution. lZ8 

Several additional comments 
trates are worth mentioni 
routinely hear cases involving certain traflic 
fenses that occur on but even this efficient 
system, which includes paying fines by mail, i s  
tarnished because of the lack of authority of a 
magistrate to try juveniles. A juvenile who com- 
mits a traffic offense on an enclave can be tried 
only by a federal district judge. I t  is difficult t o  
imagine a more absurd situation. Such a juvenile 

~ 
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can be awarded points under the uniform military 
traffic point system, but this does little to deter 
a juvenile, especially one who is an infrequent vis- 
itor to the installation. Likewise, a juvenile who 
has been barred from post because of miscon- 
duct 129 can not be tried‘by a magistrate, even 
though this is precisely the type of offense that 
magistrates were created to hear.’” In the case 
of juveniles who are not military dependents, issu- 
ing a letter barring reentry to the installation is 
not really a threat in view of the improbability of 
ever prosecuting a violator.131 

At least one installation-Fort Huachuca, 
Arizona-has developed a unique alternative to 
federal court proceedings. There, a deferred pros- 
ecution plan, modeled after the Department of 
Justice “Brooklyn Plan,” is used in selected 
cases.lS2 The staff judge advocate has been given 
authority by the U S .  Attorney to grant deferrals. 
A juvenile offender and his parents are counseled 
regarding the meaning of deferral and a “contract” 
defining the terms of “probation” is entered into. 
A civilian employee trained in sociology and 
psychology acts as probation officer and super- 
vises the delinquent. The plan works, but the sur- 
vey response conceded that because the district 
court judge “does not have the time to hear cases 
involving juveniles,” extreme caution is used in 
placing juveniles in the program. If a juvenile vio- 
lates probation, the only sanction realistically 
available is barring from post. At Fort Ord, 
California, the US. magistrate uses an informal 
“Brooklyn Plan” and requires juveniles to com- 
municate with the magistrate for one year.133 
Fort Rucker, Alabama, has developed a com- 
prehensive youth assistance program that pro- 
vides for rehabilitation services as an alternative 
to prosecution. The program, under the staff 
supervision of the Staff Judge Advocate, is out- 
lined in detail in local regulations.lW 

Although some view with disdain the new re- 
quirement of obtaining certification that a state 
court will not assume a case as a prerequisite to 
federal court jurisdiction, the author is of the opin- 
ion that this could be an effective tool to encourage 
state courts to accept cases. If U.S. Attorneys 
would formally present military dependent 
juvenile cases to the state courts for trial, there is 
a probability that increased state cooperation will 
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come about, especially where LEAA funds are 
being received. 

V. Conclusions and Recommendations. 

Installation commmanders appear to be coping 
with their juvenile delinquency problem& as well 
as can be expected. Some, however, are making 
much more of an effort than others. Although uni- 
formity of effort and procedures i s  not required or  
necessarily desirable, it is apparent that some in- 
stallation commanders should take action to estab- 
lish procedures and commit more resources to the 
problem. 

It is recommended that installations experienc- 
ing more than a minimum juvenile delinquency 
problem should: 

A. Issue a directive establishing procedures for 
controlling and preventing delinquency. The di- 
rective should be tailored to the situation and 
cover such things as investigating offenses, staff- 
ing recommendations for actions, h h o n  with Civilian 
agencies and use of a juvenile .control council. 

B. Establish a juvenile see in the provost 
marshal office. 

C. Encourage state and federal authorities at  
the local level to be more cooperative in dealing 
with juveniles. 

At Department of the Army level, it i s  recom- 
mended that the following actions be considered: 

A. Issue a directive providing guidelines' to 
field commanders 'concerning responsibilities and 
procedures for preventing and controlling juvenile 
delinquency. 

B. Seek legislation to retrocede jurisdiction to 
the states over military lands for the purposes of 
the exercise of authority pertaining to juvenile de- 
linquency. 

C. Extend the application of state juvenile 
codes to lands owned, held or possessed by the 

D. Seek legislation to amend the Juvenile Jus- 
tice and Delinquency Prevention-Act of 1974 to 
provide that federal assistance will not be pro-, 
vided unless state agencies accept referral of mili- 

I 

* 

tary dependent juveniles for treatment and ad- 
judication. 

E. Request the LEAA to encourage state 
agencies to accept military juvenile cases. 

F. Seek legislation to permit U.S. magisgates 
to hear all juvenile cases or at  least traffic cases 
committed by juveniles. 

G. Recommend that the President appoint a 
Department of Defense representative to the 
Coordinating Council on Juvenile Justice and De- 
linquency Prevention. l~ ' 
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l4 Paulsen and Whitebread, supra, note 10, at 19. 

l5 In re- Winship, 397 U.S. 358 (1970). 

McKeiver v. Pennsylvania, 403 U S .  528 (1971). 

Veli'e, Take Me Howe, REA~ER'S DIGEST, June 1972, at  

1 4  (1974); Yeksavich, supra, note 7 ,  at 6. 

19.L96. 

I8Id. at  196. 

l 9  MILLS, supm, note 5, at  60. 

*O VELIE, supra, note 17 at 196; SENATE REPORT, supra, 

21 PAULSEN AND WHITEBREAD, supra, note 10 at 6. 

22 Id. 
23 SENATE REPORT, supra, note 6, at  4237. 
2rl VELIE, supm, note 17, at  198. 

note 6, at  4239. 

SENATE REPORT, supra, note 6, 'a t  4251. 

28 PAULSEN ANDWHITEBREAD, supra, note 10, at  73-79,99. 
For example, in Kansas, neither the fingerprints nor phot* 
graphs can be taken of a child under 18 without judicial con- 
sent. Kansas Stat. Anno. 38-815Q (1973). 

27 PAULSEN AND WHITEBREAD, supra, note 10, at 124. 

% I d .  at 12425. 

29 Id.  at 123. 

301d. at 129. 

31 I d .  at  40. 

32 18 U.S.C. 5031 (1975 Supp.). 
33 PAULSEN AND WHITEBREAD, supra, note 10, at 43; 18 

f i  

U.S.C. 6031 (1975 Supp.). 

" I d .  at  32. 

35 Kansas Stat. Anno. 384302 (1973). 

98 PAULSEN AND WHITEBREAD, supra, note 10, at 35,132- 
33. For example, in Kansas a child over 16 who is not amenable 
to rehabilitation through facilities available to  the juvenile 
court can be prosecuted as an adult. Kansas Stat. Anno. 38- 
808(b) (1973). 

PAULSEN AND WHITEBREAD, supra, note 10, at  167-82. 

Kansas Stat. Anno. 38-826 (1973). 

39 PAULSEN AND WHITEBREAD. supra, note 10, at 176. 

40 Kansas Stat. Anno. 38-120 (1973). One writer observed as 
follows: "In regards to punishing parents for misconduct of 
their children, it has been reported Soviet law allows for 
punishment of parents based upon 'indecent conduct and street 
hooliganism' of their children. A similar provision in the ordi- 
nances of Baker, Oregon, reduced juvenile delinquency by an p> 

I estimated W." YEKSAVICH, supra, note 7, at  footnote 21. 
1 

41 18 U.S.C. 503137 (1970). 

18 U.S.C. 5001-03 (1970). 

18 U.S.C. 5005-26 (1970). 

4.1 42 U.S.C. 3811-91 (1970). 

45 SENATE REWRT, supra, note 6, at  4244-45. 
4t1 P.L. 93-416,88 Stat. 1109 (approved 7 September 1974). 

47 1 SENATE REPORT, supra, note 6, at  4235. 

uI Id. ,  at 4241. 

491d., at  4243. 

M, I d .  

Id. 

521d., at  4244-48. 

5a Sec. 201,' P.L. 93-415. 

SENATE REPORT, supra, note 6, a t  4248. 

65 Sec. 206, P.L. 93-416. The Council is composed of the 
Attorney General, Secretary of Health, Education and Wel- 
fare, Secretary of Labor p d  other notable officials. No 
representative of the Department of Defense is named to  the 
Council by the statute. 

Sec. 207, P.L. 93-415. 

57 sec. 241, P.L. 93-415. 

58 Sec. 521, P.L. 93-415, 18 U.S.C. 4351-52 (1975 Supp.). 

58 18 U.S.C. 5031 (1975 Supp.). 

18 U.S.C. 5032 (1975 Supp.). 
I d .  

18 U.S.C. 6036, 5038(d) (1975 Supp.). 
Letter from George Beall, U.S. Attorney, District of 

MD., to the haltimore Military Police Field Office, subject: 
Juvenile Justice and Delinquency Prevention Act of 1974, 
dated 3 Dee 1974 '(emphasis supplied). Fewer than 700 juveniles 
are annually processed through federal courts. SENATE RE- 
PORT, supra, note 6 ,  a t  4264. 

A representative of the Law Enforcement Division, 
Human Resources Development Directorate, Ofice of the 
Deputy Chief of Staff for Personnel, Department of the Army, 
advised the author on 6 February 1975 that such statistics are 
not kept and there are no plans to keep them. 

References to the survey will be cited as "Survey Re- 
sponse No. -." 

Survey Response No. 20. 

s7 Survey Response No. 19. 

BB h y  Reg. No. 210-10, paras. 1-5,1-13 (30 Sep. 1966,m 
changed). The authority of the installation commander is 
thoroughly analyzed in Dept. Army Pam. No. 27-21, sec. V, 
chap. 6 (Oct. 1973). 

Cafeteria & Restaurant Workers Union v. McElroy, 367 
U.S. 886 (1961). In Flower v. United States, 407 U.S. 197 
(1972), the Supreme Court held that a commander can not 



DA Pam 27-5041 
16 

exclude civilians from main arteries running through an instal- 
lation that are open to the public. 

70 18 U.S.C. I382 (1970) (conviction d e s  a paximum 
punishment of a $500 fine and six 

71 Army Reg. No. 600-30, para. 

d d  

Army Reg. No. 608-1, para. 3-7'(15 

15 Army Reg. No. 40520, pam. 3a (1 Aug 
For a thorough discussion of all aspects of jurisdiction, see 
Dept. Army Pam. No. 27121, sec. 3, chap. 6 (Oct 1973). 

Army Reg. No. 405-20, para. 3a (1 Aug 1973, as chahged). 
77 U.S. Constitution, art. I, sec. 8. 3 .  

Dept. Army Pam No. 27-21, para. 6.7a ( O d .  1973). 

' @ A m y  Reg. No. 405-20, ,para. 3b (1 

so YEKSAVICH, eupra, note.7, a t  61. 
/ I  

changed). 

81 Dept 
82 I d . ,  at  para. 6.11a; Army Rig. 'No. 405-20, para. 4a (11 

1, para. 6 . 1 0 ~  (Oct. 19 
t 

Aug. 1973, as changed). 

the states to impose motor vehicle fuel taxes, use and sales 
taxes and income taxeh on federal enclaves. Dept. Army Pam. 

For example, Congress has enacted legiqlati 

No. 27-21, para. 6.11~ (Oct. 1973). 
) b  

B4 398 U.S. 419 (1970). 

85 18 U.S.C. 13 (1970). 1 

Adams v. Londeree, 139 W. Va. 748, 83 S.E.2: 127 
(1954). 

87 Coundy of Arapahoe v.'DOnoho, 144 kolo. 321; 356 P.'N 
2y (1960). 

of Chosen Freeholders v, McCorkle 98 N.J. Super. 
45 .2d 640 (1968). , 

20 U.S.C. 2 3 a 1  (1970). 
Dept. Army Pam, No. 27-21, para. 6.11d. This situation 

should not be confused with the one wh& federal courts hear 
a civil suit, based on diversity of citizenship or other grounds,' 
where the court deals with state laws. In such situations, the 
law applicable on federal enclaves is not in quedtion. 

, 

81 18 U.S.C. 13 (1970). 
82 Army Reg. No. 405-20, para. 5 (1 Aug. 1973 as chan 
ea 10 U.S.C. 2683 (1970); Dept bf Defense D 

M y  1972). I 

Dept. Army Pam. No. 27-21, para. 6 . 9 ~  (Oct. 1973): 
Reg. No. 405-20, para. 9 (1 Aug. 1973, 

-95 Transitory action; can 'be enforced 
jurisdiction over the civil defendant, regardless of where the 
cause of action occurred. h a l  actions must be enforced in the 
court having physical jurisdiction over the place where thd' 
cause of action arose. Contract and $ersonsl injury actions are 

transitory. Divorce and adoption actions are local.'Dept. k y  
Pam. No. 27-21, para. 6.1Od (Ott. 1973). 

98 Kansas Stat. Anno. 38-806 (1963) (emphasis supplied). 
81 Letter from George Beall, U.S. Attorney, District 'of 

ss Survey Response Nos. 8 and 32. 

gs Army Reg. No. 1 W 5 ,  para. 2-1 (4 Nov. 1974). 
loo Army Field Manual No. 19-20, chap. 30 (Oct. .1971). The 

author's survey revealed that most installation provost mar- 
shaloffices have detailed local procedures on handling juvenile 
investigations. Forts Gordon and Benning, Georgia, and Fort 
3liss, Texas, have model policies and procedures. 

Maryland, s u p . ,  note 63. 

l01 I d . ,  at  para. 30-6a. ,I 

lo2 Interviews at Fort Leavenworth, Ka 
lowing officials: Captain Jack Sattler, Social Work Officer, 
Human Resources Center, 10 1975; Major, Harry 
Johnson, Provost Marshd, 14 Fe 5; and Colonel Joseph 
Conboy, Staff Judge Advocate, 6 Feb. 1975. 

lo3 Survey Response Nos. 11, 12, and 16. 

IO4 Survey Response No. 22. 

105 Army Reg. No. 31-200, para. 11-94 (13 Feb. 1968, as 

I '  

changed). 
108 Army Reg. No. M, para. 2 (8 Jan. 1975). 
110 Army Reg. No. 2M6,  para. 8 (19 Sep. 1967). 

111 Army Reg. No. 19L5, para. 2-2 (1 Aug la, as 

J12 18 U.%C. 1382 (1970), ~ . 

113 Army Reg. No. 21050, para. IO-28a (9 Jul 1973, a s '  

11' 10 U.S.C. 1076 (1 

l I 5  JAGA 19W4104, 

' ' ' 

changed) (Uniform Traffic Point System). I 

changed). 

62, digested in 106 Judge Advo- 
a t e  Lebal Ser. 6 (refusing medical treatment). 

JAGA ~963nSo1, 15'Feb. 1963, digested iq 123 Judge 
Advocate Legal Ser. 10; Hines v. Seaman, 305 F. Supp. 664 
(D. Mass. 1969) (theft and assaul stepson were grounds for 
termination). 

j 1  

I l l  

lZ2 Survey Response N 
123 18 U.S.C. mi (i970). 
1% 18 U.S.C. 5032 (1975 Supp.) The statute provides that 
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State 

0 
2 
0 
0 

. 2  
5 
0 
0 ’ 

0 
12 

juveniles may be proceeded against in “an appropriate District 
Court of the United States.” This appears to preclude juvenile 
proceedings before a magistrate. See Wig0 v. Wedding, 418 
U S .  461 (1974). 

125 Survey Response No. 6. 

12E Survey Response No. 20. 

lm h y  Reg. 190-29 (22 Jul. 1971). 

lm A m y  Reg. No. 190-5 (1 Aug. 1973, as changed). 

18 U.S.C. 1382 (1970). This subject i s  discussed in Lloyd, 
Unlawful Ently and Re-Entry I n b  Mi l i ta ly  Reservations in 
Violation of18 U.S.C. sec. 1982, 53 MIL. L. REV. 138 (1971). 

I3O House Report (Judiciary Committee) No. 1629, 3 Jul 
1968, U.S. Code Congressional and Administrative News, 90th 
Congress, 2d Session, at 4256; Franks, Prosecution in Civil 
Courts of Minor Offenses Committed on Military Installla- 
times, 51 MIL. L. REV. 85 (1971). 

131 In Weissman v. U.S., 387 F.2d 271 (10th Cir. 1969, a 
woman who was ordered not to reenter an installation after 
disrupting a court martial was convicted for reentry. 

*=Survey Response No. 2. The plan is de scn id  in 
Juveniles Get a Second Chaizce, Army Times, 24 Oct. 1973, p. 

/”i 26. 

Survey Response No. 20. 

Survey Response No. 14. 
- 

la5 Legislation now exists for such matters as state use and 
sales taxes, income and motor vehicle fuel taxes. Dept. Army 
Pam. No. 27-21, para. 6 .11~  (Oct. 1973). 

Sec. 206, P.L. 93-415, provides that the President can 
name members to the Council in addition to those named by 
statute. 

Federal Formal Informal 

, O  26 2 
0 5 10 
0 11 0 ’  
0 12 4 

20 60 UNK 
0 7 22 
2 31 2 .  

Zb 2 25 
Sb U N K .  UNK , 

) I  0 “ 4  2 3 ,  

Appendix B 
I I 1974 Juvenile Delinquency ,$tatistic 

‘Name of a 

Installation 

Ft Huachuca 
Ft Monmouth 
Redstone 
White Sands 
Ft Knox 
Ft Belvoir 

Ft Eustis 
Ft,Gordon 
Ft Benning 

I Ft Lee 
i 

Type of 
Jurisdiction 

Exclusive 
Exclusive 
Exclusive 
Exclusive 
Exclusive 
Exclusive 
Exclusive 
Exclusive 
Exclusive 
Exclusive 

Acts of 
On-Post 
Juvenile 
Delinquency 

30 
50 
35 
25, 
50 
27 
39 
43 
64 

I 456 

Appendix A 
1. Installation name: 
2. Type of jurisdiction (e.g., exclusive; con- 

current, mixed): 
Approximate number of incident repbrts of 

juvenile delinquency on your post in 1974: 
b. Approximately how many of these reports 

were brought to your attention for action: 
4a. Approximately how many juveniles lwho 

committed offenses on your post were ‘pro- 
secuted in 1974 by state authorities: 

b. 3 y  federal authorities: 
c. What types of offenses were involved: 

5a. Approximately how many formal actions 
(e.g., bar from post, terminate quarters, 
deny privileges) were taken in 1974 on your 
post as a result of juvenile delinquency: 

b. How may informal actions (e-g., letters of 
admonition) were taken: 

c. How many offenders were turned over to 
state juvenile authorities: 

6. Describe in detail the procedures and per- 
sonnel used at your installation to handle 
juvenile .delinquency problems (include in- 
formation on relationships with state and 
federal authorities: 

7. What are the major problems you have in 
dealing with juvenile delinquents: 

8. Please include any local r 
SOPS you have concernin 
juvenile delinquents. 

9. Comments: 

1 .  

Referred 
to State 
Juvenile 
Authorities 

0 
1 
Q 
0 
0 

29 
0 
0 
5 .  

16 
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Administrative 
Prosecuted Bv I '  1 Actions 
Juveniles 

Name of 
Installation 
Ft McClellan 
Ft: Rucker 
Ft Jackson 
Ft beavenworth 
Ft Bliss 
Ft Polk 
Ft Sill I 

Ft Wood 
Ft Ord 
Ft Hamilton 
Ft Meade 
Ft Devens 
Ft Bragg 
Ft Stewart 
Ft Riley 
Ft Campbell , 
Ft Hood 

Ft Lewis 

Referred 
to State 
Juvenile Type of 

Jurisdiction 
Exclusive 
Mixed 

t Exclusive 
Exclusive 
Exclusive 
Mixed 
Mixed , 
Mixed 
Exclusive 
Exclusive 
Exclusive 
Exclusive 
Mixed 
Exclusive 
Mixed 
Exclusive 

a All figures are approximate. 

18 
Acts of 
On-Post 
Juvenile 
Delinquency 

10 
46 
22 
15 
.50 
20 
55 

UNK 
560 

64 
37 

A 114 
20 A 

0 
t 115 

25 1 

Federil 

2 
0 
0 
5 
1 
3 
0 

400b 
1 
0 
0 
5 
3 

' 0  
UNK 

' 0  
1 
0 
6b 

3b 
state 

0 
0 
0 
0 
5 

10 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1 
0 
0 
1 
0 

Forma 

23 
16 
6 

23 
0 

11 
1 

10 
15 
17 
3 
5 
2 
5 
6 
1 
1 
4 
1 

0 

8 .  
UNK 

24 
10 

UNK 
10 
25 
2 

UNK 
UNK 
UNK 

3 '  
UNK 

nformal Authorities * 
4 
0 
0 
0 
0 
1 
0 
0 
0 
2 

0 
1 

UNK 

0 
, 8  0 I 5 

Exclusive 
Mixed 

90 
135 6 

b J.S. magistrgte "handled" informally. 1 * " ,  
UNK=unknown. r 

10 

I 

Crossed Sword and Pen d Other "rad arks of ,the Judge Advocate 
By: 1st Lieutenant Edward F .  Huber, JAGD (1945) 

This iight but enlightening piece marks the Sec-' 
ond installment in our bicentennial series of histor- 
ical Corps writings. It has been reproduced, with 
pe+ssion,"from the March 1945 issue of The 

Judge Advocate Journal. The author i s  now en- 
gaged in the private practice of law in New York 
City, and is  still active in the ,Judge Advocates 
Association. 

* * *  
The recent produ finistra- iate General's Department. A well-bred explainee 

tions of Staff and Faculty of The Judge Advocate 
General's School at Ann Arbor usually find in the 
course of that wonderful delay in route in the 
interest of the public service that 'their insignia 3. 
comes in for some close scrutiny. The people who 
stop for another look are really not arrested by the 
newness of the lieutenancy shining forth from the 
shoulders, but by the emblem below the notch in 
the lapel. Questions often follow, and then comes 
the pleased explanation that'the sword and pen, 
crossed and wreathed, denote The Judge Advo- 

responds with a re 

1- MY memow is really not 80 short. 
2. Cf. Par. 21, AF 

numbers do properlp-t rec- couIBe, cogno 
the insignia. 

a-1 Not all prq~e xample, one of my 
'fi-iends recently forwarded a packing company adver- 
tisement which showed a luscious roast of beef behind a 
crossed sword and quill pen, and some scribbled com-, 
ment that this would be appropriate for JAS if assigned 
to K. P. Vulgarians still abound, unfortunately.3.11 

3.11 I have always longed to me a footno& to a footnote, or 

I 

I 

,- 
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This sort of thing continues to happen to men 
old and new in the Department, and usually re- 
sults in the nice feeling of being part of a small but 
distinctive organization. If there appears to be a 
taint of smugness in this, let me hasten to say that 
any smugness i s  usually dissipated in the first 
three days of the fist duty assignment, and is 
soon displaced by a continuing pride which the 
achievements of the Department, both present 
and past, fully justify. Certainly the insignia, or 
distinctive mark, fosters esprit de corps.4 

But the J A  was not always a marked man, and 
when he was, the mark was not always the same 
as at present; and in this lies the tale to be told. 

For considerable periods there were no statu- 
tory Judge Advocates, nor Judge Advocate Gen- 
eral.5 At other times Judge Advocates were not in 
u n i f ~ r m . ~  The frst distinguishing mark came in 
1857, when the Army Regulations required that 
JAs sometimes wear a white pompon.’ But when 
the Regulations were revised in 1862, reference to 
the distinguishing pompon was omitted, and it 
was not until 1918 that there were again specially 

rc‘. prescribed colors.8 

subfootnote, and the Dewey Decimal System used 
elsewhere in the Army presents limitless possibilities 
of exploitation in this field. 

4. One of the main piirposes of insignia. For example, 
certain British regiments have adopted the  coat of 
arms of their great leaders of earlier days. Colors and 
insignia have long served the same function. In addi- 
tion to the morale factor, there was originally a very 
practical purpose as  well-distinction from troops of 
the enemy. 

5. E.g., 18W2-1812; 1821-1849. 
6. Although there were then no statutory Judge Advocates, 

both the General Regulations of 1821 and of 1825 included 
among those to be attached to general headquarters “the 
superior judge advocate.” But par. 865 of the 1825 Regu- 
lations stated: “Chaplains, judge advocates, commissaries 
of purchases, and store keepers, have no uniform.” The 
duties of judge advocates were prescribed in the General 
Redat ions  of 1841, although no judge advocate was in- 
cluded in the staff corps. General Holt, Judge Advocate 
General h m  1862 to 1875, is always pictured ln civilian 
clothes. 

7. Par. 1433, Army Regulations of 1857. Par. 1430 provided: 
‘The pompon will be worn by all officers whenever the 
epaulettes are worn.” The pompon was a tuft of doth 
matee which looked like an undersized tennis ball and 
protruded from the hat. 

8. Distinctive colors antedate distinctive insignia in Ameri- 
can pihtary history. The oldest insignia is the flaming 
bomb of the Ordnance Department, adopted in 1832. But 

r“ 

The colors of The Judge Advocate General’s 
Department are now dark blue piped with white.s 
Before these were adopted, they were the colors 
of the Inspector General’s Department, which 
switched with the JAGD by adopting the latter‘s 
colors, dark blue piped with light blue.10 

In the period 1872-1890, although without spe- 
cial colors or device, officers of the Judge Advo- 
cate General’s Department,’l or the Bureau of 
Military Justice, l2 were distinguished by the let- 
ters “J A” in Old English characters embroidered 
on the shoulder kn0t.1~ 

The present authorized insignia i s  prescribed 
for collar and lapet of coat, and described: “A 
sword and pen crossed and wreathed 11/16 inch in 
height.”14 This design’ was first adopted in 1890. 

Its original execution was rather fancy. General 
Order 53,23 May 1890,15 provided that the insig- 
nia for officers in The Judge Advocate General’s 
Department should be worn on shoulder knots, 
and should be 

‘I. , .of gold cord, one-four$ of an inch in diameter, Rus- 
sian pattern, on dark blue cloth ground; insignia of rank 
embroidered on the cloth ground of the pad.. .with sword 
and pen crossed and wreathed, according t o  pattern, em- 

- the Corps of Artillery formed during the Revolution by 
the Continental Congress was both the first %gular” (as 
distiguished from sectional, or militia) army group, and 
the fist to have a designated color, scarlet-for a coat 
lining. “he skirt of the coat wm hooked back 60 that the 
l i n g  would show. Scarlet is still the Artillery color. 

9. Par. 8711. AR 600-35,31 March 1944; par. 63m, AR 601% 
35, 10 Nov 1941; par. 3k, AR 600-38, 17 Aug 1938. Most 
appropriate of all are the colors of the Finance 
Department-gold and silver. 

10. Sec. 11, Cir. 70,1936; par. 49-0, AR 60035,31 Dec 1926; 
par. 48-0, AR 60035,25 Nov 1924; par. 450, AR 60035, 
14 Oct 1921; S. R. 42, 15 Aug 1917. Par. 49%, C. 5, 17 
July 1918, S. R. 42, provided for piping on the overseas 
cap in “dark blue with light blue threads.” 

11. Par. 1779, Anny Regulations, 8 Feb. 1889. 
12. Par. 2646, Army Regulations, 17 Feb 1881. G. 0. 29, 

1888, G. 0. 92, 1872; G. 0. 76, 1872. 
13. The Calvalry can claim the most unique identification, 

other than colors or insignia. For a considerable period 
(1841-1857) Army Regulations provided that “mus- 
taches,” or “moustaches," would not be worn, wwpt by 
cavally regiments, “on any pretense whatever.” (A. R., 
1841; A. R., 1847). 

14. Par. 26b (2) (o), AR 600-35, 31 Mar 1944. 
15. This was an amendment to the Uniform Regulations 

then in force, as promulgated in the Army Regulations 
of 1889. 



PA Pam 27-50-31 
20 

insignia was concerned, related .to position, and 
not design. Insignia were prescribed to be worn 
on the sleeves of the full dress coat and overcoat, 
and on the collar of the dress, service, and white 
coat; gold or gilt embroidery or metal for the full 
dress coat; gold or gilt metal for the dress and 
white coats; and dull finish bronze metal for the 
service coat and overcoat.22 

Thus matters continued until World War I, 
when the size of the insignia was prescribed as one 
inch in height. It was worn on the collar of the 
uniform coat. It could be of gold, or gilt, or bronze 

When the current series of Army Regulations 
was promulgated in  1921, the previously existing 
provisions of the old Regulations relating to J A  
insignia were adoptkd without Change and ’ in- 
cluded in AR 600-35, 14 October 1921.24 But’ the 
period of post war unrest was having its effect. 
Another revision af the uniform was agitated. 
This time it affected not only uniform design,‘but 
J A  insignia design as well! Some may consider this 
merely as an interesting abemtion; for it was 
obscurely documented, promptly repented, and 
largely forgotten.z5 - 

The complete revision’of AR 600-35, 14 October 
1921, was undertaken jn’1923. Now the revision of 
Army Regulations is no light matter, particularly 
when they relate to the uniform, where opinions 
and tastes may differ widely, and a t  a time when 
there are no urgencies of war to restrict a natural 
desire for latitude of expression.zs Army ‘channels 
were busy thoroughfares of memoranda, concur- 
rences, counter proposals and indorsements. 
Added to this stream was a proposal to change the 
JA  insignia which had been basically the same 
since 1890. 

In the fies of the ‘National Archivesz7 there is a 
page proof of a redsion of AR 600-35 proposed to 
be promulgated 7 June 1924, which provided that, 
effective 1 July 1924, the JA insignia should be: “A 

metai.23 . I  

,- 
. 

22. Par. 57(b), G. 0. 169, 1907. 
23. Paragraphs 34 and 36, Uniform specifications, 1917, as 

I published in Special Regulations 42, 15 Aug 1917. 
24. Par. 13(b)(2)(q). ’ 
25. In Iad, the writer hopes the owing disclosures will be 

generally a surprise. 
26. As a matter of bibliographid interest, the pertinent 

files at the National Arthives fully bear this out. 
27. National Archives’ file, A. G. 300.33 (5824). 

/ 

broidered in silver on the cloth p u n d  6 f  the pad (except for 
, a colonel and assistant judge advocate general,16 who will 

wear the device made of solid siIver on the knot midway 
‘between the upper fastening of the pad).”17 

raldic Section o f  the Quartermaster 
Corps, which is charged with knowing about such 
things, is authority for the explanation of the sig- 
nificance of the design: the pen is to denote the 
recording of testimony; the sword, 
character of the ’ Department’s mis 

h, the traditional symbol of accomplish- 

In 1894 the JAG insignia was required to be’ 
embroidered ‘in gold on “undress coats.” l9 In 1899 
silver insignia w prescribed for the Judge Ad- 
vocate General, be w o h  on epaulettes.20 In 
1902 there w& a return to the gold standard, but 
gilt was an authorized substitute for the royal 

In 1907 there b a s  a complete revision of 
the Uniform Realations, which, so far as the jA,  

16. The absence of a prescn’bed device for the Oudge Advo- 
cate General is probably explained by the fact that at the 

‘ time the incumbent was Buspended from tank (GCMO 
19, Hq of the Army, 24 Feb 1885) and the only Assistant 
Judge Advocate General was Acting Judge Advocate 
General. Cf. F’ratcher, Notes on the H i s t u r ~ ~ o f  the 
JAGD, 1 JA Journ. 10. 

17. At this point it is appropriate to note a curious parallel in 
.* the development of the insignia of the Inspector Gener- 
~ al’s Department and the JAGD. The design of the pres- 
( , ,, ent insignia of both Department was authorized in the 

) same year, 1890, by the same General Order. Both in- 
signia were’wreathed, which result@ in some similarity 
of appearance. Whether the IG insignia was equally a p  
propriate will be left for personal deduction, but there is 
no dispute about its inclusion of the faces, or bundle of 
sticks and an axe, which a t  that time a t  least must have 
been thought to have some significance. No provision 
was made for the wearing of the JA insignia, as there 
was for that of the IG, on the forage cap badge. Forage 
is defined by Webster both as “to search for provisions,” 
and “to ravage.” Obviously JAs would have no need for a 
forage cap. 

18. There are noteworthy examples of perhaps fnare appro- 
priate army insignia Consider that of Chemical Warfare 
Service, with its chemical r e t o m  held together by or- 
ganic chemistry‘s basic hexagon, the benzene ring; and 

ic’s traditional lyre, for the army band; and the Med- 
ical COT’S mythological caduceus, or snake-twine staf f  
of Aesculapius, the Greek god of medicine. But of all, the 
writer personally liked best the down to earth World 
War I insignia for cooks-a pot. 

18 

19. cir. 7,11894. j ! .  
20. G. 0. 144, 1699. 
21. G. 0. 81, 1902, as  mended by par. 63(b), G. 0. 132, 

1902. 

e w- 



DA Pam 2750-31 
21 

balance upheld by a Roman sword and ribbon 
blindfold, 1 inch in height. Scales and sword hilt to 
be gold, blade of sword and ribbon silver.’’ Ac- 
companying the page proof i s  an unauthenticated 
check list purporting to ehow the authority for all 
changes. This states uninformatively, relative to 
the above, “Approved by Staff.” Voluminous as 
was the discussion of other changes, for whatever 
reason this change has no discussion or comment 
officially preserved. 

The actual publication of the revision of AR 
600-35 was delayed until 1925, although it ap- 
peared under date of 25 November 1924. In para- 
graph 15(b)(2)(q) the changed JA insignia was de- 
scribed as above quoted. The picture at the begin- 
ning of this article shows what it looked like. 

JAGD should be so meager on the subject; but 
they disclose nothing as to the origin of the 
change; or who proposed it; or why; or who de- 
signed the new insignia. The Quartermaster 
Corps Heraldic Section, which had no trouble fur- 
nishing information about the 1890 design, could 
throw no light on a change thirty-four years later. 
Colonel Henry Harmeling, now Judge Advocate 
at Mitchel Field, New York, and Major G. M. 
Chandler, of  the Army War College Historical 
Section, have kindly provided the explanation. 

It is a strange thing that the official records of .  

after the armistice that anything was done to 
remedy the 

In addition to the confusion of IG and JAG in- 
signia, a more fundamental reason for the change 
was held in some quarters. A few officers of the 
Department considered the crossed sword and 
pen not sufficiently symbolic of the JA’S functions, 
and hoped for a more appropriate replacement. 
Among them was General Walter A. Bethel, then 
The Judge Advocate General. Major Chandler, at 
that time with G-4 and in charge of the army’s 
heraldry, was consulted. I t  was he who designed 
the Roman sword and balance inisgnia. 

The sword again indicated the military charac- 
ter of the Department. It was a Roman sword, 
because Romans were great law-givers. The bal- 
a n ~ e , ~ ~  or scales, has its origin as a symbol of jus- 
tice in antiquity. 

The change was not popular. A few officers pro- 
cured the new insignia; most did not. Shortly upon 
the retirement af General Bethel on 15 November 
1924 the JAs were canvassed for their views on 
the new insignia.33 Most of them wanted the 
crossed sword and pen. 

One of the fist acts of General John E. Hull, as 
new TJAG, was to procure the rescission of the 
change. Exactly when this was effected is  not 
clear, except that it was some time between 15 
November and 29 December 1924. On the latter 
date a letter went forward “To: All Judge Advo- 

announcing that AR 600-35,25 November 
1924, was soon to be issued; that it promulgated a 
change in JA insignia from sword and pen to 
Roman sword and balance; that the change had 

theretofore been published; that subsequent to 
the printing of AR 25 November 1924, but 

If you have been the footnotes care- cates (Regular Army, National Guard, Reserve fully UP to this point, YOU will recall that in note 17 
reference was made to the IGs. They are in again‘ 
It  seems that in the last war the JAGD was very 
sma11928 and outnumbered by the IGD. 

known’ But because there was the common 
ment of the wreath in both,29 occasionally Confu- 
sion of the two occurred. It was all right in some 

The became better &en authorized since 1 July 1924, but had not 

cases, but not when a JA was mistaken for an 
Inspector. This evidently happened too frequently 
for too many JAs.~O However, changes come 
slowly, for it was more than five brooding years 

28. Seventeen officers at the beginning of the war, 426 just 
after the axmistice. Cf. Fratcher, Notes on the Hietory 
of the JAGD, 1 JA Joum. 11. 

29. The Interpreters Corps also had a wreathed insignia, 
but the letters IN”, which the wreath surrounded, a p  
parently looked like neither axe nor sword nor pen, and 
no confusion is reported. 

30. Col. Harmeling states: “It entailed a lot of explanation.” 

31. &I. Harmeling puts it, ”to avoid this m ~ h m m z t . ”  
32. The design of the balance is  interesting. It is  taken &om 

one of the magnificent bronze W c  signs which orna- 
ment the floor of the main reading room of the Library of 
Congress. 

33. According to Col. Harmeling: “Some took no stock in the 
inability to distinguish between the old insignia and the 
Inspector General‘s Department; others thought The In- 
spector General should have been the one to do the chang- 
ing.” Bravo! At any rate, it was peace-time, ofiicers were 
customarily not in uniform, thus insignia were 80 rarely 
worn that confusion waa virtually impossible. 





It  is not necessarily a reproach that our society 
has not fuKlled all its aspirations.' In many ways 
we have progressed far beyond the dreams of the 
founders who set our law into motion-in our size 
and numbers, in the distribution of material ad- 
vantages, in the access to education and in the 
cultivation of the arts. In many ways our aspira- 
tions have changed and will continue to change. 
Even the good society-perhaps because it is 
good--cannot ever be wholly satisfied. Indeed the 
good society must have ideals beyond its attain- 
ment. A vital society inevitably has problems 
which must be solved. It is the responsibility and 
the joy of the lawyer to try to solve them. 

Our society and its law have difficult problems 
to face today. Not the least of the problems is the 
increasing resort to the law to settle differences 
among individuals and organizations once resolved 
by informal relations of trust and comity. The 
courts clog with lawsuits brought either because 
people don't believe they can make their grievance 
known any other way or because they don't want 
to give up a single chip in the process of bargain- 
ing for an advantageous settlement of their claim. 
The lawsuit is no longer the last resort. For those 
who think they are powerless in the face of imper- 
sonal and indifferent institutions, the lawsuit is 
the only resort. And for those who are well- 
schooled in the resolution of disputes, the lawsuit 
is a method, not so much for having a tribunal 
resolve an issue as for forcing a resolution out of 
court. 

As the system of civil justice has become clut- 
tered, the criminal justice system has fallen into 
incredible disrepair. The burden of increasing 
crime has put pressures upon the system which it 
is incapable of supporting. Criminals have learned 
to use the inefficiency of the system to their own 
advantage and the result i s  grave. An unpublished 
study conducted in one major American city 
showed that only four percent of the persons ar- 
rested for a felony were actually convicted of that 
felony. Even fewer ever went to prison. FBI 
statistics show that there are only 19 arrests for 
every 100 serious crimes reported. The lesson for 
potential criminals in this i s  clear: that they can 
use the law's weakness to avoid being punished. 
The deterrent force of the law falters upon that 
lesson. The crime problem spirals upon itself. If 

/ 
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the criminal justice system weakens the deterrent 
force of the law, then there is more crime. And 
that extra crime puts its burden directly back on 
the already overwhelmed system. 

The law has also outgrown many of its tradi- 
tional categories as we have called upon it to solve 
complex, technological problems. For example, 
while once the law of nuisance served as the bul- 
wark of knvironmental protection, today its easy 
maxims are not nearly enough. The law is now 
called upon to discover what may harm us, strike a 
subtle balance of harms and benefits, and recog- 
nize that the conduct of any one of us may be 
trivial individually but devastating in the aggre- 
gate. The law must concern itself with events so 
great as an accidental burn-out at a nuclear power 
plant and so small as the tiny bursts of vapor fro& 
the nozzles of aerosol cans. Of course, the law has 
always been general, has always applied to the 
great and the small. But the burden put upon our 
law by scientific knowledge about the conse- 
quences of our acts and the technological advances 
that raise ever more complicated questions of con- 
trol cause some to yearn for the return of inno- 
cence. They might wish for the return of an era in 
which the threat to our environment might again 
be as obvious as a chimney belching black smoke 
now seems to us. But that era will not return. 
Rather what we must now reach for is a much 
more delicate balance of interest. 

There are problems, indeed, and it is because of 
these problems, not in spite of them, that the rule 
of law is so central in maintaining progress. For 
the rule of law requires'that we meet these prob- 
lems by applying to them our deepest human val- 
ues. What then is the rule of law? 

I t  i s  often said upon solemn occasions such as 
this that ours is a system of laws and not of men. 
The idea of the rule of law developed in the Middle 
Ages in an atherworldly context that could distin- 
guish laws from men. In the 13th century in Eng- 
land Bracton argued that since a universal law 
rules the world, even kings and rulers were sub- 
ject to the law. British history gave content to 
Bracton's abstract argument, and by the 16th cen- 
tury the medieval idea that a universal law gov- 
erned the world supported the growing belief in 
the supremacy of the common law. . 
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That belief is really quite extraordinary. Its de- 
ielopment was hardly irresistible., Lord Coke 
himself resisted it while Attorney b n e r a l  only to 
advance it powerfully when he became a judge. On 
a Sunday late in 1608 in Whitehall Palace Coke, 
then Chief Justice of Common Pleas, stood before 
King James I as the King assured him that the 
King would “ever protect the common law.” But 
Coke replied, you will recall, “The common law 
protecteth the King,” and James flew into a rage, 
calling Coke’s argument traitorous for it set law 
above the monarch. By Coke’s own report, the 
King proclaimed that since the law was founded 
upon reason, the King‘s reason could be the final 
source of law. To that Coke replied that the King 
had natural reason as well as any man but that 
“his Majesty, was not learned in the Laws of his 
Realm of Englanq; and abuses which concern the 
Life, or Inheritance, or Goods, or Fortunestof his 
Subjects are pot to be decided by natural Reason 
but by the artificial Reason and Judgment of the 
Law, which requires long Study and Experience 
before that a man can attain to the cognizance of 

ply was explosive. He threatened 
to strike the Chief Justice, and Coke fell prostrate 
before the King‘slmajestic wrath. 

issued an order under his seal which again as- 
serted ‘the supremacy I of the common law, 

Over time Coke’s views as tq the supremacy of 
law prevailed and even the Crown’s prerogatives 
became SO circumscribed by Parliamentary and 
judicial limitations that., those which remained 
could only be described as existing as an aspect of 
the common law exercised by the Crown only be- 
cause the law allowed it. What does the rule of law 
mean today? It cannot mean that the law operates 
independently of men. It must mean that there is 
some common center of agreement that informs 
the conduct of all men who work with the law. 
Sometimes the m1C of law i s  taken to prohibit dis- 
cretion tin the application of government power. 
But the ,law works throughiwords, and -words 
themselves invite discretion in their application. 
The rule .of .law, i f i t  .means anything in this re- 
gard, refers to the disciplined application of words 
o r  ideas to the situations they are called upon to 
influence.lNo rule is automatic in its application. 
To 3 beater  or lesset. degree the step o f  determi- 
nation is always required. 

, But the next day, from the Bench, Lord Coke 
I 

As I said at , the  outset, the idea of the 
sovereignty of the rule of law recognizes the uni- 
versality of the law’s effect. It also recognizes the 
universality of the manner in which law develops. 
Law is not only the product of lawyers. The whole 
society uses and interprets the law. And because 
of that, the law expresses something deep and im- 
portant about the values we hold as a people. I t  
expresses our strongest commitments and the 
highest aspirations. Law is not everything in soci- 
ety. The law is only one of a number of institutions 
through which we express ourselves and which in 
turn influence us, maintain our customs and 
change our habits. Thus law takes a place along 
with family structures, religious beliefs, the ex- 
pressions of art rand the explanations, of science. 
Law embodies the values common to many of 
those institutions. Law, as the custodian of the 
historic rights mankind has developed €or itself, 
must never be regarded as the tool of the power of’ 
the moment. 

The public, the press, the academic community, 

aw. As new’human values 
and ideas make their way into common accept- 
ance, they also make their way into the law whicli 
translates them into words by which common con- 
duct may be governed. By guiding common con- 
duct, by speaking in words, the law has its own 
power to educate, to alter‘commonly held views, 
to shape the thinking public whose‘thinking 
in turn ‘shapes the €a 

As the law i s  the custodian of historical value, 
the legal profession has a special role as the trus- 
tee of the law, But what is the nature of the legal 
profession? It has many different roles. 

If one reaches back into legal history the differ- 
ence between courts ‘and legislatures was much 
less marked than it i oday. Parliament stin func- 
tions as a high court reminder of the time when 
the distinct functions of legislatures and courts 
were seen as one. XTGday the courts and the’legis- 
latures operate quite differently, ’ representing 
skparate  aspects of the legal system. Neverthe- 
less, the distinction between judging and legislat- 
ingis quite old. Even though legislatures do some- 
times merely restate the law and even though 
judges sometimes change it, there is  a central dif- J 
ference between applyinglthe law as a judge and 
changing it in the public interest 3s a legislator. 

assertions and conduct’in- cli 

8 

P 

I 
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The legislators are guided, of course, by their vi- 
sion of the Constitution's meaning and by a sense of 
duty to lead and to speak for their constituents as 
the constituents would speak ,were they present to 
be informed by debate in the public forum. The 
question of change is before the legislator and the 
fashioning of the public will must be their goal. 
Legislatures in large part are the forum for public 
involvement in its most immediate, changing and 
diverse form. 

Courts recently have on occasion been places of 
high public drama, and modern procedures allow 
great diversity of interest tp be represented in 
cases which would at one time have jncluded only 
the two primary partieg in dispute. Still the courts 
have a different goal than legislatures. Theirs is 
not primarily to shape the public will although 
they do this ,somewhat. And they must display a 
different sort of reasoning to supp0r;t their judg- 
ment. The power of judges to resolve disputes and 
speak the law depends in large part upon the 
unique tone in which they render their judgments. 
More than any other lawgivers, they derive their 
power from the acquiescence of others in their 
judgments. Confronted with the duty of resolving 
a particular dispute based upon a particular set of 
facts, the judges must meet the duty by applying 
resonant rules of general and lasting application so 
that their decisions will be seen as legitimate. 
Thus they determine finally the rule of law as it 
applies among the parties before it, but they state 
the law knowing that their statement will bear 
heavily in resolution" of future disputes. Though 
the courts use the language of principle, principles 
change over time as society reassesses its values 
and comes to accept new ways of looking at its 
problems. 

Because they phrase their judgments in terms 
of the reasoned application of principle, too often 
what courts say has been mistaken'for the single 
voice of the law. Lately the practice has been to go 

to the judges when legislators and officials of the 
executive branch fail to live up to their respon- 
sibilities. The apportionment of legislatures, the 
operation of public schools,- even the conduct of 
the war in iVietnam have all been brought to 
courts by those who would have the judges state 
the single rule of law. Sometimes the judges have 
wisely declined to comment. Sometimes they have 
not. In any case, the appeal to the judges as the 
only spokesmen of justice results from a failure to 
recognize the more subtle nature of the rule of law 
in this nation. 

Throughout the history of AngleAmerican law 
there has been a debate over the meaning of jus- 
tice and its relationship with the law. The two 
have been seen as, in some ways, distinct. Justice 
has many forms. Justice i s  one of the virtues, to be 
sure, but in some sense it is aIl of the human vir- 
tues viewed collectively. Justice is the name we 
give our values, and as such it is the source all 
members of the legal profession must draw upon. 

The lawyer's job i s  to translate these value8 into 
d e s .  It is to make those rules consistent one with 
the other in a craftsmanlike manner. It is to try to 
clarify the ambiguity of words, to use language in 
the service of values. The lawyer has an enormous 
responsibility in this regard-to face the most 
complex and demanding problems that our society 
faces, to treat them dispassionately but not with- 
out feeling, to work with words which demand 
constant interpretation. Yet it is also his pleasure 
to do so. It is  what distinguishes him from others 
in the system of law he shares with everyone. 

The purpose of this day i s  to honor the law, and 
the purpose of the law is to try to &ate the condi-' 
tions for the just society, for the continua1 re- 
examination o f  our values and the way they are 
reflected in our actions. Et is to the aspirations of 
the law that, whatever its inevitable current fail- 
ings and weakness, we may rightly and unhesitat- 
ingly pay tniute  today. 

, 

,The Privacy Act of 1974 
1 Bp: Captain Robert E .  Gregg, Administrative Law Division, OTJAG 

sions becoming effective on 27 September 1975. 
The wrong which Congress hoped to right .by the 
Privacy Act was the threat to an individual's right 

1. Introduction. 
I On 31 December 1974, the Privacy Act (PL 93- 

579, 5 U.S.C. 552 a) became law with its provi- 
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to privacy by the collection, maintenance, use and 
dissemination of personal information by the fed- 
eral government. This threat is magnified by the 
increasing use of computers and sophisticated in- 
formation technology. The purpose of the Privacy 
Act is to provide certain safeguards for an indi- 
vidual against an invasion of his personal privacy 
by placing restrictions on the collection, mainte- 
nance, use and dissemination of personal informa- 
tion, 

To appreciate the scope and the impact of the 
Act, one must first understand the meanings of 
“record” and “system of records” as these terms 
are used in the Act. A “record” means any item of 
information about an individual that contains his 
name or other identifying particular assigned to 
him, such as a fingerprint or voiceprint. A “sys- 
tem of records” means a group of any records from 
which information about an individual is retrieved 
by his name or other identifying ’particular. The 
concept of a “system of records’’ is of primary im- 
portance because most of the provisions of the Act 
apply only to  records which are’in a system of 
records. ’ 

Provisions of the Act. 

A. Conditions of Disctosu 

s Perhaps the most important provision of the 
Act is in Section 552a(b) which involves the condi- 
tions imposed on the disclosure of records con- 
tained in a system of records. The general rule i s  
that no record contained in a system may be dis- 
closed by any means to any person or other agency 
except pursuant,to a written request by, or with 
prior written consent of, the person to whom the 
record pertains,~ Clearly such a rule, without ex- 
ceptions, would substantially impede the function- 
ing of the government. There are, therefore, 11 
exceptions to the general rule (5 U.S.C. 652a(b)(1) 
411)). The first three exceptions are the most 
important. The first and the third will be dis- 
cussed in this section, and the second will be dis- 
cussed later. 

The first exception (Sec. 652a(b)(l)) permits the 
agency to use the records internally in the per- 
formance of its business without obtaining an in- 
dividual’s permission on every occasion when his 
record will be disclosed .to the ofticers and em- 
ployees of the agency, The third exception (Sec. 

522a(b)(3)) introduces the concept of the “routine 
use”. Disclosure can be made without the indi- 
vidual’s permission when the disclosure is for a 
routine use. To become a routine use under the 
Act, a use must be for a purpose compatible with 
the purpose for which the information was initially 
collected, and it must be published in the Federal 
Register as a routine use of the information. The 
offices, divisions, and field operating agencies 
within the Office of The Judge Advocate General 
have reviewed the systems of records for which 
they are proponents and have prepared the annual 
systems notices required to be published in the 
Federal Register by Section 552a(e)(4). These 
notices contain the routine uses of the records 
within these systems which are subject to the Act. 
(In that some of the records systems fop which 
systems notices have been prepared are decen- 
tralized (e.g., prosecutor‘s files), those stiff judge 
advocate offices that maintain systems which are 
subject to the Act will be required to comply with 
the requirements of the Act. Further guidance as 
to those systems which are subject to the Act and 
the routine uses that can be made of these systems 
will be forthcoming.) It is by means of identifying 
routine uses that interagency transfers of records, 
as well as transfers outside the federal govern- 
ment, may be made without obtaining the indi- 
vidual’s consent. 

B. Accoicnting of Certain Disclosures. 

’ Section 552a(c) requires that, except for disclo- 
sures to agency personnel in the performance of 
their duties and disclosures required by the Free- 
dom of Information Act, (5 U.S.C. 552) the agency 
must keep an accurate accounting of the date, na- 
ture, and purpose of each disclosure, as well as the 
name and address of the person or agency to 
which the disclosure was made. The accounting 
must be kept for five years or the life of the rec- 
ord, whichever is longer, and‘except for di 
sures made for law enforcement purposes, the ac- 
counting must be made available to the individual 
named in tIie record on his request. Finally, the 
amncy must notify any person or agency to which 
a disclosure has been made, for which an account- 
ing was made, of any correction or notatio 
pute made to the record after that disclosu 
requirement insures that the copy of the record 
that was disclosed is kept timely and accurate. 

.- 

- 4  
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C .  Access to Records 

Section 552a(d) gives the individual the right to 
review any record pertaining to him that is within 
a’ system of records, to have a co 
reyord for a fee for duplication 
quest correction or amendment of the record. 
While there are no time limits within which the 
agency must respond to a request for access or a 
copy of his records, the agency must acknowledge 
the receipt of an individual’s request for the 
amendment of a record pertaining to him within 10 
working days, and either make the correction re- 
quested or inform him of the reasons why it re- 
fuses to amend his record and the procedures 
available to him to appeal this refusal to the head 
of the agency. The head of the agency must com- 
plete the review of the agency’s r e y l  to amend 
the record within 30 working days and either 
make the correction or permit the individual to file 
a concise statement setting forth his reasons for 
disagreeing with the agency’s refusal to amend his 
record and notify him of his rights for judicial re- 
view provided for by the Act. i n  any disclosure 
cohtaining informi+ion about which an individual 
has fled such a statement, the agency must note 
the portion of the record in dispute, provide a copy 
of the individual’s statement, add if deemed ap- 
propriate, provide a statemevt explaining the 
agency’s position. Finally, none of the rights 
granted an individual under this section of the Act 
allow him access to any infomytion compiled in 
reasonable anticipation of a civil action or proceed- 
ing. 

D. Agency Requirement 

Section 552a(e) sets fo pecifc records man- 
agement restrictions and standards which apply to 
all agencies which maintain systems of records. 
With respect to the collection of information, an 
agency shall maintain in its records only such in- 
formation about an individual as isrelevant and 
necessary to accomplish a purpose required by 
statute or executive order, and it must collect per- 
sonal information. to the greatest extent possible, 
directly fiom the individual, when the information 
may result in an adverse determination. The 
agency must provide the following information to 
the individual from whom it seeks personal infor- 
mation: the authority which authorizes solicitation 

of the information, the purpose for which the in- 
formation i s  intended to be used, the routine uses 
and the effects of not providing the information. 
With respectl to the maintenance of information, 
the agency hust publish annually a notice of the 
existence and character of all systems of records 
subject to the Act and permit public comment. 
The most hiportant records keeping standard of 
the Act is the’requirement that the agencies main- 
tain all records which they use in making any de- 
termination about an individual with such xcu- 
racy, relevance, timeliness and completeness as is 
reasonably necessary to assure fairness to  the in- 
dividual in the determination. Prior to disseminat- 
ing any record to any person other than a n  agen- 
cy, except for releases under Freedom of Informa- 
tion Act, th$ agency must make a reasonable ef- 
fort to assire that such records are accurate, 
complete, timely and relevant for agency purpose. 
No agency may maintain records on how an indi- 
vidual exercises his First Amendment rights, and 
it must make a reasonable effort to notify; the indi- 
vidual when a record pertaining to him is released 
under compplsory legal process when such process 
becomes p& of the public record. ,The,Act also 
requires that each agency train its ,records man- 
agement personnel in the requirements cf the Act 
and establis4 administrative, technical and physi- 
cal safeguards to protect the contidentiahy of the 
systems. Fipally, the agencies must publish in the 
Federal Register notice of any new routine uses 
which were not includedl in the annual system 
notice. I 

E. Agency - Rules 

Section 522a(f) requires agencies to promulgate 
rules, in accordance with 5 U.S.C. 553, to carry 
out the provisions of thelAct. The rules must es- 
tablish prodedures whereby an individual can be 
notified in [response to his request whether a 
named system of records contains a record per- 
taining to him, define the requirements for iden- 
tifying an individual requesting his records or in- 
formation pertaining to him; establish procedures 
for disclosure of an individual’s records to  him, 
establish procedures for an individual to request 
an amendment to his records and for review of the 
agency’s refusal to amend his records, and estab- 
lish fees to be charged for duplication of an indi- 
vidual’s records.’ , 
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F. Civil Remedies ord, the disclosure of which is prohibited bv this 

,-, 

Section 552a(g) establishes four civil causes of 
actions designed ve the individual a remedy 
against an agency which fails to comply with cer- 
tain provisions of the Act. 

1. The first cause of action lies whenever an 
agency fails to amend an individual's record or 
fails to review the initial refusal within 30 working 
days. The court, based upon a de novo review, 
may order the agency to amend the record and 
may grant attorney's fees and costs in those cases 
where the complainant substantially prevails. The 
award of fees and costs is not to be automatic. 

2 The second Cause of action lies whenever any 
agency refuses to comply with an individual's re- 
quest to have access to a record pertaining to him. 
Based upon a de novo ,review of the records in 
camera,: the court can edoin the agency from 
withholding the records and ,order production. 
Fees and casts will be awarded only when the 
complainant substantially prevails. 

3. The third cause of action lies whenever an 
agency fails to maintain any record concerning any 
individual with such ackracy,. relevance, timeli- 
ness and completeness as is necessary to assure 
fairness in any determination relating to the qual- 
ifications, character, rights, or opportunities &, or 
benefits to the individual that may be maae on the 
basis of such record, and consequently a determi- 
nation is mhde which is adverse to the individual. 
If the court determines that the agency acted in an 
intentional and willful manner, the United States 
shall be liable for the actual damages resulting to 
the individual, but in no case less 
court costs and attorney's I fees. 

t Plus 
.. 

4. The fourth &use of action lies whenever an 
agency fails to comply with the provisions of the 
Act or the rule's promulgated thereunder in Such a 
way to have an adverse effect upon an individual. 
As with the third cause of action, if the court de- 
termines that,the agency acted Tn an intentional 
and willful manner, the United States shall be li- 
able for the actual damages resulting to the indi- 
vidual, but in no case less than,$1,000, plus costs 
and attornefs. fees. 

;;Section 622a(i) provides that any agency em- 
ployee who knowingly and willfully discloses a rec- 

Act, or who willfully maintains a system lf rec- 
ords without meeting the notice requirements of 
the Act, and any person who knowingly and will- 
fully requests or obtains any record concerning an 
individual under false' pretenses shall be guilty of a 
misdemeanor and fined not more than $5,000. 

H. Exemptions 

The Act provides for certain exemptions'to its 
provisions. These exemptions are not, however, 
automatic, as are the exemptions in the Freedom 
of Information Act. * h e  head of the agency must 
publish in the Federal Register those systems for 
which he is claiming an exemption, those sections 
of the ,Act from which the records systems will be 
exempt, and the reasons why he is claiming the 
exemptions. It should be noted that the exemp 
tions are ,very limited and that no system of Fee 
ords can be exempted from all the provisions of 
the Act. 

1. General Exemptions: Section 552aU) prol 
vides that the head of the 
tain systems of records b 
sions of the Act. The 
tems 'which the Army maintains for which a gen- 
eral exemptionican be claimed are those systems 

pertain to the enforcement of criminal laws. 
systems extend from the police and pros- 

ecutor's files through the confinement authority's 
files. The provisions of the Act from which these 
systems cannot be exempted &: the conditions of 
disclosure, the accounting of disclosures, publica- 
tion of the notice of the existence and nature o f  the 
systems, certain of the records management 

and the criminal penalties. 

j 2.' Specific #Exemptions: Section 652a(k) pro- 
vides that the head of the agency may exempt 
certain systems of records from some of the sec- 
tions of the Act. Unlike the.genera1 exemption, 
most of the provisions of the Act apply to Yecords 
systems that are exempted'mder the specific 
exemption. Examples of some types of re~oids  
systems which can be exempted from the access 
requirement of the Act are systems which are 
properly dlassified in the interest of national de- 
fense under Executive Order €1652,8 March'1972, 
and systems which contain evaluation material 
used to determine potential for promotion, to the 

" .. , 

.c 
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extent that disclosure would reveal the identity of 
a confidential source. 

111. Relationship of the Freedom of Informa- 
tion Act to  the Privacy Act. 

lease the record, the individual has a cause of ac- 
tion under both acts and can be awarded fees and 
costs if the court determines that he has substan- 
tially prevailed. From the agencies’ point of view 
it would be preferable if the Privacy Act were 
considered the exclusive authority for requesting 

of the DoD directive implementing the Privacy 
Act provides that any request by an individual for 
records pertaining to be treated as a 
Privacy Act request not a Freedom of Information 
Act request. This approach will mean that the 
Army can respond to the great number of re- 
quests from individuals for their own records in a 
timely and responsible fashion and not be com- 
pelled to answer within 10 working days. 

One Of the exceptions to the genera’ rule that one’s own records from an agency. The first draft records cannot be released without the consent of 
the individual to whom it pertains i s  for those dis- 
closures that are required by the Freedom of In- 
formation Act (see 5 U.S.G. 552a(b)W. This ex- 
ception is the result of a compromise between the 
House and Senate bills. The compromise is de- 
signed to preserve the status quo as interpreted 
by the courts regarding the disclosure of personal 
information under the Freedom of Information 
Act. Because the Privacy Act permits disclosure 
without consent for those disciosures which are 
required by the Freedom of Information Act, it IV. Impact on OTJAG. 
precludes the release of any record subject to the 
Privacy Act which is exempt from the mandatory 
disclosure requirements of the Freedom of Infor- 
mation Act. The Act therefore lprovides agencies 
no discretion to release exempted information. 
Thus Congress appears to have determined there 
is always a legitimate governmental purpose 
served by withholding information exempt under 
the Freedom of Informatioh Act unless the indi- 
vidual to whom it pertains consents to its release. 

While the substantive provisions of the Privacy 
Act and the Freedom of Information Act are com- 
plementary, the procedukal aspects of the two 
Acts appear somewhat inconsistent. The major 
problem is whether a person can request a copy of 
a record pertaining to him under the Freedom of 
Information Act. If he does, the 10 working-day 
time limit applies, and he can be charged the costs 
of search and duplication, If he made the same 
request under the Privacy Act, there is no time 
limit for agency response, and he must pay only 
for cost of duplication. If the agency fails to re- 

Pursuant to the requirement that each agency 
publish a notice in the Federal Register, OTJAG 
has determined that there are 18 systems of rec- 
ords for which OTJAG is the proponent and which 
are subject to the Act: The offices, divisions and 
agencies of OTJAG and field legal offices that 
maintain these systems will be responsible for 
complying with the requirements of the Act. The 
Administrative Law Division is involved in the 
preparation of regulations necessary to implement 
the Act. The Litigation Division will be involved 
in any civil or criminal cases arising under the Act. 
Further impact on OTJAG is not aPparent at this 
time. 

V. Implementati 

A draft DoD D 
with the services, and while it appears that exten- 
sive implementation of the directive, will be un- 
necessary, it is anticipated that, kin Army- pgula- I 

tion will be forthcoming. I 

I 

’ Litigation Notes 
Frmn: Litigation Division, OTJAG 

Medical Malpractice Litigation. The y governmentsll protection medical personnel can 
expect in the event they are the subject of a mal- 
practice claim arising fiwm the performance of 

Surgeon General has received a number of letters 
and inquiries concerning the amount and type of 
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their official duties. Major Jim Price and Captains 
Bob Finlayson and Mark Feldheim of the Tort 
Branch, Litigation Division, prepared a Fact 
Sheet to assist in answering nose questions. That 
information k a y  assist local judge advocates in 
advising and assisting the medical personnel on 
their jnstallation. This Fact Sheet is reproduced 
below. 

Liability of Army Medical Personitel for Mal- 
practice. 

Everyone is expected to behave with ordinary 
care to their fellows. The absence of such care i s  
termed “negligence” which is a basis for civil liabil- 
ity. “Malpractice” is the branch of negligence law 
applicable to professionals, such as doctors and 
lawyers who are expected to bring an appropriate 
level of skill, advice and treatment to their clients 
and patients. 

Medical malpractice concerns negligent acts or 
omissions of medical personnel that cause personal 
injury to others. In military medical malpractice, 
the most common f o b  of lawsuit is against the 
United States under the provisions of the Federal 
Tort Claims Act (28 U.S.C. 1346b). Most fre- 
quently the suit i s  against the United States alone 
and involves no individual defendants. The rea- 
son is obviop. The ability of the government to 
pay judgments, regardless of the amount, is 
greater than any individual or group of individu- 
als. The government is thus a desirable target 
for plaintiffs and their lawyers. The FTCA is 
not, however, applicable for claims arising in 
foreign countries. 

cians, dentists, nurses and 
can be individually liable, that is, can be responsi-’ 
ble to pay a judgment from their personal fi- 
nances, ts a difticult question. At the present time, 
the courts have reached no unanimous opinion as 1 

to individual liability. One U.S. Circuit Court of 
Appeals has held that a military physician can be 
individually liable if there is a finding of negli- 
gence. There are likewise courts that have held 
the military physician immune from suit, regard- 
less of negligence. The state of the law at  this 
time, therefore, is that the possibility of individual 
liability does exist. It is  important to note,, how- 
ever, that to date no military or civilian medical 

Whether government medi 

practitioner employed by the federal government 
has had to pay a judgment based on-individual 
liability. A military physician in residency a t  a 
civilian hospital is  likewise subject ,to possible 
malpractice liability and, depending on the par- 
ticular circumstances, may be covered by the hos- 
pital’s insurance, considered a military source of 
medical care for U.S. Government liability pur- 
poses, or neither. 

There are limitations as to who may bring suit. 
This limitation refers to the so-called Feres Doc- 
trine established by the Supreme Court of the 
United States in 1950 to the effect that active duty 
military personnel may not recover damages from 
the government for the alleged malpractice (Feres 
v. United States, 340 U.S. 135). Under this doc- 
trine or rule, active duty military personnel may 
not sue either the government or the individual. 
The class of eligible claimants is consequently lim- 
ited to civilian dependents of military personnel, 
retired military personnel (for treatment after re- 
tirement) and their dependents, and other civil- 
ians who might obtain medical care from a mili- 
tary source. 

i- 

of Department of A m y  and Department of 
Justice Concerning Malpractice Suits. 

Malpractice claims can be one of three types. 
They can be against the United States only, 
against the United States) and medical personnel 
jointly, or against medical personnel only. “he 
type of action or claim will dictate how the matter 
is to be handled and who will pay any judgment or 
settlement. 

For medical treatment other than in’ foreign 
countries, if a claimant decides to proceed against 
the United States, he must1 begin by filing an ad- 
minstrative claim under the Federal Tort Claims 
Act. *The claim will be investigated under applica- 
ble regulations and processed by the U. S. Army 
Claims Service. If it is determined to settle the 
claim, the settlement will be paid with govern- 
ment funds. If the claim is denied and the claimant 
then:sues the United States under the Federal 
Tort Claims Act, any resulting judgment will be 
paid by the General Accounting Office with gov- 
ernmen t funds. 

If the claimant sues the United States and med- 
ical personnel jointly, and there is a resulting joint 

’‘- 
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judgment, it will be paid in total by the General 
Accounting Office from public funds, under pres- 
ent Department of Justice policy. It is possible for 
the United States to have a defense while the in- 
dividual does not. For example, in unusual situa- 
tions, the United States could defend on the Stat- 
u te  of Limitations for the FTCA, while the indi- 
vidual could not. 

If medical personnel are sued alone, or if the 
United States succeeds in a separate defense, 
there is a possibility for sole personal liability. As 
far as we are aware, to date no federal civilian m 
military medical personnel have been required to 
pay a malpractice judgment. Should a judgment 
be rendered against an individual in the future, he 
or his insurance company, if any, would be re- 
sponsible for payment. Reimbursement for any 
such payment not covered by insurance could be 
sought through private relief legislation. The Sur- 
geon General and The Judge Advocate General 
would assist to the fullest extent of their ability in 
processing such legislation. 

The reasons why medical personnel are sued 
alone when the government with 5ts ability to pay 
judgments of any amount is available as a defend- 
ant are not clear. Some suits may be premised on 
individual feelings of malice by the claimant 
against the medical personnel. Others may be 
based on a lack of knowledge that the government 
can be sued. There may be other less apparent 
reasons. Nonetheless, medical defendants are 
faced- with potentia1 personal liabilities. 

If Army medical personnel are sued alone or 
jointly with the U.S. for alleged malpractice in the 
performance of their regularly assigned duties, 
they may, upon request, be represented by the 
U.S. Attorney. If the defendants are insured, 
however, the insurance company has financial 
interest in the outcome and will want to protect 
that interest. Accordingly, the insurance carrier 
will be expected to provide legal representation. 
Finally, the defendants may employ private coun- 
sel to represent them. There is no provision for 
reimbursing the fees of private counsel in such 

Regardless of who represents individual de- 
fendants, they are entitled to advice and assist- 
ance from the lawyers in the Tort Branch, Litiga- 

Cases. 

! I  

tion Division, Office of The Judge Advocate Gen- 
eral and the doctor-lawyers in the Armed Forces 
Institute of Pathology. 

Policy of Department of Army Concerning Mal- 
practice Insurance. 

The Department of the Army considers the 
question whether military medical personnel 
should buy medical malpractice insurance to be 
one for each individual to decide on the basis of his 
own circumstances. There is no reimbursement by 
the U.S. for payment of premiums. Only after the 
results of more cases are known will a stronger 
recommendation, pro or con, concerning insurance 
be possible. 

In favor of purchasing malpractice insurance is 
the basic consideration of the peace of mind which 
is afforded by complete protection against mal- 
practice liability. Each should decide whether to 
buy insurance based on his own personal circum- 
stances. These circumstances include the potential 
risk of exposure in his specialty or practice versus 
the availability of insurance against such risk at a 
price he can afford for the relative peace of mind 
the insurance would provide. 

Factors against the purchase of malpractice in- 
surance are initially its cost and availability. As 
the amount of malpractice litigation is rising 
dramatically in the United States, the cost for in- 
surance against such claims increases. Moreover, 
there &e locations where insurance is unavailable. 
Another factor weighing against the purchase of 
insurance i s  the fact that the Justice Department 
normally will not undertake representation if 
there i s  a third party interest as represented by 
the financial responsibility of the private insur- 
ance company. This separates the individual from 
the government defense. Another possible objec- 
tion to  ‘malpractice insurance is the so-called 
“target” *effect, which basically means that, if an 
individual is capable of paying a settlement by 
way of insurance, he becomes a more attractive 
target for suit. And finally, the most persuasive 
objection to malpractice insurance i s  the fact that 
in the overwhelming percentage of cases, the 
United States is named a defendant and covers 
any adverse judgment, thus becoming an insurer 
for the individual physician. 

- -  A 
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From the foregoing, .it is believed that the 
scales &e tipped against military medical person- 
nel buying malpractice insurance. 

Preventive Measures. 
' The best defense against malpractice liability is 
proper treatment daily recorded. The physician 
keeping good records and good rapport with his 
patients is not a likely target. Time and again, 
defense of military malpractice suits has been 
frustrated by illegible or incomplete medical rec- 
qqrds. Commonly, the progress notes are weak or 
even absent for days at a time. These notes are 
essential to show that the treatment rendered was 
in accordance with the accepted medical standards 
and are essential in refreshing the treating physi- 
cian's memory prior to testifying at  trial. Every 
physician who signs an order or is called on consul- 
tation should be identified by printed name if his 
signature i s  scribbled. Charts must be .carefully 
reviewed for proper documentation before being 
closed. Without good records to contradict the 
plaintiff's alleged malpractice, it is impossible 'to 
properly defend the lawsuit. 8 .  

The second point is good rapport with the pa- 
tient. As indicated above, some malpractice suits 
may be initiated as punitive action against the sys- 
tem or a doctor. When things go wrong, that is the 

xtra consideration and time to the 
patient and family. If there is a true grievance, 
and the possibility of a malpractice suit is ?cog- 
nized, the chief of the service should be notified 
immediately. All records, x-rays, slides and other 

ntation should be reviewed and preserved. 
If death is involved, an autopsy should be re- 
questea. AFIP should be notifed prior to the au- 
topsy if possible. Also, the case should be dis-" 
cussed with the locai claims judge advocate to de- 
termine what further steps are necessvy. 

1 r  

Thirdly, the.risks attendant to  medical and sur- 
gical treatment must be carefully explained to all 
patients, spouses, parents, sponsors, and guar- 
dians, as may be appropriate under the circum- 
stances. A full 'record of such advice should be 
maintained by the physician and annotated in the 
medical records. 

Pending Legislation. , 

' ,At  the present time, only government physi- 
cians employed by the Veterans' Administration 
and the Public Health Service have statutory im- 
munity from suit in their individual capacities. 
There are four bills before Congress that would in 
one way or another afford protection to military 
physicians. Congressman Gonzales has submitted 
H. R. 3954 which brings mihtary physicians under 
the same immunity enjoyed by the Veterans' Ad- 
ministration and the Public Health Service physi- 
cians. Congressman Chapel has introduced H.R. 
387. This is the so-called ':omnibus" bill giving all 
federal employees immunity from suit. In the 
Senate, two broader bills which address the prob- 
lem of malpractice in the civilian community as a 
whole have been introduced; they would provide 
an umbrella under which the military physician 
could practice also. The Inouye-Kennedy bill, 
S.215, would establish a system comparable to 
Workmend Compensation, avoiding court litiga- 
tion to pay damages incurred by an individual un- 
dergoing medical treatment. Senator Nelson has 
introduced $. 188 which would provide a combina- 
tion of private malpractice insurance and gov- 
ernmental coverage, with the government paying 
dahages incurred over a fured amount. The Gon- 
zales bill, if passed, would most directly relieve 
the military physician from the considerable un- 
certainty under which he now works. 

1 

8 * I  i 
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, New TJAGSA Building Dedicated. The new many visitors 
Judge Advocate General's School Building became a University of Virgina President Fiank, L. 
reality at 1400 hours on Wednesday 25 June 1975, Hereford, Jr., and the response of Major General 
when the $5 million structure was formally dedi- George S. Prugh, The Judge Advocate General, 
cated by the Hono&ble Norman R. Augustine, US Army. The invocation and benediction were 
UnderSecretary of the h y .  Colonel William S. given by The Reverend Arie D. Bestbreurtje. In 
Fulton, Jr., TJAGSA Commandant, welcomed the attendance ' a t  the 'dedication ceremonies were 

opening ad'iress 
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representatives of the various professional legal 
organizations such as the American Bar Associa- 
tion, the Federal Bar Association and the Judge 
Advocates Association. Various legal educators, 
active and retired military perbonnel and former 
officers of the JAG Corps also were present, as 
were representatives of the TJAGSA Board of 

Visitors, former Commandants of the School, past 
and present general officers of the Corps, faculty 
of the University of Virginia School of ‘Law and 
the W A  academic community, and the Army 
Corps of Engineers involved in the planning, de- 
sign and construction of the building. 

< ( I  

Legal Assistance Items 

By: Captain Mack Borgen, Administrative and Civil Law Division, TJAGSA 

1. Items of Interest. (HRS 574-11, but it was recently held to be viola- 
tive of the adopted Equal Rights Amendment and 

Change of N a m C t a t u b s  and Adminis- the state constitution’s equaI protection clause. 
(Cmgun V .  Hawaii, Hawaii 1st Cir. Ct., Jan. 27, 
1975.) 

trative Regulations. In recent years an inereas- 
ing number of women have been seeking to retain 
or reassume their pre-marriage name, however, 
they fiquently h v e  been confronted by The exact dimension of the right to choose one’s 
tow, judicial or M h t i v e  m d t i e s .  The dif- own name and the procedures for effectuating a 
ficulties stem in some instances h m  a court’s as- change of name vary from state to state, although 
sertjon of its “discretionary” power to disauow a every state provides a C O W  petitionkg proce- 
change of name or from the recalcitrance or confu- dure. A few states have interpreted this tYPe of 
sion of administrative and regulatory agencies. statute as preemptive of the common law rule, but 
There have been many excellent articles recently most states have held that this Procedure merely 
written on this subject, but a few deserve particu- provides an alternative to the common law right of 
1ar attention and will be noted below. adoption through usage. Many states have further 

provisions in their divorce statutes regarding the 
The English CO-On law rule that a Y  person resumption of one’s maiden name and have addi- 

may adopt any surname by consistent use P ~ o -  tional administrative statutes requiring reregis- 
vided the new name is not being SO adopted for tration upon any change of name. For a current 
fr-audulent Or otherwise wrongful PUTses has listing of relevant statutes, cases, and attorney- 
not been COnSiStently followed in this Country. One general opinions see Note, ‘ ‘ P r e - M h g e  Name 
commentator has noted that “SO~e  Courts Seem to Change. . . . ,” 74 COLUM. L.REv. 1508, 1521-1525 
have enunciated a common law rule that a woman (December 1974). see also D ~ ~ ~ ,  &me Right of 
assumes her husband’s name at mariiage by oper- ~ - ~ d  women to Assert Their om Surnames,” 
ation of law“ in a manner similar to the “conse- 8 u. M ~ ~ H .  J.L. REFOM 63 (Fall 1 ~ 4 )  (Discus- 
quential domic&” rule- Note, ‘‘%-Marriage sion of name change problems in the context  of^ 
Name Change, Resumption and Re*@skation elections, voting rights, passports, licensing 
Statutes,” 74 COLUM. L. REV. 1508, 1509 @e- b o d s ,  automobile registration and 
cember 1974). In fact, however no state statutor- 
ily requires that a married woman “assume” her 
husband’s name upon marriage, and the “tradition 
and custom” of assuming the husband‘s surname 
appears to be “based on custom, not law. . . .” 
MacDougall, “The Right of Women to Determine 
Their Own Names Irrespective of Marital Status,” 
1 FAM. L. REP. 4005, 4006 (December 10, 1974). 
Until recently Hawaii did have such a statute 

licenses). 

There are clearly certain state interests (avoid- 
ance of confusion, fraud, administrative incon- 
venience, etc.) which have been articulated to jus- 
tify a degree of “state control” over the right to 
change one’s name, but increasingly these stat- 
utes and regulations have been challenged upon 
constitutional equal protection and due process 
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e judicial interpretations have been 
peal as being wrongful or “unin- 

tended” #departures from the common law d e .  

The military LAO should be prepared to counsel 
clients who wish to  change their name or to retain 
or reassume a maiden name. The counseling, if 
appropriate, should include state procedures, re- 
registration statutes and potential administrative 
difficulties. With regard to the procedure and 
necessary supporting evidence for change of name 
on the military records of members of the Active 
Army, the Army‘National Guard and the Army 
Reserves, see Army Regulation 600-2, “Name and 
Birth Date,. . , .,” 16 Apri . [Ref: Ch. 24, DA 
Pam 27-12]. 

Domiciledn-State Tuition Rates. The Office 
of The, Judge Advocate General of ,the Navy 
(Legal Assistance and Taxes Division) has pre- 
pared a chart detailing, by state, the eligibility of 
service members and dependents for in-state tui- 
tion rates. Amngements have been made to dis- 
tribute the chart as an attachment to the next 
issue of The Legal Assistance Counselor. See 
also, Navy Legal Assistance Newsletter 75-2, p. 
5 (19 May 1975). [Ref.: Ch. 25, DA Pam 27-12]. 

Legal Assistance Administration4Votarial 
Acts. In certain instances it is dflicult to 
ascertain-for federal and nonfederal purposes- 
the legal effectiveness of notarial acts performed 
by US armed forces members. Although “[tlhe 
legal effectiveness of any notarial act generally is 
dependent on the laws of the jurisdiction[s] in 
which the instrument. . . .is’to be used,” (para. 2c, 
Army Regulation 600-11, “Authority of Armed 
Forces Personnel to Perform Notarial Acts,” 20 
April 1973), and although many states have 
statutorily provided (see Attachment 1, AR 600- 
11) that designated armed forces members can 
provide notarial .services, it is generally recom- 
mended that individuals use locally appointed civil- 
ian notaries whenever possible. See also, Calif. 
Civil Code Sec. 1183.5 (State statute revised since 
the promulgation of the,regulation so that, inter 
alia, “[alny officer on active duty in the armed 
forces having the general powers of a notary [pur- 
suant to 10 U.S.C. § 9361 may perform all notarial 
acts for any person serving in the armed forces of 
the United States, wherever they may be, or for 
any spouse of a person serving in the armed 

forces, wherever they may be, and for any person 
serving with, employed by, or accompanying such 
armed forces outside the United States and out- 
side the Canal Zone, Puerto Rico, Guam, and the 
Virgin Islands”). [Ref: Ch. 1, DA Pam 27-12]. 

Veterans Benefits-Terminal Date of ‘Vietnam 
Era”3residential Proclamation. Congress has 
provided that the entitlement to certain veterans 
‘benefits i s  based upon active military, naval or air 
service during the period beginning August 5, 
1964, referred to as the’ Vietnam era. -Congress 
further provided that the President should fix the 
appropriate terminal date. In accordance with 
that authorization the President, by Proclamation 
No. 4353 (40 F.R. 20257), designated May 7,1975, 
as the last day of that “Vietnam era” for purposes 
of 38 U.S.C. D lOl(29). [Ref: Ch. 44, DA Pam 27- 
121. 

Community Property4‘amily Law-Military 
Retired Pay. Recently there have been a number 
of cases regarding the disposition of military and 
military-related emoluments incident to a divorce 
or a dissolution of marriage in a community prop 
erty jurisdiction. Most cases have involved the 
characterization of one particular military 
emolument-military retired pay. 

lems has been written recently in the context of 
a case analysis. See, “Community Property-De- 
ferred Compensation: Dispositibn of Military Re- 
tired Pay Upon Dissolution of Mar r i ageayne  v. 
Payne, 82 Wn2d 573, 612 P.2d 736 (1973),” 50 
WASH. L. REV. 505 (FebAary 1975). 

The note analyzes three primary issues: (1) the 
problems of vesting (“[tlhe point of demarcation 
between classification as an expectancy and judi- 
cial recognition [of military retired payJ as prop- 
erty. . . .” p. 515); (2) assuming the retired pay is 
to be treated as property subject to division, there 
exists the issue of characterization of the emolu- 
ment as either community or separate property 
and the alternate approaches under either the “in- 
ception of right” doctrine or the “proportionate 
ownership” method; and (3) assuming the existr 
ence of a “community portion,” issues remain con- 
cerning the method of distribution of the commu- 
nity portion of the pay. 

A thorough examination of the at  
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The threshold question of vesting is  whether 
military retired pay is judicially-cognizable “prop- 
erty” subject to division or is merely an expec- 
tancy right. The significance of determining a 
“discrete point of vesting“ is that if the divorce 
should occur prior to the time at which the military 
retired pay would be “judicially recognizable as 
property,” then “the nonemployee spouse will be 
deprived of a common share of deferred compen- 
sation for services performed during the existence 
of the community.” Note, at 518. 

The three principal situations in which the vest- 
ing issue may arise are as follows: (1) at the time of 
the divorce retired pay is being received by one 
spouse; (2) at the time of the divorce one spouse 
has served the statutory number of years, but has 
not yet elected to retire; and (3) at the time o f  the 
divorce one spouse is on active duty but has not 
met the period of service requirements. In most 
community property jurisdictions the military re- 
tired pay will be treated as property “where the 
service person has retired or is eligiile to retire at 
the time of divorce,” however, in Payne the 
Washington Supreme Court held that the expect- 
ant military retired pay was also distributable as 
property. (Note, at 511, n.34.) See also, Miser v. 
Miser, 475 S. W.2d 597 vex .  Civ. App. 1972). 

Even assuming the retired pay is characterized 
as “property” there is the further issue as to what 
extent the retired pay is community property. 
One method of characterization is the “inception of 
right” doctrine in which the property’s characteri- 
zation is wholly dependent “upon the marital 
status at the time the [property] rights in the 
benefit are deemed to be acquired.” Note, at 523 
(footnote omitted). The arguably preferable and 
more exacting approach is to calculate the com- 
munity property “share” by the “proportionate 
ownership” formula (Note, at 524): 

r^. 
. 

‘ 1  

Years of Military 
Service While In A 
Community 
property 
Jurisdiction Durin 

Military Retired 

Military Pay Total Years In 
Military Service 

‘ [But in No Case 
~ More Than 301 

in Pay . 
r‘ 
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This approach more accurately reflects the ‘4com- 
munity nature” of the asset, however, it would 
inevitably precipitate difficult evidentiary in- 
quiries regarding the domicile of the parties dur- 
ing the course of the marriage. 

The military pay increases in the last several 
years have heightened the monetary significance 
of the military retired pay community asset, and 
the division thereof will continue to be a source of 
litigation. While the discussed Note contains some 
problems with regard to proposals for military 
domicile determinations and does not discuss the 
implications of the new garnishment bill by which 
retired pay can now be garnished for alimony and 
child support purposes, it is highly recommended 
as a documented and well-reasoned analysis of the 
issues briefly outlined above. See also, MacMillan, 
“Domestic Relations: Community Property: 
Treatment of Retired Military Pay in a Divorce 
Action,” 27 JAG J. 392 (Summer 1973); Goldberg, 
“Is Armed Services Retired Pay Really Commu- 
nity Property?,” 48 CAL. S.B.J. 13 (Jan-Feb 
1973); Note, “Military Retirement Benefits as 
Community Property: New Rules from the Su- 
preme Court,” 24 BAYLOR L. REV. 235 (Spring 
1972); Note, “Unsettled Question of the Military 
Pension: Separate or Community Property,” 8 
CALIF. W.L. REV. 522 (Spring 1972), Crow, 
“Emoluments of Military Service as Community 
Propkrty” (Thesis) (21st Adv. Course) (1973). 
[Ref: Ch. 37, DA Pam 27-12. .] 

2. Articles of Interest. ’ 

Legal Research Papem4egal  Assistance Sub- 
j e c t 4 o a n  Copies. As a part of the Advanced 
Correspondence Course, legal research papers are 
written by JAG Reserve Officers. Many of these 
papers concern aspects of state and federal law 
which are particularly relevant to military Legal 
Assistance Officers. Listed below are those pa- 
pers which are either presently on file or are in the 
process of being completed. A limited number of 
copies of these papers are or will be made avail- 
able to JAG officers upon request. Written re- 
quests should be mailed to the Deputy Director 
for Nonresident Instruction, The Judge Advocate 
General’s School, Charlottesville, Virginia 22901. 
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I ‘  1 
Presently on File: 

Armstrong, “Thh Estate of Tenancy by the En- 
tirety in North Carolina,” (1975) (25 pp.). 

Davison, “The Right of the Soldier to 
Services in Colorado,” (1974). 

Gordon, “Prisoner of the Federal Irtcome Tax 
(The Federal Income Tax Significance of Being a 
POW ’or MIA),!’ (1974) (22 pp.). 

Legal Assistance &a Dealing with 
cts of Life Insurance in Estate Plan- 

ning,” (1975) (21 pp.). I 

O’Brien, “A’ Critical Analysis of the Military- 
Related Opinions bf ’ the Attorney-General of 
Nevada,” (1974) (17 pp.). 

‘ ’ 

( 8  i , 

Presently Being Completed (Exact Titles Subject 
to Change): 4 .  

Baker, ‘fcritical , lysis of ‘$he Milit&- 
Related Opinions of the Attorney-deneral of 
South Carolina.” 

Bennett, “Soldiers’ and Sailors’ Civil Relief 
Act.” 

i ’  
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Cleaveland, “Analysis of the Federal Family 
Support Act As It Relates to the Garnishment of 
Federal Wages.” 

Cohen, “The Uniform ‘Support of 
Law of New York and the Military.” 

Coleman, “The Right of the Soldier to State 
Services in Ohio.” 

Gillurn, “How Kentuckfs No-Fault Divorce Af- 
fects the Sdldier.” 
Hood, “Oklahoma’s Common Law Marriage+ 

A Survey.” 

“The Right of the Soldier to State 
Services in Missouri.”. I )  

Little, ‘The Right of the Soldier to State Serv- 
ices (Voting, Courts, Bonus, Tagation, etc.) in ihe 
State of 3X.lahoma.” 

Privileges.” 

sions and Procedures.” 

fects Servicemen.” 

Shoff, “The Texas Servicem 

Timm, “California Garnishm 

Walker, “pivorce Law in 

1. Article 15 Forfeitures. A’ recent Inspector 
General’s report states that many Article 15 for- 
feitures are never deducted from a soldier‘s pay. 
Spot checks revealed thatsthe frequency of this 
omission may be as high as 40 percent. The cause 
appears to be that forfeiture orders never reach 
finance and accounting offices, or arrive without 
the proper letter of transmittal. 

The next change to AR 27-10 hi1 change the 
distribution for Article 15 orders and should al- 
leviate this problem in the future. However, in the 
interim, staff judge advocates should alert their 
commanders $0 this problem and encourige them 
to make every effort to aee that all Article 16 forr 
feitures are processed and the 

2. Constitutionality of the’ Army’s “Haircut 
Regulation.” In several recent eases the constitu- 

ed by regulation. , 

l r  

tionality of the h y i  :‘ 
been raised.. stion in such an 
attack is whe determination of constitu- 
tionality is to by judge or jury. me fol- 
lowing article, extracted from a brief presented by 
the trial counse1,’Caphh Vaughn E. Taylor, in 
the case of United States 21. Breese, asserts the 
position that the constitutionality of the Army’s 
“haircut regulation” i s  a question of law, to be 8 

on of whether the 

constitutionality of the Army’s “haircut regula- 
tion,” it is necessary to determine whether the 
issue is one of pure law, or a mixed issue of law 

case at  hand, there is no factual 
dispute because the regulation itself sets out the 
policy for and the reason behind its promulgation,’ 

d determine the d 

- 
i 

I 
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f“ 
“he constitutionality of a statute, for example, 

is a question’ of law for the judge ‘ h d  generally 
involves a construction of the statute including its 
terms, objects, purpose,’ practical operation, and 
effect’ as a whole.2 Since the determhiation of 
questions of fact on which the constitutionality of 
statutes may depend i s  primariv for the legisla- 
ture, the general rule is that courts will acquiesce 
in the legislative decision unless it is clearly er- 
roneous, arbitrary, or wholly ~nwarranted.~ 
Whenever the determination by the legislature is 
in reference to dpen or debatable questions cori- 
cerning which there is a reasonable ground for 
difference of opinion, and there is probably a basis 
for sustaining the conclusion reached, its findings 
are not subject to judicial review. Where the con- 
stitutional validity of a statute depends upon the 
existence of facts, the courts cannot, where the 
question of what the facts establish is a fairIy de- 
batable one, set up their opinions with respect to 
it against the opinion of the l e g i s l a t ~ e . ~  

As a general d e  it may be stated that the 
determination of facts required for the proper 
enactment of statutes is for the legislature 
alone, that the presumption as to the correct- 
ness of its findings is usually regarded as c 

j clusive unless an abuse of discretion can 
shown, and that the court 
have jurisdiction or pow 
question or make new findings of fact, al- 
though they may consider facts appropriate 
for judicial notice.” 
The same judicial restriction applies to regula- 

tions promulgated by agency heads. In deciding 
an issue concerning a police chiefs order regidat- 
ing standards of appearance, the United States 
Court of Appeals for the Eighth Circuit stated: 

r’. 

If Chief Anderson misjudges, as plaintiff 
suggests, what necessary measures should be 
taken to achieve community respect, this ba- 
sically must be the department’s concern, not 

One may argue that how one wears his hair 
has little to do with whether an officer might 
effectively apprehend criminals or otherwise 
fulfill his assigned mission as a policeman. 
This misses the mark. The critical factor is 
that police officialdom deems it necessary 
that the officer be well disciplined and that as 
part of that internal discipline, he be required 

0Ul.S. 

to maintain a neat appearance. The degree of 
that appearance, so long as it is not arbitrary 
or unreasonable, should not be the court’s 
,concern.6 

All relevant information can be extracted di- 
rectly from the Army’s “haircut regulation,” in- 
cluding the promulgating authority, his policy for 
the regulation, ‘and the appearhce prescribed. , 

There is, thereforei no need to call witnesses on 
the issue of the constitutionality of the “haircut 
regulation.” Just as a civilian court would not 
allow testimony on the merits that a one-way 
street should be two-way, a military judge should 
not allow a witness to inform the court that the 
Army haircut policy is r c ~ ~ n g . ”  Where the tes- 
timony by an officer was frank and clear about an 
order he .gave, and his reasons for giving it, a 
Board of Review has held that there is no factual 
issue of lawfulness to be determined.’ In the in- 
stant case there is no factual dispute, and there- 
fore the issue is one of pure law. “Because every 
inquiry into the constitutionality of a statute in- 
volves only a question of law. .the validity of an 
enactment cannot b;! made to depend on facts 
found on the trial of the . . . case involving the 
validity of such statute.” 

The military judge in a court-m&al rules fi- 
nally on all questions of law.e The Military 
Judges’ Guide provides that “[wlhen it i s  clear a s  a 
matter of law that the.. .regulation was lawful, 
this should be resolved as an interlocutory ques- 
tion,” and the court should be so ad~sed.lO Only if 
there is a factual dispute as to whether or not a 
regulation is lawful should the lawfulness issue be 
resolved by the court, in connection with their de- 
termination of guilt or innocence.” 

There is one situation in which the courts may 
independently look at  the facts behind a legislative 
determination. This happens when t 
of a rational basis for the legislation 
stitutionality is under attack, depends upon facts 
beyond the sphere of judicial notice. The leading 
case in this area held that the constitutionality of a 
statute predicated upon the existence of a particu- 
lar state of facts may be challenged by showing 
the judge that those facts have ceased to exist.12 
“There is no right to a trial by jury as to facts 
within the scope of legislative determination,” la 

but such facts may properly be made the subject 



DA Pam 27-5031 

of judicial inquiry.14 The Court of Military A p  
peals has held that:. 

in a prosecution for disobedience of  an or- 
der. . .the court-martial must determine 
whether the order was given to the accused, 
but it may not consider whether the order 
was legal,or illegal in relation to a constitu- 
tional or statutory right of the accused,l5 

Therefore, the I Military Judges’ Guide’s re- 
quirement that factual disputes concerning law- 
fulness be submitted to the jury is erroneous when 
the issue is  constitutionality. Only the judge has 
the necessary expertise and training to determine 
whether a regulation is constitutional. Cases in- 
volving the constitutionality of the “haircut regu- 
lation,” with its self-contained policy statement, 
do not require the militarybjudge to look at facts 
outside the sphere of judicial notice. 

The Supreme Court’has deEned the constitu- 
tional requirement of ,reasonableness of a regula- 
tion, stating: ’ 

I 

[wle think it clear that a govehment regu- 
lation is sufficiently justified if it is within the 
constitutional power of the Government; if it ‘ 
furthers an important or substantial gov- 
ernmental interest; if the governmental 
interest is unrelated to the suppression of 
free expression; and if the incidental restric- 
tion on alleged First Amendment freedoms is 

~ no greater than is essential to the furtherance 
I of that interest.16 

When a legislature or an agency head promul- 
gates a regulation, there i s  a presumption of its 
constitutionality which stems from respect for the 
wisdom, integrity, and patriotism of the 
decision-making body. l7 The party that challenges 
the constitutionality of a regulation has the bur- 
den of substantiating his claim by clear and con- 
vincing evidence which establishes unconstitu- 

r 
I 

I 

, 

tionality beyond, rational doubt.lB Where there is 
mere doubt in the judge’s mkd about whether or 
not a regulation meets the constitutional test, it 
should not be invalidated.20 Therefore, ,in order 
for a judge to hold the Army’s haircut regulation 
unconstitutional, its unreasonableness would have 
to be clearly and unquestionably apparent.*’ 

, 
’ Footnotes . .  

1. Paragraph U 9 a ,  AR 600-20 (28 Apr 71, 8s changed). 
2. 16 CJS Constitutional Law 8 97 (1956). 
3. Daniel v. Family Security Life Ins. CO., $36 US 220 
(1949); Sonzinsky v. United States, 300 US 506 (1937). 
4. Radice v. New York, 264 US 292 (1923); see Norman v. 
Baltimore & O.R.R.,’264 U$ 240 (1934). 
5. 16 Am fur 2d Constitutional Law 0 170 (1964). 
6. Stradley v. Anderson, 478 F. 2d 188, at 190-191 (8th 
Cir., 1973); see Marshall v. District of Colombia, 43 USLW 
2418 (D.D.C., April 1, 1975). 
7. United States- v. Buttrick, 18 CMR 622 (AFBR, 1954). 
8. Note 5. Suwa. I ,  

9. Paragraph‘ 57b, Manual for Courts-Martial. United 
States, 1969 (Revised edition). 
10. Paragraph 4-27, DA Pamphlet 27-9 (19 May 1969, as 
changed); see also United States v. Carson, 15 USCMA 407,35 
CMR 379 (1965); United States oohees, 4 USCm 509, 16 
CMR 83 (1964). 
11. Paragraph 4-27, DA Pamphlet 27-9 (19 May 1969, as 

- 
changed). I 

12. *United States v. &lene Products, Co,, 304’US 144 
(1938). 
13. 16 Am Jur 2d Cohituti 1 Law 3171 ‘(1964); see also 
Sisson v. BuenaWsta County, 128 Iowa 442, 104 NW 454 
(1905). 
14. United States v. Carolene Products Co, sup-4: 
16. United States v. Carson, 15 U S C U  407, 408,3 
379, 380 (1965). 
16. United States v. O’Brien, 391 US 367 (1968). 
17. Davies Warehouse Co. v. Bowles, 321 US:144 (1944). , 
18. Morey v. Doud, 354 US 457 (1957); Queenside Hills Realty 
Co. v. Sod, 328 Us 80 (1945). 
19. Adkins v. Children’s Hospital, 261 US 525 (1923). 
other grounds. West Coast Hotel v. Pan-ish, 300 US 379’ 
(1937); 16 Am Jur 2d, Constitutional Law 55174-175 (1964). 
20. Eubank v. Richmond, 226 US 137 (1912); Euclid v. Ambler 
Realty Co., 272 US 365 (1926). 
21. See National Mut. Ins. v. Tidewater Transfer Co., 337 

igl us 682 (1949). 
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MONTHLY AVERAGE COURT-MARTIAL 
RATESPERlOOOAVERAGESTRENGTH 

JANUARY-MARCH 1975 
G e n m l  Special CM Summary 
CM BCD NON-BCD C M  

ARMY-WIDE .16 .13 .92 .47 
CONUS Army commands .14 .14 .99 .57 
OVERSEAS Army commands 2 0  .ll .80 .30 

commands -15 .06 .92 .13 
U.S. Army Pacific 

USAREUR and Seventh 

172d Infantry Brigade 

193d Infantry Brigade 

A m y  commands 2 2  .14 .78 .37 

(Alaska) 814 - ,50 .I1 

(Canal Zone) .09 - 1.31 .45 

NON-JUDICIAL PUNISHMENT 
MONTHLY AVERAGE AND QUARTERLY 
RATES PER 1000 AVERAGE STRENGTH 

JANUARY-MARCH 1975 
Monthly Average Qu.urter-1~ 

Rates Rates 
ARMY-W IDE 19.16 57.48 
CONUS Army commands 19.95 59.85 
OVERSEAS A m y  commands 17.75 53.27 

U S .  Army Pacific commands 17.87 53.62 

commands 18.58 55.75 

(Alaska) 11.45 34.36 

USAREUR and Seventh Army 

172d Infantry Brigade 

193d Infantry Brigade 
(Canal Zone) 11.67 35.00 

Note: Above figures represent geographical areas 
under the jurisdiction of the commands and are based on 
average number of  personnel on duty within those 

Note: Above 
jurisdiction Of the commands and are based On 
of personnel on duty within those areas. 

represent geo@WhCal areas under the 
number 

areas. 

Judiciary .Notes 
From: U.S. A m y  Judiciary 

1. Rec,urring Errors and Irregularities. 

a. Convening A orities’ Actions. 

(1) When the approved sentence indicates 
that the record of trial will be forwarded to the 
U.S. Army Judiciary for examination under Arti- 
cle 69, UCn!lJ, the ACTION should include the 
following provision: “The record of trial is for- 
warded to ’rhe Judge Advocate General of the 
Army for examination under the provisions of Ar- 
ticle 69, Uniform Code of Military Justice.” 

(2) When the approved sentence of a special 
court-martial includes a bad-conduct discharge, 
the ACTION should include the following provi- 
sion: ”The record of trial is forwarded to The 
Judge Advocate General of the h y  for review 
by a Court of Military Review.” It  is inappropriate 
to state that the record of trial is forwarded for 
action,.under Article 65(b). 

b. May 1975 Corrections by ACOMR of Initial 
Promulgating Orders. 

(1) Failing to show the SSN or correct 
SSN-three cases. 

(2) Failing to show the correct number of 
previous convictions by the courts-martial-three 
cases. 

(3) Failing to show in the PLEAS paragraph 
that a plea of guilty had not been accepted by the 
military judge. 

(4) Failing to use the correct language in the 
specifications of it charge. 

(5) Failing to include in the PLEAS para- 
graph that certain charges and their specifications 
had been withdrawn by order of the convening 
authority. 

(6) Failing to show that the sentence was ad- 

(7) Failing to reflect the correct date when 

judged by a military judge. 

the sentence was adjudged. 

The Opening Statementaetting the Stage for a Successful Defense 
A Note from Defense Appellate Division 

By: Captain David A .  Shaw, Defense Appellate Division, USALSA 
The duty of trial defense counsel representing a 

client in a court-martial proceeding i s  to defend his 
client to the utmost of his ability with the ultimate 
objective in every case of serving the best interest 



40 

statement, use terms which the jury will re- 
member during the case-in-chief. Show confidence 
and be predictive as to what vdl be presented. 
This will also add persuasive power to the closing 
argument when it relates back to the opening 
statement. 

!by to minimizk what the trial counsel has con- 
veyed in his opening ptatement. Explain to the 
members that this is  but one of many cases prose- 
cuted by the trial counsel, but to your client it is a 
matter of grave imwrtance. Prepare the jury for 
the strong points of the government’s case and 
“cushion the blow” for the evidence to be intro- 
duced. This wi l l  lessen the “shock effect” of some 
piece of particularly damaging government evi- 
dence. When this is done, also highlight the strong 
points of the defense and the evidence that will be 
presented on behalf of your client. Never over- 
state the case, but forcefully argue the strong as- 
pects. 

Place the burden of proof squarely on the gov- 
ernment and reiterate the fact that‘the govern- 
ment has the heavy burden of proof beyond a 
reasonable doubt. Instill in the minds of the jurors 
the importance of their duties as members and the 
fact it is their obligation to require that the gov- 
ernment has compIetely performed its job. Con- 
vince the jurors that it is their duty to protect the 
client’s rights, insure he is  given a fair trial, and 
that the ,government has proven him guilty be- 
yond a reasonable dobbt. 

the jury with the procedural rules. 
ment will’present its case first, then 

se will present its case. Prepare the 
members to maintain an open mind and reserye 
judgment until all the evidence has been, pre- 
sented. 

Personalize the &ent.’If possible, persuade the 
members to identify with th8 client and his plight, 
and to view the dence, from the client’s paint of 
view. Persuade the members to give the client 
the benefit of the doubt. 

The opening ‘statement .must be thoroughly 
prepared, structured to fit each individual case, 
and well delivered. It has been stated in “Criminal 
gefense Techniques,” edited by Robert M. Cipes, 
at  022[011 that “a s I d w l y  prepared and delivered 

,- 

P 

of that .client. Paragraph 4%, Manual for 
Courts-Martial, states, that defense counsel may 
make an .opening statement of the issues .to be 
tried and what the defense expects to prove. This 
statement can be made immediately following the 
opening statement of trial counsel or after the 
prosecution has rested. DA Pamphlet 27-10, Mili- 
tary Justice Handbook, The Trial Counsel and 
The Defense Coumel, at paragraph 74a describes 
the opening statement as encompassing a state- 
ment of the case and evidence, and should em- 
phasize the defense theory of the case. DA Pam- 
phlet 27-173, Military Criminal Law: Trial Pro- 
cedure at paragraph 15-4 indicates the opening 
statement is particularly important in a compli- 
cated’case. The statement alerts the judge and 
court members to the evidence counsel wiIl pre- 
sent and the order in which it will be presented. 
The Manual thus provides defense counsel in 
courts-martial the opportunity to utilize this his- 
torically engrained jury trial practice of making an 
opening statement. 

The genera1 purpose of an 
to  inform the jury of the facts 
lish the defense, to apprise the jury of the nature 
of the issues involved in the case and to prepare 
the jury at the outset of the case to understand in 
a general way what will be presented during the 
course of the trial. The impression counsel con- 
veys to’the jury during the opehing statement is 
very important. As first impressions are lasting 
and difficult to change, the rapport, or lack 
thereof, that counsel establishes with the jury 
during the remarks can last throughout the entire 
trial and during deliberations. Thus,, the opening 
statement is inherent with great risks and enor- 
mous opportunities. 

Prior to trial counsel’s opening argument, he- 
fqnse counsel should insure that all witnesses who 
will testify are’ excluded &om the courtroom. Thig 
will prevent the witnesses from hearkg a synopsis 
of the case, and how their testimony will fit into 
the case. Paragraph 53f, Manual,! states that wit- 
nesses should be excluded from the courtroom ex- 
cept when they are testifying. D 
must closely mbnitor this proced 

Under paragraphs 4% and 449(2), Manual, the 
mited to discussing issues 

proof. b’king the opening 
I ,  

8 
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opening statement can create-in the jurfs mind a 
psychological propensity in favor 6f your .client 
that will serve as subliminal support throughout 
the trial buttressing the presumption of inno- 

cence." The importance of an opening statement 
to ultimately favorable disposition of your client's 
cause is a trial tactic which should be carefully 
considered in every case. 

' Reserve Affairs Items 
From: Reserve Affairs, TJAGSA 

1. JAG Units Undergo Mission-Oriented Train- Monte Fried of Baltimore. Three enlisted men, 
ing. Throughout the year Judge Advocate Gen- Sergeant Jeffrey D. Comarow, Specialist Four 
era1 Service Organization Detachments undergo Kenneth C. Moore and Specialist Four Michael P. 
mission-oriented training at various military in- Waxman, accompanied the detachment during its 
stallations throughout the continental United annual training tour. Typical of many USAR unit 
States. This training is designed to improve a de- training programs, this i s  the third straight year 
tachment's skill in its area of assigned specializa- in which the 156th JAG Detachment has returned 
tion by acquainting unit personnel with real life to the Fort Monmouth Staff Judge Advocate Of- 
problems associated with active duty military fice. Programs of this type permit units to become 
units. Representative of this training is the recent acquainted with the operations and procedures of 
AT completed by members of the 156th Judge a particular office and in certain areas of unit ex- 
Advocate General Detachment, based in Balti- pertise. The programs also provide for a greater 
more, Maryland. This Procurement Law Team, measure of assistance to the local Staff Judge Ad- 
commanded by Lieutenant Colonel John E. Faulk vocate Office in which a unit may be placed. The 
Of M m M W  Vir€@% W a s  assigned to Fort degree of training the unit receives is likewise in- 
Monmouth for its annual training. bn"ing this creased by the elimination of time required to be- 
period the team concentrated on assisting h and come apquainted with a new facility. In addition t~ 
reviewing h y  contractual proceedings. In addi- its annual training tour, the 156th engages in a 
tion to Colonel Faulk, three other detachment of- mutdal s~ppo& program with the Post Judge Ad- 
ficers were on duty: M a o r  James D. Campbell of vocate office at Fort Meade, providing legal as- 
Camp Hill, Pennsylvania; Captain h r v i n  M. 

of Randallstown, Maryland ' h d  I '  Captain 

2. TJAGSA4chedule of Continuin 
3 .  ~ ' Title- ' ' Number 

7A-7l3A .' 6th Law Office Management Crs 
5F-F2 3d Reserve Senior Officer Legal 20 Oct 75-23 Oct 75 31mdays 

5F-F10 64th Procurement Attorneys' Crs 10 Nov 75-21 Nov 75 2 wks 

/", 

s nce one week a month to that installation. 

2 / ,  

7 Jul75-18 Ju l75  I U6AR *School (Civil)' * : 

Orientation Crs 

5F-Fll 6th Procurement Attorneys' Advanced 
Crs 

5 Jan 7&16 Jan 76 2 wks 
I 512-71D20/50 3d Military _Law 19 Jan 76-23 Jan 76. 4%days 

512-71D20/50 4th Military L a ~ e r ' s  Assistant Crs' . 
5F-F10 65th Procurement Attorneys' Crs 8 Mar 76-19 Mar 76 ' 2 wks 

66th Procurement Attorneys' Crs 2 wks 

5F-F20 1st Military Administrative Law Crs 21 Jun 76-2 Jul 76 2 wks 
11 Jul76-24 Jul76 2 wks 

(Criminal Law) 

(Legal Assistance) I 4- 

1. 1st Military Justice I1 Crs 21 3un 76-2 Jul 76 2 wks 
' 26 Apr"76-14 May 76 5F-F10 

5F-F31 , 

USA Reserve School BOAC and CGSC 
(Procurement Law and International Law, 
Phase VI ResidenVNonresident Instruction) 

i. p% 
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, Procurement Law Notes ' 

From: Procurement Law Division, OTJAG 
Outline of Army-Industry Integration Commit- primarily concerned with updating production 
tees; Defense Production ' Act of 1950, as techniques, improving quality standards, and in- 
Amended. The Army, through the years, has creasing productive capacity. 
made extensive use of an unusual statutory 
authority-i.e., Section 708 of the Defense pro- The unique feature of this statutory authority is 
duction Act of 1950, as amended (50 U.S.C. Ap- that no act, O r  omission to act pursuant to such 
pendix 2158). This authority permits federal Or embodied 
agencies 1 to enter into certain voluntary agree- in the industry integration committee-:' found 
merits and programs involving consultations with to be in the public. interest as contributing to the 
representatives of industry, business, financing, be 'Onstrued to be within 

the objectives of the Defense Production Act. eral Trade Act 
Among the Objectives Of the Act ai.e the de- 
velopment of preparedness programs and the ex- 

the levels needed to meet the civilian demand, in 
order to provide for the national defense and na- 
tional security. 

h r suan t  to this statutory authority, the Amy,  
after appropriate approvals by other federal Offi- 
C i d S  and agenCie~sPec iab '  the Attorney 
General-has Currently in existence five IndustYY 
Integration Committees consisting of members 
from Army and privatk industry and covering the 
following fields: improved conventional m ns; 
ammunition loading (except small arms ni- 
tion); propellants and explosives; small arms am- 
munition; cast armor for track-laying type vehi- 
cles (in a stand-by status). In earlier years, the 

of such industry integration committees 
as high as 24-prinqipally in the fields of 

defense, 
agriculture, labor and other interests to further the prohibitions of the antitrust laws or the Fed- 

An annual report is made by the federal agency 
organizing such committees on the activities of the 

is required by to report to the Congress 
and the president on such activities, The continu- 
ation of any such committee requires a determina- 
tion by the Army that such continuation is in the 
public interest; Le . ,  that the actual and potential 
contribution to the national defense and pm- 
paredness program continues to be substantid. 

The Attorney General, in turn, after consulting 
with the Federal Trade Commission, must deter-, 
mine that the actual or potential contributions of 
the committees outweigh any anticompetitive ef- 
fects from their operations and thus warrant their 
continuation. The Army, recognizing the sensitive 
natureof such committee-but at the same time 
the importance of such committees to the national 

munitions and tank-automotive items. The defense under the safeguards of,the Act-retains 
Anpy-Industry Integration >Committees are such committees o as necessary. , 

Pansion of Productive and suPPIY committees to the Attorney General, who, in turn 

1 
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CLE News 
I I  

! * '  

,- 

1. ELt coast JAGC CLE c rente. The 1975 ' Schlu 
Regional Continuing Legal Education Conference 
for 'the East Coast Will be held at Fort Belvoir, ' 2. cL 
28-29 July 1975. This conference is patterned 
after the Captains' Advisory' Council conference 
held at Fort Meade in 1974: It yvill consist of semi- 
nars and workshops on items of interest to all mili- 
tary lawyers. The nference will coincide with I 7-9: Federal pUblicatiom Inc. Government - 
the bining-In to be held on 29 July 1975. All in- 
terested personnel should contact Captain Dave ' Sheraton-National Hotel, Arlington, VA. 

(703) 

Course, Career h.oskcutor Course, Houston, Tx. 

Contract Program, Government Contract Costs, 
' 
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7-11: Federal Publications Inc. Government 21-Aug 1: National College of Criminal Defense 
Contract Program, Government Construction Lawyers and Public Defenders, Advanced Crimi- 
Contracting, Los Angeles hlarriott, Los Angeles, University of Houston, 
CA. Houston, TX. 

7-12: Northwestern University Short Course for 23-25: PLI Workshop, Preparation of Federal 
Defense Lawyers, Northwestern ' University Estate Tax 1 Returns, Delmonico Hotel, New 
School of Law, Chicago, IL. York, NY. 

8-10: U.S. Civil Service Commission CLE Pro- rence on Tenth US Circuit 
gram, Management Seminar for Chief Adminis- Court of Appeals, Santa Fe Hilton, Santa Fe, 
trative Law Judges, Washington, DC. NM. 

1&11: PLI Workshop, Preparation of US 24-26 The Lawyer's Assistant: PL1,vorkshop 
Fiduciary Income Tax Return, Delmonico Hotel, for the Law 0% fistrator, ParaProfes- 
New York, NY. sional and Secreta s Angeles Hilton Hotel, 

Los Angeles, CA. 13-19: Association of Trial Lawyers of America 
Presentation, The National College of Advocacy, 24-27: National College of Criminal Defense 
University of Southern California, LOS JhZeles, Lawyers and Public Defenders, Miami Regional 
CA. Institute, Miami, FL. 

nal Practice C O W  

23-27: Judicial 

13-Aug 1: National Institute for Trial Advoca- 
cy, Second National Session, 1975, Boulder, CO. 

16-17: U.S. Civil Service Commission CLE 
Program, Freedom of Information/Privacy Acts 
Seminar, Washington, DC. 
,16-18: New York Law Journal Seminar on 

Practice Under the New Federal Rules of Evi- 
dence, Lodge At Vail, Vail, CO. 

17-18 Practising Law Institute Annual Forum 
on Defending Criminal Cases, Americana Hotel, 
New York, NY. 

2 A u g  1: National College of the State 

r, 
I 

25-26 PLI Program, Constitutional Litigation, 
Barbizon Plaza Hotel, New York, NY. 

25-27: Federal Publications Inc. Government 
Contract Program, Construction Contract M o d 5  
cation, Holiday Inn-Golden Gateway, San Fran- 
cisco, CA. 

28-29: JAGC East Coast CLE Conference, Fort 
Belvoir, VA. Contact CPT David Schlueter, Au- 
tovon 3544031 or 5202 or Commercial (703) 664- 
4031 or 5202. , 

28-29: PLI Workshop, Discovery Techniques, 
Delmonico Hotel, 'New York, NY. 

2&Aug 15: National College of the State 
Judiciary, Regular Four Week Session (Session 
11), Judicial College Building, University of 
Nevada, Reno, NV. 

21-24: university of Denver College of Law, 
Criminal Law Institute, Denver, CO. 

21-25: Fourth Annual Institute on Law Office 
Administration, presented by Institute of Con- 
tinuing Legal Education, Ann Arbor, Michigan, 
and Continuing LegaI Education, Minneapolis, 
Minnesota, Marquette Inn, Minneapolis, MN. 

29-31: U.S. Civil Service Commission CLE 
Program, Seminar for Attorney Managers, 
Washington, DC. 

3&Aug 1: PLI Annual b s e c u t o i s  Workshop, 
St. Regis Sheraton Hotel, New York, NY. 

30-Aug 1: Federal Publications Inc Government 
Contract Program, Government Contract Costs, 
Holiday Inn-Golden Gateway, San Francisco, CA. 

31: Virginia Bar Association, midyear meeting, 
Greenbrier Hotel, White Sulphur Springs, W. 

A 
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I Workshop, Preparation of U.S. 
ome Tax Return, Sir ‘Francis 

Drake Hotel, San Francisco, CA. 
* , 

AUGUST 

1 ‘College of District Attorneys 
Course, Prckecutor Intern Course, Houston, TX. 

3-15: National College of the State Judiciary, 
Regular Two ‘ Week Session [Session I!), Judicial 
College Building, University of Nevada, Reno, 
NV. 

‘ ‘ 4-9: Northwes ersity Short Course for 
Prosecuting Attor hwestern Universit 
School of Law, Chicabo, iL., ’ 

7-8: PLI Program, Practical Will Drafting, 

7-14: ABA Annual Meeting, Montreal, Canada.{ 

! 8-I& NatiohalSAsdwiation bf Women Lawyers, 
annual meeting, Montreal, Canada. 

j.11-12: PLI Workshop, Preparation of US 
Fiduciary Income Tax ,Return, Hyatt Regency 
Hotel, Los Angeles, CA.’ 

14-15: PLI Propram. Land Use and Environ- 

cana Hotel, New York, NY, 
1 

mental RegulatioG, Skinford Court Hotel, San 
Fkpcisco,’ CA. $ 

14-16: The Lawyer‘s Assistant: PLI Workshop 
dministrator, Paraprofes- 
arbizon Plaza Hotel,” New 

1, York, NY. 

15-16: FL 
Sir Francis 

15-23: National Institute for Trial Advocacy,, 

of North Carolina, Chapel Hill, NC.. ’ 

Francis ,Drake, Hotel, , San Francisco, CA. 
18-20: PLI Annual Prosecutor‘s Workshop, Sir 

- 
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18-22: Federal Publications Iac. Government 
Contract Program, Government Contract Claims, 

Unu+aesars Palace, bas Vegas, NV. 
28-30: West Virginia Bar Association, annual 

meetjng, Greenbrier Hotel, White Sulphur 
Springs, WV. 

SEPTEMBER 

’ Rhode Island Bar Association, annual meeting. 

Bar Association of Puerto Rico, annual meeting. 

The Missouri Bar, annual meeting. 

W y k i n g  State B annual meeting. 

Washington State Bar Association, annual 
meeting. ~ 

2 4 :  New York University School of Law Pro- 
gram, Bankruptcy Law and Practice Workshop I, 
Vanderbilt Hall, New York University, New 
York, NY. 

25: New York University School of Law Work- 
shop, the Graduate Tax Workshop VI, Vanderbilt 
Hall, New York University, New York, NY. 

3-5: US Civil Service Commission CLE Pro- 
gram, Institute for New Government Attorneys, 
Washington, ,DC. 

7-10 National College of District Attorneys 
Course, ’ Consumer Fraud Seminar, Nashville, 
TN. 1 1 .  I 

9-13: Federal Bar Association, a k u a l  meeting, 
Hyatt Regency Atlanta, AtIanta,’ GA. 

i Federal ’ Publications Inc. Government 
C t Program, Z2d Annual Institute on Gov- 
ernment Contracts, Quality IndPentagon City, 
Washington, D.C. 

(- 

- 

ual meeting, 

18-19: Vermont Bar Association, annual meet-‘ 

Government Finan 

19-21: National Tpsk Force on Higher Educa- 
tion and Criminal Justice, First National,ConferT 

Boston Hotel, Boston, MA. 
ence on Alternatives to Incarceration, Sheraton- 8 F -  

1 

e 
-+r 
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21-25: State Bar of California, annual meeting, 

21-25: National College offl District Attorneys 

22-25: Federal Publications Inc. Government 
Contract Program, Fundamentals of Government 
Contracting, Washington, DC. 

velopments, Los Angeles, CA. 

Conference, Cartagena, Columbia. 

diciary, Specialty Session in Probate Law, Judi- 
cial College Building, University of Nevada, 
Reno, NV. 

27-0ct 3: TnterTJ&nerican Bar Association, XIX Los Angeles, CA. ' 
I 

course, Techniques Seminar, St' MN- 2 w c t  3: National College of the State Ju- 

.+ 

W :  US civil Service-commission CLE ~ r o -  
gram, Law of Federal Employment Seminar, 
Washington, DC. 

24-26: Federal Publications Inc. Government 
Contract Program, Risk 'Management in' 'Con- 
struction Contracting, San Francisco, CA. 

24-27: Oregon State Bar, annual meeting, Van- 
couver. B.C. 

2 W c t  3: National .College of the State 
Judiciary, Specialty ,Session in Sentencing Mis- 
demeanants, Judicial College Building, University 
of Nevada, Reno, NV. 

29-0ct 1: Federal Publications Inc. Government 
Contract Program, Construction Contract Modifi- 
cations, Twin Bridges Marriott, Washington, DC. 

29-0ct 3: Federal Publications Inc. Government 
I -  ._ 

' Contract Program, The Skills of Contract Ad- 
ministration, A d e i m ,  CA. 26-27: ALI-ABA Program, Defense of Wkte 

Collar Crime: Recent Fed .and State De- 

TJAGSA4chedule of Continuing Legal. 'Education, 
(Active Duty Personnel) 

Number Title Dates 
5F-F9 ge Crs 1 .  , ,  i :' ' 1  '14 Jul  75-1 Aug"75. 3 
5F-F3 19th International Law Crs 21 Jul75-1 Aug 75 2 wks 
5F-Fll 63d Procurement Attorneys' Crs 28 Jul 75-8 Aug 75 2 wks 
5F-F1 4 Aug 75-8 Aug 75 ~ 

7A-713A 1 5th Law Office Management Crs : '& Sep 75-26 Sep 75 
5F-FZ 12th Federal'iLabor pelations Crs , 29 Sep 75-3 Oct 7 5 ,  
5F-FB 3d Legal Assistance Crs 6 Oct 75-9 Oct 75 
5F-F1 > 22d Senior Officer Legal Orientation Crs 28 Oct 75-31 Oct 75 
5F-F10 64th Procbrement Attorneys' Crs 10 Nov 75-21 Nov 75 2 wks 
5F-F25 2d Military Administrative Law ' 8 Dec 75-11 Dec 75 3% days 

5F-Fll 6th' Procurement Attorneys' Advanced Crs 5 Jan 76-16 3 4  76 2 wks ' 
5F-F27 3d Environmental Law Crs 12 Jan 76-15 Jan 76 3Mdays 
51271D20/50 3d Military Lkwyer's Assistant Crs 19 Jan 76-23 Jan 76 4%days 

512-71D20/50 4th Military Lawyer's Assistant Crs 19 Jan 76-23 Jan 76 4Mdays 

5F-F1 23d Senior Officer Legal Orientation Crs 26 Jan 76-29 Jan 76 3?4days 
5F-F10 65th Procurement Attorneys' Crs 8 Mar 76-19 Mar 76 2 wh 
5F-FJ 24th Senior Officer Legal Orientation Crs 5 Apr 76-8 Apr 76 3%days 
5F-F10 66th Procurement Attorneys' Crs 26 Apr 76-7 May 76 2 wks 

2d Management for Military' La 

Developmefits Crs 

(Criminal Caw) 

(Legal Assistance) 

5F-F52 6th Staff Judge Advocate Orientation Crs 10 May 76-14 May 76 4% days 
5F-F24 1st Civil Rights Crs 17 May 76-20 May 76 3?4days 
5F-FZ 13th Federal Labor Relations Crs 24 May 76-28 May 76 5 days 

'.7-' t 

. '  .. 
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Number Title Dates 1 Length 
r 

5F-F32 2d Crimi a1 Advo 8 Jun  76-2'Jul'76 ~ 1 wk 
5F-F33 I6th Military Judge Course 19 Jul 76-6 Aug ?6 
5F-F1 25th Senior Officer Legal Orientatio 1 26 Jut '76-29 Jul 76 
5F-F51 3d Management for Military-Lawyers Crs . . 9 Aug 7613 Aug 76 4%days 

1 

r I  I ~. I /  

JAGC Personnel It 
From: PP&TO, OTJAG 

1. Retirements. 'On' behalf of the Corps, we offer our 
in 

wishes for the future to the following 
who retired 30 June 1975. 

Major General George S. h g h  
Major General Harold E. Parke 

Colonel Winchester Kelso, Jr. 

I 

i 
~ I I  ' d  1.i :: 

To 
C0L.QNELS 

CLARKE, Robert Europe I ,  

MEENGS, Philip Inspector General, Wash DC 

VINET, William USALSA, Falls C I HQ, MTMC, Wash DC 
WATSON, Henry 'J 

DOMMER, Paul P 
ROGERS, Jack D RADOC, Ft Monroe, VA USA Trans Cdnter, 

Ft Bliss, TX 

USALSA, wlsta Ft Bliss, TX 

USA Elm OJCS, Wash D 

- 
OTJAG, Wash DC 

A I  I ~ Ft Eustis, VA 

T I  

RSON, ' Richard 
VA 

BRAGAW, Regard SA Armor Center, Ft Knox, KY ,Europe 
, Europe .,Stu Det, @orgetown Univ ' 

USATCI, Ft Ord, CA , USA SW Recruiting, San 
WashDC 

Antonio, 3TX 

. I  

LINEBARGER, James I Europe OTJAG, Wash DC 
LORENCE, David. . 9th Inf Div, Ft Lewis, WA'  I : USALSA wlsta Baumholder, 

I , ..Germany 
SAUER: ~ o h n  G 
WOYNELL, Donn T : Bragg, NC ' WRAMC, Wash DC 

7th Sp Forces Group Ft 4th J n f  Div, Ft Carson, CO 

172d Inf Bde. Alaska 

ced Course.':Officers wishing to volun- 
teer for the 197677 Advanced Course (August 
1976 to May 1977) at  The Judge Advocate Gener- 
al's School should submit a written request to 
PP&TO ,by 31 December 1975. A selection board 

select approximately 35 Judge Advocates 
dance at  that course. A minimum of three 
ive duty is'required prior to attendance 

(para 3.3d, Your JAGC Career). Volunteers 'Wiu 
be notified of selection or nonselection. r 1  

will meet in the January-February 1976 time . I  

F 



4. Graduate Schooling. It is anticipated that 
PP&TO will receive a total of approximately 10 
quotas for graduate schooling at government ex- 
pense to cover the periods of F Y  ?I’ (i July 76-30 
September 76) and F Y  77 (1 October 76-30 S e k  
tember ‘77). Office& desiring consideration for 
such schooling, leading to kin LLM degree in a 

quest to PP&TO by 31 December lec- 
tion board will convene in January 1976 and volun- 
teers will be notified of selection or  nonselection. 
It is anticipated that quotas will be available in the 
following disciplines: Criminal Law, Procurement 
Law, Administrative Law, International Law, 
Labor Law, Environmental Law and Patent Law. 
Officers must advise PP&TO of their desired area 
of study; final determination of the discipline to be 
studied will be made Judge Advocate Gen- 
eral. The period of is for’one year and a 
three year active duty commitment is incurred 
upon graduation (AR 621-1). This commitment 
must be served in a utilization tour. I t  is the offi- 
cer‘s responsibility to secure admission to an 
accredited law school in the United States offering 
a graduate’program in his specified discipline. 

shortage discipline, should submit re- 

5. Language Training. PP&TO has unused 
quotas for training in the following languages for 
FY 76 (1 July 7 5 3 0  Jun 76): German (8 quotas); 
Japanese (1 quota). and French, (1 quota). The 
training i s  conductdl at the Defense Language In- 
stitute, Presidio of Monterey, California, and is of 
six months duration for French, eight months for 
German, and 11 months for Japanese. A language 
aptitude test must be taken (see AR 6114)  and 
the results thereof submitted to PP&TO with the 
officer‘s written request for consideration for lan- 
guage training. Follo\;ing graduatioq, the officer 
is sent to either Europe, Japan or Okinawa for a 
utilization tour. Service obligation incurred IAW 
AR 6114. Interested officers should contact 
PP&TO. I 

6. FBA Supports Military Pro Pay. The letter 
reproduced below was sent to TJAG by the Fed- 
eral Bar Association on 20 May 1975. 

Ma. Gen. G. S. F’rugh 
The Judge Advocate 
Department of Army 
Washington, D.C. 20310 

+. 
“r 
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Dear General Prugh: 

At the May 3, 1975, meeting of the National 
Council of the Federal Bar Association held in 
Washington, D.C. a Resolution was adopted to 
support professional pay for lawyers in military 
service, and sent to the President of the United 
States, the Chairman of the Senate Armed 
Services Committee, and the Chairman of the 
House Armed Services Committee, urging ac- 
tion as quickly as possible to remedy inequities 
that exist with respect to the professional pay 
for attorneys serving our nation in uniform. 

The Resolution, adopted unanimously, read 
as follows: 

“WHEREAS, the Armed Services have ex- 
perienced difficulty in recruiting qualified at- 
torneys and, in particular, in retaining such at- 
torneys for a full military career, and 

“WHEREAS, it appears that this problem 
may in large measure be redressed by the au- 
thorization of professional pay for attorneys 
comparable with that provided for other profes- 
sional services, and 

‘WHEREAS, the Federal Bar Association 
has in the past expressed its strongsupport of 
such professional pay, 

“NOW THEREFORE, BE IT RESOLVED, 
that the Federal Bar” Association renew and 
reiterate its continuing support for professional 
pay for attorneys in the Armed Services; and 
t “BE IT FURTHER RESOLVED, that the 
President advise the President of the United 
States and the appropriate committees and 
members of Congress of this position.” 

Sincerely, 

l s l  
David H. Allard 
President 

7. Senior Trial Lawyers. Eighteen more J A W  
captains have been designated Senior Trial 
Lawyers. They are: 
Captain Orrin K. Ames, I11 
Captain John R. D. Baxendale 
Captain D e m o n  F. Canner 
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Captain Andrew J. Chwalibog 
Captain Charles Clark 
Captain’ Gordon R. Denison ‘ 
Captain’ Daniel R. Grills 
Captain John P. Halvorsen 
Captain Robert H. Jackson 
Cap+ Lawrence F. Klar 
Captain Daniel C. McCarthy 
Captain Edward C. Newton, IV’ 
Captain John K. Northrop 
Captain William C. Porter 
Captain Robert W. Schivera 
Captain Edwin C. Scott 
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Captain Robert C. Wert 
CaptGn Charles A. Zi 

8. D,mg and Alcoho 
vocate officers should 
102, Alcohol & Drug 
Learned + Other Infomation (1 May 1975). Of 
particular interest are articles on US Army Al- 
cohol and -Drug Abuse Team Training ‘at the 
Academy of Health Sciences, Fort Sam Houstan, 
and Fort Campbell’s training videotapes, one of 
whkh deals with the-role of the SJA in drug abuse 
prevention. 

I r ,  

Current Materials of Interest ’ 
‘ 1  I I ment Discrimination Cases,’: 10 HARV. Articles. 

an, “The Federal Tort Claims Act-An AI- 
ternative to the Exclusionary Rule?” 66 J. CRIM. 
L. & CRIMINOLOGY 1 (March 1975). Major Francis 
A. Gilligan, JAGC, discusses the 1974 amendment 
to Q 2680(h) of the Federal Tort Claims Act. 

The Spring 1975 issue of THE AIR FORCE LAW 
REVIEW contains several articles and Comments Of 
hob: (1) “Aspects of Malingering,” (2) part 11 
(1921-1966) of a two-part offering on “A History of 
the Structure of Military Justice in the United 
States;” (3) Medical Malpractice Under the Tort 
Claims Act: Limitations Problems,” (4) “Social Se- 
curity Disability and the Administrative Law ,1975). 

Judge,” and others. , ”  Friloux, “Death? When Does It Occur?” 27 
BAYLOR L. REV. 10 (Winter 1975). One of some 19 

‘Singer, ‘“The ABA ‘Standards:‘ A Valuable Re- articles in this symposium issue on euthanasia. 
~ource for the Defense Attorney” Criminal De- 

Number 3 (June 1975) p. 14. Falk, “A,NewParadi& for International Legal 
Studies: Prospects and p1O$osals,’’ 84 YALE L.J. 

dural and Jurisdictional Aspects 969 (Ap;il 1975). 
of Seeking a Tax Refund” 10 TULSA L.J. 362 
(1975). Comment, “Dou eopardy and Reprosea- 

tion After Mistrial:, Is’the Manifest Necessity Test 
Abernathy, :!Sovereign Immunity In A Con- Manifestly Necessary?” 69 NEV. L. REV. 887 

stitutional ,Government: The Federal Employ- (January-February 1975). 

CrV. LIB. L. REV.‘322 ISpring 1975). . 
Lewis, “Defending Criminal Cases Under the 

Federal Rules of Evidence,” Criminal Defense, 
Volume 2 Number 3 (June 1975) p. 4. 

Note, “The Admissibility of Lie Detector Evi- 
dence,’’ 511N. DAKOTA REV- 679 (Spring 1975). 

Note, “Legal Specialization and Certification,” 
61 VA. L. REV. 434 (March 1975). 
I 

- 
nt, “Fear of Firing: A 
otection of Federal Career Employees” 

HARV., cIv, R. cIv. LIB. L. REV. 472 (spring 

, $  

” .  I 
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Errata. 
The masthead for the June 1975 issue of The 

Army Lawyer incorrectly reflects that it is DA 
Pamphlet 273CL29. That issue is actually DA 

Pamphlet 27-50-30, as i s  reflected on all other 
upper corner page references throughout. Appro- 
priate corrections should be made on face of that 
issue to avoid confusion with the May 1975 issue. 

By Order of the Secretary of the h y :  

Official: 

VERNE L. BOWERS 
Major General, United States Army 
The Adjutant General 

I 

FRED C. WEYAND 
General, United States A m y  
Chief of Stuff 
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