I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:
I n Proceedi ngs
KENNETH D. COX, and Under Chapter 7
CAROLYN SUE COX
No. BK 95-40443

Debt or (s) .

AGRI BANK, FCB, a federally
chartered corporation,

Plaintiff(s),
VS. No. ADV 95-4049

KENNETH D. COX, and
CAROLYN SUE COX,

N N N’ N’ N’ N’ N N N N N N N N N N N

Def endant (' s).

OPI NI ON
Inits previous opi nion and order of Novenber 28, 1995, this Court
deni ed the parties' cross motions for summary judgnment on the
plaintiff's conplaint todeterm ne di schargeability of debt under 11
U S.C. §523(a)(6),! finding that an issue of fact remained as to
whet her t he debtors' admtted conversion of theplaintiff's collateral

was "wi | | ful and malicious" for purposes of § 523(a)(6). See Agri bank,

FCB v. Cox, Adv. No. 95-4049, slipop. at 10 (Bankr. S.D. I'll. Nov.
28, 1995). Insoruling, the Court adopted the definitionof "wllful
and mal i ci ous" set forth by the Seventh Circuit Court of Appealsin

Matter of Thirtyacre, 36 F.3d 697, 700 (7th Cir. 1994):

1Section 523(a)(6) excepts from a di scharge any debt - -

(6) for willful and malicious injury by the debtor to another
entity or to the property of another entity[.]



Under 8§ 523(a)(6) . . . willful neans deli berate or

intentional . . . [and] [njalicious nmeans in conscious
di sregard of one's duties or wi thout just cause or
excuse; it does not requireill-wll or specificintent

to do harm
See Cox, slip op. at b.

At trial, the parties presented evi dence on whet her t he debtors'
act of sellingtinber subject tothe plaintiff's security interest
during their previous Chapter 12 proceedi ng canme wthintheThirtyacre
definitionof "willful and malicious" so as to render the debtors’
obligation to reinmburse the plaintiff nondi schargeabl e under 8§
523(a)(6). The Court found that the debtors acted intentionally and

thus "wil | fully" under Thirtyacre because the debtors intended to do

t he physical act--selling the tinber--that caused injury to the

plaintiff. See 36 F.3d at 700-01. The debtors asserted, however, that

their conversion of theplaintiff's collateral was not "malici ous”
because they relied ontheir attorney's adviceinsellingthe tinber
and thus had "just cause or excuse" for their actions.
Rel i ance on t he advi ce of counsel may constitute a defense in an
action under 8 523(a)(6)
[w] here a [debtor] has fully and in good faith
di scl osed the facts to counsel, [counsel has advi sed
t he debtor] as a matter of |l aw, and [t he debt or has
acted] on this advice believing that he has been
properly advised[.]

Inre Muirray, 116 B.R 473, 476-77 (Bankr. E D. Va. 1990); seealsoln

re Topper, 229 F. 2d 691, 693 (3d Cir. 1956) (advi ce of counsel may be
excuse for aninaccurate or fal se oath). Wether a debtor may avai l
hi nsel f of such a def ense depends on t he circunstances of a particul ar

case. Miurray, 116 B.R at 477 (citinglnre Breitling, 133 F. 146,
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148-49 (7th Cir. 1904).

Inthis case, debtor Kenneth Cox testifiedthat he contacted his
attorney before enteringintoacontract tosell the tinber i n question
and that his attorney told hi mhe could proceed with the sale. The
debtor' s testi nony, however, was contradi cted by his own statenent in

a 2004 exam nati on conduct ed duri ng hi s previ ous Chapter 12 proceedi ng:

Q Di d you contact an attorney or anyt hi ng before

you agreed to enter into this tinber sale contract or

was this sonething you did on your own?

A | didit on ny own.
Trans. of 2004 Exam of Kennet h Cox, July 8, 1991, at 10-11, attached
toPltf."s Mot. Summ Judg., filed Aug. 29, 1995. The debtors di d not
call the attorney who represented themin their Chapter 12 proceedi ng
as aw tness to corroborate Kenneth Cox's testinony that hereliedon
t he advi ce of counsel insellingthetinber. Cf. Murray, 116 B.R at
477 ("] ust cause or excuse" found where counsel adm tted giving debtors
erroneous advi ce). Thus, the factual question before the Court rests
only on the self-serving testinony of Kenneth Cox, which is
contradi cted by his prior statenent.

Because of this inconsistency between his positionat trial and
hi s previ ous statenent, the Court finds Kenneth Cox's testinony that he
relied on the advice of counsel in selling the tinmber to | ack
credibility. In the absence of other evidence, there is an
i nsufficient basis on which to conclude that the debtors, sale

timber was justified by their reliance on the advice of counsel. For
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this reason, the Court finds that the debtors' conversion of the
plaintiff's collateral was "wi | |Iful and nali ci ous" for purposes of §
523(a)(6). Accordingly, the Court will enter judgnment for the
plaintiff onits conplaint and decl are the debtors' obligation for the
anount realized fromthe ti nber saleto be nondi schargeableinthis
bankrupt cy proceedi ng.

SEE WRI TTEN ORDER

ENTERED: April 4, 1996

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE



