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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent deterni ned deficiencies of $4,146
and $2,635 in petitioners’ Federal incone tax for 2002 and 2003,
respectively. After concessions by the parties, the issues for

deci si on are:
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(1) Whether for the years in issue petitioners may deduct at
Federal per diemrates neal expenses that Jozsef Balla
(petitioner) did not pay for or incur;

(2) whether petitioners may deduct incidental expenses at
Federal per diemrates for 2003;

(3) whether petitioners may deduct m | eage expenses for
travel to and froma firefighting school in April 2002;

(4) whether petitioners are entitled to deductions for other
j ob-rel ated and m scel | aneous expenses in 2002 and 2003.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect during the years in issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners resided in Sarasota, Florida, at the tine they filed
their petition.

Petitioner was enpl oyed by Hornbeck O fshore Qperators
(Hor nbeck) as a nerchant sailor during the years in issue.

Hor nbeck did not provide petitioner with a per diem cash
al l omance for work-rel ated neals or incidental expenses. Wen
petitioner was assigned to a vessel and on active status,

Hor nbeck provided himw th neals and | odgi ng w t hout charge.



- 3 -
Hor nbeck al so provided petitioner with uniforns and safety
equi prent (i ncluding work vest, hard hat, safety goggles, safety
gl asses, rain slicker, and flashlight) that it required for its
enpl oyees. Petitioner was also required to wear steel-toe boots,
whi ch were not provided by Hornbeck. Hornbeck did not provide or
require its enployees to have cell phones or pagers.

In April 2002, petitioner attended a firefighting school in
Fort Lauderdale, Florida. Hornbeck did not require or pay for
petitioner to attend the firefighting school; rather,
petitioner’s tuition was paid by his union. He drove his own car
to Fort Lauderdale fromhis honme in Sarasota to attend the
firefighting school. Petitioner recorded the dates, |ocation,
and purpose of his trip to Fort Lauderdale on his personal
cal endar for 2002. He did not keep any record regarding the
m | eage traveled on his trip to the firefighting school, but the
parti es have agreed that the one-way trip frompetitioner’s hone
in Sarasota to Fort Lauderdale is approximtely 209 m |l es.

Under Job Expenses and Most Ot her M scel | aneous Deducti ons
on their Schedule A Item zed Deductions, for 2002, petitioners

clainmed the foll ow ng deducti ons:

Unr ei mbur sed enpl oyee expenses $18, 509
Tax preparation fees 1, 190
O her expenses 3,143

Respondent al |l owed the deduction for tax preparation fees in

2002. Petitioners also attached an extensive conpilation of
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docunents entitled “Sailor Travel Statenent” to substantiate
their claimto unrei nbursed enpl oyee expenses. The Sail or Travel
Statenent includes the “Suppl enmental Tug/Barge Sailor Travel
Schedul e” reproduced bel ow, authorities upon which petitioners
rely in support of their tax position, a 2002 port list for the
Yabucoa vessel, and a schedule listing ports where petitioner
purportedly was stationed on particular dates in 2002. The
Suppl enental Tug/ Barge Sailor Travel Schedule, with original
enphases, that petitioners attached to their 2002 return is
reproduced in part bel ow

Taxpayer is a Merchant Sailor assigned to work aboard a Tug Boat
traveling between ports |located on the Atlantic Ccean and
therefore qualifies per attached Rev Proc 2001-47's
“Transportation |Industry Enployees” and attached MARI N JOHNSON TAX
COURT DECISION & I RS Publication 463 (Chapter 1 Page 5) to conpute
hi s DEEMED SUBSTANTI ATED CQut - of - Town Travel Costs by using
attached Pub 1542’ s Standard Foreign OCONUS Rates for EACH CITY as

fol | ows:
80 Days x $75 Guayama <San Juan>, Puerto Rico = 6, 000.
39 Days x $75 Arecibo <San Juan>, Puerto Rico = 2,925,
44 Days x $57 Quayaquil, Ecuador = 2,508.
25 Days x $76 St. Croix, Virgin Islands = 1, 900.
33 Days x $57 Mayaguez <Cther>, Puerto Rico = 1, 881.
18 Days x $75 San Juan, Puerto Rico = 1, 350.
4 Days x $75 Aguirre <San Juan>, Puerto Rico = 300.
5 Days x $57 Yabaccoa <Qther>, Puerto Rico = 285.
Total Sailor Travel Costs Allowed per OCONUS Rates 17, 149.
LESS EMPLOYER PROVI DED RElI MBURSEMENTS <2, 852>
Sai l or Travel Allowance in Excess of Reinbursenents 14, 297.

As a MERCHANT SAILOR, taxpayer was required by his enployer to
travel to various locations to neet his ships. Per IRS Rev Rul
99-7 and attached Marin Johnson Tax Court Decision, his auto
m | eage and possibly other travel-related costs are FULLY
DEDUCTI BLE as fol | ows:
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8 Days x $205 Boston, Massachusetts = 1, 640.
5 Days x $142 Fort Lauderdal e, Florida = 710.
Rental Cars & Other Travel Related Costs = 1,175.

Taxpayer also took a Sailor Continuing Education Program This
additional Rating is deductible since he already has other SAILOR
ratings and this course does NOT qualify himfor a new occupation.
Note the Union paid the tuition in full. This is related

Educati onal Travel Expenses ONLY.

Total Mleage: 563 niles x $.365 = 205.
6 Days x $42 Fort Lauderdal e, Florida = 252.
5 Days x $46 New York City <Manhattan>, NY = 230.
Total Tax Court & IRS All owed Sail or Travel 18, 5009.

& Auto M eage —======

Petitioners concede that they are not entitled to deductions
for any of the m|eage or rental car expense deductions clained
for 2002 except the $205 clainmed for the round trip mleage from
petitioner’s home in Sarasota to Fort Lauderdale, Florida, where
petitioner attended the firefighting school in April 2002.
Respondent concedes that petitioners are entitled to a
m scel | aneous item zed incidental expenses deduction for 2002
equal to the per diemrates then applicable. Respondent
performed those cal cul ati ons according to nmethods established by
rel evant revenue procedures.

In a statenent attached to their 2002 return, petitioners

listed their “other expenses” as foll ows:

Sailor Req’' d Medicals $155
Sai l or Req’' d Phone/ Pager 2, 345
Sail or Reqg’d Supplies 643

They provided no receipts, other docunentation, or explanations
to substantiate the anmpbunts or business purposes of the expenses

cl ai ned.
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On their 2003 return, petitioners clained and respondent
di sallowed the followi ng item zed deducti ons under Job Expenses
and Most Ot her M scel |l aneous Deducti ons:

Unr ei mbur sed enpl oyee expenses $16, 173

Tax preparation fees 595

O her expenses--Sail or Req’ d Phone/ Pager 1,282
Petitioners again attached a Sailor Travel Statenent to their
2003 return to substantiate their claimto unreinbursed enpl oyee
expenses for that year. It included the Suppl enental Tug/ Barge
Sail or Travel Schedul e reproduced bel ow, the sane authorities as
they had attached to their 2002 return, a 2003 port list for the
Yabucoa vessel, and a schedule listing ports where petitioner
purportedly was stationed on particular dates in 2003. The
Suppl enental Tug/ Barge Sailor Travel Schedule, with original
enphases, that petitioners attached to their 2003 return is
reproduced in part bel ow

Taxpayer is a Merchant Sailor assigned to work aboard a Tug Boat
traveling between ports |located on the Atlantic Ccean and
therefore qualifies per attached Rev Proc 2002-63's
“Transportation I ndustry Enployees” and attached MARI N JOHNSON TAX
COURT DECISION & I RS Publication 463 (Chapter 1 Page 5) to conpute
hi s DEEMED SUBSTANTI ATED Cut - of - Town Travel Costs by using
attached Pub 1542’ s Forei gn OCONUS Rates and Donestic CONUS Rates
for EACH CITY as foll ows:
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68 Days x $87 Sat. Croix, Virgin Islands = b5,916.
40 Days x $75 Aguirre <San Juan>, Puerto Rico = 3, 000.
25 Days x $75 Guayama <San Juan>, Puerto Rico = 1,875.
21 Days x $75 Arecibo <San Juan>, Puerto Rico = 1,575.
30 Days x $42 Kingston, New York = 1, 260.
19 Days x $50 New York City <Manhattan>, NY = 950.
12 Days x $66 Puerto Pl ata, Domi nican Rep. = 792
14 Days x $46 New Ol eans, Louisiana = 644.
7 Days x $75 Mayaguez <San Juan>, Puerto Rico = 525.
6 Days x $75 San Juan, Puerto Rico = 450.
5 Days x $50 Brooklyn, New York = 250.
3 Days x $75 Yabucoa <San Juan>, Puerto Rico = 225.
2 Days x $38 Delaware City <WImngton> DE = 76.
Total Sailor Travel Costs Allowed per OCONUS & CONUS Rates 17, 538.
LESS EMPLOYER PROVI DED RElI MBURSEMENTS <2,772>
Sai l or Travel Allowance in Excess of Reinbursenents 14, 766.

As a MERCHANT SAILOR, taxpayer was required by his enployer to
travel to various locations to neet his ships. Per IRS Rev Rul
99-7 and attached Marin Johnson Tax Court Decision, his auto
m | eage and possibly other travel-related costs are FULLY
DEDUCTI BLE as fol | ows:
12 Days x $42 Tanpa, Florida
Rental Cars & Other Travel Related Costs

Total U S. Tax Court & Other Sailor Travel Expenses Allowed 16, 173.

Petitioners concede that they are not entitled to any m | eage or
rental car expense deductions clained for 2003. Petitioners have
not provi ded any receipts, other docunentation, or explanations
to substantiate the anounts or business purposes, if applicable,
of the expenses clained for tax preparation fees and “Sail or
Req’ d Phone/ Pager” for 2003.
OPI NI ON

Section 162 permts taxpayers to deduct all ordinary and
necessary busi ness expenses paid or incurred during the taxable
year and specifically includes traveling expenses (including
anount s expended for neals and | odgi ng other than anmounts that

are |l avish or extravagant under the circunstances) while away
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fromhonme in the pursuit of a trade or business. Sec. 162(a)(2).
Section 274(d) generally disallow any deduction under section
162 for, anong other things, “any traveling expense (including
meal s and | odgi ng while away from hone)” unless the taxpayer
conplies with stringent substantiation requirenents as to the
anount, tinme and place, and busi ness purpose of the expense.
Sec. 274(d)(1). Section 274(d) authorizes the Secretary to
provide by regul ations that sonme or all of these substantiation
requi renents “shall not apply in the case of an expense which
does not exceed an anount prescribed pursuant to such
regul ations.”

Under the applicable section 274 regul ations, the
Commi ssioner is authorized to prescribe rules under which
opti onal nethods of conputing expenses, including per diem
al l omances for ordinary and necessary expenses for traveling away
fromhonme, nay be regarded as satisfying the substantiation
requi renents of section 274(d). Sec. 1.274-5(j), lncone Tax
Regs. Under this authority, the Conmm ssioner issued Rev. Proc.
2001-47, 2001-2 C.B. 332 (applicable to petitioner’s travel
January through Septenber 2002); Rev. Proc. 2002-63, 2002-2 C. B
691 (applicable to petitioner’s travel QOctober 2002 through
Cct ober 2003); and Rev. Proc. 2003-80, 2003-2 C. B. 1037
(applicable to petitioner’s travel Novenber and Decenber 2003)

(collectively, the applicable revenue procedures). Under the
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appl i cabl e revenue procedures, taxpayers may elect to use, in
Iieu of substantiating actual expenses, certain authorized
met hods for deened substantiation of enployee |odging, neal, and
i nci dental expenses incurred while traveling away from hone.
Rev. Proc. 2002-63, sec. 1, 2002-2 C.B. at 691, and Rev. Proc.
2003-80, sec. 1, 2003-2 C.B. at 1037, each provide the follow ng
i ntroduction:

SECTION 1. PURPCSE

Thi s revenue procedure updates * * * [the previous
revenue procedure relating to per diemallowances] by
provi di ng rul es under which the anount of ordinary and
necessary busi ness expenses of an enpl oyee for | odging,
meal , and incidental expenses or for neal and
i nci dental expenses incurred while traveling away from
home will be deened substantiated under section 1.274-5
of the Incone Tax Regul ati ons when a payor (the
enpl oyer, its agent, or a third party) provides a per
di em al | owance under a rei nbursenent or other expense
al l omance arrangenent to pay for the expenses. In
addition, this revenue procedure provides an optional
met hod for enpl oyees and sel f-enpl oyed i ndividuals who
pay or incur meal costs to use in conputing the
deducti bl e costs of business neal and incidental
expenses paid or incurred while traveling away from
home. This revenue procedure al so provides an optional
met hod for use in conputing the deductible costs of
i nci dental expenses paid or incurred while traveling
away from honme by enpl oyees and sel f-enpl oyed
i ndi viduals who do not pay or incur nmeal costs and who
are not reinbursed for the incidental expenses. Use of
a nethod described in this revenue procedure is not
mandatory, and a taxpayer may use actual all owable
expenses if the taxpayer maintains adequate records or
ot her sufficient evidence for proper substantiation.

* * %
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Rev. Proc. 2001-47, sec. 1, 2001-2 C. B. at 332, is al nost
identical to the passage quoted above, but the follow ng sentence
is omtted:

Thi s revenue procedure al so provides an optional nethod

for use in conputing the deductible costs of incidental

expenses paid or incurred while traveling away from

home by enpl oyees and sel f-enpl oyed individuals who do

not pay or incur neal costs and who are not reinbursed

for the incidental expenses. * * *

Rev. Proc. 2002-63, sec. 4.05, 2002-2 C. B. at 694, and Rev.
Proc. 2003-80, sec. 4.05, 2002-2 C B. at 1040, expressly provide
t hat taxpayers who do not pay or incur neal expenses when
traveling away from home may use, in lieu of providing actual
recei pts to substantiate incidental expenses, an established per
diemrate of $2 or $3, dependi ng on which revenue procedure is
applicable for the date of travel. Rev. Proc. 2001-47, sec. 4,
2001-2 C. B. at 333-334, which provides specific rules for the per
di em substanti ati on nmet hod, does not contain a simlar provision.
However, we have previously held that the incidental portion of
the M& E per diemrates may be used as deened substantiation of

i nci dental expenses when neals are provided by a taxpayer’s

enpl oyer. Johnson v. Comm ssioner, 115 T.C. 210, 210-211 (2000).

Rev. Proc. 2001-47, sec. 6.01, 2001-2 C. B. at 337; Rev.
Proc. 2002-63, sec. 6.01, 2002-2 C.B. at 698; and Rev. Proc.
2003-80, sec. 6.01, 2003-2 C.B. at 1043, each provide that the
Federal M&I E rate will be applied, with stated exceptions, in the

sanme manner as applied under the Federal Travel Regul ations, 41
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C.F.R secs. 301-311, in effect at the tinme each respective
revenue procedure was rel eased.

Deductions for Meals and I ncidental Expenses

Petitioner’s enployer, Hornbeck, furnished himwth | odgi ng
and neal s wi thout charge while he worked on its vessel during the
years in issue. Hornbeck also provided to petitioner uniforns
and safety equi pnent required in his enploynent. Although
petitioner did not pay for his neals while at sea or while docked
in ports, petitioners deducted the full MG E rate for each day
that petitioner worked aboard the tugboat during the years in
i ssue.

Petitioners argue that the applicable revenue procedures, in
conjunction with the Federal Travel Regulations, 41 C.F.R sec.
301-11.17, permt themto deduct the full applicable MG E rate
for work-related travel even though all of petitioner’s neals
were provided to himfree of charge by his enployer. The Federal
Travel Regul ations provide that a nmeal provided by a common
carrier or a conplinentary neal provided by a hotel or notel does
not affect a taxpayer’s otherw se all owabl e per di em expense
deduction for neals. 41 CF. R sec. 301-11.17 (2000); 41 CF.R
sec. 301-11.17 (2002); 41 C.F.R sec. 301-11.17 (2003).
Petitioner’s tugboat is not a common carrier, and he did not
receive neals at a hotel or notel. Additionally, the Federa

Travel Regulations require that a Federal enployee’s M E rate be



- 12 -
adj usted for neals provided by the Governnent by deducting
appropriate anounts for each neal provided, but not to | ess than

t he amount allowed for incidental expenses. Johnson v.

Conmm ssi oner, supra at 227-228; Federal Travel Regul ations, 41

C.F.R sec. 301-11.18 (2000); 41 C.F.R sec. 301-11.18 (2002); 41
C.F.R sec. 301-11.18 (2003). Because, as petitioners
acknow edge, the revenue procedures regarding M& E rate
deductions for non-CGovernnent enpl oyees are to be applied
according to the Federal Travel Regul ations for Federal
enpl oyees, the regulations require that petitioner decrease the
M&lI E rate deduction otherw se allowable to account for neals
provi ded by petitioner’s enployer.

Petitioners also argue that this issue is novel to the

Court. We disagree. In Johnson v. Comm ssioner, supra, the

t axpayer, also a nerchant seaman, deducted the full Federal M E
rates on his return, even though all of his neals were provided
to himfree of charge by his enployer. W held that, because the
t axpayer’s actual expenses consisted solely of incidental
expenses, his use of the MBI E rates to cal culate his deductions
for business expenses due to travel away fromhonme was limted to
the incidental portion of those rates. 1d. at 210-211. The

t axpayer established that he had incurred incidental expenses
during his travel away from hone and was allowed to use the

incidental portion of the M E rates to substantiate those
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expenses in lieu of providing actual receipts. The purpose of
the Federal per diemrates is to ease the burden of
substantiating travel expenses away from hone, not to elimnate
the requirenment that those expenses be incurred before they can
be cl ai ned as deductions frominconme. Although petitioners
contend that the Court has not yet addressed this issue, we

explicitly stated in Johnson v. Conm ssioner, supra at 227: “W

do not read the revenue procedures to allow a taxpayer to use the
full M& E rates when he or she incurs only incidental expenses.”
In her opening statenent at trial, respondent’s counsel
conceded that petitioners were entitled to incidental expense
deductions. W wll not, therefore, address respondent’s
argunments in posttrial briefs challenging petitioner’s
entitlenment to a deduction for incidental expenses for 2003. As
di scussed above, the Federal Travel Regul ations provide that a
t axpayer to whomthe regul ations apply and who i s not reinbursed
for incidental expenses will be entitled to deduct at |east the
i nci dental expense portion of the MG E rate. 41 C F. R sec. 301-
11.18 (2002); 41 C.F.R sec. 301-11.18 (2003).
Petitioner is entitled to a deduction for his deened
substanti ated incidental expenses for 2003 even though his neals
and | odging were provided free of charge by his enployer. See

Johnson v. Commi ssioner, supra. Those incidental expenses shal

be cal cul ated at $2 per diemfor the nonths January through
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Cct ober 2003 and at $3 per diemfor the nonths Novenber and
Decenber 2003, in accordance with the applicable revenue
procedures. See Rev. Proc. 2002-63, sec. 4.05; Rev. Proc. 2003-
80, sec. 4.05. The pay schedul e provided by Hornbeck shall be
used to cal cul ate the nunber of days that petitioner worked, al
of which were away from hone, during 2003.

The Fort Lauderdale Trip--Firefighting School

Section 274(d) limts deductions for travel expenses
ot herwi se al | owabl e under section 162 to those expenses that the
t axpayer substanti ates by adequate records or sufficient evidence
corroborating the taxpayer’s own statenent of the anount and
busi ness purpose of the expense, as well as the tinme and pl ace of
the travel. Respondent argues on brief that petitioners are not
entitled to the deduction for m | eage-related travel expenses for
petitioner’s Fort Lauderdale trip to attend firefighting school
because petitioners have not substantiated the business purpose
of the trip. To support this position, respondent relies on the
absence of testinony by petitioner about why firefighting school
was ordinary or necessary for his enploynent or about what
busi ness benefit petitioner derived or hoped to derive fromhis
attendance at the school. Respondent al so argues that, because
Hor nbeck did not require or pay for the firefighting course or
expenses related to that course, it was not an ordinary or

necessary busi ness expense to petitioner. Hornbeck did have a
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rei mbursenment program for mariner continuing education that
covered tuition, hotel, and neal expenses for mariner continuing
education courses, but not for travel expenses.

On the Sailor Travel Statenent attached to petitioners’
return for 2002, petitioners explained that the purpose of
petitioner’s trip to Fort Lauderdale was to attend a conti nui ng
education program the tuition for which was paid by petitioner’s
union. At trial, petitioner testified that he attended a
firefighting school with coll eagues. Although given the
opportunity, respondent did not question petitioner regarding the
busi ness purpose of the Fort Lauderdale trip or the business
benefit that petitioner hoped to derive fromhis attendance at
the firefighting school. Respondent’s only question on
cross-exam nation regarding the Fort Lauderdale trip was whet her
petitioner kept a mleage log to substantiate the mles travel ed
on that trip. Petitioner answered in the negative.

We hold that petitioner has adequately substantiated the
busi ness purpose of his travel expenses related to the Fort
Lauderdale trip for firefighting school. Firefighting is related
to petitioner’s enploynent as a nerchant sailor and engi neer.
Paynent for the course by petitioner’s professional union
supports petitioners’ characterization of the related travel
expenses as ordi nary busi ness expenses. W are not persuaded by

respondent’s argunent that, because petitioner did not seek
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rei mbursenent for his mleage expenses from Hor nbeck, the
firefighting course was not business related. Petitioner has
al so adequately substantiated the tinme, place, and anount of the
travel for which he has clainmed a business expense deducti on.
The date and place of the firefighting course is undisputed, and
the parties have agreed that the distance between petitioner’s
home in Sarasota and Fort Lauderdale is approximtely 209 m | es.
Because petitioner drove round trip to Fort Lauderdale for
busi ness-related training and was not reinbursed for his travel
expenses, petitioner is entitled to a deduction for his Apri
trip to and from Fort Lauderdal e, cal cul ated using the total
m |l eage to which the parties have agreed, 418 mles, and using
the applicable m|eage rate for 2002. Although petitioner
testified that he also incurred unreinbursed work-related travel
expenses in the Fort Lauderdale area in transporting hinself and
coworkers fromtheir hotel to the training facility, he has not
presented a | og substantiating those expenses, and his testinony
does not allow us to estimate themreasonably.

O her Job-Rel ated and M scel | aneous Expenses

Petitioners clainmed other job expense deductions in 2002 for
medi cal examns, phone and pager expenses, and supplies related to
petitioner’s profession. 1In 2003, petitioners clained deductions
for tax preparation fees and again for phone and pager expenses.

However, they have provided no substantiation regarding the
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anounts of these expenses or the job-rel ated busi ness purpose for
t hose expenses. Petitioner’ s enployer, Hornbeck, did not require
its sailors to carry cell phones or pagers and provided its
enpl oyees with required safety equi pnment and supplies during the
years in issue. Thus, even if the anobunts had been
substanti ated, these expenses were not ordinary or necessary
busi ness expenses and were properly disallowed by respondent as
deduct i ons.

I n reaching our decision, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are

irrel evant, nobot, or without nerit.

Deci sion will be entered

under Rul e 155.




