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BYE, Circuit Judge.

A resident of the City of Plattsmouth and the ACLU Nebraska Foundation
alege Plattsmouth’s display of a Ten Commandments monument violates the
Establishment Clause of the United States Constitution. Thedistrict court* found the
Ten Commandments monument violates the Establishment Clause and granted
appellees’ motion for summary judgment. Plattsmouth appeals.

the Ten Commandments

| AM the LORD thy God.

Thou shalt have no other gods before me.

Thou shalt not make to thyself any graven image.
Thou shalt not take the Name of the Lord thy God in
vain.

Remember the Sabbath day to keep it holy.

Honor thy father and thy mother that thy days may be
long upon the land which the Lord thy God giveth thee.
Thou shalt not kill.

Thou shalt not commit adultery.

Thou shalt not steal.

Thou shalt not bear false witness against thy neighbor.
Thou shalt not covet thy neighbor’ s house.

Thou shalt not covet thy neighbor's wife nor his
manservant nor his maidservant, nor his cattle nor
anything that is thy neighbor’s.

The Honorable Richard G. Kopf, United States District Judge for the District
of Nebraska.
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So reads the approximately five-foot-tall granite monument at issue in this
lawsuit. Above the inscription are two small tablets engraved with the Ten
Commandments written in a Semitic script,? an eye within atriangle,® and an eagle
gripping an Americanflag. Belowitaretwo six-point stars,* theintertwined symbols
“chi” and “rho”> and a small scroll reading, “PRESENTED TO THE CITY OF
PLATTSMOUTH NEBRASKA BY FRATERNAL ORDER OF EAGLES
PLATTSMOUTH AERIE NO.365 1965.”

Other than the scroll’s reference to Plattsmouth, the monument bears a very
close resemblance to scores of other Ten Commandments monuments given by the
Fraternal Order of the Eaglesto towns and citiesin the 1950s and 1960s. See, e.q.,
Van Orden v. Perry, 351 F.3d 173, 175-76 (5th Cir. 2003) (describing an Eagles
monument on the Texas capitol grounds); Adland v. Russ, 307 F.3d 471, 475-76 (6th
Cir. 2002), cert. denied, 123 S.Ct. 1909 (2003) (describing an Eagles monument on
the Kentucky capitol grounds); Summum v. Ogden, 297 F.3d 995, 997-98 (10th Cir.

See Henry S. Noerdlinger, Moses and Egypt 38-43 (University of Southern
CaliforniaPress 1956) (discussing languagesof thelate Bronze Age, with photograph
of nearly identical Ten Commandments monument created by Ralph Marcus of the
Oriental Institute of the University of Chicago). The District Court identified the
Semitic language as Hebrew, Plattsmouth’ sbriefssay it isPhoenician, but M osesand
Eqgypt describes the language as “early Canaanite.” 1d. at 40. It matters not which
Semitic language is reproduced on the small tablets; for the purposes of this
discussion it matters only that they purport to be a replica of the original Ten
Commandments.

*Thisimageisalsoreferred to asthe Egyptian “all-seeing eye” and can be seen
atop a pyramid on the back of adollar bill.

“The six-point star isthe Star of David, a symbol of the Jewish religion.

*The Greek letters“chi” and “rho” areused to symbolize Christ inthe Christian
religion.
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2002) (describing an Eaglesmonument in Utah); Booksv. Elkhart, 235 F.3d 292, 296
(7th Cir. 2000) (describing an Eagles monument in Indiana); Christian v. Grand
Junction, No. 01-CV-685, 2001 WL 34047958, *1 (D. Co. June 27, 2001). The
Seventh Circuit’s opinion in Books recounts the history of the Eagles's Ten
Commandments project, which begins with a Minnesota juvenile court judge who
saw the Ten Commandments as the cure for juvenile delinquency, and includes the
involvement of Hollywood producer Cecil B. DeMille, who was promoting hismovie
THE TEN COMMANDMENTS. |d. at 294-95; see adlso State v. Freedom From Religion
Found., Inc. 898 P.2d 1013, 1017 (Col. 1995).

The Ten Commandments monument belongs to Plattsmouth. The monument
standsin Memorial Park ten blocks from Plattsmouth City Hall. The park, at forty-
five acresthelargest park in the City, is aso owned by Plattsmouth. The monument
sits under shady trees on a grassy knoll between a recreation area (containing a
barbequegrill, benches, picnic tables, and apermanent shelter) and aroad. Although
the inscribed side faces the road, it is too far away to be read by passing motorists.
Pedestrians, picnickers, and othersusing the park, however, havean unrestricted view
of the Ten Commandments as written on the monument. Other than mowing grass
around its concrete base the monument requires no regular maintenance. When the
monument isin need of cleaning or repair, however, City of Plattsmouth employees
perform those duties. On at least one occasion since this litigation commenced, the
monument was toppled over and City employees re-erected it.

Permanent markers may not be placed in the park without the permission of
Plattsmouth. The City has no formal policy regarding the acceptance of permanent
markers; rather, it makes such decisions on a case-by-case basis. No other
monument, statue or the like is within eyeshot of the subject monument. A large
plagque containing the names of donorsislocated by the main entrance to the park.
Individual piecesof recreational equipment, such asgrillsand benches, bear plaques
identifying their donors.



No contemporaneous City resol utions, minutes, proclamationsor other records
survive from the period, so there is little evidence of the process by which the
monument was accepted and installed. What is known is the following: the Eagles
donated the monument to Plattsmouthin 1965. The Eaglesisanational organization
responsible for many philanthropic and community-enhancing contributions to
Plattsmouth. The Eagles chose the words and symbolsand had them engraved on the
monument. The Ten Commandments, also referred to as the Decalogue, are an
amalgam of those used in the Protestant, Catholic and Jewish religions. Then Street
Commissioner Art Hellwig and other Plattsmouth empl oyees erected the monument.
It isnot known whether these City employeeswereacting in their personal or official
capacitieswhen they erected the monument. Itisknown, however, that Hellwig was
an officer of the Eagles at the time.

John Doe is a Plattsmouth resident who comes into frequent unwelcome
contact with themonument. Doeisan atheist and as such doesnot sharethereligious
beliefs expressed on the monument. The monument alienates Doe and makes him
feel like a second-class citizen. He lives near the monument and drives by it
frequently. Although the letters are too small to be read from the street, Doe is
reminded of its message every time he drives by. Because of the monument, Doe
avoids using the park for recreational activities except when a scheduled event
requires his presence. He would use the park more often were it not for the
monument.

John Doe is adonor to and member of the ACLU Nebraska Foundation. The
ACLU is a membership organization whose stated purpose is defending citizens
constitutional rights. Its members hold avariety of religiousviews. The ACLU has
over 800 members in Nebraska, including twelve in Cass County, of which
Plattsmouth is the county seat. Some of these members come into direct and
unwelcome contact with, and are deeply offended by, the monument. The ACLU



participated in this action to assert the rights and interests of its local members,
including those of John Doe.

Before we reach the question of whether Plattsmouth’s display is
unconstitutional, we must answer the threshold question of whether Doe and the
ACLU have standing to bring their Establishment Clauseclaim. Tarsney v. O’'Keefe,
225 F.3d 929, 934 (8th Cir. 2000) (“Standing is the threshold question in every
federal case. . . .”) (internal quotation and citation omitted). Standing is a
jurisdictional requirement; if Doe and the ACL U have no standing to bring thisclaim
the district court had no power to consider the monument’s constitutionality, and
neither does this court. See id.; Valey Forge Christian Coll. v. Am. United for
Separation of Church and State, Inc., 454 U.S. 464, 475-76 (1982) (“[O]f onething
wemay be sure: Thosewho do not possessArt. |11 standing may not litigate assuitors
in the courts of the United States.”). The district court found Doe and the ACLU
have standing to bring this action, a decision we now review de novo. Heartland
Acad. Cmty. Church v. Waddle, 335 F.3d 684, 689 (8th Cir. 2003).

Partiesinvoking federal jurisdiction, here Doeand the ACLU, havethe burden
of establishing standing. Schanouv. L ancaster County Sch. Dist., 62 F.3d 1040, 1045
(8th Cir. 1995).° Thestanding doctrineincorporates both constitutional requirements
and prudential considerations, and servesto limit federal jurisdiction to “cases’ and
“controversies’ as required by Article 11l of the U.S. Constitution. Lujan v.
Defenders of Wildlife, 504 U.S. 555, 559-61 (1992). The constitutional prerequisite
has been distilled into the following test:

®Doe mentionsin his brief his status as ataxpayer but does not rely upon it to
establish standing. Wetherefore do not consider whether Doe has taxpayer standing
to pursue this action.
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First, the plaintiff must have suffered an “injury in fact” — an
invasion of a legally protected interest which is (a) concrete and
particularized, and (b) actual or imminent, not conjectural or
hypothetical. Second, there must be a causal connection between the
injury and the conduct complained of — the injury has to be fairly
traceabl e to the challenged action of the defendant, and not the result of
the independent action of some third party not before the court. Third,
it must be likely, as opposed to merely speculative, that the injury will
be redressed by a favorable decision.

Id. at 560-61 (internal quotations and citations omitted).

A plaintiff may also be denied standing, even if he meets the Article Il|
standing requirements, if he runs afoul of certain judicially-constructed prudential
limits on standing. Valley Forge, 454 U.S. at 474-75. These prudential concerns
include limiting standing to cases where the plaintiff asserts his own rights and
Interests, not those of third parties, Warth v. Seldin, 422 U.S. 490, 499 (1975), and
where the complaint fallswithin “the zone of intereststo be protected or regul ated by
the statute or constitutional guarantee in question.” Ass n of Data Processing Serv.
Orgs. v. Camp, 397 U.S. 150, 153 (1970). Thefinal prudential limitation on standing
teaches that a plaintiff has no standing to assert “abstract questions of wide public
significance which amount to generalized grievances, pervasively shared and most
appropriately addressed in the representative branches.” Valley Forge, 454 U.S. at
475 (quotation marks omitted).

We begin by addressing Doe’'s Article |11 standing. Doe has direct personal
offensive contact with Plattsmouth’ s display of the Ten Commandments and avoids
the park because of it. These undisputed facts meet the second and third Article 111
standing requirements of causation and redressability; Plattsmouth’s display is
causing the injuries of which Doe complains, and the varied relief at the judiciary’s
disposal could redresstheinjuries. Thecloser questioninthiscase, asit ofteniswith
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Establishment Clause claims alleging only non-economic injury, isthefirst element
requiring an injury in fact.

If aplaintiff hasnot suffered ajudicially cognizableinjury, thereisno standing
and the court iswithout jurisdiction to consider the action. Tarsney, 25 F.3d at 934.
The injury-in-fact requirement “serves to distinguish a person with a direct stake in
the outcome of alitigation —even though small —from a person with amereinterest
in the problem.” United States v. Students Challenging Regulatory Agency
Procedures, 412 U.S. 669, 689 n.14 (1972). No governing precedent describes the
injury in fact required to establish standing in a religious display case such as this.
The Eighth Circuit case of Am. Civil Liberties Union v. Florissant is of no help
because the basis for standing is not described, much less discussed or ruled upon.
186 F.3d 1095, 1098 (8th Cir. 1999) (holding a holiday display did not violate the
Establishment Clause). The more recent case of Doev. Sch. Dist. of Norfolk held a
student had no standing to assert an Establishment Clause claim based on his public
high school’ s announcement that a graduation ceremony would include a religious
Invocation and benediction because the invocation and benediction were cancell ed.
340 F.3d 605, 609-10 (8th Cir. 2003). Norfolk standsfor the proposition the alleged
establishment of religion must actually occur in order to have caused an injury; the
announcement, by itself, caused no injury. Inthe case at bar, Plattsmouth did more
than announceitsintent to display the Ten Commandments; the City displayed them,
so Norfolk does not apply. The only other decision of this Court touching on this
guestionisFlorav. White, 692 F.2d 53, 54 (8th Cir. 1982). Floraheld atheistslacked
standing to challenge an Arkansas constitutional provision barring anyone who
denied “the being of aGod” from holding public officeor testifying in court, because
the requirement had never been applied against the plaintiffswho were merely suing
on principle. Doe, however, is not merely suing on principle, so Flora is not
controlling here.




In the absence of a governing injury-in-fact standard, Plattsmouth has
suggested one. Plattsmouth argues Doe suffered no injury in fact because
Plattsmouth did not gject himfromthe park, tax him disparately, force himto read the
Ten Commandments, force himto pray, or otherwise take action against him because
of hisatheism. Such allegationswould certainly amount to aninjury infact sufficient
to create standing to pursue an Establishment Clause claim. But standing is not
limited to cases with injuries as egregious as those suggested by appellant. See, e.q.,
Leev. Weisman, 505 U.S. 577, 604 (1992) (Blackmun, J., concurring) (“Although
our precedents make clear that proof of government coercion is not necessary to
prove an Establishment Clause violation, itissufficient.”); Comm. for Pub. Educ. v.
Nyquist, 413 U.S. 756, 786 (1973) (“The absence of any element of coercion,
however, isirrelevant to questions arising under the Establishment Clause.”); Sch.
Dist. of Abington Township v. Schempp, 374 U.S. 203, 224 n.9 (1963) (“But the
requirements for standing to challenge state action under the Establishment Clause,
unlike those relating to the Free Exercise Clause, do not include proof that particular
religiousfreedomsareinfringed.”); Engel v. Vitale, 370 U.S. 421, 430 (1962) (“The
Establishment Clause, unlike the Free Exercise Clause, does not depend upon any
showing of direct governmental compulsion and isviol ated by the enactment of laws
which establish an officia religion whether those laws operate directly to coerce
nonobservingindividualsor not.”); Tarsney, 225 F.3d at 935 (quoting Engel); but see
Bd. of Educ. of the Westside Cmty. Sch. v. Mergens, 496 U.S. 226, 259-60 (1990)
(Justice Kennedy, concurring) (rejecting endorsement test infavor of acoerciontest).

Plattsmouth quotes as apposite the Supreme Court’ sstatement in Valley Forge
that “the psychol ogical consequence presumably produced by observation of conduct
with which one disagrees” isnot an injury sufficient to confer standing. 454 U.S. at
485-86. But Valley Forge does not live up to its billing as requiring coercion to
establish standing. InValley Forgethe government had transferred surplus property
to religious organizations without payment. The plaintiffs read an account of the
transfer in apressrel ease and sued because they believed the government’ sactsto be
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an establishment of religion. But the plaintiffs in Valley Forge alleged no injury
whatsoever to themselves as a consequence of the government acts. In fact, they
experienced no direct contact with the alleged establishment of religion; they merely
objected to the government’s action on principle. Valley Forge makes clear that
claiming the government has acted unlawfully, without having suffered a personal
injury, does not satisfy the standing requirements. 1d. Thislesson of Valley Forge
Is received wisdom, but it does not support the high bar Plattsmouth would have us
Set.

Infact, Doeeasily meets Valley Forge' sstanding test. He doesnot merely ask
the federal courts to declare a governmental action unconstitutional on an academic
or ideological principle; Doe is asking the federal courts to stop Plattsmouth’s act
because of what it does to him. Doe's is not the mere vindication of a public
grievance, but an allegation of government establishment of religion to which he,
personally and directly, has been subjected. Doe has therefore suffered an injury of
anature and to adegree the Valley Forge plaintiffs did not. We are “satisfied that a
genuine controversy exists and that [ Doe] has something more personal to gain from
victory in the lawsuit than the mere ideological or psychological satisfaction of
upholding the Constitution.” Warth, 422 U.S. at 498-99.

After rglecting theinjury-in-fact test proposed by Plattsmouth, we areleft with
the question of what standard we should apply. As explained by the district judge,
two views have emerged in this regard. See, e.q., Marc Rorh, Tilting at Crosses:
Nontaxpayer Standing to Sue Under the Establishment Clause, 11 Ga. St. U. L. Rev.
495, 510-19 (1995) (explaining the two views). The more demanding test requires
a plaintiff to prove, a a minimum, he altered his behavior to avoid the allegedly
unconstitutional display. Freedom from Religion Found., Inc. v. Zielke, 845 F.2d
1463, 1467-68 (7th Cir. 1988) (denying standing to challenge Ten Commandments
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display in a public park to residents who “concede[d] that they did not alter their
behavior in any manner as aresult of the Ten Commandments monument . . . .").’

By far theprevailing view requiresonly direct and unwel come personal contact
with the alleged establishment of religion. See, e.q., Adland, 307 F.3d at 478
(holding, in an Eagles Ten Commandments monument case, “[a]n Establishment
Clause plaintiff need not allege that he or she avoids, or will avoid, the area
containingthechallengeddisplay.”); Books, 235 F.3d at 301 (“Wethereforeconclude
that a plaintiff may allege an injury in fact when he is forced to view a religious
object that he wishesto avoid but is unable to avoid because of hisright or duty to
attend the government-owned placewherethe object islocated.”); Suhrev. Haywood
County, 131 F.3d 1083, 1087-88 (4th Cir. 1997) (rejecting the view plaintiffs must
ater their behavior to incur injury in fact, concluding “neither Supreme Court
precedent nor Article Il imposes such a change-in-behavior requirement. . . . Rules
of standing that require plaintiffs to avoid public places would make religious
minorities into outcasts.”); Foremaster v. St. George, 882 F.2d 1485, 1490-91 (10th
Cir. 1989) (holding plaintiff had standing by alleging direct personal contact with
offensive municipal conduct even though he did not contend he changed his
behavior); Saladinv. Milledgeville, 812 F.2d 687, 692 (11th Cir. 1987) (holding city
residents had standing to challenge the city’s placement of the word “Christianity”
on its official seal because they regularly received correspondence bearing the seal
and the seal made them feel like second-class citizens); Am. Civil Liberties Union of
Georgiav. Rabun County Chamber of Commerce, 698 F.2d 1098, 1107-08 (11th Cir.
1983) (holding one plaintiff had standing to challenge a large cross in a state park
solely “because the cross[was] clearly visible from the porch of hissummer cabin as
well as from the roadway he must use.. . . .").

"It appears likely the Seventh Circuit has disowned the “atered behavior” test
and distinguished this language contained in Zielke. See Doe v. Montgomery, 41
F.3d 1156, 1160-61 (7th Cir. 1994); Books, 235 F.3d at 299-300.
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Doe experiences direct, offensive and alienating contact with the Ten
Commandments monument displayed by Plattsmouth. That the injuries are caused
by Doe’s own City is all the more alienating. See Am. Civil Liberties Union v. St.
Charles, 794 F.2d 265, 268 (7th Cir. 1986) (“Maybe it ought to make a difference if
(ashere) aplaintiff iscomplaining about the unlawful establishment of areligion by
the city, town, or state in which he lives, rather than about such an establishment
elsewhere.”). In addition to the direct contact, Doe avoids using the park, and in
particular the part of the park inwhich the monument stands. Indeed, Doewould use
the park more often if the monument were not there. 1n toto these injuries meet both
the prevailing “direct and unwelcome contact” test and the more demanding but
disfavored “altered behavior” test, so we need not choose between them. See also
Glassroth v. Moore, 335 F.3d 1282, 1292-93 (11th Cir. 2003) (holding two plaintiffs
who assumed burdensto avoid Ten Commandments monument had standing, and not
deciding whether third plaintiff who had not assumed any burdens had suffered
sufficient injury in fact to establish standing). We hold only that Do€’ s injuries are
concrete in nature, particularized to Doe, actual and ongoing, and not merely
conjecture or hypothetical, and therefore judicially recognizable injuries in fact.
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-81
(2000). Moreover, Do€ sinjuriesareredressable by thefederal courts, and therefore
satisfy the“ case” or “controversy” requirement of Articlelll. Lujan, 504 U.S. at 560.

Next are the prudential standing concerns. Government establishment of
religion causes very real injuries of the sort experienced by Doe: official alienation,
perceived political diminution and pressure to conform one’'s views to those of the
majority. See Suhre, 131 F.3d at 1086 (“the Establishment Clause plaintiff is not
likely to suffer physical injury or pecuniary loss. Rather the spiritual, value-laden
beliefs of the plaintiffs are often most directly affected by an alleged establishment
of religion.”) (internal quotation omitted); seealso County of Alleghany v. Am. Civil
Liberties Union Greater Pittsburgh Chapter, 492 U.S. 573, 595 (1989); Lynch v.
Donnelly, 465 U.S. 668, 688 (1984) (O’ Connor, J., concurring) (“ Endorsement sends
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a message to nonadherents that they are outsiders, not full members of the political
community, and an accompanying message to adherents that they are insiders,
favored members of the political community.”). To demand greater injury than that
suffered by Doe would belittle the effect of government proselytization on
nonadherents of the religion or religions championed. The injuries of which Doe
complainsfall within“the zone of intereststo be protected or regul ated by the statute
or constitutional guaranteeinquestion,” the prohibition on government establishment
of religion. Ass'n of Data Processing Serv. Org., Inc. v. Camp, 397 U.S. 150, 153
(1970).

Doe asserts his own interests in this suit, not those of third parties. The
guestion of separation of church and stateisof “wide public significance,” to besure.
But Doe’ s assertion of hisright not to beinjured by government establishment does
not amount toa“‘ generalized grievance]]’ pervasively shared and most appropriately
addressed in the representative branches.” Valley Forge, 454 U.S. at 474-75; Flast
v. Cohen, 392 U.S. 83, 106 (1968). Indeed, Doe svery status asareligious minority
means hisinjuries are unlikely to be pervasively shared. Thisisprecisely the sort of
grievancefor which thefederal courtsare best suited; the representative branchesare
less equipped to disobey the wishes of a passionate majority whose religious views
are being established. In summation, the prudential standing considerations do not
weigh against Doe bringing this lawsuit and we conclude Doe has standing.

An association like the ACLU has standing to bring suit on behalf of its
members when (1) its members would otherwise have standing to sue in their own
right, (2) the interests at stake are germane to the organization’s purpose, and (3)
neither the clam asserted nor the relief requested requires the participation of
individual membersin the lawsuit. Friends of the Earth, 528 U.S. at 181. Doeisa
member of the ACLU and, for the reasons explained above, he has standing to sue,
as would other members making the same alegations. The interests at stake are
germaneto the ACLU’ spurpose of defending citizens' constitutional rights. Neither
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the clam asserted nor the relief requested require the participation of ACLU
members. We therefore conclude the ACLU has standing to pursue this action.

Having successfully crossed the threshold of standing, we next address the
merits. Doe and the ACLU claim Plattsmouth’ s display of the Ten Commandments
monument violates the Establishment Clause of the First Amendment.® The
Establishment Clause provides. “Congress shall make no law respecting an
establishment of religion....” U.S. Const. amend. I. Originaly the Establishment
Clause barred only Congressfrom establishing religion, but it has since been applied
to the states through the Fourteenth Amendment. Everson v. Bd. of Educ., 330 U.S.
1, 15 (1947); Tarsney, 225 F.3d at 935. The First Amendment to the U.S.
Constitution therefore prohibits Plattsmouth from making any laws “respecting an
establishment of religion. .. ."

The first task of this court is to choose the appropriate test for this
Establishment Clause challenge. See Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v.
Grumet, 512 U.S. 687, 720 (1994) (O’ Connor, J., concurring) (“ Experience proves
that the Establishment Clause, like the Free Speech Clause, cannot easily be reduced
to asingle test.”). The district court applied the test first announced in Lemon v.
Kurtzman, 403 U.S. 602, 612-13 (1971), and found the monument violates the
Establishment Clause. Doeandthe ACL U would prefer thiscourt affirmthedecision
of thedistrict court, but doing so under Larsonv. Valente, 456 U.S. 228, 244 (1982)

®In the proceedings below, Doe and the ACLU also claimed the display
violated Article I, 8 4 of the Nebraska Constitution. The district court, noting
Nebraskalaw is undeveloped on the questions presented, concluded comity favored
allowing the Nebraska courts to develop the relevant state law. The district court
therefore dismissed the Nebraska constitutional claim without prejudice. Neither
party takesissue with this ruling by the district court so we do not addressiit.
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(“The clearest command of the Establishment Clause is that one religious
denomination cannot be officially preferred over another.”).

When deciding whether government action viol ates the Establishment Clause,
we first determine whether the challenged government action discriminates among
religions. Children’s Healthcare Is A Legal Duty, Inc. v. Min De Parle, 212 F.3d
1084, 1090 (8th Cir. 2000); see aso, Hernandez v. Comm'r of Internal Revenue, 490
U.S. 680, 695 (1989). If it does, we apply Larson and review the government action
with the “strict scrutiny” standard, under which it “must be invalidated unless
justified by acompelling government interest and unless closely fitted to further that
interest.” Larson, 456 U.S. at 246-47 (citation omitted). If the challenged
government action does not discriminate among religions, we apply Lemon.
Children’s Healthcare, 212 F.3d at 1090.

Thefirst question to be answered, then, iswhether Plattsmouth’s monument is
agovernment activity that discriminates among religions— a practice also known as
“religious gerrymandering.” E.g., Children’s Healthcare, 212 F.3d at 1091. To
trigger Larson strict-scrutiny review, the challenged law need not expressly
discriminate between religions by sect name, rather, such discrimination may be
demonstrated by objectivefactorssuch aslegidlativehistory and practical effect while
in operation. See Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520,
534-35, 540 (1993); Larson, 456 U.S. at 254. The question, however, iswhat kind
of discrimination triggers Larson.

Doe and the ACL U contend Larson applies because Plattsmouth’ s monument
facially favorscertain religiousviewswhilediscriminating against others. Thechoice
of Commandmentsdoesindeed expressreligiouspreference. SeeGlassroth, 335F.3d
at 1285n.1; Steven Lubet, The Ten Commandmentsin Alabama, 15 Const. Comment.
471, 474 (1998) (describing some of the differencesin Commandments according to
different faiths). Even among religions in general agreement about the source and
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importance of the Ten Commandments, thereisdeep and divisive disagreement about
their content. 1d. at 476-77 (“To the faithful, scripture matters.”); see also E.J.
Dionne Jr., The Third Stage: New Frontiers of Religious Liberty, in What’s God Got
to Do with the American Experiment 117 (E.J. Dionne Jr. & John J. Dilulio Jr., eds.
2000) (discussing shifting views on the separation between church and state and
noting, “in 1844, ... six peoplewerekilledinariot in Philadelphiaover what version
of the Ten Commandments should be posted in public schools.”). Additionally, the
monument snubs polytheistic sects, such as Hinduism, as well as non-theistic sects,
such as Buddhism, and the non-religious. Every religious belief expressed by the
monument is a rejection of contrary views. If expressing a religious view, and
thereby preferring such a view over others, amounts to discrimination worthy of
Larson strict scrutiny review, then this monument qualifies. But then so does every
government religiousexpression. Applying Larson so broadly would swallow Lemon
whole.

So, when should we apply strict scrutiny review pursuant to Larson and when
should we apply Lemon? The Supreme Court has said “the Lemon v. Kurtzman
‘tests’ areintended to apply to laws affording a uniform benefit to all religions, and
not to provisions. . . that discriminate among religions.” Larson, 456 U.S. at 252
(footnote omitted) (emphasisin original). InLarson, the Supreme Court invalidated
astatute imposing registration and reporting requirements upon only those religious
organizations soliciting more than 50% of their funds from nonmembers, in part
because the statute was “drafted with the explicit intention of including particular
religious denominations and excluding others.” 456 U.S. at 254. In Children’'s
Healthcare, a divided panel of this court considered applying Larson to a law
allowing people with religious objections to medical care to receive government
assistance for non-medical care rendered at secular institutions, but declined on the
ground the law was facially neutral and not intended to benefit any particular sect.
212 F.3d at 1090-92. No Eighth Circuit decision has applied strict scrutiny review
pursuant to Larson.
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Most courts having applied Larson did so when the challenged government
action created a practical, tangible benefit or burden for adherents of a specific
religion. See, e.q., Larson, 456 U.S. at 246-51; Sklar v. Comm'r Internal Revenue,
282 F.3d 610, 618-19 (Sth Cir. 2002) (applying Larson to invalidate IRS policy
allowing Church of Scientologists certain tax deductions disallowed peopl e of other
faiths); Wilsonv. Nat'| Labor Relations Bd., 920 F.2d 1282, 1286-87 (6th Cir. 1990)
(applying Larson to strike down section of NLRA conferring a benefit on members
of the religious organizations described in the statute).

Where government action amounts to no more than religious expression,
however, courts have applied Lemon. See, eq., Glassroth, 335 F.3d at 1295
(applying Lemon to hold Ten Commandments monument violated Establishment
Clause); Freethought Soc’y of Greater Pa. v. Chester County, 334 F.3d 247, 267-69
(3d Cir. 2003) (applying Lemon (as well as separate endorsement test) and holding
Ten Commandments plaguedid not violate Establishment Clause); King v. Richmond
County, 331 F.3d 1271, 1275-76 (11th Cir. 2003) (applying Lemon to question of
whether outlineof stonetabl etsrepresenting the Ten Commandmentson court clerk’s
seal violated the Establishment Clause); Adland, 307 F.3d at 479 (applying Lemon
to an Eagles Ten Commandments monument); Books, 235 F.3d at 298 (same);
Saladin, 812 F.2d at 694 (directing district court on remand to apply Lemon to decide
if city’s placement of the word “Christianity” on its official sea violated the
Establishment Clause). The Supreme Court notably declined to apply Larson strict
scrutiny review to a city’s ownership and display of a Nativity scene in a holiday
display because it was “unable to see [the] display, or any part of it, as explicitly
discriminatory in the sense contemplated in Larson.” Lynch, 465 U.S. at 687 n.13.

We concludePlattsmouth’ sreligiousexpression doesnot “discriminate” among
religions so asto trigger Larson strict scrutiny review. See Bd. of Ed. of Kiryas, 512
U.S. at 720 (O Connor, J., concurring) (“Cases involving government speech on
religious topics . . . seem to me to fall into a different category and to require an
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analysis focusing on whether the speech endorses or disapproves of religion, rather
than on whether the government action is neutral with regard to religion.”);
Separation of Church and State Comm. v. Eugene of Lane County, 93 F.3d 617, 623
(9th Cir. 1996) (O’ Scannlain, J., concurring) (“Larson’s strict scrutiny approach is
limited to cases where a government statute or practice explicitly discriminates
against a certain religious group.”). Therefore, Plattsmouth’s monument does not
trigger strict scrutiny review, and we shall apply thethree-part test originally set forth
in Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). Florissant, 186 F.3d at 1097
(citing Good News/Good Sports Club v. Sch. Dist. of Ladue, 28 F.3d 1501, 1508 (8th
Cir. 1994)). Although some have soured on part or all of Lemon, see, e.q., Lamb’s
Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384, 398-99 (1993)
(Scalia, J., dissenting) (collecting opinions of the Supreme Court Justices who have
expressed disapproval of someor al of Lemon), itisgood law and binds this court.
Id. at 389 n.7 (“Lemon, however frightening it may be to some, has not been
overruled.”).

Under the Lemon test, a law is permissible under the Establishment Clause
only if: (1) it has a secular legislative purpose, (2) its primary or principal effect is
neither to advance nor to inhibit religion, and (3) it does not foster excessive
government entanglement with religion. Florissant, 186 F.3d at 1097; Children’s
Healthcare, 212 F.3d at 1093. Thechallenged law isconstitutional only if it satisfies
all three inquiries. Clayton v. Place, 884 F.2d 376, 379 (8th Cir. 1989). These
guestions are “in large part . . . legal question[s] to be answered on the basis of
judicial interpretation of social facts,” rather than upon factual findingsinindividual
cases. Lynch, 465 U.S. at 694 (O’ Connor, J., concurring).

Four courts of appeal and one state supreme court have considered whether
public ownership and display of an Eagles Ten Commandments monument passesthe
Lemon test. The monumentsin those cases were nearly identical to the Plattsmouth
monument, but each had been placed inadlightly different setting. First,in1973, the
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Tenth Circuit concluded an Eagles Ten Commandments display was secular in
purpose and effect, despite the fact that one purpose wasto “inspiretherule of God,”
because “at the sametime secular purposeswere also emphasized.” Andersonv. Salt
Lake City Corp., 475 F.2d 29, 33 (10th Cir. 1973). In 1995, the Supreme Court of
Colorado concluded therewas neither religious purposein, nor religious effect from,
an Eagles monument because (1) the version of Ten Commandments used was not
that of any particular sect, (2) the monument included various secular and sacred
symbols of different religions, and (3) the Eagles's purpose for donating the
monument was secular — specifically, providing a code of behavior for wayward
youth. State v. Freedom From Religion Found., Inc., 898 P.2d 1013 (Col. 1995).
Also in 1995, the Seventh Circuit held an Eagles monument did violate the
Establishment Clause because neither its purpose nor its primary effect were secular.
Books, 235 F.3d at 302 (“As a starting point, we do not think it can be said that the
Ten Commandments, standing by themselves, can be stripped of their religious,
indeed sacred, significance and characterized as a moral or ethical document.”). A
different panel of the Seventh Circuit came to the same conclusion with respect to
another Eagles monument in 2001 in Ind. Civil Liberties Union v. O’'Bannon, 259
F.3d 766, 770 (7th Cir. 2001), cert. denied, 534 U.S. 1162 (2002). In 2002, the Sixth
Circuit held astate’ s plan to relocate an Eagles monument to a permanent site as part
of a historical and cultural display on state land violated the Establishment Clause
because it had a primarily religious purpose and impermissibly endorsed religion.
Adland, 307 F.3d at 483-84, 88-89. Most recently, the Fifth Circuit concluded an
Eagles monument that was one of seventeen monuments displayed on the Texas
capitol grounds did not violate the Establishment Clause. Van Orden, 351 F.3d at
182. Even considering the different factual contexts of these monuments, it would
appear the decisions of the Fifth and Tenth Circuitsand the Colorado Supreme Court
arein conflict with those of the Seventh and Sixth Circuits. Adding to thisdivision
are recent decisions involving non-Eagles Ten Commandments monuments. In
Freethought Soc’y, the Third Circuit found an eighty-year-old brass plaquelisting the
Ten Commandmentsdid not endorsereligion and withstood the Lemontest. 334 F.3d
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at 270. The Eleventh Circuit, however, in Glassroth found awashing-machine sized
monument of the Ten Commandments installed in the Montgomery, Alabama,
judiciary building violated both the purpose and effect prongs of Lemon. 335 F.3d
at 1293. Whether falling to one side of the debate or the other, each of these
decisions adds to the body of Establishment Clause jurisprudence and, as such,
informs our discussion.

1.  Purpose

To satisfy the*“purpose”’ prong of the Lemon test, Plattsmouth must articulate
a secular purpose for erecting and maintaining its Ten Commandments monument.
Edwards v. Aguillard, 482 U.S. 578, 585 (1987); Books, 235 F.3d at 303 n.8.
Plattsmouth’s purpose need not be exclusively secular; Lemon requires only “a
secular purpose.” Lynch, 465 U.S. at 681 n.6 (emphasis added). Nor doesLemon’'s
secular-purpose prong require the purpose “be unrelated to religion — that would
amount to arequirement that the government show acallousindifferencetoreligious
groups, and the Establishment Clause hasnever been so interpreted. Rather, Lemon’s
‘purpose’ requirement aims at preventing the relevant governmental decisionmaker
... from abandoning neutrality and acting with the intent of promoting a particular
point of view in religious matters.” Corp. of the Presiding Bishop of the Church of
Jesus Christ of Latter-Day Saintsv. Amos, 483 U.S. 327, 335 (1987) (quotations and
citations omitted). While we accord some deference to Plattsmouth’s avowed
purpose, it isour role to “distinguish] a sham secular purpose from a sincere one.”
Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 (2000); see also Edwards, 482
U.S. at 586-87 (“While the Court is normally deferential to a State’s articulation of
a purpose, it is required that the statement of such purpose be sincere and not a
sham.”); see, e.q., Adland, 307 F.3d at 484 (rgecting state’s avowed purpose of
“remind[ing] Kentuckians of the Biblical foundations of the laws of the
Commonwealth” and finding real purpose was religious).
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This matter has come to us as an appeal from the decision on summary
judgment. We review a grant of summary judgment de novo, applying the same
standard asthe district court. Jaurequi v. Carter Mfg. Co., 173 F.3d 1076, 1085 (8th
Cir. 1999). Summary judgment is proper if there exists no genuine issue as to any
material fact and the moving party isentitled to judgment as a matter of law. Fed. R.
Civ. P.56(c). The partiesagree on thefacts; our roleisto review the district court’s
application of the undisputed factsto the purposeinquiry. Thedistrict court declined
to rule whether the purpose prong was satisfied, relying instead on the effects
analysis. The undisputed facts from which we draw our conclusions, however, are
in the record.

Welook first to Plattsmouth’ s purposein 1965 in accepting the monument and
having it installed on public property. Plattsmouth argues there is no evidence of a
religious purpose because no records of the decision-making processsurvive. While
such records can be useful in discerning government purpose, see, e.q., Books, 235
F.3d at 303, they are not the only available evidence. In this case, undisputed
evidence of Plattsmouth’s purpose in accepting, erecting and maintaining the
monument isto befound in the content and context of the monument itself. 1d. at 302
(looking at “the totality of the circumstances’ surrounding placement and
maintenance of an Eagles monument to determine city’s purpose).’

The dissent is of the view the undisputed history, content and context of the
monument are an inadequate foundation upon which to build the purpose prong
analysis, and cites Lynch for support. We do not believe Lynch requires an explicit
statement of an exclusively improper legislative purpose to run afoul of the purpose
prong analysis. We have taken to heart, and do herein apply, Lynch’s lesson that
narrow and exclusive focus on the religious display is insufficient to find improper
purpose. Wetakeacomprehensiveview of themonument, itshistory and itsphysical
context to draw our conclusions,
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We begin with the words and symbols on the monument. The monument’s
messageisundeniably religious. Stonev. Graham, 449 U.S. 39, 41 (1980) (“TheTen
Commandments are undeniably a sacred text in the Jewish and Christian faiths, and
no legidlative recitation of asupposed secular purpose can blind usto that fact.”); see
also Elkhart v. Books, 532 U.S. 1058, 1058 (2001) (Stevens, J., opinion respecting
denial of certiorari) (noting the phrase“I AM the LORD thy GOD . . . israther hard
to square with the proposition that the monument expresses no particular religious
preference — particularly when considered in conjunction with . . . [the fact] that the
monument also depicts two Stars of David and a symbol composed of the Greek
letters Chi and Rho superimposed on each other that represent Christ.”). The
monument declares the existence and supremacy of God, and prescribes a code of
behavior. Some of the rules of behavior are exclusively religious. See O’ Bannon,
259 F.3d at 770-71 (“[ T]he Ten Commandments. . . commandsthe reader to worship
only the Lord God, to avoid idolatry, to not use the Lord’s name in vain, and to
observethe Sabbath. These particular commandmentsarewholly religiousin nature,
and serve no conceivable secular function.”).  Although several of the
Commandmentshave secul ar applications(not stealing comesto mind) the monument
presents even these rules with areligious tenor because their putative sourceis “the
LORD thy God,” not the City of Plattsmouth or the courts or another secular source.
It is one thing for Plattsmouth to say one should not stedl; it is quite another for
Plattsmouth to say there is a God who said, “Thou shalt not steal.”

Nothing inthemonument’ ssurrounds suggestsitsreligious message might not
be its raison d'etre. Plagues and nameplates in remembrance of, or in thanks to,
various individuals adorn other park items as well asawall by the main entrance to
the park. Unlike the monument, however, these messages of thanks and recognition
do not appear on well-known religious symbols nor are they accompanied by any
religious text. We also note the monument shares its environs with trees and
recreational equipment provided by Plattsmouth for purely secular purposes. But
none of this mise-en-scene reflects an intent to merely complement an otherwise
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secular setting by drawing on one of the Ten Commandments’ secular applications.
See, e.q., Edwards, 482 U.S. at 594 (noting the decision in Stone “forbidding the
posting of the Ten Commandments did not mean that no use could ever be made of
the Ten Commandments, or that the Ten Commandments played an exclusively
religious role in the history of Western Civilization.”). Rather, the monument’s
religious purpose stands naked in the middl e of the park with no evident purpose but
to endorse and advanceitsreligious message. Indeed, Plattsmouth concedesit “does
not assert that it displays the monument in order to show the secular role and
influence of the Ten Commandments . . . .” Appellant’s Brief at 6. (emphasisin
original).

In response to this litigation, Plattsmouth’s City Administrator, who has no
first-hand knowledge of the acceptance or installation of the monument, submitted
testimony declaring “it issafeto assume” the purpose of installing the monument was
to show gratitude to the Eagles for their civic contributions. The district court
discredited and discounted this proposed secular purpose. We also think the secular
purpose the Administrator invites us to assume runs counter to the undisputed
evidence. While thereisundisputed evidence the Plattsmouth Eaglesis avenerated
organization whose good works makes it worthy of gratitude and public honor, the
monument does not mention its contributions. The monument was a gift from the
Eaglesto the City of Plattsmouth and on asmall scroll at the bottom of the monument
the Eagles properly take credit for the gift. But the Eaglesand itscivic contributions
are not the subject or object of the monument. Rather, donation of the monument was
one of the Eagles s many well-intended contributions to Plattsmouth. But see, Van
Orden, 351 F.3d at 178-79 (affirming the purpose in accepting an Eagles monument
was "to recognize and commend a private organization for its efforts to reduce
juvenile delinquency.").

Plattsmouth’ smotivationisat issue here, not the Eagles's, and it isparticul arly
difficult toreconcile Plattsmouth’ s purported purpose of thanking the Eagleswiththe
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undisputed history of the Eagles Ten Commandments project. See Books, 235 F.3d
at 303 (considering, inter alia, the history of the Eagles Ten Commandments project
inconcluding the City of Elkhart’ sreal purposewasnot secular); Mercier v. LaCross,
276 F.Supp.2d 961, 973-74 (W.D. Wis. 2003) (noting donation of an Eagles
monument was part of the nation-wide program and concluding that fact disproved
city’ savowed secular purpose of thanking volunteerswho helped after aflood). The
Eagles donated this monument as a part of its nationwide campaign to spread its
version of the Ten Commandments; Plattsmouth’ s purposein erecting it was nothing
more complex than the adoption of that goal. Plattsmouth may well have been
concerned that refusing the monument would offend the Eagles, but that is hardly a
valid secular purpose for departing from the strictures of the Establishment Clause.

Plattsmouth’ savowed secular purposefor this Ten Commandments monument
calls to mind the Stone case, in which the Supreme Court struck down a state law
requiring the posting of the Ten Commandmentsin public schoolson the ground that
the statute had no secular purpose. 449 U.S. at 41. The state in Stone insisted the
postingsserved asecul ar | egisl ative purpose becausethey included astatement saying
the Ten Commandments had been adopted “ asthe fundamental legal code of Western
Civilization and the Common Law of the United States.” Id. at 41. The Supreme
Court rejected the school district’ savowed secular purposeassel f-serving andlooked
to the undeniably religious nature of the postings to conclude the state’'s purposein
enacting thelaw wasan impermissibly religiousone. 1d. at 42-43. See also SantaFe
Indep. Sch. Dist., 530 U.S. at 308 (*When agovernmental entity professes a secular
purpose for an arguably religious policy, the government’s characterization is, of
course, entitled to some deference. But it is nonetheless the duty of the courts to
distinguigh] a sham secular purpose from a sincere one.”) (internal quotation
omitted); Wallace v. Jaffree, 472 U.S. 38, 75 (1985) (O’ Connor, J., concurring) (“I
have little doubt that our courtsare capable of distinguishing asham secular purpose
from asincere one, or that the Lemon inquiry into the effect of an enactment would
help decide those close cases where the validity of an expressed secular purposeis
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in doubt.”); Sch. Dist. of Abington, 374 U.S. at 223 (holding unconstitutional daily
reading of Bibleversesand theL ord’ sPrayer inthe public schools, despite the school
district’s assertion of such secular purposes as “the promotion of moral values, the
contradiction to the materialistic trends of our times, the perpetuation of our
ingtitutions and the teaching of literature.”). The Stone, Santa Fe and Abington cases
stand for the proposition the courts need not take at face value an Establishment
Clause defendant’ s avowed secular purpose.

In this case, thereis clear evidence Plattsmouth’s purpose was religious, and
only aself-serving statement, by someone without first-hand knowledge, of asecular
purpose. Accordingly, we conclude Plattsmouth’s purpose in installing the
monument wassolely religious. Indeed, Plattsmouth’ smonument isthe paradigmatic
violation of the Establishment Clause: government speech declaring religious truth.
Andrew Koppleman, Secular Purpose, 88 Va. L. Rev. 87, 108-09 (2002) (“The
Establishment Clause forbids the state from declaring religioustruth . . .. It means
that the state may not declare articles of faith. The state may not express an opinion
about religious matters. It may not encourage citizens to hold certain religious
beliefs.”). In sum, the monument, its context and its history disprove the purpose
Plattsmouth asks usto assume based on the specul ation of its City Administrator. We
therefore hold the district court did not err when it labeled Plattsmouth’s proposed
secular purpose for originally installing the monument as a “guess . . . far too
speculative’ to credit.

We do not, as Plattsmouth suggests, adopt a rule of presumptive invalid
religious purpose for al religious displays on public property. Our holding is not
nearly so broad. There are secular purposesfor displaying the Ten Commandments,
just asthere are for other religious teachings. See Gregory M. Bartlett, Displaying
the Ten Commandments on Public Property: The Kentucky Experience: Wasn't it
Written in Stone?, 30 N. Ky. L. Rev. 163, 183 (2003) (“[T]here is no doubt that the
state can display the Ten Commandments, if it does so with asecular purposeandin
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a proper context. The question remains whether the advocates of displaying the
Commandments are truly willing to limit the use of this sacred text for secular
purposes.”) (emphasis added); see also Edwards, 482 U.S. at 594; Stone, 449 U.S. at
42; Sch. Dist. of Abington, 374 U.S. at 225, 300, 306; McCollumv. Bd. of Educ., 333
U.S. 203, 236 (1948) (Jackson, J., concurring) (“One can hardly respect a system of
education that would leave the student wholly ignorant of the currents of religious
thought.”); Books, 235 F.3d at 302 (“The display of areligious symbol still may,
under certain circumstances, have a secular purpose.”). Just because there are
permissible secular purposesfor displaying the Ten Commandments, however, does
not mean there is always a secular purpose for such a display. In this case, the
evidence shows Plattsmouth was “motivated wholly by religious considerations.”
Lynch, 465 U.S. at 680. Plattsmouth abandoned its duty to religious neutrality and
acted with the intent of promoting a particular point of view in religious matters.
Amos, 483 U.S. a 335. By expressing a religious truth, Plattsmouth began
establishing religion in 1965 when it installed its monument.

Notwithstanding its improper purpose in installing the monument in 1965,
Plattsmouth arguesit should prevail if it can show a secular purposein retaining the
monument. The recent Third Circuit decision in Freethought Soc'y, lends some
support to this argument. 334 F.3d at 261-62 (citing Books, 235 F.3d at 302). In
Freethought Soc’y, a county refused to remove a brass Ten Commandments plagque
that had been affixed to a courthouse wall some eighty years earlier. The court
looked to the county’ s purpose in retaining the plague in 2001 to satisfy the purpose
prong of the Lemon analysis without regard to whether the purpose of installing it
eighty yearsbeforewas secular. Weneed not, however, decide this question because
Plattsmouth does not currently have a secular purpose for retaining the monument.
The avowed purpose that comes closest — the cost of removal —is discredited by the
undisputed facts. Unlike the Freethought Soc'y case, the government here has acted
to maintain the monument. While this action was being litigated below, the
monument was toppled over and Plattsmouth reinstalled it the very next day.
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Evidently, themonument isnonetoo difficult toremovefromitssetting. Plattsmouth
used City resourcesto reinstall the monument, so it may not now complain about the
expense to demur from removing or secularizing it.

The purported artistic and historic purposes fare no better. Unlike the plague
In Freethough Soc'y, Plattsmouth’ smonument isthirty-fiveyearsold, which doesnot
a historical artifact make. Nor is this monument affixed to a historical building;
rather, it sitsalone in a park without a secularizing context. With all due respect to
the monument’ s craftsperson, the Ten Commandments and symbols are the subject
of the monument; any artistic value in their presentation is not Plattsmouth’s real
purpose for refusing to remove or secularizeit. Plattsmouth’s avowed purposes for
retaining the monument appear to be but a pretext for keeping the monument on
public land without a secularizing context. Plattsmouth’s purpose is the same asiit
was in 1965 — impermissible endorsement and advancement of its chosen religious
truth.

By having a solely religious purpose for instaling or maintaining the
monument, Plattsmouth has failed thefirst prong of Lemon, and we need proceed no
further. Stone, 449 U.S. at 42-43; Santa Fe Indep. Sch. Dist., 530 U.S. at 308; Sch.
Dist. of Abington, 374 U.S. at 223. To be thorough, however, we round out our
analysis with the second Lemon prong. The third prong — entanglement —is not at
Issue so we shall not addressit.

2. Effect

The second prong of the Lemon test requires that the “primary effect” of the
challenged government action neither advance nor inhibit religion. Children’s
Healthcare, 212 F.3d at 1095. Thus, the primary effect of Plattsmouth’s monument
Is“what viewers may fairly understand to be [its] purpose. .. ", Lynch, 465 U.S. at
692, irrespective of the government’s actual purpose. 465 U.S. at 690 (O’ Connor,
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J., concurring). Inother words, where the purpose prong looked to the government’s
actual purpose, this prong asks what the government is perceived to intend by the
display. Government action will fail the effects prong if it “is sufficiently likely to
be perceived by adherents of the controlling denominations as an endorsement, and
by nonadherents as a disapproval, of their individual religious choices.” County of
Allegheny, 492 U.S. at 573.2° See also Lynch, 465 U.S. at 688 (O’ Connor, J,
concurring) (“Endorsement sends a message to nonadherentsthat they are outsiders,
not full members of the political community, and an accompanying message to
adherents that they are insiders, favored members of the political community.”).

The reasonable observer whose perspective we must adopt when deciding the
effect of the monument ismoreinformed about the monument and itshistory than are
uninformed passers-by. Books, 235 F.3d at 306 (“In assessing the situation before
us, we must ask whether an objective observer familiar with the history and
placement of the Ten Commandments monument would perceive it as a state
endorsement of religion.”); see also Capitol Square Review & Advisory Bd. v.
Pinette, 515U.S. 753, 779-781 (1995) (O’ Connor, J., concurring); Freethought Soc'y,
334 F.3d at 259. Therefore, we look to the perspective of a reasonable observer
aware of the monument’ s history, including the Eagles' s national project that landed
itin Memorial Park and the many civic contributions of the Plattsmouth Eagles. Our
reasonabl e observer would know City employees erected it in 1965 and re-erected it
In 2001. Thisobserver would be ableto recognize the symbol s on the monument and
be aware the Ten Commandments are a sacred text found in the Judeo-Christian and
Islamicreligions. Thisisawell informed observer indeed, because he or she knows
that, while Plattsmouth has accepted and erected other donated items in the park,
none of those items bearsareligioustext or conveys any religious message. Finaly,

*Some Circuits consider Allegheny to have created awhole new “endorsement” test
separate from (and replacing) Lemon, see, e.g., Freethought Soc'y, 334 F.3d at 247,
263, but in this Circuit we look at the endorsement question as part of Lemon’s
effects prong. Children’s Healthcare, 212 F.3d at 1095.
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our reasonable observer would be aware of Plattsmouth’'s proffered reason for
erecting the monument — offered some thirty-five years after the fact — and would
know he or sheis not required to accept the City’s explanation.

The context of a government religious display may be determinative of its
effect. County of Allegheny, 492 U.S. at 597 (“[ T]he effect of the government’suse
of religious symbolism depends on its context.”). Some displayswhich have passed
Establishment Clause scrutiny differ only in their context from displays which have
failed. In County of Allegheny, for example, the Supreme Court held aNativity scene
Inside a county courthouse violated the Establishment Clause because its context —
afew poinsettias and a plagque naming the scene’ sdonor — did nothing to detract from
the display’ s religious message. |d. at 599-600. The Nativity scene stood alone as
the single element of display in a prominent spot in the building. Id. at 598. In
contrast, a menorah simultaneously displayed elsewhere as part of adisplay with a
large Christmas tree and sign reading “ Salute to Liberty,” was not aviolation of the
Establishment Clause because the context “ secularized” the menorah. Id. at 620-21.
Another illustrative comparison is between the Supreme Court’s treatment of the
Nativity scene in Allegheny, which had not been secularized by its context, and a
Nativity scene in Lynch. In Lynch the Nativity scene was secularized by being
displayed as part of alarge holiday display, including Santa Clause, candy-striped
poles, clown and bear. 465 U.S. at 671. Therefore, we weigh heavily the context of
Plattsmouth’s monument in determining its effect on the reasonable viewer.

The context of the monument does nothing to secularizeit. To any reasonable
viewer it would be clear the park and monument are public property and Plattsmouth
could remove, alter, or add toit at will. The monument’sreligiosity standsin sharp
contrast to, and thereforeisamplified by, the recreational uses of the space. Nothing
about the park setting secul arizes the pronounced religiosity of the monument. See
Books, 235 F.3d at 306 (“[T]he [Eagles] monument cannot fairly be characterized as
a component of a comprehensive display of the cultural heritage of the people of
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Elkhart” because the only other item on the lawn was awar memorial); Adland, 307
F.3d at 483-84, 88-89 (holding an assortment of commemorative signs, plagues, tree
markers and war memorial lacked a common theme to secularize an Eagles Ten
Commandments monument).

Plattsmouth rightly points out there are material differences between the
location of its display and those displays found unconstitutional in County of
Allegheny and Books. The Supreme Court in County of Allegheny and the Seventh
Circuit in Books said the fact that the displays were located near the heart of
government made it more likely that a reasonable observer would perceive them to
be an endorsement of religion. County of Allegheny, 492 U.S. at 599; Books, 235
F.3d at 306. Plattsmouth’s monument is not located at or near any government
building. While thisfact lessens the perceived association between the government
and monument, it doesn't do so by much. The monument’s inscription links
government to itsreligious messageto adegreeitslocation may not. Specificaly, the
inclusion of the patriotic symbol of an eagle gripping a flag on the monument
impermissibly links patriotism and government to the religious teaching on the
monument. See Books, 235 F.3d at 307. Moreover, itslocation is hardly detached
from the government; the monument is on public land. The government’s adoption
of itsreligious messageisapparent to the reasonabl e observer whether the monument
isnear City Hall or not. Therefore, thedifferent setting between County of Allegheny
and Books are not sufficiently distinguishing to lead usto adifferent conclusion.

The monument’ s endorsement of multiple Judeo-Christian faiths, instead of
one particular sect, isno lessof an establishment than endorsement of onealone. See
County of Allegheny, 492 U.S. at 615 (“ The simultaneous endorsement of Judaism
and Christianity isnolessconstitutionally infirmthan theendorsement of Christianity
aone.”). The First Amendment protects not only Christians and Jews, but atheists,
animists, pagans, wicca and everyone alike, no matter whether they are inside or
outside the religious mainstream. County of Allegheny, 492 U.S. at 615 (The
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Establishment Clause “guaranteg]s] religious liberty and equality to the infidel, the
atheist, or the adherent of anon-Christian faith such aslslam or Judaism.”) (internal
guotation omitted); Wallace, 472 U.S. at 52-53 (“[T]he Court has unambiguously
concluded that the individual freedom of conscience protected by the First
Amendment embraces the right to select any religiousfaith or noneat al.”). Weare
all of usonasearch for truth, and the Establishment Clause prohibitsthe government
from purposefully steering us in a particular direction. See generally William P.
Marshall, In Defense of the Search for Truth as a First Amendment Justification, 30
Ga. L. Rev. 1, 10-16, 38-39 (1995) (discussing thefounders’ viewson the search for
truth asarationalefor thereligion clauses and the prohibition of official orthodoxy);
cf. Leev. Weisman, 505 U.S. 577, 607 (1992) (“When the government appropriates
religioustruth, it ‘transformsrational debateintotheological decree.’ .. .[T]hosewho
disagree no longer are questioning the policy judgment of the elected but the rules of
a higher authority who is beyond reproach.”) (internal citation omitted). The
reasonable viewer would perceive this monument as an attempt by Plattsmouth to
steer its citizens in the direction of mainstream Judeo-Christian religion. This it
cannot do.

3. Historical Precedents

Wehavenow held Plattsmouth’ sTen Commandments monument failsboth the
purpose and effect prongs of the Lemon test, and therefore viol atesthe Establishment
Clause of the First Amendment. Plattsmouth argues the monument is constitutional
nonetheless under the Marsh v. Chambers historical precedents test no matter the
outcome of our Lemon analysis. 463 U.S. 783 (1983). In Marsh, the Supreme Court
did not apply the Lemon test (or Larson for that matter), and upheld Nebraska's
practice of opening state legislative sessionswith aprayer by astate-funded chaplain
because the practice was “deeply embedded in the history and tradition of this
country.” Id. at 795. In Marsh, the Court concluded the practice was “deeply

-31-



embedded” because legidlative sessions had been preceded by such prayers since
colonial times. 1d. at 786."

Inthiscase, however, thereisno unambiguousand unbroken two-hundred-year
history of displaying Ten Commandments monumentsin public parks. Plattsmouth
argues its monument is merely an acknowledgment of God, and genera
acknowledgments of God are deeply embedded in our history. Without addressing
the second part of thisargument, wefind fatal fault in Plattsmouth’ s characterization
of the monument as merely an acknowledgment of God. The monument does much
more than acknowledge God; it is an instruction from the Judeo-Christian God on
how He requires His followers to live. To say a monument inscribed with the Ten
Commandments and variousreligious and patriotic symbolsis nothing more than an
“acknowledgment of God” diminishestheir sanctity to believersand beliesthewords
themselves. Weconclude Plattsmouth’ s Ten Commandments monument isnot saved
by the historical precedents test.

Accordingly, the judgment of the district court is affirmed.

RICHARD S. ARNOLD, Circuit Judge, concurring in part and concurring in the
judgment.

| join and applaud most of the Court's excellent opinion, including all of part
|. and that portion of part Il. dealing with the Lemon "test."

| would like to say, in addition, that | believe this monument is also invalid
under the Larson test. The words on the monument clearly prefer Christianity and

"The Court has since noted, “Marsh plainly does not stand for the sweeping
proposition . . . that all accepted practices 200 years old and their equivalents are
constitutional today.” County of Allegheny, 492 U.S. at 603-04.
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Judaism. Asthe Court very properly remarksin words that | think should be heard
everywhere:

The monument does much more than acknowledge God; itisan
instruction from the Judeo-Christian God on how he requires his
followers to live. To say a monument inscribed with the Ten
Commandments and various religious and patriotic symbolsis nothing
more than an "acknowledgment of God" diminishes their sanctity to
believers and belies the words themselves.

Ante, at 27.

| concur without reservation in the result, affirmance of the judgment of the
District Court.

BOWMAN, Circuit Judge, partially concurring and dissenting.

| agree with the Court's decision that Doe and the ACLU Foundation of
Nebraska have standing to bring this suit. | also agree that this case cannot be
decided under Larson v. Valente's strict-scrutiny test. 456 U.S. 228, 246 (1982). |
cannot, however, agreewith the Court'sconclusion that the evidence of Plattsmouth's
religious purpose is so unmistakably "clear" and "undisputed” as to warrant the
conclusion that thefirst part of the Lemon test hasbeenviolated. Anteat 25, 21. Nor
do | agree that the monument violates the second part of the Lemon test. Instead,
because | cannot conclude that the primary effect of the placement of the Eagles
monument in an inconspicuous spot in a city park is to advance or to "endorse"
religion, | would reverse the decision of the District Court.
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A.

The opinion of the Court holds that the monument's presence violates the
Establishment Clause because the city had a religious purpose when it erected the
monument. Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (requiring "asecular . . .
purpose’ for state action). | disagree with this conclusion for several reasons.
Becauseit forcesthisconclusion, the Court goes beyond what the facts suggest, what
the District Court found, and what Supreme Court precedent permits. Specifically,
in order to find religious purpose for the city's actions where none exists, the Court
uses a form of reasoning that the Supreme Court has previousy disavowed.
Moreover, the Court's finding of a religious purpose essentially means that the
District Court's findings of fact on this issue were clearly erroneous; yet nowhere
does the opinion state that conclusion. In truth, there is no factual basis for
concluding that the city had areligious purpose when it permitted the monument to
be erected.

Thereisvery little evidence regarding the monument's origins and the purpose
of thosewho erected it. The District Court'sfindingsof fact reflect the paucity of this
evidence. Specifically, theDistrict Court foundthat "[t]hen-Street Commissioner Art
Hellwig and other city employees helped erect the monument. Hellwig was at the
time an officer of the Eagles, and it is not known whether he helped erect the
monument in his capacity as Street Commissioner or as an Eagles officer." Mem. &
Order at 4 (Feb. 19, 2002) (citation omitted). Later, the District Court concluded that
"thereisno record of the City'sintent when it accepted the donation of the monument
in1966." Id. at 15. The District Court acknowledged that the only direct evidence
of the city's purpose was the "guess" of the current City Administrator, who stated
that it was "safe to assume that the Eagles monument . . . was accepted by the city
and placed in Memorial Park out of gratitude to the Eaglesfor their civic work." 1d.
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at 16 (quoting Winkler affidavit). But the District Court discounted this reason
because "[t]he fact of the matter is that no one knows why the City accepted the
monument.” Id. at 16 n.10. Ultimately, the District Court was unwilling "to
speculate”" and attempt to attribute a motive to the city. 1d. Consequently, the court
avoided the secular versus religious purpose question and concluded that, in any
event, the effects part of the Lemon test was violated. | disagree with the Court's
finding of a religious purpose where the District Court concluded there was
inadequate evidence.*

Given the facts as the District Court found them and given the dearth of
evidence related to Plattsmouth's intent, there is no reason to perceive a religious
purpose wherethe District Court observed that "'no one knowswhy the City accepted
the monument." 1d. at 16. The Court goes too far when it concludes that "there is
clear evidence Plattsmouth'spurposewasreligious' andthat thecity'savowed secul ar
purpose was "only a self-serving statement, by someone without first-hand
knowledge." Anteat 25. Even more strongly, the Court states that:

the evidence shows Plattsmouth was "motivated wholly by religious
considerations." Plattsmouth abandoned its duty to religious neutrality
and acted with the intent of promoting a particular point of view in
religious matters. By expressing a religious truth, Plattsmouth began
establishing religion in 1965 when it installed its monument.

Id. at 26 (citationsomitted); seealsoid. at 25 ("[W]e conclude Plattsmouth's purpose
ininstalling the monument was solely religious. Indeed, Plattsmouth's monument is
the paradigmatic violation of the Establishment Clause . . . ."). Typically, where

2Whether the final conclusion about the city's religious or secular purposeis
apurely legal or factual question, or is a mixed question of law and fact, does not
matter because in this caseit is clear that the Court has undertaken to make its own
findings of fact on thisissue.
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courtshavefound such aclear religious purpose behind agovernment'sdisplay of the
Ten Commandments, the evidence of religious purpose has been explicit. See, e.q.,
Glassrothv. Moore, 335 F.3d 1282, 1296-97 (11th Cir.), cert. denied, 124 S. Ct. 497
(2003). In the absence of clear evidence to the contrary, the city's stated reason
should stand. See Lynch v. Donnelly, 465 U.S. 668, 680 (1984).

Even though there is no evidence to support the conclusion that Plattsmouth
had areligious purpose in erecting the monument, the Court finds one by reasoning
that because the Eagles had a religious purpose, the city must have adopted that
religious purpose. Ante at 24 (" The Eagles donated this monument as a part of its
nationwide campaign to spread its version of the Ten Commandments; Plattsmouth's
purpose in erecting it was nothing more complex than the adoption of that goal.").
More precisely, the Court finds "undisputed evidence of Plattsmouth's purpose in
accepting, erecting and maintaining the monument . . . in the content and context of
the monument itself.” 1d. at 21 (emphasisadded). | cannot agree that this method of
deduction isallowable under Supreme Court precedent or that the Court has reached
areasonable conclusion.

First, and most importantly, the Court's reasoning is erroneous under Lynch.
The majority acknowledges Lynch by quoting it when explaining that "the evidence
shows Plattsmouth was 'motivated wholly by religious considerations," ante at 26
(quoting Lynch, 465 U.S. at 680); yet the Court ignores the substantive law of that
case. In Lynch, the Supreme Court first observed that "[f]ocus exclusively on the
religiouscomponent of any activity wouldinevitably lead to itsinvalidation under the
Establishment Clause." 465 U.S. at 680. Next, the Court noted that it had in the past
"Invalidated legislation or governmental action on the ground that a secular purpose
was lacking, but only when it has concluded there was no question that the statute or
activity was motivated wholly by religious considerations." 1d. Finally, the Lynch
Court explained the lower court's error: "The District Court inferred from the
religious nature of the créche that the city has no secular purpose for the display. In
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so doing, it rejected the city's claim that its reasons for including the creche are
essentially the sameasitsreasonsfor sponsoring the display asawhole. The District
Court plainly erred by focusing almost exclusively on the creche.” Id. | must
concludethat this Court, by ignoring existing Supreme Court precedent, haserred by
finding religious purpose in the manner in which it has.

Second, wholly apart from the problem just flagged, there is no reason to
conclude that the city adopted whatever purpose the Eagles had when they made the
donation. Rather, the history and context of thiscase show only that the city accepted
the monument on the same terms as it did any of the other donated items that have
been placed in the city's parks. Governmental entities generally do not adopt the
messages contained on the various monuments they permit to be erected on
government land. In Van Orden v. Perry, which considered an Eagles monument
situated on the grounds of the Texas State Capitol, the Fifth Circuit expressly rejected
the plaintiff's attempt to prove areligious purpose for the Eagles actions and then to
attribute that purpose to the State of Texas. 351 F.3d 173, 179-80 (5th Cir. 2003).
That court rejected this method of proving religious purpose because nothing in the
legislative history, in the events surrounding the monument's donation, or in the
state's practice of accepting and erecting monuments "suggested that the recited
reason was asham.” Id. at 179. Inthe case at hand, the only evidence of the city's
purpose is the statement by the City Administrator indicating a secular purpose as
well asthe fact that the city accepted the monument on the sametermsasit did other
structures and monumentsthat have been donated. In these circumstances, the city's
stated reason should stand and the inquiry should proceed to the second part of the
Lemon test. In any event, to ascribe what the Court believes might have been the
Eagles purpose to the city conflicts with Lynch v. Donnelly.*

BEven if the Eagles purpose is attributed to the city, there are grounds on
which to concludethat their purposewasnot religious. In Coloradov. Freedomfrom
Religion Foundation, another Eagles monument case, the Colorado Supreme Court
arrived at exactly that conclusion. 898 P.2d 1013, 1024 (Colo. 1995), cert. denied,

-37-



Third, | cannot agree that merely looking to the text or to the "content and
context of themonument itself* can providethe"clear evidence" of religious purpose
that the Court finds. Anteat 21, 25. Asageneral matter, the content and context of
themonument are moreusefully considered under the" endorsement™ inquiry or under
the second part of the Lemon test and should not be the sole basis for ascribing a
religious purposeto agovernmental entity wheretherecordislargely devoid of such
evidence. SeeLynch, 465 U.S. at 680.

In any event, | cannot agree that, in and of itself, the content of the monument
establishes a religious purpose that is attributable to the city. The contents of the
monument are arranged in a way that places the Ten Commandments within the
Judeo-Christian tradition, atradition that undergirdsthe history of the western world
and of America. First thereisthe Semitic script, which is clearly Hebrew in origin,
depicted at the top of the monument. With the Semitic script are joined two Stars of
David placed near the bottom of the monument. Theclearly Christianitemisthe Chi
Rho symbol, commonly regarded asthe sign of Christ. Withintheboundaries marked
by these religious symbols is a non-denominational rendering of the Ten
Commandments. On top of the text are two non-religious symbols representing
America, the al-seeing eye (part of the Great Seal adopted by the Continental
Congress) and an eagle holding an American flag. The non-religious symbols
representing Americaand itsfounding thenlink thetext to our nation'shistory, where
the code of conduct embodied in the commandments has played an important role.

516 U.S. 1111 (1996) (noting that the stated goal of the Eagles National Youth
Guidance Project was not religious; that the juvenile court judge who came up with
the idea "stat[ed] that posting the Ten Commandments was 'not to be a religious
instruction of any kind," but rather was meant to 'show these youngsters that there
were such recognized codes of behavior to guide and help them™; and that this
explanation was consistent with what little evidence of purpose existed). See also
Van Orden, 351 F.3d at 179-80 (strongly suggesting that the Eagles program to
combat juvenile delinquency was not religious in purpose).
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See, e.q., County of Allegheny v. ACLU, 492 U.S. 573, 652-53 (1989) (Stevens, J.,
concurring inpart, dissentingin part, and discussing Mosesasgreat law giver); Stone
v. Graham, 449 U.S. 38, 42 (1980) (noting that the Ten Commandments and the
"Bible may constitutionally be used in an appropriate study of history, civilization,
ethics, comparative religion, or the like"); see also Edwards v. Aquillard, 482 U.S.
578, 593-94 (1987) (observing that Stone "did not mean that no use could ever be
made of the Ten Commandments, or that the Ten Commandments played an
exclusively religious role in the history of Western Civilization"); Lynch, 465 U.S.
at 677 (noting governmental acknowledgments of religious heritage in legal
tradition); Lynch, 465 U.S. at 691 (O'Connor, J., concurring and noting that the State
in Stone "plainly had some secular objectives, such asinstilling most of the val ues of
the Ten Commandments and illustrating their connection to our legal system”). In
this presentation, thedisplay illustratestheimportance of therule of law and thelong
tradition of legal codesof conduct in our own history and inthe history of thewestern
world. Although it is impossible to know whether the juveniles at whom this
monument was aimed grasped the sophisticated imagery on the thousands of Eagles
monuments, the monument itself tends to corroborate the Eagles stated purpose for
undertaking the program. Therefore, | disagree with the Court's conclusion that the
monument itself proves that Plattsmouth had a religious purpose. Moreover, "by
focusing amost exclusively on" the monument itself, the Court makesthe sameerror
that the Supreme Court described in Lynch. 465 U.S. at 680. The Court should have
concluded that the city's purpose was either secular or, as the District Court
concluded, impossible to discern on the record made in thiscase. The analysis must
then proceed to the second part of the Lemon test.

| cannot agreewith the Court'sfinding that Plattsmouth had areligious purpose
for two other reasons. First, although the Court states that it does not "adopt arule
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of presumptiveinvalidreligiouspurposefor al religiousdisplayson public property,”
Anteat 25, it isdifficult to imagine any Ten Commandments display that could pass
muster. In fact the Court makesit clear that it would find an Establishment Clause
violation no matter where the city displayed this gift. Id. at 30 ("The government's
adoption of [the monument's] religious message is apparent to the reasonable
observer whether the monument is near City Hall or not."). With the actions of
former Chief Justice Moore in Glassroth on one end of the spectrum, and the City of
Plattsmouth on the other end of the spectrum, the Court has left little room for
displays that will not run afoul of the Establishment Clause. It is hard to see, for
instance, how the Ten Commandments plague affixed to the side of the Chester
County courthouse in Freethought Society v. Chester County, 334 F.3d 247, 251 (3d
Cir. 2003), could pass muster under this Court's opinion. While the Court notes the
existence of that case, it makes little effort to distinguish it beyond noting that the
plaque was present longer (some eighty yearstotal) than this monument and that, in
this case, Plattsmouth has done more to maintain the monument and to celebrate its
presence because the city returned the monument to its upright position after it had
been toppled over. See Ante at 26; see also Freethought Soc'y, 334 F.3d at 251.

| part wayswith the District Court and this Court'sopinionin onefinal respect.
| cannot agree with their reliance on those "Ten Commandment” cases in which
evidence of religious purpose wasexplicit. Thus, | disagree with the District Court's
conclusion that "Books [v. City of Elkhart] isthe next best thinking on the subject,"
absent " specific guidancefromthe Supreme Court" or fromthe Eighth Circuit. Mem.
& Order a 2. In Books, the evidence regarding religious purpose was explicit, for
the monument was dedicated in aceremony featuring, literally, apriest, arabbi, and
aminister, some of whom invoked religion when speaking of the monument and of
its purpose. See Booksv. City of Elkhart, Ind., 235 F.3d 292, 303 (7th Cir. 2000),
cert. denied, 532 U.S. 1058 (2001). Sotooin Adlandv. Russ, 307 F.3d 471, 482 (6th
Cir. 2002), cert. denied, 123 S.Ct. 1909 (2003), where the state law implementing
Kentucky's plan to remove an Eagles monument from storage and display it on the
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groundsof the state capitol listed (arguably) overtly religiousreasonsfor erecting the
monument. Finally, in Glassroth, the evidence of former Chief Justice Moore's
religious purpose was explicitly clear. The clarity of the evidence in these cases
beliesthe Court's conclusion that there was clear evidence of Plattsmouth'sreligious
purpose.

Rather than rely on cases that are factually far removed to guide our decision,
| would turn to Van Orden and Freethought Society. These cases provide a better
structure within which to evaluate the plaintiffs claims. As already noted, in Van
Orden, like the present case, there waslittle direct evidence of purpose and the Fifth
Circuit rejected the plaintiff's attempt to prove purpose by association. Similarly, in
Freethought Society, the evidence of purpose at the time the plagque was put in place
was eighty years old and far removed from the city's present reason for keeping the
monument. Given thelack of evidence of areligious purpose, both courts proceeded
to the second part of the Lemon test and, at the end of the day, found no violation of
the Establishment Clause. | would do the same here.

The opinion of the Court also holds that the second part of the Lemon test is
violated by this monument's presence in Memoria Park. Whether this inquiry is
styled asthe second element of the Lemontest (i.e., whether the" principal or primary
effect [of the government action] advances [or] inhibitsreligion,” 403 U.S. at 612),
or asatest that |ooks for government "endorsement” of religion, it has never been the
case that the mere presence of areligious display or monument on government land
has, ipso facto, commanded the conclusion that the Establishment Clause was
violated. Rather, the Supreme Court's Establishment Clause cases suggest that
something more is required for a court to determine that the display's "principal or
primary effect” isto advance religion or for a court to determine that a "reasonable
observer wouldview [the] government practiceasendorsing religion," Capitol Square
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Review & Advisory Bd. v. Pinette, 515 U.S. 753, 777 (1995) (O'Connor, J.,
concurring). | would reverse the decision of the District Court because | cannot
conclude that the monument's primary effect is to advance or to endorse religion.

The Ten Commandments have both asecular and areligious message. Crucial
to the question of whether the Establishment Clause is offended by adisplay such as
this is the context of the display and the facts related to its history. Because the
principal or primary effect of the monument is not to advance religion to any greater
extent than the Supreme Court has already permitted, the "effects’ part of the Lemon
testisnot violated. SeelLynch, 465 U.S. at 682 ("We are unableto discern agreater
aid to religion deriving from inclusion of the creche than from these benefits and
endorsements previously held not violative of the Establishment Clause."). Religion
receiveslittle, if any, benefit from the presence of the monument in Memorial Park.
Any benefit that doestend to flow to religion cannot reasonably be said to be greater
than the benefit religion received as aresult of the Sunday closing laws approved of
in McGowan v. Maryland, 366 U.S. 420 (1961), the supplying of textbooks to
religious schools approved of in Board of Education v. Allen, 392 U.S. 236 (1968),
the tax exemptions for religious ingtitutions approved of in Walz v. Tax
Commissioner of New York, 397 U.S. 664 (1970), the tax deductions for tuition
expenses at religious institutions approved of in Mueller v. Allen, 463 U.S. 388
(1983), the legidlative prayers approved of in Marsh v. Chambers, 463 U.S. 783
(1983), the display of a créche approved of in Lynch, 465 U.S. 668, the display of a
menorah and Christmastree approved of in County of Allegheny v. ACLU, 492 U.S.
573, or the student vouchersapproved of in Zelman v. Simmons-Harris, 536 U.S. 639
(2002).*

The meatier question in this case—where so little "benefit" passes to
religion—isthe endorsement question. That is, would the reasonable person, whois

YThislist of examplesis not intended to be al-inclusive.
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aware of the history and context of this case, perceive that the City of Plattsmouth
endorses religion, or any particular brand of religion, because it has permitted this
monument to be erected in a corner of a city park? Pinette, 515 U.S. at 780
(O'Connoar, J., concurring) (cited in Zelman, 536 U.S. at 655, and quoted in Good
News Club v. Milford Central School, 533 U.S. 98, 119 (2001)). | cannot conclude
that the reasonable observer would perceive such endorsement.

In this case, the reasonable observer knows that the Eagles donated this
monument in 1965 and that the city permitted the monument to be erected in 1966."
Although the reasonable observer knows that Art Hellwig and certain other
individuals, who were also city employees, helped to erect the monument, the
reasonable observer does not know in what capacity these individuals were acting.
The reasonable observer, therefore, is quite aware that these individuals may have
been acting in their individual capacities. The reasonable observer also knows that
the city, when asked why it accepted the monument and permitted it to be erected,
stated that it had no contemporaneous records regarding that decision but surmised
from its practice of accepting donations and from the fact that the Eagles are an
important civic organization that it was "safe to assume that the Eagles monument
. . . was accepted by the city and placed in Memorial Park out of gratitude to the
Eagles for their civic work." Mem. & Order. at 16 (quoting Winkler affidavit).
Further, our observer knows that the monument was placed in acorner of Memorial
Park, that from the street the monument looks rather like a tombstone, and that the
text of the Ten Commandmentsis not visible unless one enters the park and makes
a special effort to approach the monument. The reasonable observer is aso aware
that Plattsmouth has accepted many other donated structures, plus donated recreation
equipment and donated trees, and also knows that plagues are often affixed to these
items to note or to commemorate the donations. More specifically, the reasonable

>The reasonable observer knows the monument was donated because it says
SO just beneath the symbols at the bottom of the text of the Ten Commandments.
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observer knows that private groups, such as the Lions Club, have erected structures
(such as a picnic shelter) in the public parks for the benefit of all. The reasonable
observer is cognizant of the fact that the city's practice is to maintain all these
structures and the grounds surrounding them. Given these facts, | cannot conclude
that the reasonable observer would perceivethat the City of Plattsmouth isendorsing
religion by retaining and maintaining the donated monument.

Nor can | agree that the monument itself does nothing to detract from the
perception of endorsement. Anteat 2123 (concluding monument and surroundings
are inherently religious); id. at 30 (concluding that the "inclusion of the patriotic
symbol of an eagle gripping aflag on the monument impermissibly links patriotism
and government to the religious teaching on the monument"). Rather, the monument
is identified on its face as a gift of the Eagles. This fact informs the reasonable
observer that the city itself did not invest government time and money on the
monument but was presented with a granite slab that it chose to place in a public
park. The fact that the monument is identified as a gift of the Eagles may not be
enoughto convert the monument into privatereligious speech that woul d be protected
by the Supreme Court's decision in Capitol Square Review and Advisory Board v.
Pinette, 515 U.S. 753 (1995), but this fact clearly diminishes any perception of
endorsement. Similarly, thefact that the monument sitsinacorner of Memorial Park
Is also important to our reasonable observer. The placement of the smallish
monument in a rather remote location suggests that Plattsmouth's acceptance and
display of the monument was not for the purpose of endorsing a religious message.
Finally, as| have already noted, the reasonable observer is aware that the monument
itself tends to highlight and emphasize the Ten Commandments' role in the Judeo-
Christian and American Founding traditions.




For the foregoing reasons, | respectfully dissent from the opinion of the Court
insofar as it finds Plattsmouth in violation of the Establishment Clause. Because |
can perceive no religious purpose in the city's decision to allow the monument to be
erected and becausethe principal or primary effect of the monument isnot to advance
or endorse religion, | would reverse the decision of the District Court.
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