~ LAWYER

Headquarters, Department of the Army

Department of the Army Pamphlet 27-50-340
March 2001

Article

The Defense Function: TheRole of theU.S. Army Trial Defense Service
Lieutenant Colonel R. Peter Masterton

USAL SA Report
United States Legal Services Agency

Environmental Law Division Note (CERCLA Remedial Investigations, Feasibility Studies, Proposed Plans
and Records of Decision)

Procurement Fraud Division Note (The Miscellaneous Receipts Statute and Permissible Agency Recoveries of Monies)
Litigation Division Note (Renting a Car While TDY: Let the Renter Beware)

Claims Report
United States Army Claims Service

CLE News

Current Materials of I nterest



Editor, Captain Gary P. Corn
Technical Editor, Charles J. Strong

The Army Lawyer (ISSN 0364-1287, USPS 490-330) is published monthly
by The Judge Advocate General’s School, U.S. Army, Charlottesville, Virginia,
for the official use of Army lawyers in the performance of their legal
responsibilities. Individual paid subscriptions to The Army Lawyer are avail-
able for $29 each ($36.25 foreign) per year, periodical postage paid at Charlot-
tesville, Virginia, and additional mailing offices (see subscription form on the
inside back cover). POSTMASTER: Send any address changes to The Judge
Advocate General’s School, U.S. Army, 600 Massie Road, ATTN: JAGS-ADL-
P, Charlottesville, Virginia22903-1781. The opinions expressed by the authors
inthe articles do not necessarily reflect the view of The Judge Advocate General
or the Department of the Army. Masculine or feminine pronouns gppearing in
this pamphlet refer to both genders unless the context indicates another use.

The Army Lawyer welcomes articles from all military and civilian authorson
topics of interest to military lawyers .Articles should be submitted viaelec-
tronic mail to charles.strong@hqgda.army.mil or on 3 1/2" diskettes to: Editor,
The Army Lawyer, The Judge Advocate General’s School, U.S. Army, 600
Massie Road, ATTN: JAGS-ADL-P, Charlottesville, Virginia 22903-
1781. Articlesshould follow The Bluebook, A Uniform Systemof Citation (17th

ed. 2000) and Military Citation (TJAGSA, July 1997). Manuscripts will be
returned upon specific request. No compensation can be paid for articles.

The Army Lawyer articles areindexed in thelndex to Legal Periodicals, the
Current Law Index, the Legal Resources Index, and the Index to U.S. Govern-
ment Periodicals. The Army Lawyer is also available in the Judge Advocate
General’s Corps electronic reference library and can be accessed on the World
Wide Web by registered users at http:/Avww.jagcnet.amy.mil.

Address changes for official channels distribution: Provide changes to the
Editor, The Army Lawyer, TJAGSA, 600 Massie Road, ATTN: JAGS-ADL-P,
Charlottesville, Virginia 22903-1781, telephone 1-800-552-3978, ext. 396 or
electronic mail to charles.strong@hqgda.army.mil.

Issues may be cited as Army Law. [date], at [page number].



Article

The Defense Function: The Role of the U.S. Army Trial DEfENSE SEIVICE .......ociiviiiiiiiriiee e e 1
Lieutenant Colonel R. Peter Masterton

USAL SA Report
United States Legal Services Agency

Environmental Law Division Note

CERCLA Remedial Investigations, Feasibility Studies, Proposed Plans and Records of DeCiSioN.........ccccoovvereieveeneeeinienene 30
Procurement Fraud Division Note

The Miscellaneous Recel pts Statute and Permissible Agency Recoveries of MONIES.........cooieircineincine s 35
Litigation Division Note

Renting aCar While TDY: Let the RENLEr BEWEIE .........ovieiiieirieeiiie ettt s e s b s s s e e s e 41

Claims Report
United States Army Claims Service

Tort Claims Notes

Use of Annuitiesfor Claims AriSing iN FOr@ign COUNEIIES.........covetirieuirietirietiiet ettt sttt s be e b e s s s s s seseeneen 49
Denials Under Both the FTCA N0 IMCA ...ttt ettt e b e e st b e e b e b e b e bt es s ea s 50
CLE INBWS...o ettt sttt ettt ettt s e et es bt R R bR SR He e R es e 40 e Sot e84 eE R e SR e AR £ e £ R AR 18 £ e ee R e e e eet R e R e e R AR ne e R e e et en e e ene s 52
CUITENE MAEEITAIS OF INEEI S ... ecee ettt e e et et e b e e b s bt b et eb e st e b e bbb b e b eb e b eb e b st st ebe st et seebeneeb e e 62
Individual Paid SubscriptionSto The ArmY LABWYES .......cccoiiiiriiiriire ettt e e e e e e Inside Back Cover

MARCH 2001 THE ARMY LAWYER « DA PAM 27-50-340






The Defense Function:
The Roleof the U.S. Army Trial Defense Service

Lieutenant Colonel R. Peter Masterton
Regional Defense Counsel
U.S Army Trial Defense Service, Region VII|
Wuer zburg, Germany

Introduction

Military defense counsel have a unique role. Unlike their
civilian counterparts, they are subject not only to the ethical
rules applicable to all attorneys, but also to military law and
regulations.? They are ultimately supervised by the very same
agency responsible for the prosecution of military crimes.® In
addition, they represent clients around the world and are rou-
tinely deployed to remote locations such as Bosniaor Kosovo.

In 1980 the Army created the U.S. Army Tria Defense Ser-
vice (TDS) to deal with some of these unique challenges* The
TDS is an independent “stove-pipe” organization made up
completely of defense counsel.> It has a separate technical
chain of supervision to ensure that a defense counsel stationed
at a particular installation will not be evaluated or disciplined
by the local commander responsible for prosecution of military
crimes.® The TDS also ensures that counsel receive adequate
training and support so they can properly represent their cli-
ents.’

This article discusses the unique issues facing TDS counsel.
It describes TDS management, including reporting require-
ments and training. It explains the procedures for counseling
clients pending nonjudicia punishment, administrative separa-
tion, and similar adverse actions. Finally, it discusses represen-
tation of soldiers at courts-martial. Although this article
focuses on the Army TDS, much of the discussion isalso appli-
cable to military defense attorneys in other services.®

Mission and History of the U.S. Army
Trial Defense Service

Themission of the TDSisto provide free defense lawyersto
soldiers whenever a military defense counsel is required or
authorized.® It provides defense counsel to soldiers pending
court-martial, nonjudicial punishment, administrative separa-
tion, and similar adverse action. It aso provides defense coun-
sel to soldiers suspected of an offense who have requested
counsel .10

1. All judge advocates are required to be admitted to, and to remain members in good standing of, the bar of the highest court of a state of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, or aFederal Court. U.S. Der' T oF ARMY, ReG. 27-1, LEGAL SERvICES: JUDGE ADVOCATE LEGAL SERVICES, para.
13.2(h) (3 Feb. 1995). Thisisa statutory requirement for any judge advocate detailed as atrial or defense counsel for ageneral court-martia. UCMJ art. 27(b)(1)
(2000) Assuch, they are subject to the ethical rules of their respective state bars. U.S.Der'T oF ArRMY, REG. 27-26, LEGAL SERVICES: RULES oF ProreEssioNAL CoNDUCT
For Lawyers, para. 8.5(f) (1 May 1992) [hereinafter AR 27-26] (stating that Army lawyers are subject to both the rules contained in AR 27-26 as well as the rules
promulgated by their licensing authority or authorities). Army Regulation 27-26 contains rules governing the ethica conduct of Army lawyers, military and civilian,
and non-government lawyers appearing before Army tribunas under the Manual for Courts-Martial. Id. para. 1.

2. AR 27-26, supra note 1, para. 13.2(h). Army Trial Defense Service counsel are also required to meet Army standards of weight and personal appe arance and to
comply with local personnel policies, including local duty hours, weapons qualification, physical and military training and Army Physica Fitness Test standards. U.S.
ARMY TRIAL DEFENSE SERVICE STANDARD OPERATING PROCEDURES, paras. 2-7, 2-8 (1 Mar. 2001) [hereinafter TDS SOP]; U.S. Der'T oF ArRmY, ReG. 27-10, LEGAL SER-
vICES: MILITARY JusTiCE, paras. 2-7, 2-8 (24 June 1996) [hereinafter AR 27-10].

3. The Army is ultimately responsible both for the supervision and evaluation of al Army defense counsel and the prosecution of carrtsmartial. See generally AR
27-10, supra note 2 chs. 5, 6.

4. Memorandum, The Judge Advocate General, United States Army, DAJA-ZA, to Chief of Staff, Army, subject: Evaluation of U.S. Army Trial Defense Service -
Decision Memorandum (20 May 1980) (copy on file with Headquarters, U.S. Army Trial Defense Service) [hereinafter Decision Memorandum].

5. Seeinfra notes 11-17 and accompanying text.
6. Seeinfranotes 19-30 and accompanying text.
7. Seeinfranotes 15-16 and accompanying text.
8. The views expressed in this article are solely those of the author and are not official positions of the TDS or the Army.

9. AR 27-10, supra note 2, para. 6-1, states that the mission of TDSis “to provide specified defense counsel services for Army personnel, wheneve required by law
or regulation and authorized by TIAG or TIAG's designee.”
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The TDS evolved into its current form as a separate defense
organization from 1974 to 1980."* In 1974, The Judge Advo-
cate General encouraged loca staff judge advocates to desig-
nate“ senior defense counsel” to advise and assist other defense
counsel within their commands.’? In 1975, the Army began to
require defense counsel to be rated by these senior defense
counsel.® 1n 1978, atest program wasinitiated in the Training
and Doctrine Command (TRADOC) designed to make defense
counsel more independent by placing all defense counsel under
aseparate rating chain.** Thistest program was expanded sev-
eral times during the next two years.™® During this time, con-
cerns persisted about the ability of defense counsel to exercise
independent judgment.’® Finally, on 7 November 1980, the
U.S. Army TDS was permanently established.’” A major goal
of this new organization was to eliminate the inherent conflict
in having defense counsel and prosecutors supervised by the
sameindividual .®

The TDSfalls under the U.S. Army Legal Services Agency
(USALSA), afield-operating agency of The Judge Advocate
General.® The TDS currently has 134 assigned defense coun-

10. TDS SOP, supra note 2, para. 1-5.

sel working in fifty-four offices throughout the world.?® Each
trial defense counsel is supervised by a senior defense counsel,
whoisin turn supervised by one of eight regional defense coun-
sel. The Chief of the TDS supervises these regional defense
counsel.2 The USALSA provides limited funds for the TDS
counsel.2 For example, USALSA funds TDS counsel travel
for training and attendance at Article 32 and court-martial hear-
ings.Z All other funding, including money to travel to investi-
gate cases, counsel soldiers concerning non-judicial
punishment or adverse administrative actions, and represent
soldiers at administrative hearings, is funded by the local com-
mand through the local staff judge advocate's office.?* The
TDSisresponsiblefor its own training® and determines which
counsel to assign or “detail” to individual soldiers needing
defense services.?

To help show soldiers that the TDS attorneys are indepen-
dent, these officers are not required to wear the shoulder patch
or insignia of the local organization or command.?” |nstead,
TDS counsel wear a special shoulder patch consisting of ablue
star on a white background with a red border.2 Originally

11. For adiscussion of the history and development of TDS, see Lieutenant Colonel John R. Howell, TDS: The Establishment of the U.S. Army Trial Defense Service,
100 MiL. L. Rev. 4 (1983) and Fact Sheet, U.S. Army Trial Defense Service, ArRmy Law., Jan. 1981, at 27 [hereinafter Fact Sheet].

12. Letter, Office of the Judge Advocate General, United States Army, DAJA-MJ 1973/12018, to Staff Judge Advocates, subject: Providing Adequate Defense Ser-
vices - The Defense Counsel (24 Aug. 1973), excerpt reprinted in ArRmy Law., Feb. 1974, at 12 (titled I nter-Corps Relationships for JAG Defense Counsel ).

13. Letter, Officeof the Judge Advocate General, United States Army, DAJA-ZA, to All Staff Judge Advocates, subject: Field Defense Services (7 Sept. 1976) (App.
B, Letter from Major General Wilton B. Persons, ., to all Staff Judge Advocates on training and evaluation of defense counsel (23 July 1975)), reprinted in ArRmy

Law., Oct. 1976, at 1, 6.

14. SeeThe U.S Army Trial Defense Service Begins One-Year Test, ArRmy Law., June 1978, at 3, reprinted in ArRmy Law., Oct. 2000, at 1 (reprinting text of letter
from Major General Wilton B. Persons, Jr. to all Staff Judge Advocatesinvolved inthe TRADOC test of TDS).

15. SeeHowell, supra note 11, at 28-45.

16. SeeU.S. Army Trial Defense Service, Exercise of Independent Professional Judgment by Defense Counsel, ArRmyY Law., Sept. 1979, at 39.

17. Decision Memorandum, supra note 3; see also Howell, supra note 11, at 45; Fact Sheet, supra, note 11, at 27.

18. Fact Sheet, supra, note 11, at 27. See also Howell, supra note 11, at 30-32.

19. AR 27-10, supranote 2, para. 6-3.

20. U.S. Army Trial Defense Service Homepage, at www.jagcnet.army.mil/USATDS (L ocations) [hereinafter TDSWeb site].

21. AR 27-10, supranote 2, para. 6-3.
22. |d. para. 6-5a.

23. 1d.

24. |d. paras. 6-4, 6-5b.

25. |d. para. 6-6.

26. |d. para. 6-9.

27. 1d. para. 6-8b.

28. Toview the patch, see TDS Web site, supra note 20 (Mission).
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designed in 1941 for use by War Department Overhead person-
nel, the patch is currently worn by soldiers assigned to support
the Department of the Army Staff.?® The crest hasitsoriginsin
the Coat of Arms of the United States and contains the colors of
the United States, red, white, and blue

M anagement

Because the TDS is such alarge organization, it hasa com-
prehensive management scheme. Most management guidance
is contained in the TDS Standard Operating Procedures
(SOP).2 This SOP provides awealth of information; each TDS
attorney should have ready accessto a copy.

Assigning TDS Counsel Cases

Loca commanders and prosecutors refer most clients to the
TDS upon the initiation of nonjudicial punishment proceed-
ings,® the preferral of court-martia charges,® or the taking of
other adverse action against soldiers.* Military law enforce-
ment agencies also refer clientsto the TDS when soldiers sus-
pected of an offense invoke their rights to counsel. Some
soldiers refer themselves to the TDS when they desire suspect
counseling.®*® The senior defense counsel ordinarily decides
which TDS attorney will represent each client.*

29. Id.
30. Id.
31. TDS SOP, supra note 2.

32. See AR 27-10, supra note 2, para. 3-18c.

Soldiers pending adverse action can obtain acivilian attor-
ney, either in lieu of or in addition to their TDS attorney. How-
ever, since civilian defense attorneys are not provided at
government expense, the soldier must arrange for any compen-
sation for civilian defense counsel 3” Some clients hirecivilian
counsel because they believe such attorneys are more experi-
enced than TDSlawyers.® Thisisnotthe case. The TDS coun-
sel arewell-trained and experienced and civilian attorneys may
be unfamiliar with military criminal law. Some clients hire
civilian counsel because they believe TDS counsel will be
inhibited in their representation by the military rank structure.®
To reduce this incorrect perception, the TDS gives its attorneys
broad latitude in representing soldiers.

Soldiers pending court-martial can ask to be represented by
aspecific military lawyer; such an attorney is called an Individ-
ual Military Counsel (IMC).* Such requests are generally
granted if the attorney is reasonably available.* Certain attor-
neys, such as prosecutors and staff judge advocates, may not
serve as IMC because this would conflict with their principal
duties.*? In addition, attorneys stationed in distant locations
generally may not serve as IMC because they are not reason-
ably available.*® Exceptionsto these limitations can be granted
if the soldier has already formed an attorney-client relationship
with the requested lawyer.*

33. See MaNUAL For CourTs-MARTIAL, UNiTED STATES, R.C.M. 502(d)(6), 506(a) (2000) [hereinafter MCM].

34. SeeTDS SOP, supranote 2, para. 1-5.
35. Seeid.
36. Id. para. 3-7.

37. MCM, supra note 33, R.C.M. 506(a).

38. Law Firm of Shaw, Bransford,Veilluex & Roth, Legally Speaking (Jan. 6, 2000), at http://www.militaryreport.com/page56.htm.

39. 1d.
40. MCM, supra, note 33, R.C.M. 506(b); AR 27-10, supra note 2, para. 6-10.

41. MCM, supra, note 33, R.C.M. 506(b); AR 27-10, supra note 2, para. 6-10.

42. The following attorneys are not cons dered reasonably available to serveas IMC: (1) general officers, (2) military judges, (3) triad counsel, (4) appellate counsel,
(5) principal legal advisors to general court-martial commands, (6) principa assistants to such advisors, (7) instructorsand sudents at service schools, (8) students at
colleges and universities, and (9) the staff of the Judge Advocate General. MCM, supra note 33, R.C.M. 506(b)(1).

43. The following attorneys are not considered reasonably available to serve as IMC: (1) attorneys in Headquarters, TDS; (2) TDS caunsel outside the region where
the trial or investigation is being held, unless they are within 100 miles of the trial or investigation; and (3) counsel in Panama, Hawaii, and Alaska, for trials and

investigations held outside these areas. AR 27-10, supra note 2, para. 6-10.

44. 1d. para. 5-7e.
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Duties of TDS Counsel

The TDS SOP breaks down TDS attorneys’ dutiesinto three
priorities. Priority | duties are those that TDS attorneys gener-
ally must perform. They include representing soldiers at gen-
eral and special courts-martial and pretrial investigations under
Article 32, and advising pretrial confinees.*® Priority 11 duties
are those primarily performed by TDS attorneys, unless TDS
does not have sufficient resources. Priority |1 duties include
counseling soldiers pending formal nonjudicial punishment
under Article 15,47 counseling soldiers suspected of an
offense,*® representing soldiers at lineups, counseling soldiers
regarding summary courts-martial, and representing soldiers
recommended for administrative separation.® Priority |1 duties
also include representing inmates at sentence vacation hearings
and disciplinary and adjustment boards, and counseling sol-
diers on administrative actions based on alleged violations of
the Uniform Code of Military Justice (UCMJ)* or related to
UCMJ proceedings.® If the TDS does not have the resources
to perform priority 1l duties, attorneys working for the local
staff judge advocate must perform them.®2 Priority |11 dutiesare
those legal services not listed above which are usually per-
formed by attorneys in the local staff judge advocate's office,
but which TDS attorneys perform pursuant to an agreement
with the staff judge advocate.*

Local SOPs and Agreements

Each TDS office should have alocal SOP. This SOP should
cover issues such as nonjudicial punishment and administrative
separation counseling schedules, office hours, professional
development, leave and pass policies, and physical and soldier
training. Inaddition, each TDS office should have a memoran-

45. UCMJart. 32 (2000).
46. TDS SOP, supra note 2, para.1-5a

47. UCMJart. 15 (2000).

dum of understanding with the local staff judge advocate deal -
ing with Priority Il duties.®® The memorandum of
understanding should have an “escape clause” which permits
defense counsdl to declineto perform agreed duties if they do
not have adequate resources.

Obtaining Resources

Each TDS office needs sufficient resources to perform the
defense mission. Thelocal commander of install ations sel ected
as duty stationsfor TDS are responsible for providing adminis-
trative support, to include office space, furniture, computers,
telephones, fax machines, office supplies, and research materi-
als.>® In addition, thelocal command is responsible for provid-
ing enlisted or civilian clerical support to the TDS.% In most
cases, each TDS branch or field office is provided with alegal
specialist or noncommissioned officer (NCO). The TDS law-
yers should let theloca staff judge advocate know if they need
additional personnel or equipment. Late spring and early sum-
mer isthe best time to request new furniture or computer equip-
ment, since this is when staff judge advocates request end of
fiscal-year funds.

Good research materials are critical to the TDS mission.
One of the best resources available isthe TDS Web site.>” All
TDS counsel have access to this site. It contains a wealth of
information including a discussion forum and a document
library. The discussion forum contains messages from TDS
counsel around the world, to include questions and answers on
topics ranging from new case law to defense experts. The doc-
ument library contains the TDS newsletter, called The
Defender, and sample documents covering a myriad of topics
such as Article 15 counseling and court-martial discovery

48. Thisincludes counseling soldiers who's exercising their right to counsel pursuant to Article 31 of the UCMJ or the Fifth Amendrrent to the Constitution or when
the exercise of military jurisdiction is possible. See UCMJart. 31 (2000); U.S. Const. amend. V; TDS SOP, supra note 2, para. 1-5.

49. TDS SOP, supra note 2, para. 1-5b.
50. UCMJarts. 1-146 (2000).

51. TDS SOP, supra note 2, para. 1-5b.
52. 1d.

53. ld. para. 1-5c.

54. AR 27-10, supranote 2, para. 6-8a.
55. Id. para. 6-4g.

56. ld. para. 6-4h.

57. TDSWeb site, supra note 20

4 MARCH 2001 THE ARMY LAWYER « DA PAM 27-50-340



requests. The Judge Advocate General’s School’s Web site®
also contains valuable information, including many of the
course outlines prepared by the school, and The Advocacy
Trainer, an advocacy training tool for supervisors.®

A number of books are availableto assist defense counsel in
their research. All TDS counsel should have access to the
West's Military Justice Reporter, which contains all reported
cases from military criminal courts, and the West's Military Jus-
tice Digest, which provides a digest of these cases. Another
valuable resource that many counsel bring into the courtroomis
the Military Rules of Evidence Manual . This book contains a
reprint of the Military Rulesof Evidence (MRE), editorial com-
ments, the drafter’s analysis to the rules, and annotated cases
relating to each rule. A broader treatment of military law is
found in Military Criminal Justice, Practice and Procedure.®
This book provides a comprehensive analysis of the military
criminal justice system, including its historical origins, military
offenses, nonjudicial punishment, jurisdiction, pretrial
restraint, preferral and referral of charges, Article 32 investiga-
tions, plea bargains, discovery, motions and trial procedures,
sentencing, and review of courts-martial. A more comprehen-
sivereview of military crimina justiceiscontained in the three-
volume set Court-Martial Procedure.®? Military Evidentiary
Foundations® provides an excellent analysis of the process for
admitting evidence, along with sample foundational questions.
Military Criminal Procedure Forms* contains sample forms,
including pretrial checklists, nonjudicial punishment appeals,
pretrial agreements, discovery requests, requests for sanity
boards, motions, requests for instructions, and post-trial docu-
ments. Trial Techniques® provides awealth of information on
trial advocacy. Although not written specifically for military or
criminal practitioners, it is a superb source of advocacy tips.
The Diagnostic and Satistical Manual of Mental Disorders,

4th Edition (DSM 1V),% provides adescription of mental illness
and psychiatric terms, which is particularly valuable when the
mental status of the accused isin issue.

Ethics

The TDS attorneys are subject to the same ethica standards
applicable to all military attorneys.®” Because of their unique
position as military defense attorneys, there are several ethical
pitfalls that TDS counsel should be aware of. Defense attor-
neys must consult with supervisors whenever an ethical prob-
lem arises.®®

The TDS counsel must maintain the confidentiality of the
information they obtain during the course of representing cli-
ents. This ethical rule is broader than the attorney-client privi-
lege contained in the MRE; it extends not only to information
gained directly from the client, but also to any other informa-
tion related to the representation, including information
obtained from other people.®® As an exception to this rule,
defense attorneys are required to revea information relating to
clients’ commission of future crimes that will result in immi-
nent death, substantial bodily harm, or significant impairment
of national security or military readiness.” Determining what
constitutes significant impairment of national security or mili-
tary readiness can be difficult. Defense counsel must disclose
aclient's plans to reveal the classified location of a weapons
site if this would likely lead to theft of the weapons; defense
counsel are not required to disclose the location of aclient who
is absent without leave.™ The TDS legal NCOs and speciaists
must also maintain client confidences.”? The TDS attorneys
must ensure that legal NCOs and specialists know the rulesand
come to them for advice.

58. Available at http://www.jagcnet.army.mil/ TJAGSA [hereinafter TJAGSA Web site].

59. Feculty, The Judge Advocate Genera’s School, The Advocacy Trainer, A Manual for Supervisors, ArRmy Law., Dec. 1999, at 50.

60. SrePHEN A. SALTZBURG ET AL., MILITARY RULES oF EviDENCE MANUAL (4th ed. 1997).

61. DAviD A. SCHLUETER, MILITARY CRIMINAL JusTicE, PracTice AND Procebure (5th ed. 1999).

62. Francis A. GiLLIGAN & FReDeric |. LEDERER, CoURT-MARTIAL PRocebuRE (2d ed. 1999).

63. DAvID A. SCHLUETER ET AL., MiLITARY EVIDENTIARY FouNDATIONS (1994).
64. DAvID A. SCHLUETER ET AL., MILITARY CRIMINAL PROCEDURE Forms (1997).

65. THomas A. MaueT, TRiAL TecHNIQUES (5th ed. 2000).

66. AMERICAN PsycHIATRIC AssociATION, DiAGNOsTIC AND StATIsTICAL MANUAL oF MENTAL Disorpers (4th ed. 1991).

67. AR 27-26, supranote 1, paras. 1, 7, Glossary.

68. Seeid. R.5.2 and cmt.

69. Compareid. R. 1.6(a) (“A lawyer shall not reveal information relating to the representation. . ..”), with MCM, supra note 33, MiL. R. Evip. 502 (“A client has
aprivilege to refuse to disclose and to prevent any other person from disclosing confidential communications. . . .").

70. AR27-26, supranote 1, R. 1.6(b). Cf. MCM, supra note 33, MiL. R. Evip. 502(d)(1) (lawyer client privilege does not apply if the communication “clearly con-

templated the commission of afraud or crime. ...").

MARCH 2001 THE ARMY LAWYER « DA PAM 27-50-340 5



Client perjury raisesan ethical dilemmafor defense counsel.
If aclient admits guilt and the defense counsel’s own investiga-
tion establishes the admissions are true, but the client insists on
testifying falsely at trial, the counsel must take several
actions.” First, counsel should advise the client against taking
the stand to testify falsely.” If the client till insists on testify-
ing falsely, the counsel should seek to withdraw.® If thisisnot
permitted (which is often the case) or the situation arises during
trial, the counsel must not aid in the perjury or use the perjured
testimony. This means that the counsel must not ask the client
guestionsto dlicit the perjury; the client will haveto testify ina
narrative fashion. It also means counsel may not mention the
perjury during argument.”® If the client gives perjured testi-
mony, the defense counsel must disclose this to the military
judge.”

The TDS attorneys should not become involved in handling
client funds.” If a client wants to hire a defense expert, thecli-
ent should pay the expert directly. The TDS attorneys who are
required to handle client funds must get approval from their
senior defense counsel and make afull accounting of the funds.
The funds must never be commingled with the attorney’s own
funds.™

Occasionaly, clients will want to turn over illega drugs or
evidence of a crime to a defense attorney. The attorney must
avoid taking possession of evidence, if at all possible. If aclient
offers evidence to a defense counsel, the counsd should refuse
to take the evidence, and must not advise the client to destroy
or conceal it.2° Defense attorneys who come into possession of

71. AR 27-26, supranote 1, R. 1.6, cmt.

contraband evidence (for example, aclient leavesillegal drugs
in the office) must turn the evidence over to law enforcement
authorities.®

One of the most difficult parts of a TDS counsel’s job is
dealing with the media. The TDS counsel are not permitted to
make public statements without first discussing the matter with
their regional defense counsel and Office of the Chief, TDS.®2
The Army Rules of Professional Conduct for Lawyers prohibit
Army attorneys from making extrajudical statements for dis-
semination to the media if they know or reasonably should
know that it will have a substantial likelihood of materially
prejudicing a proceeding.®® The rules explain that prejudiceis
likely to occur if the statements (made by either prosecutors or
defense attorneys) relate to the character of suspects or wit-
nesses, possible guilty pleas, contents of confessions or refusal
to make statements by an accused, examination or test results,
inadmissible evidence, or opinions of guilt or innocence.®
Army attorneys may comment on the general nature of aclaim
or defense, the scope of the investigation, or the scheduling of
steps in litigation, and request assistance in obtaining evi-
dence.® Defense attorneys should have a specific purpose for
discussions with the media, such as asking for help finding
exculpatory evidence. Defense counsel who talk to the media
should realize they may focus attention on the client and make
it more likely that charges will be preferred or referred and less
likely that a pretrial agreement will be approved. Mediaatten-
tion might also prejudice potential members or character wit-
nesses against the client.®

72. 1d. R. 5.3(b) (“A lawyer having direct supervisory authority over the non-lawyer shall make reasonable efforts to ensure that the person’s conduct is compatible

with the professional obligations of the lawyer . .. .").
73. 1d.R. 3.3.

74. 1d.R. 3.3 cmt.

75. 1d. While seeking to withdraw, the defense counsel should not unnecessarily reveal any attorney-client confidences. Counsel should explain that irreconcilable
differences with the client have developed rather than volunteering information about the client’s intent to give perjured testmony. Id. R. 1.6.

76. 1d.R. 3.3 cmt.
77. 1d.
78. TDS SOP, supra note 2, paras. 1-11, 1-12.

79. AR 27-26, supranote 1, R. 1.15.

80. Defense counsel may not accept evidence offered by clients and may not counsel clients to destroy or hide evidence. 1d. R. 3.4(a) and cmt.

81. Id.

82. TDS SOP, supra note 2, para. 1-9.
83. AR 27-26, supranote 1, R. 3.6(a).
84. 1d.R. 3.6(b).

85. Id.R. 3.6(C).
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Cases involving multiple suspects raise conflict of interest
problemsfor TDS counsel. When counsel learn of such cases,
they should immediately notify their senior defense counsel so
each suspect or accused soldier can be provided a conflict-free
TDS counsel. Counsel should attempt to ascertain the total
number of suspects and the probable disposition of each case so
the senior defense counsel can make intelligent choices when
detailing counsel. Senior defense counsel should avoid detail-
ing themselves to multiple accused cases to avoid conflicts of
interest with thetrial defense counsel who work for them.®

Providing Advice to Reservists

Reserve component defense attorneys usually provide legal
adviceto reserve soldiers pending disciplinary or other adverse
action. For example, reserve component attorneys will gener-
ally advise reserve soldiers pending nonjudicial punishment
and summary courts-martial. However, when areserve compo-
nent defense counsel is not reasonably available, active duty
TDS counsel can counsel reserve soldiers as an exception to
policy.® In addition, when an active duty commander initiates
disciplinary action against a reserve soldier, active duty TDS
counsel should provide the necessary defense services. Since
only active duty commanders can refer charges against reserve
soldiers to general or special courts-martial, active duty TDS
counsel ordinarily provide representation at these hearings.®

If areserve soldier seeks advice from an active duty TDS
attorney, the attorney should contact his supervisor to deter-
mine if representation is authorized. The TDS attorney should
ascertain the soldier’s duty status, since the supervisor will
want to know whether the soldier is on active duty or subject to
the Uniform Code of Military Justice before deciding whether
to permit representation. The soldier’sorderswill indicateif he
ison Active Duty for Training (usually a period of greater than
two weeks), Annual Training (usually a two-week period),
Inactive Duty Training (usually aweekend drill), or some other
status. The orderswill also indicate if the soldier ison federal
duty status under Title 10 of the United States Code. United
States Army Reserve personne are always on federal duty sta-
tus when performing reserve duty. Army National Guard per-
sonnel are on federal duty status only if properly called to
federal serviceinthe Army National Guard of the United States
(ARNGUS) or some other federal status.®® Otherwise, National
Guard personnel are on state duty status under Title 32 of the
United States Code and are not subject to the Uniform Code of
Military Justice®* (although they may be subject to a state Uni-
form Code of Military Justice).®

When active duty TDS counsel provide advice to a reserve
soldier, they should familiarize themselves with the special
rules applicable to the reserve components. There are separate
regulations for the administrative separation of reserve offic-
ers® and enlisted personnel ;** the separation authority and pro-
cessing of these actions differ from active duty separations.

86. SeeMaor Jack B. Patrick, The Case of the Famous Client: Effects of the Media on Ethics, Influence, and Fair Trials Army Law., May 1988, at 24.

87. When a senior defense counsel represents aclient in amultiple accused case and a trial defense counsel who works for him or her also represents a client in the
case, a conflict of interest may arise. The tria defense counsel, who is rated by the senior defense counsel, may be materiall y limited in his or her representation
because of his or her interest in a favorable rating. In such cases, one of the following alternatives must be chosen: (1) the senior defense counsel may undertake
representation of a client if thetrial defense counsel determines, based on the specifics of the case, that his or her own inteestswill not adversdly affect representation
of the client and the client consents in writing to the potential conflict; or (2) the senior defense counsel will decline to represent any client involved inthe case. TDS
SOP, supra note 2, para 3-3e.

88. Id. para. 6-4. Reserve component commanders should contact their Reserve component staff judge advocate or legal advisor for assisance in obtaining defense
services. d. para. 6-4b.

89. Id. para. 6-4d; AR 27-10, supra note 2, para. 21-8a. For other disciplinary actions, reserve component defense counsel will provide the representation if the
commander who will decidethe caseis areserve component commander. When the decision maker isthe commander of an active duty unit or the governing regulation
isan active component regulation, active duty TDS counsel should provide the defense services. When the case involves both active and reserve component features,
both reserve and active duty defense personnel should collaborate on the case. TDSSOP, supra note 2, para. 6-1.

90. For afurther discussion of the different statuses of membersof the National Guard, see Lieutenant Colonel Steven B. Rich, The National Guard, Drug Interdiction
and Counterdrug Activities, and Posse Comitatus: The Meaning and Implicationsof “ In Federal Service,” ArRmy Law., June 1994, at 35-40. See also U.S. Der'T oF
ARMY, Pam. 27-21, LEGAL SERVICES: ADMINISTRATIVE AND CiviL Law HANDBOOK, para. 6-4 (15 Mar. 1992).

91. UCMJart. 2(3)(3).

92. Many states have their own equivalents of the Uniform Code of Military Justicethat apply to National Guard soldiersin astate duty status. See, e.g., MINN. STAT.
§ 192A (1999); CaL. MiL. & VET. Cope § 560 (Deering 1999); N.M. SraT. AnN. § 20-12-2 (2000). The punishments authorized under these codes are often limited.
See, e.g., N.M. SraT. AnN. § 20-12-6 (stating that punishment at a court-martia shall not exceed that prescribed for a misdemeanor).

93. Separation of reserve component officers is covered by U.S. Der'T oF ArRMY, ReG. 135-175, ARMY NATIONAL GUARD AND ARMY RESERVE: SePARATION OF OFFICER
PersonNEL (1 May 1971). Separation of active duty officersis covered by U.S. Der'T oF ARMY, ReG. 635-100, PERsONNEL SEPARATIONS. OFFICER PERSONNEL (1 May
1979).

94. Separation of reserve component enlisted personnd is covered by U.S. Der’'T oF ArRMY, ReG. 135-178, ARMY NATIONAL GUARD AND ARMY RESERVE: SEPARATION

oF EnLisTED PersonNEL (1 Sept. 1994). Separation of active duty enlisted personnel iscovered by U.S. Der't oF ARMY, ReG. 635-200, PERSONNEL SEPARATIONS: ENLISTED
PersonNEL (1 Nov. 2000) [hereinafter AR 635-200].
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Special rules also apply to nonjudicial punishment of reserv-
ists.®

Reporting Reguirements

The TDS has a number of reporting requirements. Senior
defense counsel must submit monthly statistical reports con-
taining the number of clients counseled, courts-martial com-
pleted, and hours worked by their defense counsel.® Regiona
defense counsel and TDS Headquarters use these reports to
manage manpower. Senior defense counsel and regional
defense counsel aso submit quarterly narrative reports discuss-
ing significant activities within their offices, such asthe arrival
of new defense counsel, significant cases tried, and any prob-
lems they are having obtaining administrative support.®

When the result in a case is particularly favorable to the
defense, the TDS counsel involved should submit a Significant
Results Report describing the factorsthat led to theresult. Such
reports are intended to cover a broad range of favorable results
that demonstrate outstanding performance by defense counsel.
This includes acquittals, lenient sentences, pretrial dismissals,
or other favorable results at a court-martial. Thisalso includes
favorable results at an administrative separation board or simi-
lar hearing.%®

Any significant incident must be reported immediately to
TDS Headquarters. This includes misconduct by TDS attor-
neys, misconduct by senior officers (lieutenant colonel and
above), potential capital cases, and incidents that may receive
media coverage. These events should be reported to TDS
Headquarters through the senior defense counsel and regional
defense counsel. %

Training

Training TDS counsel iscritical. Most training is conducted
on-the-job. New defense counsel usually serve as “second-
chair” or assistant defense counsel to a more experienced
defense counsdl for their first few trials before representing sol -
diers at courts-martial alone. In many regions, this “second-
chair” training continues throughout a TDS counsel’s career;
even experienced counsel are assigned to second chair other
counsel during complex or serious contested cases.

Senior defense counsel that supervise other trial defense
counsel should conduct local training sessions. This training
should be conducted at least monthly, if possible. Thistraining
often includes advocacy drills and updates on the lav. Except
in Korea, each regional defense counsel aso conducts region-
wide training biannually. These training sessionsare generally
week-long conferences. Often, two or more regions combineto
conduct thistraining.

In addition to local training, there are a number of formal
training opportunities for defense counsel. The Army Judge
Advocate Genera’s School in Charlottesville, Virginia, offersa
number of courses for military justice practitioners. New
defense counsel attend the Criminal Law Advocacy Course,
currently held twice a year in the spring and fall. This two-
week course includes intensive advocacy training and class-
room instruction on evidence and trial topics. Senior defense
counsel should attend the Military Justice Managers Course,
currently offered in the summer. This provides instruction on
the management issues faced by senior defense counsel. Senior
defense counsel in the Continental United States generally
attend the Criminal Law New Developments course, currently
offered in thefall, which provides an update on military justice
case-law during the last year.)® At least one TDS counsel from
each area should attend a capital litigation course. These
courses are offered by a number of agencies’® and are a must
for counsel assigned to represent a soldier in a capital case.'®
Many other government and civilian training opportunities

95. MCM, supra note 33, pt. V, para. 5e, provides that when nonjudicial punishment amounting to deprivation of liberty isimposed on reserve mmponent personnel
during a period of inactive duty training, punishment may only be served during the normal period of inactive duty training or subsequent periods of active duty.
Unserved punishments may be carried over to subsequent periods of duty. Id. Commanders may not reduce Active Guard Reserve (AGR) soldiers in the grade of
Staff Sergeant or higher through nonjudicial punishment. U.S. Der'T oF ARMY, ReG. 140-158, ENLISTED PERSONNEL CLASSIFICATION, PROMOTION, AND REDUCTION, para.

7-9a (1 July 1990).
96. TDS SOP, supra note 2, paras. 4-1to 4-4.
97. 1d. para 4-5.

98. |d. para. 4-6.

99. TDS SOP, supranote 2, para. 1-8; U.S. ArRmy TRIAL Derense Service ReclonaL Derense CounseL HanDBook, para. 6-e (1 May 1997).

100. Information on registering for these courses can be found on the TJAGSA Web site, supra note 58, or in the CLE News, Course Schedule section of the The

Army Lawyer.

101. The Nava Justice School offers such a course in the summer. Information on the course can be obtained from the Naval Justice School at 360 Elliot Street,
Newport, Rhode Island 02841-1523, or through the school’s Web site, http://www.njs,jag.navy.mil. The Nationa Legal Aid and Defender Association also offers
such courses; information can be obtained from their Web site at http/Avww.nlada.org.
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exist. The Department of Justice offers a number of criminal
law and advocacy courses at the National Advocacy Center in
Columbia, South Carolina. Counsel must apply for attendance
at these; the National Advocacy Center Web site containsinfor-
mation on the courses available and the application process.'%
The National Institute of Trial Advocacy offers a number of
courses on advocacy and critiquing.’* Many other federal,
state, and local agencies and bar associations also offer excel-
lent training on criminal law topics. Counsel should aggres-
sively seek out these training opportunities.

Client Counseling

Client counseling isthelargest part of the TDS mission. The
TDSlegal NCOs and specialistsplay acritical roleinthisarea.
They set up appointments, screen clients, provide initial infor-
mation, and ensure that counseling is conducted efficiently and
effectively. The TDS lega NCOs and specialists must ensure
clients complete a client card or similar document recording
their name, rank, and unit, as well as the name of the attorney
providing advice. These cards must be properly filed so TDS
attorneys can identify the soldiers they have advised and avoid
conflicts of interest if a co-accused later seeks counseling for
the same matter.’® The TDS legal NCOs and specidists also
keep alog of the number of soldiers counseled by each attorney
so thisinformation can be included in the senior defense coun-
sel’s monthly statistical report.1®

Nonjudicial Punishment Counseling

All soldiers pending forma Article 157 proceedings are
entitled to consult with an attorney before punishment can be

imposed.'®® Most soldiersrely on the TDSto provide this coun-
seling.1®

Every TDS office should have established procedures for
providing Article 15 counseling. Smaller offices usually see
Article 15 clients by appointment. Larger TDS offices may
establish regular times each week when Article 15 counseling
isprovided on awalk-in basis. Some offices use acombination
of appointments and regularly scheduled walk-in sessions to
provide Article 15 counseling. Regardless of how Article 15
clients are seen, no soldier should have to wait more than five
duty daysto be counseled.®

When Article 15 clients report to the TDS office, the TDS
legal NCO or specialist should ensure they havetheir DA Form
2627, Record of Proceedings Under Article 15, and support-
ing paperwork. Either a TDS attorney or alegal NCO or spe-
cialist should counsel the clients concerning their procedural
rights. Thiscan be doneindividually, if only one or two clients
are present, or inagroup. The TDS has devel oped a videotape
that provides all of the necessary information. Showing clients
this videotape ensures that they are fully briefed on all of the
procedural aspects of nonjudicial punishment. The TDS legal
NCO or specialist should augment the videotape with informa-
tion unique to the local command. It is important that clients
understand their rights to “turn down” the Article 15 and
demand trial by court-martial, to request an open or closed
hearing, to request a spokesperson, to present evidence in
extenuation and mitigation, and to appeal.*? Clients should
also understand the maximum punishment possible'® and the
filing optionsfor the Article 15 record.™*

During the briefing, clients should be given an Article 15
fact sheet, which provides a written explanation of procedural

102. See United Statesv. Murphy, 50 M.J. 4 (1998) (finding two defense counsel in capital case ineffective because, among other things,neither had attended capital

litigation training).

103. Information can be found at http://www.usdoj.gov/usao/eousa/ole. If the Department of Justice approvesthe application, it will fund meals, lodging, and travel

to and from the course.

104. Information on these courses can be found at the National Institute for Trial Advocacy Web site at http://www.nita.org.

105. See AR 27-26, supranote 1, R. 1.7, R. 1.9.
106. See supra notes 96-99 and accompanying text.
107. UCMJart. 15 (2000).

108. AR 27-10, supra note 2, para. 3-18c.

109. TDS SCOP, supra note 2, para. 1-5b(5).

110. Thistime period is based on the author’ s experience as a defense counsel and is not official TDS policy. Soldiers pending famal nonjudicial punishment have
areasonable time period to seek counsel, normally forty-eight hours. Thistime may be extended for good cause. AR 27-10, supra note 2, para. 3-18f(1). Unavail-
ability of TDS counsel should constitute good cause to extend the forty-eight hour time period.

111. Id. fig. 3-2.
112. 1d. para 3-18.

113. For abreakdown of the authorized punishments seeid. para. 3-19.
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rights. These fact sheets provide soldiers with an excellent
reminder of their rights after they |eave the office.™®

Either a TDS attorney or the TDS legal NCO or specialist
should review the Article 15 form and supporting evidence of
each client to ensure there are no legal problems. For example,
if the evidence appears to be weak, this should be discussed
with the client. 2

Once the soldier has been briefed and the paperwork
reviewed, the soldier should be given the opportunity to talk
individually with a TDS attorney. During this counseling, the
attorney needsto fully discussthe facts of the caseto determine
if the soldier should “turn-down” the Article 15 and demand
tria by court-martial, or exercise any other rights. The attorney
should explain that the burden of proof at the Article 15 hearing
is proof beyond a reasonable doubt™’ and provide specific
advice on the use of a spokesperson, witnesses, and documen-
tary evidence at the Article 15 hearing.® The attorney may
assist the client in preparing a statement for the commander’s
consideration during the hearing. Also, the defense attorney
should encourage the soldier to appeal if the commander finds
the soldier guilty. The soldier should betold that the TDS coun-
sel can assist in preparing written matters in support of the

appeal.

It may be necessary to counsel Article 15 clients in remote
locations telephonically or by video-teleconference. Such
counseling is not as effective as face-to-face counseling and
should be conducted only when necessary. If such counseling
is necessary, the TDS attorney must receive a complete copy of
the Article 15 paperwork before counseling the soldier. The
soldier should be shown the TDS Article 15 videotape and pro-

vided with an Article 15 fact-sheet. Such telephonic or video-
teleconference counseling should address the same topics dis-
cussed with aclient in face-to-face counseling.

Soldiers do not have the right to have a TDS attorney serve
as their spokesperson at an Article 15 hearing.*®* However, a
TDS attorney may attend the hearing if the commander impos-
ing the Article 15 and the senior defense counsel agree® A
TDS attorney should be present if the commander imposing the
Article 15 insists. A TDS attorney may also ask to attend the
hearing if the soldier wasinitially pending trial by court-martial
but was given the opportunity to have the matter resolved under
Article 15 instead. Senior defense counsel should be cautious
about permitting TDS attorneys to represent soldiers at these
hearings, as other soldiers may complain when TDS attorneys
do not represent them at their hearings.

Soldiers pending summarized Article 15 proceedings do not
have the right to consult with a defense attorney.’?* Thisis
because summarized Article 15s arefiled locally*?? and the pun-
ishments are limited.*?® The senior defense counsel can permit
such soldiers to receive counseling as an exception to policy.*?
The soldier’s commander isnot, however, required to delay the
proceedings until the soldier consults with an atorney 1>

Administrative Separation Counseling and Representation

Representing soldiers pending administrative separation is
another important mission of the TDS. It is critical to provide
these soldiers the best advice possible, since the administrative
separation rules are complex and the consequences for the sol-
dier are significant.

114. For soldiersin the grade of E4 and below, the record of Article 15 punishment will befiled in theloca nonjudicial punishment file and destroyed after two years
or when the soldier isreassigned. For other soldiers the imposing commander decides whether the record will be filed in the re stricted or performance fiche of the

Official Military Personnel File. Id. para. 3-17.

115. A samplefact sheet is contained on the TDS Web site, supra note 20.

116. The TDS legal NCO or specialist playsacritical role in providing Article 15 counseling. TDS attorneys must ensure that they are properly supervised and do
not engage in the unauthorized practice of law. AR 27-26, supra note 1, R. 5.3, R.5.5. However, legal NCOs and specidists are typically extremely familiar with
Article 15 procedures and particularly talented at spotting and pointing out evidentiary weaknessesto their supervising attorneys.

117. AR 27-10, supranote 2, para. 3-181.
118. Id. para. 3-18.

119. Id. para. 3-18h.

120. TDS SCOP, supra note 2, para. 1-5d(2).
121. AR 27-10, supra note 2, para. 3-16b.

122. |d. para 3-16f.

123. The punishments at a summarized Article 15 are limited to fourteen days extraduty, fourteen days restriction, and an admoniton or reprimand. 1d. para. 3-16a.

124. TDS SCP, supra note 2, para 1-5d(2)(a).

125. AR 27-10, supra note 2, para. 3-16b.
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There are three types of services TDS provides soldiers fac-
ing administrative separation. First, TDS attorneys provideini-
tial advice to soldiers pending administrative separation.
Second, if the soldier is entitled to an administrative separation
board, TDS attorneys can represent the soldier at the board.%
Finally, TDS attorneys provide advice on appeal sto administra-
tive separations and assist soldiers trying to upgrade their dis-
charges.’”

Initial Separation Counseling

The TDS counsel who provide initial separation counseling
are known as “counsel for consultation.” ' Because there are
so many different types of separations, most TDS offices pro-
vide this counseling on an individual basis. Soldierscan either
be seen by appointment or on awalk-in basis (often at the same
time walk-in Article 15 clients are seen). Soldiers should not
have to wait more than five duty-days to be counsel ed.'®

During the initial client screening, the TDS legal NCO or
specialist should ensure that the soldier possesses a complete
separation packet. After this, aTDSattorney or legal NCO or
specialist should provide the soldier with an initial briefing on
procedura rights. Most of these rights are listed in the notifi-
cation memorandum signed by the soldier’s commander, which
isin the separation packet.*

Once the soldier understands the procedural rights, a TDS
attorney must personally counsel the soldier and complete an
election of rights.’®! The attorney should carefully review the

126. TDS SOP, supra note 2, para. 1-5b(8).

127. Id. para 1-5d(1)(b).

separation packet. Soldierswith six or moreyears of active and
reserve service and soldiers facing discharge under other than
honorable conditions have a right to a board hearing.’*? The
attorney should not rely on the commande’ s natification letter
to determine if a soldier has a right to a board; these letters
sometimes incorrectly state that soldiers do not have aright to
aboard when, in fact, they do.

If the soldier has aright to aboard, the TDS attorney should
explain the possibility of aconditional waiver. Thisisawaiver
of the right to a board contingent upon approval of a more
favorable discharge.’® For example, asoldier facing the possi-
bility of adischarge under other than honorabl e conditions, may
want to waive the board contingent upon the approval of amore
favorable genera discharge.’

If the soldier is being separated for unsatisfactory perfor-
mance or a pattern of misconduct, the attorney should look
through the packet to seeif the soldier was properly counseled
before the separation wasinitiated. The separation packet must
contain awritten counseling statement explaining that the sol-
dier can be separated if his or her poor performance or miscon-
duct continues and what type of discharge may result.*® If the
required counseling is missing, the soldier can point out this
deficiency to the separation authority or board. The attorney
should aso look to see if the soldier received a rehabilitative
transfer to another unit before the separation was started.®*® If
the soldier did not receive such atransfer, this requirement may
be waived.™® However, the soldier may argue that waiver is
inappropriate because the soldier could have benefited from a
“second chance” in another unit.

128. AR 635-200, supra note 94, para. 2-2a. Soldiers pending separation also have the right to consult with civilian counsel retained at no expense b the government.

Id.

129. Thistime period is based on the author's experience as a defense counsel and is not official TDS policy. Soldiers have areaonable period of time (no lessthan
three days) to consult with counsdl. 1d. para. 2-2a. Thistime period can be extended for good cause. |d. para. 2-2g. The unavailability of TDS counsel should con-

stitute good cause to extend the time period.

130. Thisisthe memorandum used by the commander to notify soldiers that they are pending administrative separation. Seeid. figs 2-2, 2-4.

131. Thisisthe endorsement soldiers pending separation send back to the commander to acknowledge receipt of the notification memoandum and to indicate what

rights the soldiers will exercise. Seeid. fig. 2-4.
132. |d. para 2-2d.

133. Id. para 2-5b, fig. 2-3.

134. Soldiers pending administrative separation may receive one of three types of discharges: (1) an honorable discharge, which isthe best discharge possible; (2) a
general discharge, whichisa separation under-honorable-conditions and isissued to sol diers whose record, while satisfactory, isnot sufficiently meritori ous to warrant
an honorable discharge; and (3) a discharge under other than honorable conditions, which is generally issued for misconduct andusually resultsin denial of veteran's
benefits. Soldiersissued the latter type of discharge generally have aright to an administrative separation board.ld. para. 3-7.

135. The counseling must be performed prior to initiation of separation action. Id. para. 1-18b. Such counseling is also required before a soldier can be separated
for parenthood, personality disorder, entry level performance and conduct and minor disciplinary infractions. Id. para 1-18a.

136. Id. para. 1-18c. The rehabilitative transfer must generally be between at least battalion sized units and permit the sol dier at last two months of duty in each unit.
Id. para 1-18¢(2).
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When soldiers do not have the right to a board, the TDS
attorney should explain their right to submit matters to the sep-
aration authority.® These matters may convince the separation
authority not to discharge the soldier or to issue the soldier a
more favorable discharge. The TDS attorney can help the sol-
dier prepare these matters.

During the counseling the soldier should be given a separa-
tion fact sheet. These help soldiers prepare their cases.*®

Separation Boards

Soldiers are entitled to representation by a military defense
counsel at administrative separation boards*° These attorneys
are caled “counsel for representation.”#

Administrative separation boards are excellent advocacy
opportunitiesfor TDS counsel. The MRE do not apply at these
hearings.**? Asaresult, TDS counsel can be creativein present-
ing evidence and making arguments to the board.

To prepare for the board TDS counsel should interview
everyone mentioned in the separation packet, the client’s chain
of command, fellow soldiers, friends, and family. Counsel
should ask the recorder to secure the attendance of favorable
witnesses.!*® Distant witnesses can testify by telephone or
video-teleconference.**

Counsel should also develop a packet of documentary evi-
dence to present at the board. Hearsay is admissible, including
written statements from supervisors and other soldiers, awards,
certificates, memoranda of appreciation, and letters from fam-
ily and friends.'*® Counsel should make enough copies so each
board member can be given apacket of defense evidence.

Trial Defense Service counsel should be careful to ensure
that the recorder does not introduce impermissible evidence.
Army regulations prohibit theintroduction of certain evidence,
such as lawyer-client conversations, involuntary confessions,
evidence obtained from bad faith unlawful searches, and poly-
graph results (unless both parties agree).**¢ Trial Defense Ser-
vice counsel should know these rules and use them
aggressively.

Trial Defense Service counsel should also educate the board
members on the law.*¥” Since the members are not attorneys,
they may not know the requirements for separation. Counsel
should explain the rules favorable to the soldier, such as the
requirements to counsel soldiers and provide them rehabilita-
tive transfers.1® Defense counsel can also provide copies of
favorable regulatory provisionsto the board members.

Appealing Separations and Upgrading Discharges
The TDS attorneys should ensure that clients pending sepa-

ration are aware of their appellate rights, should they be dis-
charged. If an administrative separation board recommends

137. The separation authority can (and often does) waive this requirement. |d. para. 1-18d.

138. Id. para 2-2b.

139. Individua fact sheets relating to each ground for separation can be found on the TDS Web site, supra note 20.

140. AR 635-200, supra note 94, para. 2-4e. Soldiers may also retain civilian counsel at no expense to the government to represent them at an adminidrative sepa-

ration board. Id.

141. Id.

142. 1d. para. 2-11a; U.S. Der't oF ARMY, ReG. 15-6, BoARDs, ComMissIONS, AND COMMITTEES, PROCEDURE FOR INVESTIGATING OFFICERS AND BoARDS oF OFFICERS, para.
3-6a (11 May 1988) [hereinafter AR 15-6].

143. Respondents at administrative separation boards may request the attendance of witnesses. The authority which convened the boad may authorize the expendi-
ture of funds for such witnessesif: () their testimony is not cumulative, (b) personal appearance is essential, (c) written or recorded testimony will not accomplish
the same objective, (d) the need for live testimony is substantial, material, and necessary, and (e) the significance of personal appearance, balanced against the diffi-
culties of obtaining the witness, favors production. AR 635-200, supra note 94, paras. 2-10b(3), 2-10b(4).

144. While not specifically provided for in the applicable regulations, telephonic testimony is consistent with the other types of testimony permitted at administrative
separation boards. See, e.g. id. paras. 2-10b(2) (stating that depositions and affidavits of unavailable witnesses may be presented), 2-10b(4)(c) (stating that recorded
testimony permitted).

145. AR 15-6, supra note 142, para. 3-7c(5).

146. 1d. para 3-6¢.

147. Lieutenant Colonel Kevin Lovejoy, The Art of Trial Advocacy, To Advocate and Educate: The Twin Peaks of Litigating Administrative Separation Boards, ARmy
Law., Mar. 1999, at 35.

148. AR 635-200, supra note 94, para. 1-18.
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discharge, the soldier can still submit matters to the separation
authority raising legal objections.’*® Once soldiers are dis-
charged, they can request additional review and obtain rein-
statement to active duty or an upgrade of the discharge.

Discharged soldiers can apply to the Army Discharge
Review Board™ to upgradetheir discharges. Upgrades are not
automatic; clients must submit convincing evidence that the
discharge was improper or inequitable.’>* For example, clients
who declined nonjudicia punishment and had their cases han-
dled by administrative separation, rather than court-martial,
may be ableto prove this unfairly denied them the opportunity
to contest their guilt. New evidence, such as statements of wit-
nesses who were not available at the board or the results of pro-
ceedings against co-accuseds, may also help the client obtain
relief.

Applications to the board are made on DD Form 293, Appli-
cation for Review of Discharge or Separation from the Armed
Forces of the United States. Although the Army Discharge
Review Board has a fifteen-year statute of limitations,**? sol-
diersshould not delay in submitting arequest to theboard. Per-
sonal appearance before the board is authorized;* generally
soldiers who appear before the board in person are more suc-
cessful than those who do not. Soldiers can generally expect a
decision on their application within four months. 1n 1997, the
Army Discharge Review Board granted relief on approximately
ten percent of the applications submitted to it**

149. Seeid. para. 2-6a

Discharged soldiers can also seek relief from the Army
Board for Correction of Military Records (ABCMR). This
board has broad powersto change any military record to correct
an error or remove an injustice.®®® It can reinstate soldiers to
active duty™® or upgrade discharges.*> Soldiers can appeal to
this board even though they have already unsuccessfully
applied to the Army Discharge Review Board for relief. How-
ever, the board will only grant relief if the soldier can demon-
strate that the separation was in error or unjust.’%®

Applications to the (ABCMR) are made on DD Form 149,
Application for Correction of Military Records.™>® The board
has a three-year statute of limitations; however, this can be
waived if the soldier presents good reasons for failing to meet
the three-year limitation.’®® As with the Discharge Review
Board, soldiers can request a hearing before the ABCMR.26!
The board processes most applications for relief in ten months.
In 1999 the ABCMR granted relief in approximately fifteen
percent of the casesit considered.®2

Suspect Counseling

Counseling soldiers suspected of offensesis another impor-
tant duty of TDS counsel.’® Soldiers who request an attorney
when questioned by military law enforcement agents are rou-
tinely referred to TDS. Soldiers suspected of an offense may
also seek TDS advice without any referral from the command
or law enforcement authorities. % These soldiers should be

150. See U.S. Der'T oF ARmY, ReG. 15-180 ArRMY DiscHARGE ReviEw Boarp (1 May 1980) [hereinafter AR 15-180]; 10 U.S.C. § 1553 (2000).

151. U.S. DerP'T oF Derense, DirecTive 1332.28, DiscHARGE REvIEW BoARD PROCEDURES AND STANDARDS, encl. 4, (11 Aug. 1982) reproduced in AR 15-180, supra note

150, app. A.
152. 10 U.S.C. § 1553a

153. Id. § 1553c.

154. Captain Bronte I. Montgomery, Note from the Field, Army Discharge Review Board Sreamlines and Reduces Processing Times Army Law., Nov. 1997, at 47.

155. 10 U.S.C. § 1552(a)(1).
156. 1d. § 1552(d).

157. 1d. § 1552(a)(1).

158. U.S. DerP'T oF ArRMY, REG. 15-185, ARMY BoaRD FOR CoRRECTION OF MiLITARY RECORDS (29 Feb. 2000) [hereinafter AR 15-185].

159. Thefull title of the form is Application for Correction of Military Records Under the Provisions of Title 10, U.S. Code, Sec. 1552. See AR 15-185, supra note

158, para. 2-3b.

160. The board may excuse the failure to file within three yearsif it isin the interests of justice. 10 U.S.C. § 1552(b); AR 15- 185, supra note 158, para. 7.

161. AR 15-185, supranote 158, para. 4.

162. Karl F. Schneider, Director, Army Review Board Agency, Address at the Office of the Staff Judge Advocate, 1st Infantry Division, Wuerzburg, Germany (Jan.

27, 2000).

163. TDS SCOP, supra, note 2, para. 1-5b(1), (3).
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seen immediately; they should not be required to make an
appointment. They should also be screened carefully to iden-
tify possible conflicts of interest.¢®

It israrely wise for a suspect to make a statement until the
TDS counsel has the opportunity to review al the evidence
against the suspect. Generally, TDS counsel should accompany
asuspect who decides to speak to commanders or law enforce-
ment authorities. Also, counsel should stress the importance of
not talking to anyone, including law enforcement agents, super-
visors, family, and friends.

If the soldier seeking adviceis scheduled to be transferred to
adistant installation, it may be best to have a TDS counsel at
the new duty station provide the advice by telephone. For
example, if asuspect seeks advice from aTDS attorney in Ger-
many and will be transferred to Texas the next day, it may be
best to havea TDS attorney stationed inTexas provide the sus-
pect counseling. This procedure generaly avoids unnecessary
expense and inconvenience. However, if telephonic counseling
with a Texas counsel is impossible or impracticable, the attor-
ney in Germany should provide the counseling. A suspect
should not be denied access to a TDS attorney solely because
the representation may become inconvenient or expensive.

Suspects should be provided a fact sheet explaining their
right to remain silent. These fact sheets serve as valuable
reminders to soldiers after they leave the TDS office. .

TDS attorneys should tell |aw enforcement agents and com-
manders that they represent the suspect and demand to be

present during any questioning about the suspected offenses.
The notification should be in writing, if possible.¢”

Lineups

Soldiers have a right to counsel at lineups, show-ups, and
similar identification proceduresif they occur after preferral of
charges or the imposition of pretria confinement.'® The TDS
provides these counsel . 16°

The TDS counsel representing soldiers at such identifica-
tions should ensure that clients make no statements. Counsel
should also bring anotepad and, if possible, a camera, to record
precisely how the identification is conducted. Unduly sugges-
tive lineups may be successfully challenged at trial ™

Summary Courts-Martial

Trial Defense Service counsel routinely counsel soldiers
regarding summary courts-martial.’* Counsel should meet
individually with such clients to carefully discuss their proce-
dural rights, including the right to “turn-down” the summary
court-martial and demand trial by a higher level of court-mar-
tial.12 Counsel should also discuss the soldier’s rights to
demand production of evidence and witnesses. A soldier’s
right to production of evidence and witnessesis essentially the
same at a summary court-martial asit is at a special and agen-
eral court-martial .1 Counsel may want to help the soldier pre-
pare questions for particular witnesses, or prepare an
evidentiary statement or argument for consideration by the

164. Trial Defense Service attorneysare authorized to counsel soldiers suspected of offensesas required under Article 31 of the U CMJ or the Fifth Amendment or
when the exercise of military jurisdiction is possible. TDS SOP, supra note 2, para. 1-5.

165. AR 27-26, supranote 1, R. 1.7, R. 1.9. Suspects should be given the opportunity to discusstheir cases fully with aTDS attorney as soon aspssible. Since this
involves forming an attorney-client relationship, TDS attorneys must ensure they have not counseled other soldiers concerning the same misconduct. 1d.

166. A sample fact sheet can be found at the TDS Web site, supra note 20.

167. If asuspect has an appointed counsel, that counsel must be present before the suspect may be interrogated by law enforcementagents after preferral of charges,
unless the accused initiates the communication and waives the right to counsel. MCM, supra note 34, MiL. R. Evip. 305(e). United Satesv. McComber, 1 M.J. 380
(C.M.A. 1976), created arequirement for the government to notify counsel and give him areasonable opportunity to be present at any interrogation, once the govern-
ment isaware that the accused is represented by counsel. This requirement was codifiedin aformer version of Military Rule of Evidence 305(€), but was eliminated
in 21994 amendment to the rules. See MCM, supra note 33, app. 22-16 (Analysis of the Military Rule of Evidence). However, arguably the notice to counsel rule
is till effective since McComber has never been overruled. See Major Mark David “Max” Maxwell, McOmber’s Obituary: Do Not Write It Quite Yet, ArRvy LAw.,
Sept. 1999, at 17. But see MCM, supra note 33, app. 22-16; Mg or Robert S. Hrvoj, The Viability of United Statesv. McOmber: Are Notice to Counsel Requirements
Dead or Alive?, ArRmY Law., Sept. 1999, at 1.

168. MCM, supra note 33, MiL. R. Evip. 321(b)(2).
169. TDS SOP, supra note 2, para. 1-5b(2).

170. MCM, supra note 33, MiL. R. Evip. 321(b)(1), statesthat: “A lineup and other identification processis ‘unlawful’ if the identification isunreliable. An ideri-
fication isunreliable if the lineup or other identification process, under the circumstances, is so suggestive as to create a sibstantial likelihood of misidentification.”

171. TDS SOP, supra note 2, para. 1-5b(4).
172. MCM, supra note 33, R.C.M. 1303.

173. Id. R.C.M. 1301(f).
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summary court officer. The soldier should be provided with a
summary court-martial fact sheet before leaving the office.
Thesefact sheetswill help the soldier prepare hisor her case.*™

Usually, a soldier does not have aright to representation by
a TDS attorney at a summary court-martial. However, the
regional defense counsel may waive thislimitation in appropri-
ate circumstances.*” For example, if the soldier was pending a
higher level of court-martial and the convening authority with-
drew the charges and re-referred them to a summary court, it
may be appropriate for the TDS attorney working on the caseto
represent the soldier at the summary court hearing. A soldier
also has aright to have a civilian attorney represent him at a
summary court-martial 17

Counseling Inmates

Trial Defense Service attorneys located near confinement
facilities may represent inmates during sentence vacation hear-
ings.”” A “vacation” isthe reimposition of a suspended court-
martial sentence. A suspended sentence is one that is not
imposed or “executed,” as long as the accused abides by the
terms of the suspension, which generally means the accused
must not commit any future misconduct.”® If the accused vio-
lates the terms of the suspension, the suspension may be
“vacated” and the original sentence imposed. Before this can
be done, the accused is entitled to a hearing. The accused has

174. A sample fact-sheet can be found on the TDS Web site, supra note 20.

175. TDS SCOP, supra note 2, para. 1-5d(2)(c).

the right to attend the hearing, present evidence, and be repre-
sented by counsel.1™

Counsel representing soldiers at such hearings should brief
them on their procedural rights and fully discuss their cases.
Counsel should interview all of the necessary witnesses and be
prepared to call witnesses and present evidence at the hearing.
The rules for production of witnesses and presentation of evi-
dence are the same asthose at an Article 32 investigation; the
MRE do not apply.*®® Therefore, counsel can be creativein pre-
senting evidence at these hearings.

The TDS attorneys may also counsel inmates pending disci-
plinary and adjustment boards.*®! These boards can recom-
mend imposition of administrative disciplinary measures, such
as forfeiture of “good conduct time,” and disciplinary segrega-
tion.®¥ The loss of “good conduct time” is important to
inmates, since this can substantially reduce their time in con-
finement.®® In some circumstances, inmates have the right to
consult with an attorney before theboard. Inmates do not have
the right to have an attorney represent them at the board.!%

Since the rules at these boards are unique, counsel should
familiarize themselves with the board procedures.*® Counsel
should explain the inmate’s right to present evidence in
defense, mitigation, and extenuation, and the right to cross-
examine accusers.’® Counsel may want to help theinmate pre-
pare questions for witnesses or a statement for presentation to
the board.

176. The accused has the right to be represented by civilian counsel provided at his or her own expense if such representation will not unduly delay the proceedings

and military exigencies do not preclude it. MCM, supra note 33, R.C.M. 1301(e).

177. TDS SOP, supra note 2, para. 1-5b(9).

178. MCM, supra note 33, R.C.M. 1108.

179. 1d. R.C.M. 1109(d)(1), (€); UCMJ art. 72a (1996).
180. MCM, supra note 33, R.C.M. 1109(d)(1)(C), (e)(3).

181. TDS SCP, supra note 2, para. 1-5b(10).

182. U.S. Der'1 oF ARMY, ReG. 190-47, MiLiTARY PoLicg, THE ARMY CorrecTions SysTem (15 Aug. 1996) [hereinafter AR 190-47]. These boards can also impose
minor disciplinary measures. 1d.

183. Inmates accrue five days of good conduct credit per month for sentencesthat are less than ayear. Inmates accrue six days ofgood conduct credit per month for
sentences not less than one year but less than three years. They accrue seven days per month for sentences not less than three years but less than five years. They
accrue eight days per month for sentences not less than five years but lessthan ten years. They accrue ten days per month forsentences of 10 yearsor more, excluding
life. U.S. Der'T oF ARMY, REG. 633-30, APPREHENSION AND CONFINEMENT, MILITARY SENTENCES TO CONFINEMENT, para. 13 (6 Nov. 1964).

184. Inmates only have the right to consult with an attorney if the board is composed of three members. Such boards are authorizedto impose “major” disciplinary
measures, such as forfeiture of good conduct time. One-member boards are only authorized to impose “minor” disciplinary measure s. AR 190-47, supra note 182,
paras. 12.11, .13.

185. 1d. ch. 12 (describing these procedures).

186. Id. para 12.13.
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Other Adverse Administrative Action

Trial Defense Service attorneys provide counseling on a
variety of administrative actions not mentioned above that are
based on alleged violations of the UCMJ or are related to
UCMJ proceedings.®® This counseling is considered a“prior-
ity 11" duty, which means that it is generally conducted by
TDS.®¥ For example, if asoldier commitsacrime and her com-
mander issues her areprimand, rather than pursuing nonjudicial
punishment or court-martial, TDS would generally offer the
soldier counseling asa priority 11 duty.

Trial Defense Service attorneys may also provide counseling
on administrative actions unrelated to UCMJ violations, based
on an agreement with the local staff judge advocate.’®® This
counseling is a “priority 111" duty, which means that it would
ordinarily be performed by attorneysworking for the local staff
judge advocate, absent an agreement with TDS.**® For exam-
ple, if asoldier displays a poor attitude and is given a written
reprimand, TDS would offer the soldier counseling asa priority
[l duty only if this was consistent with an agreement with the
staff judge advocate; otherwise the soldier would bereferred to
the local legal assistance office. Trial Defense Service counsel
should not conduct this priority 111 counseling if it interferes

with priority | and priority Il duties. Counsel should separate
priority Il duties from priority 111 duties for purposes of the
monthly statistical report.’*

Trial Defense Service attorneys can provide advice on
administrative reprimands,'®? adverse efficiency reports,®®
reports of survey,'® inspector general investigations,’ line of
duty investigations,'® barsto reenlistment,’” security clearance
revocations,'® physical and medical evaluation boards* flags
(suspensions of favorable personnel actions),?® and flying eval-
uation boards.®* Counsel should refer to the applicable regula-
tions to ensure their advice is accurate. Fact sheets on many
common administrative actions are available on the TDS Inter-
net site.

Court-Martial Representation

Representing clients at courts-martial isthe most important
part of the TDS mission.?2 A court-martial isthe most severe
disciplinary option available to commanders. The rules are
complex and the potential punishments are great.?® Soldiers
facing court-martial need well-trained defense attorneys. Sol-
diersrely on the TDS to provide such counsel.

187. TDS SOP, supra note 2, para. 1-5b; U.S. Der'T oF ArRMY, REeG. 27-3, LEGAL Services: THE ARMY LEGAL AssISTANCE ProgRrAaM, para. 3-6(g)(2) (10 Sept. 1995)

[hereinafter AR 27-3].

188. See supra notes 47-52 and accompanying text.

189. TDS SCP, supra note 2, para. 1-5¢; AR 27-3, supra note 187, para. 3-6(g)(3).

190. Seesupra note 53 and accompanying text.

191. Seesupra notes 96-99 and accompanying text.

192. See U.S. Der'T oF ARMY, ReG. 600-37, UnFAVORABLE INFORMATION (19 Dec. 1986).

193. See U.S. DeP'T oF ARMY, REG. 623-105, PERsONNEL EvaLuAaTiON: OFFICER EvALUATION REPORTING SysTem (1 Oct. 1997); U.S. Der't oF ArRMY, ReG. 623-205, Per-
SONNEL EvaLuaTION: Noncommissioned OFFICER EvALUATION REPORTING SysTem (31 Mar. 1992).

194. See U.S. Der'T oF ARMY, ReG. 735-5, PoLiciES AND PROCEDURES FOR PROPERTY ACCOUNTABILITY (28 Feb. 1994).

195. See U.S. Der'T oF ARMY, ReG. 20-1, INsPECTOR GENERAL ACTIVITIES AND PROCEDURES (15 Mar. 1994).

196. SeeU.S. Der'T oF ARMY, ReG. 600-8-1, P=RsONNEL AFFAIRS: ARMY CASUALTY AND MEMORIAL AFFAIRS AND LINE oF DuTyY INVESTIGATIONS (18 Sept. 1986).

197. See U.S. Der'T oF ARMY, ReG. 601-280, PERsONNEL PROCUREMENT: ARMY RETENTION ProGRAM (29 Sept. 1995).

198. See U.S. Der'T oF ARMY, ReG. 380-67, SECURITY: PERSONNEL SECURITY PROGRAM (9 Sept. 1988).

199. See U.S. Der't oF ARMY, ReG. 635-40, PERSONNEL SEPARATIONS. PHYsICAL EVALUATION FOR RETENTION, RETIREMENT, AND SEPARATION (15 Sept. 1990) (covering
physical eva uation boards); U.S. Der' T oF ARmY, ReG. 40-3, MebicaL Services: MebicaL DenTAL, AND VETERINARY CARE (15 Feb. 1985) (covering medica evaluation

boards).

200. SeeU.S. Der'T oF ARMY, ReG. 600-8-2, PERSONNEL AFFAIRS: SUSPENSION OF FAVORABLE PERSONNEL AcTions (FLAGs) (30 Nov. 1987).

201. See U.S. Der'T oF ARMY, ReG. 600-105, AviaTion Service oF RATED ARMY OFFIceRs (15 Dec. 1994). See generally Captain Michael P. Ryan, Note fromthe Field,
Flying Evaluation Boards: A Primer for Judge Advocates, ARmy Law., Aug. 1998, at 43.

202. TDS SCP, supra note 2, para. 1-5a

203. For achart of maximum punishments see MCM, supra note 33, app. 12.
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Pretrial Confinement Strategies

For many soldiers, the court-martial process begins with
pretrial confinement. All soldiers placed in pretrial confine-
ment must be counseled on their rights® and provided with a
military attorney upon request.?> The TDS counsel typically
give this counseling and assist soldiers once they have been
confined.?®

When providing asoldier initial pretrial confinement advice,
counsel should explain the nature of the offenses for which the
soldier is being confined, the right to remain silent, the right to
civilian and military counsel, and the procedures by which the
pretrial confinement will be reviewed.?” Counsel can provide
this advice without forming an attorney-client relationship.
However, the TDS attorney who providestheinitial counseling
will probably be detailed to represent the soldier during subse-
quent pretrial confinement hearings and the court-martial.
Before providing the counseling, TDS attorneys should ensure
that they do not have any conflicts of interest with other soldiers
involved in the case.?® Counsel should stress the right to
remain silent and explain that fellow inmates can also be called
to testify concerning statements made to them in confinement.
The only safe statements are those made to the defense attor-

ney.2

There are a number of reviews of pretria confinement. The
first is the forty-eight hour probable cause determination.
Within forty-eight hours of confinement, aneutral and detached
officer (usually a military magistrate) must review the case to
determine if probable cause exists to continue pretrial
confinement.?!® The TDS counsel representing the soldier
should, if appropriate, submit matters to this official indicating
why probable cause does not exist.

The soldier's commander conducts the second review.
Within seventy-two hours after a soldier is ordered into pretrial

204. 1d. R.C.M. 305(¢).

205. 1d. R.C.M. 305(f).

206. TDS SCOP, supra note 2, para. 1-5a(4).
207. MCM, supra note 33, R.C.M. 305(e).
208. See AR 27-26, supranote 1, R. 1.7.

209. MCM, supra note 33, MiL. R. Evip. 801(d)(2).

confinement, the soldier’s commander must decide whether
confinement will continue. The commander must order release
unless he or she finds probable cause that (1) the prisoner com-
mitted an offense triable by court-martial, (2) confinement is
necessary because it is foreseeable that the prisoner will not
appear at trial or pretrial hearings or the prisoner will engage in
serious misconduct, and (3) lesser forms of restraint are inade-
quate.? The commander must prepare amemorandum docu-

menting his decision.?*> The commander’s review is often
conducted at the same time the soldier is confined. Therefore,
the TDS counsel may not have much success appealing to the
commander for release from confinement.

A military magistrate conducts the third review, which must
occur within seven days of confinement.?* ThisisaTDS coun-
sel’sbest chance of “springing” theclient. Both counsel and the
client have aright to appear before the magistrate and submit
matters for consideration. The MRE do not apply to this hear-
ing, so counsel can introduce hearsay to support the defense
case.” The magistrate must conclude by a preponderance of
the evidence that the soldier committed the offense and that
confinement isthe only means of restraint appropriate under the
circumstances.?®

To be successful at the hearing, the TDS counsel should
attack the basis for the confinement, contained in the com-
mander’s memorandum. If the memorandum asserts that the
client isa“flight risk,” counsel may be able to rebut this with
evidence that the client has family in the area or cooperated
fully with authorities at every opportunity. If the memorandum
asserts that the client will engage in “serious criminal miscon-
duct,” counsel may rebut this with evidence that the clientisa
good soldier who has not engaged in misconduct in the past.
Counsel may also be able to show that the commander did not
attempt lesser forms of restraint.?6

210. Id. R.C.M. 305(i)(1); United States v. Rexroat, 38 M.J. 292 (C.M.A. 1993). Thisreview may be combined with the third review, discussed below.

211. MCM, supra note 33, R.C.M. 305(h)(2).
212. Id. R.C.M. 305(h)(2)(C).

213. Id. R.C.M. 305(i)(2).

214. Id. R.C.M. 305(i)(2)(A)(ii).

215. 1d. R.C.M. 305(i)(2)(A)iii).
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The magistrate must prepare a written memorandum memo-
rializing hisor her decision.?” Theclient may request reconsid-
eration of a decision to continue confinement based upon
significant new information.?® Once the case has been referred
to trial, the military judge assigned to the case can also review
the pretrial confinement decision.?® In appropriate cases, TDS
counsel should take full advantage of these opportunities to

appeal.

If the client remains in confinement, counsel should con-
sider raising a speedy tria motion. Although there is no set
time-frame for the government to proceed to trial when the
accused is in confinement (other than the 120-day time limit
applicable to al courts-martial),?® the government is required
to process the case with “due diligence.” 2

Counsel should aso remember to request appropriate sen-
tence credit for pretrial confinement. There are four basic types
of sentence credit: (1) day-for-day credit for actual pretrial con-
finement;?22 day for day credit for restriction tantamount to con-
finement;?% (3) additional day-for-day credit for violation of
the pretrial confinement rules;?* and (4) additional credit for
pretrial punishment.?

Pretrial Agreement Negotiation

Pretrial agreements can be a great benefit to the defense.
Pretrial agreements require the convening authority to take
action favorable to the accused, generally in the form of a sen-
tence limitation.?® The disadvantage is that the accused gives
up the right to contest the charges?”

Either a defense counsel or prosecutor can initiate pretrial
agreement negotiations.?® Most pretrial agreements consist of
a promise by the accused to plead guilty to some or all of the
charges. A less common form of pretria agreement consists of
a promise to enter into a confessional stipulation to certain
charges.?® |n either case, the military judge will conduct a
“providency inquiry” to ensure that the accused’s plea or con-
fessiona stipulation isentered into voluntarily, that the accused
understandsiits effect, that thereisafactual basis for the pleaor
stipulation, and that the accused understands and agrees to the
terms of the pretrial agreement.? The accused can include a
number of other promisesin a pretrial agreement, including a
promise to enter into a stipulation of fact (included in nearly
every pretrial agreement), a promise to testify against a co-
accused, a promise to provide restitution to a victim, a promise
not to engage in future misconduct, and a promise to waive pro-
cedural requirements, such as an Article 32 investigation, the
right to trial by members, or the right to the production of wit-
nesses. %!

216. See Captain Stephen J. Pfleger & Major Denise K. Vowell, Pretrial Confinement: A Defense Perspective, ArRmy Law., Apr. 1990, at 36.

217. MCM, supra note 33, R.C.M. 305(i)(2)(D).
218. 1d. R.C.M. 305(i)(2)(E).

219. Id. R.C.M. 305(j).

220. 1d. R.C.M. 707arequires the accused to be brought to trial within 120 daysof preferral of chargesor imposition of restraint, whichever isearlier. Delaysapproved
by the convening authority or military judge are excluded when determining when this time period has run.

221. United States v. Kossman, 38 M.J. 258 (C.M.A. 1993).
222. United Statesv. Allen, 17 M.J. 126 (C.M.A. 1984).
223. United States v. Mason, 19 M.J. 274 (C.M.A. 1985).

224. MCM, supra note 33, R.C.M. 305k.

225. United Statesv. Suzuki, 14 M.J. 491 (C.M.A. 1983); UCMJ art. 13 (2000). See generally Major Michael G. Seidel, Giving Service Member s the Credit They
Deserve: A Review of Sentencing Credit and Its Application, ARmy Law. Aug. 1999, a 1.

226. MCM, supra note 33, R.C.M. 705(c)(1).
227. Id. R.C.M. 705(b)(1).
228. 1d.

229. 1d.

230. Themilitary judgeis always required to conduct this type of inquiry when the accused pleads guilty. 1d. R.C.M. 910(c)-(f); United Statesv. Care, 40 C.M.R.
247 (C.M.A. 1969). A similar inquiry isrequired for stipulations that practically amount to aconfession. MCM, supra note 33, R.C.M. 811(c), discussion. Such an
inquiry is not required where the stipulation does not amount to a confession because the accused contests guilt by presenting evidence. For example, a stipulation
that drugs were found in the accused’s vehicle would normally amount to a confession if no other evidence were presented. However, it would not amount to a con-
fession if the defense presents evidence that the accused was not aware of the presence of the drugs. Id.
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Most pretria agreements contain alimit on the sentence the
convening authority can approve after trial. The convening
authority can aso promise to refer the charges to a lower level
of court-martial, to refer a capital case as noncapital, to with-
draw certain charges or specifications, or have the government
present no evidence on certain charges or specifications.?2

Before negotiating a pretrial agreement, defense counsel
should determine what the client really wants. If confinement
is the main concern, counsel should attempt to obtain a favor-
able sentence limitation. If providing support for the client’s
family isimportant, counsel should work on afavorable limita-
tion on forfeitures. If the accused does not desire trial by mem-
bers, counsel can offer to waive this right in return for other
favorable terms.

Agreeing on a stipulation of fact can be the most difficult
part of a pretrial agreement negotiation. The prosecutor often
tries to include as much aggravation as possible, including
uncharged misconduct. The defense counsel wantsto minimize
the amount of damaging evidencein the stipulation. If thereis
adisagreement on the stipulation of fact, the military judge usu-
aly will not resolve it. The judge will typically rule that there
is no pretrial agreement if the parties cannot agree on the
required stipulation.?® Therefore, the contents of the stipula-
tion should be agreed to well before trial .2

Discovery

Discovery is an important tool for TDS counsel. The judge
or members will decide the case based on the facts presented in
court. Discovery is how counsel finds the relevant facts to
present at trial.

The prosecutor is required to disclose a great deal of infor-
mation to the defense without a discovery request. The prose-
cutor must disclose excul patory evidence as soon as
practicable.?® The prosecutor must provide the defense all of
the papers and evidence that accompanied the charges as soon
as practicable after service of charges.?® Before the beginning
of trial on the merits, the prosecution must notify the defense of
witnesses they intend to call,®” and prior convictions of the
accused that they may offer on the merits.2® Prior to arraign-
ment, the prosecutor must give the defense “ Section I11”
notice.?® This notice must include grants of immunity or
leniency to a prosecution witness,?® the accused's written or
oral statements,? evidence seized from the accused that the
prosecution intends to offer at trial,>*> and evidence of a prior
identification of the accused that the prosecution intends to
introduce at trial .

The defense can obtain additiona evidence from the prose-
cutor by filing a timely discovery request. Upon a defense
request, the prosecutor must permit the defense to inspect evi-
dence and reports that are material to the defense or that the
prosecution intends to use at trial .2

231. Id. R.C.M. 705(c)(2). Certain pretrial agreement terms are specifically prohibited. A term will not be enforced if the accused did not voluntarily agree to it or
if it deprives the accused of a fundamental right, such as the right to counsel, the right to due process, the right to challenge jurisdiction, theright to a speedy tria, the
right to compl ete sentencing proceedings, or the complete and effective exercise of post-trial and appellate rights. Id. R.C.M. 705(c)(1).

232. 1d. R.C.M. 705(b)(2).

233. If the stipulation of fact contai ns objectionable evidence, such as uncharged misconduct, the defense may be able to successfuly object to this evidence at trial.
However, if the stipulation of fact contains an agreement that its contents are admissible against the accused, the defense obj&tion will not be successful. See United

Statesv. Glazier, 26 M.J. 268 (C.M.A. 1988).

234. See generally Captain R. Peter Masterton, Pretrial Agreement Negotiations: A Defense Perspective, ArRmy Law., Apr. 1990, at 28.

235. MCM, supra note 33, R.C.M. 701(a)(6); Brady v. Maryland, 373 U.S. 83 (1963). Prosecutors must exercise due diligence in searching their fi les and readily
available police files for exculpatory evidence. United States v. Simmons, 38 M.J. 386 (C.M.A. 1993).

236. MCM, supra note 33, R.C.M. 701(a)(1).
237. Id. R.C.M. 701(a)(3).

238. 1d. R.C.M. 701(a)(4).

239. “Section I11” refersto the third section of the MRE. I1d. MiL. R. Evip. 301-21.

240. Id. MiL. R. Evip. 301(c)(2).

241. 1d. MiL. R. Evip. 304(d)(1). The requirement only extends to statements relevant to the case that are known to the trial counsel and within the control of the

armed forces. Id.
242. |d. MiL. R. Evip. 311(d)(1).
243. Id. MiL. R. Evip. 321(c)(1).

244. 1d. R.C.M. 701(8)(2).
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Trial Defense Service counsel should make discovery
requests early and in writing. They should specify the docu-
ments sought, explain why the request is reasonable, and
explain why the documents are relevant and necessary 24

One danger of submitting a discovery request is “reverse
discovery.” Once the defense submits a discovery request the
prosecutor can ask the defense to produce similar materials. If
the defense asks to inspect the government’s evidence or
reports, the government can ask to inspect the defense’s evi-
dence or reports.?*® However, before the prosecutor can take
advantage of reverse discovery, he or she must fully comply
with the defense discovery request.?

The defense also has certain discovery obligations. These
include the duty to notify the government of defense witnesses,
to provide signed statements made by the witnesses,?® and to
notify the government of adefense of alibi, innocent ingestion,
or lack of mental responsibility.2#

The material obtained from the prosecution during discov-
ery should serve as the beginning, not the end, of the defense
counsel’s own investigation. The TDS counsel should inter-
view all of the government witnesses to seeif they have favor-
able information not mentioned in their pretrial statements.
Counsel should ask the accused to identify further witnesses to
interview. Counsel should also interview the accused’s chain of
command and other soldiersin the accused' s unit, to determine
what character and sentencing witnessesto call. The more wit-
nesses defense attorneys interview, the more likely they areto
find favorable evidence and fully preparefor potential unfavor-
able testimony.

Defense counsel should inspect the entire military police or
Crimina Investigation Division (CID) file related to the case, if
one exists.?® Counsel should also inspect any physical evi-
dence held by the police. If the police are unwilling to permit a
defense counsel to see the entire file, counsel should obtain
assistance from the prosecutor or the military judge.

The TDS counsel should always visit the crime scene prior
to trial. If possible, counsel should bring a camera along and
take photographs of the scene. |f measurementsor locationsare
important, counsel should bring a tape measure and note pad to
create adiagram. Counsel should also bring a TDS lega spe-
ciaist or NCO along to serve as a witness, in case the photo-
graphs or diagrams are later needed at trial.

The TDS counsel should also consider obtaining defense
experts. The defense may obtain expert witnesses at govern-
ment expense when such witnesses are necessary to the defense
case.® The defense counsel should do some research to find
the best expert possible.?®? The government is not required to
hire an expert specificaly requested by the defenseif it can pro-
duce an adequate substitute.>* Defense attorneys who are dis-
satisfied with the government’s substitute can ask the military
judge to order the government to provide the requested
expert.®* The defense has the burden of showing that employ-
ment of an expert is necessary and that the government’s sub-
gtitute is inadequate. One way to do this is to show that the
requested expert has a different scientific opinion than the gov-
ernment’s substitute.?®

The TDS counsel can also request an expert be appointed as
part of the defense team to help them prepare their case. Such
experts are covered by the attorney-client privilege; the prose-
cution is not permitted to talk to these experts unless the

245. Mgor Edye Moran, The Art of Trial Advocacy, The Art of Military Criminal Discovery Practice? Rules and Realities for Trial and Defense Counsel, ARMY
Law., Feb. 1999, at 37. Sample discovery requests are available on the TDSWeb site, supra note 20.

246. MCM, supra note 33, R.C.M. 701(b)(3)-(4).
247. |1d. R.C.M. 701(b)(4).
248. |d. R.C.M. 701(b)(1).

249. 1d. R.C.M. 701(b)(2).

250. See United States v. Gibson, 51 M.J. 198 (1999) (stating that defense counsel were ineffective because they failed to read final CID report that contained infor-

mation strongly suggesting the alleged victim was not a credible witness).

251. MCM, supra note 33, R.C.M. 703(d); MiL. R. Evip. 706.

252. Names of appropriate experts can be found on the TDS Web site, supra note 20. Another source of expert witnessesis the Technica Advisory Service for Attor-

neys, which can be contacted at (800) 523-2319.

253. MCM, supra note 33, R.C.M. 703(d).

254. 1d. Since employment of an expert can be critical to the preparation of the defense case, counsel should consider requesting an extiaordinary writ if the military
judge refuses to order the government to provide an expert. Defense counsel should coordinate such requests with their senior defense counsel. See generally Major
Matthew Winter, Putting on theWrits: Extraordinary Relief in a Nutshell, ARmy Law., May 1988, at 20.

255. United States v. Van Horn, 26 M.J. 434 (C.M.A. 1988).
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defense later decidesto call them as witnesses?® For example,
when the accused’s mental condition isin issue, defense coun-
sel may request that a psychiatrist be appointed to the defense
team to help prepare their psychiatric evidence.®” When
accused soldiers hire experts at their own expense, such experts
are also covered by the attorney-client privilege.?®

Article 32 Investigations

An Article 32 investigation is required before charges are
referred to ageneral court-martial.?*® The accused has theright
to be present at the hearing and be represented by counsel.?°
The TDS attorneys provide this representation.?!

The Article 32 investigation is an excellent discovery tool.
It provides an opportunity for the defense to discover what the
government witnesses have to say and how they respond to
direct and cross-examination.

The defense may present evidence in defense, extenuation,
or mitigation at the hearing.?2 The investigating officer is
required to gather evidence and produce witnesses requested by
the defense that are reasonably available.?®® However, present-
ing defense evidence gives the government the opportunity to
discover the defense case. As a result, the defense often pre-
sents little or no evidence at the investigation.

Occasionaly a defense counsel may want to present evi-
dence at the Article 32 hearing. For example, wherethe charges
against the accused are weak, the defense may be able to “win”

256. See United Statesv. Toledo (C.M.A. 1987).

the case by presenting evidence at the hearing. Although the
investigating officer’s recommendation is not binding on the
convening authority,?* a favorable recommendation may con-
vince the convening authority to dismiss the charges or dispose
of them under Article 15 or by summary court-martial. Defense
counsel should be careful before calling the accused as a wit-
ness, since the accused’s testimony can be used against him or
her later at a court-martial 2%

The TDS counsel should be prepared for an Article 32 inves-
tigation. In particular, defense counsel should be ready to
cross-examine critical government witnesses, such as the vic-
timin arape case. If such witnesses later become unavailable,
the government may try to introduce testimony from the inves-
tigation at trial.2¢ In this case, the defense’s only opportunity
to effectively cross-examine the witness may be at the Article
32 investigation.

The defense can request that the Article 32 investigation be
closed to the public. The TDS counsel should consider making
such a request if media attention could prejudice potential
jurors or the defense case.?”

If the investigation is inadequate or the accused has been
denied procedural rights, the defense counsel may want to chal -
lenge the Article 32 investigation. Counsel can object to the
commander who ordered the investigation within five days of
receipt of the report.?®® Defense counsel may also raise objec-
tions to the Article 32 investigation prior to trial.?®® Unfortu-
nately, the only remedy is generally adelay sufficient to reopen
the investigation or to conduct a new one.?™©

257. Thedefense can also request a sanity board under RCM 706 to develop psychological or psychiatric evidence helpful to the defense. Although this examination
is not covered by the attorney-client privilege, the prosecutor is only able to obtain very general information relating to theexam. MCM, supra note 33, R.C.M. 706.

258. 1d. MiL. R. Evip. 706(c).

259. UCMJart. 32 (2000).

260. 1d. R.C.M. 405.

261. TDS SOP, supra note 2, para. 1-5a(3).

262. MCM, supra note 33, R.C.M. 405(f)(11).

263. Id. R.C.M. 405(f)(9)-(12). Witnesses located within 100 miles of the investigation are generally considered reasonably available. |d. R.C.M. 405(g)(1)(A).

264. Seeid. R.C.M. 405()).

265. Id. MiL. R. Evip. 801(d)(2).

266. See generally Captain Mark Cremin, Use of Article 32 Testimony at Trial? A New Peril for Defense Counsel, ArRmy Law., Jan. 1991, at 35.

267. Id. R.C.M. 405(h)(3).
268. 1d. R.C.M. 405(j)(4).
269. 1d. R.C.M. 905(b)(1), 906(b)(3).

270. Seeid. R.C.M. 906(b)(3) discussion.

MARCH 2001 THE ARMY LAWYER « DA PAM 27-50-340 21



Motion Practice

Defense counsel should raise appropriate objections at the
beginning of a court-martial. Motions based on defects in the
charges or the preferral and referral process, motions to sup-
press evidence, motions for discovery, motions for severance,
and objections related to counsel must all be raised prior to the
entry of pleas.?* Many other defenses and objections can also
be raised before tria. 272

Defense counsel should prepare written briefsin support of
motions.2”® This not only assists the military judge, but also
helps counsel clarify the issues. Counsel should not delay in
preparation of motions and service of briefs until the last
minute unlessthere isagood reason for doing so. Late submis-
sion of motionsusually only meansthat the defense will not see
the government response until shortly before trial .2

When a motion involves evidentiary issues, defense attor-
neys must request al of the necessary witnesses to support their
position.?” Defense counsd should not rely on the prosecutor
to stipulate to the necessary facts during a motion hearing. Wit-
ness testimony is often the best way (and sometimes the only
way) to develop factsfavorable to the defense.

Before the hearing, counsel should find out all of the infor-
mation they can about thejudge, since thejudge isthe sole deci-
sion-maker on motions. Judges are unwilling to make rulings
without knowing dl the relevant law. Defense counsedl should
find appropriate case law to cite in support of their positions2™

Trial Preparation
Defense counsel can only be effective if they are prepared

and organized. Most cases are won by careful preparation
beforetrial, not brilliant advocacy during trial.

271. 1d. R.C.M. 905(b).

The best way to organize acase is to start from the end and
work backwards. Counsel should determine the theory of the
case and then work backwards from there to develop proposed
instructions, closing argument, direct examination of defense
witnesses, cross examination of government witnesses, open-
ing statement, and, finally, voir dire.?”

A trial notebook isan essential tool for any trial advocate. It
helps counsel organize all of the documents and notes needed
during trial, such as witness questions and arguments. It alows
counsel to find items quickly when they are needed, rather than
fumbling for them during trial. The form of a trial notebook
may vary from counsel to counsel. Some prefer threering bind-
ers, others prefer accordion folders or binders with pockets.

A trial notebook should contain, at aminimum, separate sec-
tions for each of the following aress: (1) thetrial script; (2) rel-
evant documentary evidence, including the offer to plead guilty
and al defense exhibits; (3) motions and supporting case law;
(4) voir dire questions, panel member questionnaires and a
panel schematic; (5) cross-examination questions for govern-
ment witnesses, the witnesses' prior statements, and witness
interview notes (a separate divider should be used for each wit-
ness); (6) direct examination questions for defense witnesses,
prior statements and interview notes (again, separate dividers
should be used for each witness); (7) proposed instructions; (8)
closing argument; (9) cross and direct examination of all sen-
tencing witnesses; and (10) sentencing argument.?

Defense counsel must have al of the necessary items with
them in the courtroom. In addition to the trial notebook, coun-
sel will need a copy of the Manual for Courts-Martial?™® and the
Military Judge's Benchbook.?° Many defense counsel also
bring the Military Rules of Evidence Manual®! with them to
court.

272. Seeid. R.C.M. 905 (motions generally), 906 (motions for appropriate relief), 907 (mations to dismiss), 909 (capacity of the accused tostand trial).

273. Id. R.C.M. 905(h) (written motions permitted).

274. SeeLieutenant Colonel Thomas C. Lane, Military Trial Lawyers: Some Observations, ArRmy Law., Dec. 1986, at 45.

275. Upon request, either party is entitled to a motion hearing to present argument or evidence. MCM, supra note 33, R.C.M. 905(h).

276. Major Walter Hudson, The Art of Trial Advocacy, Advocacy in Front of the Military Judge Army Law., Nov. 1999, at 36.

277. Lieutenant Colonel James L. Pohl, Note from The Field, Trial Plan: Fromthe Rear ... March!, Army Law., June 1998, at 21.

278. See generally Faculty, The Judge Advocate General’s School, The Art of Trial Advocacy, Trial Notebook, Army Law., Oct. 1997, at 40.

279. MCM, supra note 33.

280. U.S. DeP'T oF ARMY, Pam. 27-9, MiLITARY JUDGE's BENcHBOOK (30 Sept. 1996) [hereinafter DA Pam 27-9].

281. SrePHEN A. SALTZBURG ET AL., MILITARY RuULES oF EviDENcE MAaNuAL (4th ed. 1997).
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Voir Dire

Defense counsel should carefully consider the accused’s
forum selection beforetrial. Therearethree optionsfor enlisted
soldiers: trial by military judge alone, trial by an all-officer
panel, and trial by apanel consisting of officersand at least one-
third enlisted members.?®2 Some military attorneys believe that
trial by membersismore likely to result in an acquittal, but that
a military judge is more likely to impose a lenient sentence.
Some believe that officer panels adjudge more lenient sen-
tences for military offenses, such as absence without leave and
disrespect, than enlisted panels. Unfortunately, these assump-
tions are difficult to prove statistically %

Counsel should find out as much as possible about the mem-
bers and military judge who will sit on the case so they can
make an intelligent forum selection. Counsel should review
prior sentencesto find out if the members and military judgeare
strict disciplinarians or are sensitive about particular offenses.

Voir dire is a defense counsel’s first opportunity to speak
with the court members; it should not be squandered. Counsel
should prepare for voir dire by doing research on the individual
members. The member questionnaires should only be the
beginning of the inquiry. Counsel should also talk to other
defense counsel and soldiers within the members’ unitsto find
out if any members haveanything in their background, such as
law enforcement experience, which might justify achallenge.

Counsel should use their theory of the case to develop voir
dire questions. For example, if the theory isthat the victim con-
sented to an alleged rape, counsel might ask the members if

282. MCM, supra note 33, R.C.M. 903, 503(a).

they would be unable to believe a person could consent to sex
and later allegerape. The TDS Web site hasa number of effec-
tive voir dire questions to serve as a starting point.®*

Counsel must carefully listen to the answers to voir dire
guestions and have a procedure for recording them. If a co-
counsel isappointed, he or she should record the answers.

Defense counsel can raise a challenge for cause against any
member who may not be impartial 2> Examples of such
grounds for challenge include personal interests in the case,
hostile attitudes toward the defense, inelastic attitudes on sen-
tencing,® relationships with other court members (such as a
member who rates another member), relationships with the
prosecutor,?® rel ationships with witnesses,?° knowledge of the
case or the evidence or prior experience asavictim of asim-
ilar crime to that charged.?®* Such challenges should be liber-
ally granted.®?

Both the prosecution and the defense can make one peremp-
tory challenge.?® Such challenges may not be based on race or
gender. ®* If the prosecutor peremptorily challenges a female
or minority member, the defense counsel should object and
require the prosecutor to state a race or gender neutral reason
for the challenge. The prosecutor can raise the same objection
to defense peremptory challenges, so defense counsel should be
prepared with appropriate race and gender neutral grounds for
their challenges.?®® When adefense challenge for cause against
aparticular member is denied, a peremptory challenge must be
exercised in order to preserve the issue for appeal. Addition-
aly, if the peremptory chalenge is made against the member
unsuccessfully challenged for cause, counsel must state that

283. See Mgjor John E. Baker & Major William L. Wallis, Predicting Courts-Martial Results: Choosing the Right Forum, ArRmy Law., June 1985, at 71.

284. TDS Website, supra, note 20.
285. MCM, supra note 33, R.C.M. 912(f)(1)(N).

286. 1d. R.C.M. 912(f) discussion.

287. Cf. United Statesv. White, 36 M.J. 284 (C.M.A 1992) (stating that rater-ratee relationship between members is notper se disqualifying).

288. Cf. United Statesv. Hamilton, 41 M .J. 22 (C.M.A. 1994) (stating that member who received legal advice from assistant trial counsel not disqualified).

289. Cf. United Statesv. Ai, 49 M.J. 1 (1998) (stating that member’s prior working relationship with witness was not disqualifying).

290. United Stated v. Coffin, 25 M.J. 32 (C.M.A. 1987).
291. United Statesv. Smart, 21 M.J. 15 (C.M.A. 1985).
292. White, 36 M.J. at 284.

293. MCM, supra note 33, R.C.M. 912(g)(1).

294. Batson v. Kentucky, 476 U.S. 79 (1986) (basing prosecutor’s peremptory challenge on raceisan unconstitutional denial of equd protection of law); United States
v. Santiago-Davila, 26 M.J. 380 (C.M.A. 1988) (Batson applies to military); JEB v. Alabama, 511 U.S. 127 (1994) (Batson doctrine includes peremptory challenges

based on gender).

295. United States v. Whitham, 47 M.J. 297 (1997).
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they would have exercised the peremptory challenge against
another member, had the causal challenge been granted.?*

Many defense counsel automatically challenge the senior
member of the panel, assuming that this individual will be the
harshest disciplinarian. Thisis not always the case. A better
approach is to rely on pretrial research to identify those mem-
bers who should be peremptorily challenged.?”

Finally, counsel should consider the “numbers game.” In
most cases, it is easier to obtain an acquittal with a panel con-
sisting of five membersthanitiswith apanel consisting of four
or three members. In each case, the defense only needs one
vote for acquittal; this is only twenty percent of a five-person
panel, while it istwenty-five percent of afour-person panel and
thirty-three percent of a three-person panel. Similarly, eight
person panels are generally better than seven or six person pan-
els, and eleven person panels are better than ten or nine person
panels.® In appropriate cases, defense counsel may want to
exercise a peremptory challenge to obtain a favorable number
of members.?*® Any panel divisible by three is bad for the
defense on findings.

Opening Statement

The opening statement is counsel’s first opportunity to give
the members or judge a summary of the facts of the case.
Defense counsel should use the opening statement asaroadmap
to explain where the defenseis going. The best way to do this
is to use storytelling techniques: counsel should speak in clear
active voice to make the opening interesting.3®

Defense counsel may not argue during the opening.®°*
Instead, counsel should stick to the facts and tell the members
what they anticipate the evidence will show.

Counsel should practice their opening and ensure that it is
clear and easy to understand. Counsel should practice in front

296. MCM, supra note 33, R.C.M. 912(f)(4).

of other defense counsel, TDS enlisted personnel, family or
friends and ask for critiques. If possible, counsel should use a
video-camera to record the practices and review the videotape
to see what parts of the opening need clarification.

Defense counsel may want to tell the memberswhat portions
of the case the prosecutor neglected to mention during hisor her
opening statement. For example, a defense counsel may
explain what adefense alibi witnesswill say or describe biases
of government witnesses that will be devel oped on cross-exam-
ination. However, counsel should not make promisesthey can-
not keep. Counsel should limit the opening to items they are
sure will be introduced at trial.

Some defense counsel chooseto defer the opening statement
until the beginning of the defense case.®? This may be effective
when it is unclear what evidence the government will present.
However, in most cases it is not a good idea to wait until the
middle of trial to tell the defense story to the members.

Cross-Examination of Government Witnesses

Interviewing government witnessesisthefirst step in devel-
oping an effective cross-examination. Defense counsel should
personally interview all of the government witnesses to deter-
mine what they will say during trial.®*® Counsel must explore
weaknesses in the witnesses' testimony, such as their inability
to observe or bias against the accused. Counsel should also
determine if the witnesses have any information that is excul-
patory or favorable to the defense. If possible, defense counsel
should bring athird party to theinterview. Thispersoncanlater
testify about any inconsistencies with the witness's subsequent
testimony at trial 3%

The TDS counsel who plan to interview a soldier suspected
of an offense may be faced with the dilemma of whether to read
the soldier his or her rights under Article 31.3% Article 31

297. Major Michael Hargis, The Art of Trial Advocacy, Voir Dire: Making Your First Impression Count, ArRmy Law., Nov. 1998, at 54.

298. These numbers are aresult of the requirement for a two-thirds vote by the members for afinding of guilty. MCM, supra note 33, R.C.M. 921(c)(2)(B).

299. Cf. United Statesv. Newsome, 26 M.J. 719 (A.C.M.R. 1988),aff’d, 29 M.J. 17 (C.M.A. 1989) (stating that gamesmanship not encouraged).

300. Major Martin Sitler, The Art of Trial Advocacy, The Art of Storytelling, ArRmy Law., Oct. 1999, at 30.

301. MCM, supra note 33, R.C.M. 913(b) discussion.

302. MCM, supra note 33, R.C.M. 913(b) (stating that the defense may e ect to make its opening statement after the prosecution has rested, butbefore the presentation

of evidence for the defense).

303. Each sideisentitled to an equa opportunity to interview witnesses and neither side may unreasonably impede the access of an other to witnesses. Id. R.C.M.

701(e).

304. But see Mgjor Timothy McDonnell, The Art of Trial Advocacy, It is Not Just What You Ask, But HowYou Ask It: The Art of Building Rapport During Witness

Interviews, ArRmy LAw., Aug. 1999, at 65.
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applies to all persons subject to the UCMJ, including defense
counsel, who question another service member who is sus-
pected of an offense, when thereis alaw enforcement purpose
for the questioning. Military case law suggests that defense
counsel are not required to read suspects their rights because
defense counsel’s questions do not have alaw enforcement pur-
pose.® However, defense counsel must be careful to comply
with the ethical rules relating to communications with wit-
nesses.>”

After the interview, defense counsel should determine what
areas they want to develop during cross-examination. For
example, counsel may want to establish that the witness was
unable to observe accurately because his or her vision was
impaired and the lighting was poor. Counsel should consoli-
date these points into written cross-examination questions.*®

When developing cross-examination, counsel should avoid
the temptation to rehash the direct examination or to ask too
many questions. Cross-examination should beasuccinct attack
in afew areasthat will help the defense case.*® Counsel should
also avoid the temptation to ask questionsthey do not know the
answer to; this can be disastrous if the witness gives the
“wrong” answer.

One of the most fertile areas of cross-examination is prior
inconsistent statements. Counsel should carefully examine
prior statements the witness made to the military police, CID,
or during the Article 32 investigation to see if they contain
inconsistencies. Counsel should also question friends and
acquaintances of the witness to determine if the witness made
prior inconsistent statements to them. Counsel should incorpo-
rate these inconsistencies into the cross-examination questions

305. UCMJart. 31 (2000).

and, if necessary, be prepared to offer extrinsic evidence of
these inconsistencies.?°

Direct Examination of Defense Witnesses

Proper preparation of defense testimony iscritical. Defense
counsel should carefully interview each defense witness and
prepare direct examination questions prior to trial, to ensure
that defense testimony is presented effectively.

Before interviewing defense witnesses, TDS counsel should
prepare by reviewing the witnesses’ prior statements. During
interviews, counsel should try to build rapport with their wit-
nesses.®! Counsel should explain what questions they are
likely to ask and what cross examination questions the prosecu-
tor will ask. If possible, counsel should show witnesses the
courtroom and conduct mock examinations. If awitnessiscrit-
ical to the case, another counsel can play therole of trial coun-
sel and ask anticipated cross-examination questions. Defense
counsel should explain the importance of a good appearance
and stress the importance of telling the truth.2

To ensure that no important testimony isleft out during trial,
defense counsel should write out al the direct examination
guestions they want to ask. Counsel should also consider pos-
sible objections to the questions and prepare responses.®®

Counsel can enhance awitness' testimony by using demon-
strative evidence, such as power point slides or overheads.®* If
counsel use visua aids, they must rehearse their witness on the
use of the aids.

306. SeeLieutenant Colonel Harry L. Williams, To Read or Not to Read . . . The Defense Counsd’s Dilemma Provided by Article 31(b), UCMJ, ArRmy Law., Sept.

1996, at 50.

307. Defense counsel may not communicate with a person represented by another lawyer without that lawyer's authorization. AR 27-26 supranote 1, R. 4.2. When
dealing with an unrepresented person, a defense counsel may not imply that he or sheis disinterested. Id. R. 4.3.

308. Major Martin Sitler, The Art of Trial Advocacy, An Approach to Cross-Examination, “ It's a Commando Raid, not the Invasion of Europe,” Army Law., July

1998, at 80.

309. SeelLieutenant Colonel Thomas C. Lane, Military Trial Lawyers: Some Observations, ArRmy Law., Dec. 1986, at 45.

310. MCM, supra note 33, MiL. R. Evip. 613. See Magjor Norman Allen, The Art of Trial Advocacy, Impeachment by Prior Inconsistent Statement, ArRmy Law., Feb.

1998, at 35.

311. Major Timothy McDonnell, The Art of Trial Advocacy, It isNot Just What You Ask, But HowYou Ask It: The Art of Building Rapport DuringWitness Interview s,

ArmY Law., Aug. 1999, at 65.

312. Lieutenant Colonel Steven Henley, The Art of Trial Advocacy, Horse-shedding the Evidence? Twenty Do’'s and Don'ts of Witness Preparation, Army Law., Feb.

1998, at 38.

313. Major Norman Allen, The Art of Trial Advocacy, Making and Responding to Objections, ArRmy Law., July 1999, at 38.

314. Major Edye Moran, The Art of Trial Advocacy, Prevention of Juror Ennui ?Demonstrative Evidence in the Courtroom Army Law., June 1998, at 23.
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Well before trial, defense counsel must talk to the accused
about hisor her right to testify. 3> The accused must personally
decide whether he or she will testify. Counsel should discuss
the advantages and disadvantages of such testimony and then
let the accused make the final call 3¢ The accused has an obvi-
ous reason to lie and any cross-examination on prior inconsis-
tent statements®” or misconduct®*® can be a disaster. If the
accused decides to testify, the defense counsel must carefully
prepare for that testimony. Counsel should rehearse the testi-
mony and subject the client to sample cross-examination.

Arguments

The closing argument is the defense’s opportunity to tie the
case together for the panel or judge. It should be the high point
of the defense case during which counsel explains why the evi-
dence does not support a conviction.

Defense counsel should write out the argument well before
trial. Most counsel write the argument in outline format,
although some prefer to write it out verbatim.®® Counsel
should have a strong introduction that establishes the defense
theory of the case. Counsel should then point out thefacts and
law that support that theory. Counsel should remind the fact-
finder of evidence and testimony that isfavorableto the defense
and educate the members on instructions that the military judge
will give. Counsel must finish strong, explaining why the fact-
finder should acquit the accused.

The argument should build on the other parts of thetrial. For
example, counsel might want to remind the members that, dur-

ing voir dire, they promised not to find the accused guilty unless
they were convinced of guilt beyond a reasonable doubt.

Defense counsel must devel op their own style when present-
ing argument. Members and judges are looking for counsel
who effectively present acasein an orderly fashion, not flam-
boyance.®? Counsel should maintain eye contact with the
panel; it helps engage the members and keeps them inter-
ested.® Counsel should use strong language during argument;
action verbs and simple language are more powerful than jar-
gon and “legalese.”

Counsel should rehearse the argument beforetrial. Anunre-
hearsed argument will seldom be effective. Counsel should ask
others to critique these rehearsals and, if possible videotape
them.

Defense counsel must be alert during prosecutors argu-
ments to ensure that they do not make improper comments. It
is impermissible for the prosecutor to comment on the
accused's right to remain silent,®? refer to personal beliefs,
mention facts not in evidence,®* or make inflammatory state-
ments.®® Defense counsel must be quick to object to such argu-
ment.3%

Instructions

Long before tria, defense attorneys should start thinking of
what instructions they would like the judge to give. The Mili-
tary Judge's Benchbook®’ contains most of the appropriate
instructions.

315. Rock v. Arkansas, 483 U.S. 44 (1987); United Statesv. Murray, 52 M.J. 671 (N.M. Ct. Crim. App. 2000).

316. United States v. Jones, 14 M.J. 702 (N.M.C.M.R. 1982).

317. MCM, supra note 33, MiL. R. Bvip. 613.

318. Id. MiL. R. Evip. 608 (permitting inquiry on cross examination into prior conduct concerning character for untruthfulness); MiL. R. Evip. 609 (permitting
impeachment by evidence of conviction of acrime which is not over ten years old and which is punishable by death, a dishonorabl e discharge, or imprisonment in

excess of one year, or involves dishonesty or false statement).

319. See Major Gregory Coe, The Art of Trial Advocacy, To Write or Not to Write?: That Should Not Be A Question, Army Law., Sept. 1998, at 48.

320. SeeLieutenant Colonel Thomas C. Lane, Military Trial Lawyers: Some Observations, ArRmy Law., Dec. 1986, at 45.

321. Faculty, The Judge Advocate General’'s School, The Art of Trial Advocacy, Lawyering Through Your Eyes, Army Law., Nov. 1997, at 45.

322. Griffin v. Cdifornia, 380 U.S. 609 (1965) (stating that it isimproper for prosecutor to comment on accused’ sfailure to testif y); MCM, supra note 33, MiL. R.
Evip. 301(f)(3) (stating that it isimproper for prosecutor to introduce evidence of accused's pretrial refusal to answer questions a invocation of rights).

323. United Statesv. Young, 470 U.S. 1, 18 (1985).

324. United States v. Cook, 48 M.J. 64 (1998) (stating that the trial counsel erred by commenting on fact that accused yawned during trial; this was a fact not in

evidence).

325. See, e.g., United States v. Causey, 37 M.J. 308 (C.M.A. 1995) (stating that the trial counsel improperly argued in urindysis case that if members accepted
accused's innocent ingestion defense, they would “hear it amillion times again” in their units).

326. See Captain Randy V. Cargill, Government Appellate Division Note, “ Hard Blows” Versus “ Foul Ones:.” Restrictions on Trial Counsel’s Closing Argument,

Army LAaw., Jan. 1991, at 20.
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Counsel should aways consider asking for relevant eviden-
tiary instructions contained in the Benchbook. The circumstan-
tial evidence instruction is appropriate in most cases.??
Defense counsel can ask the judge to tailor this instruction by
mentioning any justifiable inferences from circumstantial evi-
dencethedefenseisrelying on.*® Theinstruction on credibility
of witnesses should be requested whenever the defense has
assailed the credibility of government witnesses.** If eyewit-
nessidentification isin issue, the eyewitness identification and
interracial identification instruction may be appropriate.®! |f
evidence of the accused’s good character is introduced, the
defense counsel should ask for the defense character instruc-
tion.®2 The defense should ask for the accomplice instruction
whenever a government witness is culpably involved in the
charged offenses®* If a government witness testifies under a
grant of immunity or promise of leniency, the defense should
ask for theimmunity instruction.®* Whenever uncharged mis-
conduct is introduced, the defense should consider asking for
the uncharged misconduct instruction.®  Similarly, whenever
two or more similar offenses are charged, the defense should
consider asking for the spillover instruction, to ensure the mem-
bers do not improperly consider one offense as corroborating
another.>%

If the accused decides not to testify, the judge can give an
instruction telling the members not to draw any adverse infer-
ence from this decision.®” Many defense counsel waive this
instruction because it draws the members’' attention to the
accused'sfailureto testify.

327. DA Pawm. 27-9, supra note 280.
328. Id. para. 7-3.

329. Id. para. 7-3,n.2.

330. Id. para 7-7-1.

331. Id. para 7-7-2.

332. Id. para. 7-8-1.

333. Id. para 7-10.

334. Id. para. 7-19.

335. Id. para. 7-13-1.

336. Id. para. 7-17.

337. Id. para 7-12.

If the case involvesanovel theory of law, counsel may want
to draft an instruction and submit it to the military judge.**® For
example, if the accused is charged with a violation of assimi-
lated state law under Article 134,3%® the defense counsel should
research the state law and be prepared to offer an appropriate
instruction on the elements. Thiswill help the defense counsel
rebut instructions proposed by the prosecutor and may help
ensure that the judge’s final instruction is favorable to the
defense.

Sentencing

Because of the high conviction ratesin military courts-mar-
tial 3% sentencing is a frequent part of every defense counsel’s
practice. Since there are no sentencing guidelines in the mili-
tary, the military judge and members have broad discretion in
determining a sentence. Therefore, it is critical to present an
effective sentencing case.

Defense counsel should know the rules the prosecutor must
follow in sentencing. The prosecutor is limited to presenting
personnel records of the accused, prior convictions, matters in
aggravation directly relating to the offenses, and very limited
testimony on the accused’s previous duty performance and
rehabilitative potential.** The prosecution witnesses may give
abrief description of the accused s duty performance, but may
not discuss specific instances of bad duty performance®? They
may testify that the accused has “little” or “no” rehabilitative

338. See Magjor Victor Hansen, The Art of Trial Advocacy, Instructions—An Often Overlooked Advocacy Tool, ArRmy Law., Oct. 1998, at 62.

339. UCMJ art. 134 (2000).

340. In 1997, the Army-wide conviction rate at general courts-martial was 94.6%. The Army-wide conviction rate at special courts-m artial empowered to adjudge
abad-conduct discharge was 86.8%. Clerk of Court, U.S. Army Legal Services Agency, Five Year Military Justice Satistics, FY 1993-1997, ArRmy Law., June 1998,

at 26.
341. MCM, supra note 33, R.C.M. 1001(b).

342. 1d. R.C.M. 1001(b).
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potential, but may not elaborate further or suggest that the
accused not be returned to the unit or military**®. The prosecu-
tor must follow the rules of evidence; defense counsel should
object if the prosecutor fails to follow them3#

The rules of evidence are usually relaxed for the defense
during sentencing.** Defense counsel can offer hearsay state-
ments (for example, from other soldiers, family, and friends),
unauthenticated awards, certificates, and similar items. Coun-
sel should be creativein coming up with such evidence. Coun-
sel should send aletter or e-mail to the client’s family and ask
them to mail or fax letters and statements supporting the client.

Counsel should consider presenting a statement from the
accused during sentencing. There are four possibilities: a
sworn statement given by the client, an unsworn statement
given by the client, an unsworn statement delivered by counsel,
or a combination of any of these methods.?*¢ Because the
unsworn statement is not subject to cross-examination, it isless
dangerous than asworn statement. 1t may be more effectivefor
the statement to come directly from the client, rather than from
counsel. The exception iswhen the client was convicted during
a contested case in which he or she testified and denied guilt.
Judges and members who have already determined that the
accused lied during the findings portion of trial may not want to
hear from the accused again during sentencing.

Counsel should not present mattersthat will open the door to
damaging government rebuttal .3’ |f the prosecutor has evi-
dence that the accused missed numerous formations, it may not
be a good idea to have the defense witnesses testify that the
accused was a dependable duty performer. Defense counsel
should also be careful not to elicit facts during the unsworn
statement that the prosecutor can rebut, since the prosecutor can
refute facts contained in the unsworn statement.®*® If the
accused testifies that he or she believes that he or she was a
good duty performer, this is opinion testimony and will not
open the door to rebuttal evidence of bad duty performance.
However, if the accused testifies that the commander said that

343. 1d. R.C.M. 1001(b)(5).

he or she was the best duty performer in the company, the pros-
ecutor may be able to rebut this with contrary testimony from
the commander.

Defense counsel should never waive the opportunity to
argue during sentencing. Counsel should explain why the
accused should not be punished severely by highlighting evi-
dence in extenuation, such as restitution the accused has made
to the victims. Counsel should humanize the accused by
describing his background, hisfamily, good duty performance,
and any other mitigation evidence that was introduced. Coun-
sel may want to argue that a sentence to confinement should not
exceed aspecific amount. Members and judges are used to spe-
cific recommendations like this. The danger is that if the
defense counsel recommends a higher sentence than the mem-
bers or judge were considering, the argument may harm rather
than help the accused. If the defense counsel plans to ask for a
bad-conduct discharge®® in lieu of a lengthy jail sentence,
counsel must discuss this matter fully with the client before
trial .30

Post-trial Representation

Before authenticating the record of trial, the military judge
has the authority to remedy certain types of errors. The military
judge can conduct proceedingsin revision and post-trial Article
39(a) sessionsto remedy ambiguous or apparently illegal action
by the court-martial, to inquire into the terms of the pretrial
agreement, to reconsider atria ruling, or to examine allegations
of misconduct by a counsel, member, or witness.35!

After the record of trial has been authenticated, the defense
can submit two types of matters to the convening authority:
clemency matters under Rule for Court-Martial 1105,%2 and
matters in response to the staff judge advocate's recommenda-
tion under Rule for Court-Martial 1106.%° Defense counsel
can, and often do, combine these two submissions into one doc-
ument asking for clemency. Defense counsel have ten days

344. But seeid. R.C.M. 1001(c)(3) (stating that the rules of evidence may be relaxed with respect to matters in extenuation and mitigation).

345. 1d.
346. 1d. R.C.M. 1001(c)(2).
347. 1d. R.C.M. 1001(d).

348. 1d. R.C.M. 1001(c)(2)(C).

349. When arguing for adischargein lieu of confinement, defense counsel are limited to asking for abad conduct discharge; counsd may not argue for a dishonorable
discharge. See United States v. Holcomb, 43 C.M.R. 149 (C.M.A. 1971); United Statesv. Dresen, 40 M.J. 462 (C.M.A. 1994).

350. United Statesv. McMillan, 42 C.M.R. 601 (A.C.M.R. 1970). Themilitary judge isrequired to conduct an inquiry when the defese counsel arguesfor apunitive

discharge. United Statesv. McNally, 16 M.J. 32 (C.M.A. 1983).

351. 1d. R.C.M. 1102. Seegenerally Major Randy L. Woolf, Trial Defense Service Notes, The Post-Trial Authority of the Military Judge, Army Law., Jan. 1991, at 27.

352. MCM, supra note 33, R.C.M. 1105.
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from the service of the authenticated record of trial or the staff
judge advocate'srecommendation, whichever islater, to submit
matters. The defense can request atwenty-day extension of this
time-period, which is usually approved.®*

Counsel should be cresative in preparing post-trial submis-
sions. One way to do this is to show the convening authority
that circumstances have changed since trial. Counsel may be
able to attach additional clemency matters that were not avail-
ableat trial or show that the accused has made additional resti-
tution. Counsel can also introduce evidence that was not
admissible at trial, such asthe collateral effects of the sentence
or the sentences of a co-accused. Counsel should obtain the
support of the accused’s chain of command, if possible; con-
vening authorities are used to accepting recommendations of
subordinates.

If there is a good chance of obtaining clemency, a persona
appearance beforethe convening authority should be requested.
Although the convening authority is not required to grant such
arequest, thisis an excellent way to highlight important parts
of your clemency request.®®

353. 1d. R.C.M. 1106.

354. 1d. R.C.M. 1105(c)(1), R.C.M. 1106(f)(5).

Conclusion

Trial Defense Service attorneys provide an important service
to the Army. By effectively representing soldiers pending
adverse action, they give soldiers confidence in the fairness of
the military justice system and improve discipline and morale.

To be effective, TDS attorneys must have proper resources
and training. Theresources primarily come from thelocal com-
mand; TDS attorneys must aggressively seek this support. The
training is done internally by TDS. Trial Defense Service attor-
neys must al strive to make thistraining effective.

Knowing how to properly represent clientsis critical. This
article provides a point of departure for new counsel. Experi-
ence, guidance from other defense counsel, and regular training
are the other tools necessary to become an effective TDS coun-
sel.

355. SeeLieutenant Colonel Kevin Lovejoy, The Art of Trial Advocacy, The Art of Clemency, Army Law., Mar. 1998, at 31.
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USAL SA Report
United States Army Legal Services Agency

Environmental Law Division Note

The Environmental Law Division (ELD), United States
Army Legal Services Agency, produces the Environmental
Law Division Bulletin, which is designed to inform Army envi-
ronmental law practitioners about current developments in
environmental law. The ELD distributes its bulletin electroni-
cally inthe environmental law database of JAGCNET, accessed
viathe Internet at http://www.jagcnet.army.mil.

CERCLA Remedial Investigations, Feasibility Studies,
Proposed Plans and Recor ds of Decision

Cleanup Documents

The Comprehensive Environmental Response, Compensa-
tion and Liability Act! (CERCLA) addresses the identification,
characterization, and the cleanup of releases of hazardous sub-
stances into the environment. It is triggered by the release or
the substantial threat of arelease into the environment of a haz-
ardous substance as defined by the Act, or any pollutant or con-

1. 42 U.S.C. §8 9601-9675 (2000).

2. Seeid. § 9604(a).

taminant which presents an imminent and substantial danger to
the public health or welfare.?2 Once triggered, CERCLA
requires that the appropriate agency, known as the lead agent,®
assess the situation and take necessary steps to clean up the
site.* Whether these site cleanups, known as response actions,

take the form of a removal action® or a remedial action,® they
must be conducted consistent with the National Contingency
Plan’ (NCP). This article focuses on the procedures generally
applicable to remedia actions?

In a cleanup conducted under CERCLA, after conducting
some preliminary assessments of the clean up site,® the lead
agent responsible for cleanup will undertake aremedial inves-
tigation (RI) to determine the nature and extent of remediation
needed at the site.’® This study is often performed concurrently
with a feasibility study (FS),** which will be discussed in
greater detail below. On thebasis of the RI/FS, the lead agent
can assess the available cleanup alternatives and select a pre-
ferred remedy.’? These conclusions are then summarized in a
proposed plan that explains the cleanup aternatives and pre-
ferred remedy tothe public.®* Once the lead agent receives pub-
lic comment, the conclusions of both studies are incorporated
into the CERCLA Record of Decision (ROD).* The require-

3. The lead agency isthe agency responsible for planning and implementing response actions addressing contamination. For releases occurring on or from DOD
facilities or vessels, DOD isthe lead agency. 40 C.F.R. § 300.5 (1999);see also, Exec. Order No. 12,580, 52 Fed. Reg. 2923 (Jan. 23, 1987). For most matters con-
cerning Army installations or sites, DOD has further delegated this authority to the Department of the Army.

4. See 42 U.S.C. §9604; 40 C.F.R. pt. 300 (National Contingency Plan).

5. Removal actions address emergency situations and are usually taken in response to releases or contaminations that pose an imminent danger to human health or
the environment. See 40 C.F.R. § 300.415(b)(1); see also AbmiNisTRATIVE & CiviL L. Der' T, THE JupGE AbvocaTe GENERAL's ScHooL, U.S. ArRmy, JA 234, EnviRoN-
MENTAL LAaw DeskBook V1-17 (1998) [hereinafter JA 234], available at http://www.jagcnet.army.mil (Civil Law/Environmental Law/Environmental Law).

6. Remedial actionsare long-term actionsdesigned to provide apermanent sol ution for any rel eases that have occurred. See generally 40 C.F.R. § 300.430 (Remedial
investigation/feasability study and selection of remedy); see also JA 264, supra note 5, a V1-20.

7. 40 C.FR. pt. 300.

8. For the procedures applicable to removal actions see id. § 300.415; see also JA 264, supra note 5, at V1-17 through V1-20; Environmenta Law Division Note,:
CERCLA Non-Time Critical Removal Actions, Army Law., Aug. 1998, at 68.

9. Thisinitial assessment isknown asthe remedial site evaluation, and consists of a Preliminary Assessment and possibly aSite Inspection. See 40 C.F.R. § 300.420;
JA 264, supra note 5, at V1-20 through V1-22. This process might best be described as an initial reconnaissance of the clean up site.

10. 40 C.FR. 8300.430(a)(2). The Rl isaprocessundertaken to fully determine the nature and extent of the problem presented by the release and generally involves
collecting and analyzing data relating to contamination at a given site. 1d. 88 300.430(a)(2), (b), (d).

11. 1d. 88 300.5, 300.430(€).
12. See42 U.S.C. § 9621 (2000); 40 C.FR. § 300.430(e).
13. See42 U.S.C. § 9613(k); 40 C.FR. § 300.430(f)(2).

14. 40 C.FR. § 300.430(f)(4).
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ments for the RI/FS, the proposed plan, and the ROD are pro-
vided for in the NCR.®®

The Components of a Remedial I nvestigation

The NCP states that the purpose of the remedial investiga-
tion is to ensure that decision-makers have sufficient informa-
tion to determine whether specific remedial action is needed
and what form it will take.'® Theinformation in the Rl is then
used when developing and weighing remedial alternatives
intended to deal with risk.*” In order to properly and efficiently
focus the RI, the lead agent goes through an initial planning
phase which typically consists of the collection of existing site
data, including data from previous investigations such as the
Preliminary Assessment and Site Investigation.’® This stage of
the processis referred to as scoping.®

RI/FS Scoping

Asstated inthe NCP, “[d]uring scoping, thelead and support
agencies shall confer to identify the optimal set and sequence of
actions necessary to address site problems.”? Steps are taken
to gather initial information and conduct initial site manage-
ment planning to, inter alia: preliminarily identify boundaries
of the study area; identify likely remedial action objectives;
determine whether remova or interim remedial actions are nec-
essary; preliminarily identify initial data quality objectives and
required or appropriate levels of clean up;# and devel op abase-
linerisk assessment (BRA).2

A critical aspect of the scoping, and ultimately the RI/FS
process, isto conduct the risk assessment—an investigation of
possible risks posed to human health and the environment.?®
This information is needed when choosing the cleanup rem-
edy.* To determine the appropriate remedy in response to a
release of a hazardous substance, the lead agent must assessthe
level of contamination at the remediation site. To do so, it must,
through the RI/FS process, collect and analyze dataand identify
specific areas of contamination, as well as likely responses to
the situation.”® The RI aso identifies data quality objectives,
outlining whether and what further work is needed. This data
forms the foundation for a BRA, which looks to the release in
guestion, possible migration patterns, and potential threats to
human health and the environment.

Land reusewill bean important aspect of therisk assessment
process. For example, cleanups of industrial sites that are
intended to remain industrial will involve a different level of
cleanup than if the same site was to be devel oped into ahousing
complex. Other important risk factors would include the prox-
imity of residents or vulnerable speciesto the site, aswell asthe
use and overall contamination of surrounding properties. Here,
context isimportant. 1f your cleanup site isin the middle of an
industrial complex, CERCLA would not require the lead agent
to pursue the same level of cleanup required of a site sur-
rounded, say, by apartments. All of these risk-related issues are
assessed as part of the scoping process.?’ Then, the appropriate
levels of cleanup are determined, in part, by identifying and
analyzing the remediation standards applicable to the site.

15. Id. pt. 300. Seeid. 8 300.430 (detailing the requirements of the RI/FS process); see also O'ReiLLY, RCRA AnD SuperrUND, A PRAcTICE GUIDE WITH FORMS, ENvi-
RONMENTAL LAw Series §§ 11.12-.15 (2nd ed. 1995) (providing a detailed overview of the process).

16. 40 C.FR. § 300.430(d).
17. Id. §§ 300.5; 300.430(d).
18. Seesupranote9.

19. Id. § 300.430(b).

20. Id.

21. Seeinfra notes 30-39 and accompanying text discussing Applicable or Relevant and Appropriate Requirements (ARARS).

22. See40 C.FR. 8 300.430(b); JA 264, supra note 5, at V1-27.

23. 40 C.FR. § 300.430(d)(1).

24. 1d.

25. 1d. § 300.430(b)-(e).

26. 1d. 8 300.430(b), (d)(1)-(2) (providing additional information on scoping).

27. Seeid. § 300.430(b).

28. The remediation standards are derived principally from applicable federd and state statutory and regulatory standards; the ARARs. See infra notes 30-39 and

accompanying text.
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Community Acceptance

The NCP requires that the cleanup agent also consider, when
practicable, community concerns before beginning field work
on the RI.? Community issues and needs should be assessed
along with other information relating to remediation.

ARARs

Section 9621 of CERCLA specifies that remedial actions
must comply with federal cleanup requirements and standards
or, in specific cases, more stringent state environmental laws.®
So, an important part of the RI processisto identify federal and
state standards, known as Applicable or Relevant and Appro-
priate Requirements® (ARARs), to determine what level of
cleanup may be required at a given site.®2

Applicable Reguirements include “those cleanup standards,
standards of control and other substantive requirements, crite-
ria, or limitations promulgated under federal environmental or
state environmental or facility siting laws that specifically
address a hazardous substance, pollutant, contaminant, reme-
dial action, location or other circumstance found at a CERCLA
site.”® Relevant and Appropriate Requirements are the same as
Applicable Requirements except that, “while not ‘applicable’
to a hazardous substance, pollutant, contaminant, remedial
action, location, or other circumstance at a CERCLA site,
[they] address problems or situations sufficiently similar to
those encountered at the CERCLA site that their use is well
suited to the particular site.”

29. 40 C.FR. § 300.430(c)(2).

For a standard to rise to the level of an ARAR, it must meet
two requirements. First, it must be substantive.®® In other
words, the standard in question must pertain directly to the
cleanup action.® Second, the standard must be properly pro-
mulgated; draft regulations or proposed standards do not riseto
the level of a promulgated requirement.*” If federally or state
promulgated standards or regulations do not exist, it is possible
that non-promulgated standards, proposed cleanup levels or
other forms of guidance may be considered when defining
cleanup goals.®

Using the data and standards that have been defined so far,
the lead agent develops a site-specific RA, which is incorpo-
rated into the RI. This assessment helps the decision-maker
develop acceptable exposure levels for remedial alternatives®
generaly found in the FS.

The Components of the Feasibility Study

The FS is often performed concurrently with the RI. The
purpose of the FSisto develop, screen, and anayze arange of
remediation alternatives.®® The driver for this document is the
NCP's requirement that the decision maker outline the cleanup
problemsthat may be encountered at asite and outline how they
will be addressed. First, the FS discusses the specific contami-
nants at a site, their potentia exposure pathways and the reme-
diation goals. Remediation goals may be provided via
ARARs*"—such as maximum containment levels (MCL )*—or
other cleanup levelsthat are based on readily availableinforma-
tion. Land use controls (LUCs) may be factored into alterna-
tives, particularly among those that require little treatment.*

30. 42 U.S.C. §9621(d)(2)(A)(ii) (2000). Only certain state standards will be considered applicable or relevant and appropriate wihin the meaning of section 9621.
This category is limited to state standards that: (a) are identified by a statein atimely manner, and (b) are more stringentthan federal requirements. See40 C.FR. §

300.5.

31. 42 U.S.C. § 9621(d). Section 9621 states that potential ARARSs include any standard, requirement, criteria, or limitation under any federal environmental law
and any promulgated standard, requirement, criteria, or limitation under a state environmental or facility siting law that is ti mely identified and more stringent than

any federd standard. Id. 8 9621(d)(2)(A).
32. 40 C.FR. §300.430(d)(3).

33. 1d. §300.5.

34, 1d

35. Id.; seealso 40 C.FR. § 300.400(g)(2)(1)-(viii).

36. 40 C.F.R. §300.400(g)(2). See Orrice oF SoLip WASTE AND EMERGENCY ResPonse, ENvIRONMENTAL ProTECTION AGENncY, RCRA, SurerrunD AND EPCRA HoTLINE
TRAINING MODULE: INTRODUCTION TO APPLICABLE OR RELEVANT AND APPROPRIATE REQUIREMENTS 6-7 (Updated ed. 1998) (OSWER9205.5-10A) [hereinafter
OSWER9205.5-10A], available at http://www.epa.gov/superfund/contacts/sf hotlne/arar.pdf.

37. 1d.
38. 40 C.FR. § 300.400(g)(4); OSWER9205.5-10A, supranote 36, at 8.

39. 1d. § 300.430(d)(4).

40. Id. 8300.430(e). Thiswould include ano-action alternative. Id. § 300.430(€)(6).
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The LUCs are legal, technical, or administrative restrictions
relating to access or use of property.*

Once this process is complete, the FS identifies potential
formsof treatment, including innovativetechnologies, if appro-
priate.”* Onthe basisof al thisdata, thelead agent forms reme-
dial alternatives® for consideration in accordance with the
identified ARARs. These alternatives must be protective of
human health and the environment.*” Protectiveness is deter-
mined by assessing thelikelihood that containment or treatment
will be effective in eliminating, reducing, or controlling the
risks posed by a given contaminant.”® When developing alter-
natives, the FSisguided by threecriteria: effectiveness, imple-
mentability, and cost.*®

Effectiveness

Thisisthe degree to which aparticular remedia aternative
will reduce risk and offer long-term protection. The decision
maker focuses on whether each alternative is likely to reduce
toxicity, mobility, or volume of potential contamination while
minimizing risk and maximizing compliance with ARARs.%®
Though active treatment is preferred, LUCs may be consid-
ered.>*

41. 1d. § 300.430(e)(2)(i).

I mplementability

At this point, the decision-maker looks at the types of tech-
nologies that are available to deal with a problem and whether
they are appropriate. If aremedial alternative requires equip-
ment or specidlists that are not likely to be available, it may be
removed from consideration.®

Cost

Both construction costs and long-term operations and main-
tenance costs are considered. Those aternatives that have an
unreasonable price tag will be dropped from consideration.>

Remedy Selection

Once aternatives have been identified, they are assessed
against nine criteria established in the NCP* These are: (1)
Overall Protection of Human Health and the Environment: the
lead agent considers each aternative to see whether it will ade-
quately address risks to human health and the environment,
assessing both short and long term risks;* (2) Compliance with
ARARSs: alternatives are assessed to determine whether they
comply with ARARs;% (3) Long Term Effectiveness and Per-
manence: the decision-maker looks at effectiveness and perma-
nence of a proposed remedy to see if each alternative can be

42. The MCLsand MCL goals are established under the Safe DrinkingWater Act, 42 U.S.C. 88 300f, 300g-1 (2000). See 40 C.FRR. § 300.430(€)(2)(i)(B)-(C).

43. 40 C.FR. § 300.430(e)(3)(ii).

44. Policy Letter, Department of Defense, subject: Policy on Land Use Controls Associated With Environmental Resotration Activities(17 Jan. 2001) (issued to the

Secretary of the Army) [hereinafter DOD Policy Letter].
45. 40 C.ER. 8 300.430(e)(2)(ii).

46. See Id. §8 300.430(e)(3)-(7).

47. The NCP requires that remediation gods shall establish acceptable exposure levels that are protective of human health and the environment. 1d. §
300.430(e)(2)(1). Remedy alternatives must dso be protective. 1d. § 300.430(€)(9)(iii)(A)-(B).

48. Id. 88 300.430(¢)(2), (5). See 40 C.F.R. 88 300.430(e)(2)(i)(A)(1) (systemic toxicants), 300.430(e)(2)(i)(A)(2) (known or suspected carcinogens),
300.430(e)(2)(1)(A)(3)(4) technical limitations and uncertainty, 300.430(e)(2)(F) (alternatives to MCLs or MCL goals)

49. 40 C.FR. 88 300.430(e)(7) (i)-(iii).
50. 1d. § 300.430(€)(7)(i).

51. DOD Policy Letter, supra note 44,
52. 1d. § 300.430(€)(7)(ii)-

53. 1d. § 300.430(€)(7)(ii)-

54. 1d. § 300.430(€)(9)(ii)-

55. 1d. § 300.430(€)(9)(iii)(A).

56. 1d. § 300.430(e)(9)(iii)(B). Note that it is possible for an ARAR to be waived. Seeid. § 300.430(f)(1)(ii)(C).
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successful, assessing the magnitude of the residual risk from
contamination that may remain onsite as well as the adequacy
and reliability of controls;> (4) Reduction in Toxicity, Mobility
and \olume Through Treatment: this step considers the degree
to which the alternatives reduce contamination at the site; % (5)
Short-Term Effectiveness. this criterion looks to the risks that
may be posed during cleanup and a genera estimate of when
protection may be achieved;® (6) Implementability: this step
looks at the technical and administrative feasibility of an
approach, aswell as the availability of services and materials;®
(7) Cost: this criterion considers both the direct and indirect
costs of agiven alternative; the main question being whether it
is practical given the expense;®! (8) State Acceptance: the deci-
sion maker assesses state concerns regarding cleanup issues
and examines state comments on ARARs;®? (9) Community
Acceptance: finally, the decision maker considers the public
reaction to alternatives, outlining reservations or support for
different cleanup approaches.®® Also, after the RI/FS is com-
pleted, the documents are made available for public comment
in accordance with the process described below.

After thisweighing processisover, the alternatives are com-
pared to one another. The same criteria outlined above will be
used to assess each remedy. However, the terms of the NCP's
nine criteria are broken out into specific phases. Criteria one
and two (protection of human health and the environment and
compliance with ARARS) are threshold considerations. If a
proposed remedy does not meet these requirements, it cannot
receive further consideration.®* Then, the practical consider-

57. 1d. § 300.430(€)(9)(O).
58. 1d. § 300.430(€)(9)(D).
59. 1d. § 300.430(€)(9)(E).
60. 1d. § 300.430(€)(9)(F).
61. Id. §300.430(€)(9)(G).
62. 1d. § 300.430(€)(9)(H).
63. 1d. §300.430(€)(9)(1).
64. Id. §300.430(F)(i)(1)(A).

65. 1d. § 300.430(f)()(1)(B).

ations outlined in criteria three through seven are the balancing
criteria; these examine the practical and technical aspects of a
remedial alternative.®® By balancing these first seven factors,
the decision-maker begins to identify the most effective ater-
natives. Among these, thelead agent sel ects the preferred alter-
native: theremedy that is expected to be the most protective of
human health and the environment, meets ARAR requirements,
and is the most practical.®® When confirming the preferred
alternative, the last two modifying criteria—state and commu-
nity acceptance—are considered.®” After the positives and neg-
atives of all alternatives have been assessed, the preferred
alternative can be formalized as the preferred remedy.®

Proposed Plan

At this point, the lead agent prepares a Proposed Plan, the
purpose of which is to present the preferred alternative to the
public.%® The Proposed Plan should explain the steps taken by
the lead agent to reach specific conclusions. The publicis then
given at least thirty days to comment.” Once public comment
is received, a Responsiveness Summary is prepared. This doc-
ument brings together comments, criticisms, and any new
information that may have arisen during the comment period.
The lead agent is also expected to provide its responses to the
issues raised by the community. The Proposed Plan becomes
part of the administrative record and is to be made available
along with thefinal ROD.™

66. Note that the level of EPA involvement in the final remedy determination will be higher when a cleanup site is on the BPA’ s Nati onal Priorities List (NPL). Id.
§ 300.430(f). When afederal facility is on the NPL and parties fail to agree, the remedy may be selected by the EPA Administraor. See id. § 300.420(f)(4)(iii).
Federd facilities that are not on the NPL must comply with state laws regarding aremedid action. 42 U.S.C. § 9620(a)(4) (20@).

67. 40 C.F.R. § 300.430(f)(2)(ii)(C). Thisdoes not mean that state or community acceptance to proposals cannot be considered earlier. When they become known,

these factors can be considered as part of the decision making process.
68. 1d. §§ 300.430(f)(1)(ii), (F)(4).

69. 1d. §§ 300430()(1)(B)(2), (F)(2).

70. 1d. § 300.430(f)(3)(C).

71. 1d. § 300.430(f)(3)(F).
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Records of Decision

The selected remedial action is documented in a CERCLA
ROD.” On anon-NPL site, the CERCLA lead agent may
choose a final remedy with the assistance of the state and other
regulators.”® At an NPL site, final remedy selection authority
rests with the EPA.™ Either way, the requirements of the ROD
are fundamentally the same. The document should explain
what the lead agent plansto do and the logic behind its decision.

The ROD describes the site and the types of contamination
at issue, outlining the risks being addressed. The document
then outlines the alternatives considered, detailing why the
selected alternative was chosen.”™ Specifically, the ROD
explains why the selected remedy is expected to be protective
of human health and the environment and how it will meet
listed ARARs.® Then, the technical aspects of the remedy
should be described. The ROD describes the technical aspects
of how treatment will address or mitigate agiven level or type
of contamination.” In addition, the ROD will outline LUCs
imposed at the site and list post remedy commitments, such as
inspection requirements or conducting five-year reviews.™
Finally, the ROD should a so discuss public comments and the
Army's responses. Once finalized, the ROD should be made
available for public inspection.™

72. 1d. 88 300.430(F)(4)(i), (5)(ii).

Conclusion

When faced with the release or the substantial threat of a
release into the environment of a hazardous substance as
defined by CERCLA, the Army, when acting as a lead agent,
must follow the requirements of the Act and the NCP. Doing so
will help to ensure the proper response action that will protect
the environment, public health and safety, and the interests of
the Army. Ms. Barfield.

Procurement Fraud Division Note

The Miscellaneous Receipts Statute and Permissible
Agency Recoveriesof Monies

Recently, the Boeing Company and the Department of Jus-
tice (DOJ) settled two False Claims Act (FCA)® qui tam law-
suits,® which alleged Boeing subcontractors provided the
Army with defective transmission gear systemsfor the Chinook
helicopter.®? As part of the settlement, Boeing agreed to pay
approximately $54 million in damagesin addition to $7.5 mil-
lion in legal fees.® Significantly, a substantial portion of the
settlement amount will be returned directly to open Army con-
tracts at the affected command. Aspart of the settlement agree-
ment, the Army will receive both goods and services at no
additional cost to the government, to include: (1) a $23.9 mil-
lion contract modification that permitted the affected command
to receive replacement transmission gears, (2) the waiver of

73. 42 U.S.C. § 9604(c)(4) (2000); see also Exec. Order 12,580, 52 Fed. Reg. 2923 (Jan. 23, 1967).

74. 40 C.F.R. § 300.430(f)(4)(iii). Additional requirements relating to cleanup documentation may be found in a Federal Facilities Agreement negotiated between

the Army and the EPA.

75. 1d. § 300.430(f)(5)(ii)(A)-(F).

76. |f the proposed alternatives cannot meet ARARs or if ARAR requirements are expected to be waived, the ROD should outline these factors as well.

77. 40 C.FR. § 300.430(f)(5).

78. 1d. § 300.430(f)(5)(iii)(A)-(D).

79. 1d. 8 300.430(f)(6). Typically, RODsand other relevant documents are made available at local public libraries.

80. 31 U.S.C. 88 3729-3733 (2000).

81. “[Q]ui tam pro domino rege quam pro seipso in hac parte sequitur ‘who as well for the king asfor himself suesin thismatter.”” BLack’s LAw DicTioNARY 1262
(BryanA. Garner et al., eds., 7th ed. 1999). A qui tamaction isone brought under a statute that allows a private person to sue for a penalty, part of which the govern-
ment will receive. Id. In the case of the FCA, the statute authorizes an individual, acting asa private attorney general, to bring suit in the name of the United States
and gives the government sixty daysto decide whether to join theaction. If the government joinsthe suit, it conductstheacton. 31 U.S.C. § 3730. If thegovernment
decides not to join, the individual, known as the “relaor,” conducts the action. Seeid.

82. Miscellany, 42 Gov't ConTRACTOR 18, 1319 (Aug. 9, 2000); Boeing Moves To Have Judge Removed In Helicopter Whistleblower Case, SeatTLE TimES, July 7,
1997, at D.1, availabl e at http://archi ves.seattl etimes.nwsource.com/cgi-bin/texis/web/vortex/di splay ?sl ug=boe& date =19970707. The DOJ assumed control of aqui
tam lawsuit filed by Brett Roby, alleging Speco, a Boeing subcontractor, made hundreds of faulty transmission gearsthat were insta lled in helicopters delivered by
Boeing to the Army. Id.

83. Miscellany, supra note 82, at 18. A portion of the settlement amount was made contingent on unsuccessful appeals by Boeing of severa district court rulings.
Boeing made no admissions of liability. United Statesex rel. Brett Roby v. The Boeing Co., No. C-1-95-375 (S.D. Ohio Aug. 3, 2000) (Settlement Agreement).
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$3.4 million of reinspection costs, and (3) a warranty on over
400 such gears.

To anyone generally familiar with the Miscellaneous
Receipts Statute®* (MRS), the settlement structure described
above might seem problematical in that the settlement award
will not be deposited directly to the U.S. Treasury. This note
will review the restrictions of the MRS and discuss several
potential exceptions to the statute that allow an agency to retain
funds recovered asaresult of criminal, civil, and administrative
procurement fraud related actions.

The Miscellaneous Receipts Satute

Asageneral rule, the MRS requires that all funds received
on behalf of the United States be deposited in the genera fund
of the U.S. Treasury. Specifically, the law provides that “an
official or agent of the Government receiving money for the
Government from any source shall deposit the money in the
Treasury as soon as practicable without deduction for any
chargeor claim.”® The general mandate of the MRS appliesto
“money for the Government from any source. . . . The origina
source of the money—whether from private parties or the gov-
ernment—is thus irrelevant.”® The United States Court of
Appealsfor the District of ColumbiaCircuit described the MRS
as “deriv[ing] from and safeguard[ing] a principle fundamental
to our constitutional structure, the separati on-of-powers precept
embedded in the Appropriations Clause, that ‘ [n]o Money shall

84. 31U.S.C.§3302(b).

85. Id.

be drawn from the Treasury, but in Consequence of Appropria-
tions made by law.’”® The MRS precludes the Executive
Branch from using these miscellaneous funds without the ben-
efit of the proper exercise of Congress's appropriations author-
ity.® Improper obligation and expenditure of such moneys
constitutesan “illegal ‘augmentation’” of an agency’s appropri-
ated funds.®

Significantly, the MRS only applies to the receipt of money.
The Act isnot applicable when an agency receives goods or ser-
vices,® as was the case in the Boeing settlement mentioned
above. Further, agency receipt of goods or services does not
require an “ offsetting transfer from current appropriations to
miscellaneous receipts.”® The nonapplicability of the MRS
holds even if the agency could have received money in lieu of
the goods or services and such funds would have been required
to be deposited in the U.S. Treasury.2

There are two established exceptions to the MRS mandate
that moneys received on behalf of the United States be depos-
ited inthe Treasury: “(1) wherean agency is specifically autho-
rized to retain moneys it collects, and (2) where the moneys
received qualify as refundsto appropriations.” ® For example,
“when aprogram isfunded out of arevolving fund, the enabling
legislation ordinarily expressy authorizestheagency to deposit
program income into therevolving fund.”** However, the mere
existence of a revolving fund, by itself, does not permit the
agency to retain the funds; express statutory authority must still
exist.® Additionally, in Security and Exchange Commission —

86. Scheduled Airlines Traffic Office, Inc. v. Department of Defense, 87 F.3d 1356, 1362 (D.C. Cir. 1996) (emphasis in original).

87. Id. at 1361 (citations omitted).

88. Id. at 1362 (“By requiring government officials to deposit government monies in the Treasury, Congress has precluded the executive branch from using such

monies for unappropriated purposes.”).

89. Securities and Exchange Commission — Retention of Rebate Resulting From Participation In Energy Savings Program, B-265734, 1996 U.S. Comp. Gen. LEXIS

82, at * 8 (Feb. 13, 1996).

90. Bureau of Alcohol, Tobacco, and Firearms—Augmentation of Appropriations—Replacement of Autosby Negligent Third Parties, B-226004, 1988 U.S. Comp.
Gen. LEXIS 770, at *3 (July 12, 1988) (“ The miscellaneous receipts statute is applicable only when money, as opposed to goods orservices, has been provided to the

agency.”).
91. Id.

92. Id.

93. Tennessee Valley Authority—False Claims Act Recoveries, B-281064, 2000 U.S. Comp. Gen. LEXIS 98, at * 4-5 (Feb. 14, 2000). For purposes of the second
exception, the General Accounting Office (GAO) has defined arefund as “returns of advances, collections for overpayments, adjusments for previous amounts dis-
bursed, or recovery of erroneous disbursements from appropriations or fund accounts that are directly related to, and are reducions of, previously recorded payments
from the accounts.” 1d. at *5-6 (citing 7 GAO PoLicy AND PROCEDURES MANUAL FOR THE GUIDANCE oF FEDERAL AGENCIES § 5.4.A.1 (n.d.)).

94. Federal Emergency Management Agency—Disposition of Monetary Award Under False Claims Act, B-230250, 1990 U.S. Comp. Gen. LEXIS 26, at *4 (Feb.
16, 1990); see also TVA, 2000 U.S. Comp. Gen. LEX1S 98, at *5. A revolving fund is a“fund established to finance a cycle of operations through amouns received
by the fund. Withinthe Department of Defense, such fundsinclude the Defense Working Capita Fund, aswell asother working capital funds.” U.S. Der'T oF DErENSE,
Rec. 7000.14-R, FiNnaNciAL MANAGEMENT ReGULATION, vol. 2A, ch. 1, para 010107.49 (Jan. 22, 2001), available at http://www.dtic.mil/comptroller/fmr/02a/
Chapter01.pdf.
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Retention of Rebate Resulting from Participation in Energy
Savings Program,® the SEC was permitted to credit part of a
rebate received from a utility company directly to that agency
as aresult of their energy efficiency efforts because the Energy
Policy Act of 1992,% coupled with the relevant appropriations
act, specifically permitted retention of fifty percent of energy
efficiency rebates.®® In the area of affirmative medical recov-
ery, The Federal Medical Care Recovery Act® permits military
medical treatment facilitiesto retain recoveriesfrom third-party
payers rather than return the money to the Treasury.'®

Criminal Restitution
A statutory exception to the MRS existsfor criminal restitu-

tion ordered by federa courts directly to agencies. In 1982,
Congress passed the Victim and Witness Protection Act

tal entities, including federal agencies, are considered victims
entitled to restitution under the VWPA.X® Congress amended
the VWPA in 1996 with the passage of the Mandatory Victim
Restitution Act (MVRA),™™ which provided for mandatory res-
titution for certain crimes,'® “regardless of a defendant’s antic-
ipated ability to pay.”® Governmental agencies remain
victims entitled to restitution despite the amendments,'” but in
multiple victim cases the government is the last to be made
whole1®

Agency Recovery in Civil False Claims Act Litigation

The Civil False Claims Act'® imposes pecuniary liability for
false or fraudulent claims.*® Additionally, one unique feature
of the FCA isits qui tam provision, which permits a private
party to bring a FCA action on behalf of the United States.''*

(VWPA)™ in order to “provide restitution to as many victims
and in as many cases aspossible.” % Significantly, governmen-

The FCA provides for double damages and costs in the case of

95. FEMA, 1990 U.S. Comp. Gen. LEX1S 426, at *4 (“Our Office has held that if the legisl ation establishing arevolving fund does not expressly authorize an agency
to deposit receipts of a particular typeinto therevolving fund and there is no other basis for doing so, those receipts—even if related in some way to the programs the
revolving fund supports—must be deposited in the Treasury as miscellaneous receipts.”); accord TVA, 2000 U.S. Comp. Gen. LEXIS 98, at *5.

96. B-265734, 1996 U.S. Comp. Gen. LEXIS 82, at *1 (Feb. 13, 1996).

97. 42 U.S.C. § 8256(c) (2000).

98. SEC, 1996 U.S. Comp. Gen. LEXIS 82, at *5-7.

99. 10 U.S.C. § 1095 (2000).

100. Id. §1095(g)(1) (“Amounts collected under this section from athird-party payer or under any other provision of law from any othe payer for heath care services
provided at or through afacility of the uniformed services shall be credited to the appropriation supporting the maintenance and operation of thefacility and shall not
be taken into consideration in establishing the operating budget of the facility.”).

101. 18 U.S.C. § 3663 (2000).

102. United Statesv. Martin, 128 F.3d 1188, 1190 (7th Cir. 1997). The VWPA provided federal courtswith theauthority to order resttution without making the order
acondition of probation. Id.

103. Id. (“federal courts have consistently held that governmental entities can be‘victims' under the VWPA."). According to the Seventh Circuit, agencies or entities
entitled to restitution include the Postal Service, the Small Business Administration, M edicare and the Department of Labor. Id. at 1190-91 (citations omitted). The
court a'so noted cases in other circuits authorizing restitution to such agencies as the Department of Labor, Socia Security Administration, Federa Bureau of Inves-
tigation, Department of Housing and Urban Development, Department of Agriculture and the Department of Defense. Id. a 1191 (citations omitted).

104. 18 U.S.C. § 3663A (codification of Pub. L. No. 104-132, § 204(a), 112 Stat. 1227). The MV RA “governs actions dating from April 2, 1996.” United Statesv.
Malpeso, 126 F.3d 92, 94 n.1 (2nd Cir. 1997).

105. Mandatory restitution must be ordered in cases where the defendant has been convicted or plead guilty to crimes of violence, pro perty crimes including those
“committed by fraud or deceit,” and certain offenses involving “tampering with consumer products.” 18 U.S.C. § 3663A(c)(1)(a).

106. Weinberger v. United States, 71 F. Supp. 2d 803, 809 (S.D. Ohio 1999).
107. Martin, 128 F.3d at 1192.

108. 18 U.S.C. § 3664(i) (“Inany casein which the United Statesis avictim, the court shall ensure that al other victims receive full restitution before the United
States receives any restitution.”).

109. 31 U.S.C. §§ 3729-3733 (2000).
110. Id. § 3729(a).

111. 1d. § 3730(h).
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voluntary disclosures, treble damages otherwise, and a civil
pendty of $5,500 to $11,000 per claim.'2

Significantly, the Comptroller General has characterized
certain types of recoveries under the FCA as refunds for pur-
poses of the MRS. In a 1990 opinion involving the Federal
Emergency Management Agency (FEMA), the Comptroller
General posited that FEMA could retain single damages, inter-
est on that amount, and the administrative costs of investigating
the false claims as aresult of any FCA award or settlement.'®
These funds were a direct consequence of the fraud and would
serve to make the agency whole.** In contrast, the Comptroller
General refused FEMA's request to retain the treble damages,
determining that any amount collected from a FCA lawsuit
which exceeded the agency’s actual loses were more in the
nature of acivil penalty and must be returned to the Treasury as
miscellaneous recei pts.*

Last year, the Comptroller General again addressed the
issue. In Tennessee Valley Authority—False Claims Act Recov-
eries, ¢ the TVA was permitted to retain from a FCA recovery,
as arefund, “moneys erroneously disbursed on the basis of the
fase clam” and “investigative costs . . . directly related to the
faseclaim.”” Once again, the Comptroller General denied the
agency request to retain double and treble damages because

they were “exemplary damages, not actual losses’ and TVA did
not possess statutory authority to retain damages in the nature
of apenaty.18

A significant limitation on agency retention of recovered
money is the time required to receive the funds. Oftentimes it
will take years to resolve a FCA lawsuit. In Appropriation
Accounting—Refunds And Collectibles,'*® the Comptroller
General determined that refunds may be credited to the appro-
priation account charged with paying the original obligation,
even if it has “expired,” and those funds would then be “avail-
able for recording or adjusting obligations properly incurred
before the appropriation expired.”'?® However, if the appropri-
ation account is “closed,” any refund must be returned to the
Treasury’s general fund as a miscellaneous receipt.'

No Agency Recovery for PFCRA Actions

The Program Fraud Civil Remedies Act of 1986 (PFCRA )%
was enacted to provide agencies with an administrative mecha-
nism to take action against any person who submitsafalse, fic-
titious or fraudulent claim for payment,'?® usually after the
Department of Justice hasdeclined to litigateit.!* The Act sub-
jects a contractor to apenalty of up to $5,500 per false claim or

112. 1d. § 3729(a) (asadjusted for inflation by DOJ, Civil Monetary Penalties I nflation Adjustment, 28 C.F.R. § 85.3(a)(9) (2000)).

113. Federal Emergency Management Agency—Disposition of Monetary Award Under False Claims Act, B-230250, 1990 U.S. Comp. Gen. LEXIS 426, at *2 (Feb.

16, 1990).

114. Id. at *9.

115. Id. at *10.

116. B-281064, 2000 U.S. Comp. Gen. LEXIS 98, at *1 (Feb. 14, 2000).

117. Id. at *6.

118. Id. at *7 (“Inthe absence of statutory authority, agencies must deposit into the Treasury amounts recovered that are inthe nature of penalties.”); see also, Public
Int. Research Group of N.J. v. Powell Duffryn Term., Inc., 913 F.2d 64, 82 (3rd Cir. 1990) (stating that civil penaltiesin Clea n Water Act cases must be paid to the
U.S. Treasury); accord United States v. Smithfield Foods, Inc., 982 F. Supp. 373 (E.D. Va. 1997). Asageneral rule, any “penalty which is imposed pur suant to a
federal statute, in a suit brought by the federal government . . . constitutes ‘ public money’ . . . [and] [a]s such, it must be deposited with the Treasury, in accordance
with the Miscellaneous Receipts Act, unless otherwise specified by Congress.” Id. at 374.

119. B-257905, 1995 U.S. Comp. Gen. LEX1S 821, a *1 (Dec. 26, 1995).

120. Id. at *6.

121. Id. Toillustrate, Operation & Maintenance appropriations expire after one fiscal year (FY), but are closed five years after the end of the original FY. InFY 1
the Army contracts for widgets, but is overcharged and receives defective widgets. The Army, or aqui tam relator, filesa FCA suit against the contractor, who settles
in FY 5. Money recovered pursuant to a FCA award or settlement that representsthe Army’ s actual losses as a result of the fraud may be returned to the expired OMA
account. However, if the caseisresolved when the OMA account has closed, the entire recovery must be deposited in the generalfund of the U.S. Treasury.

122. 31 U.S.C. §8 3801-3811 (2000).

123. Orfanos v. Department of Health And Human Serv., 896 F. Supp. 23, 24-25 (D.D.C. 1995) (citing 31 U.S.C. § 3802 and stating that the PFCRA was “ enacted
in 1986 to allow federal departments and agencies . . . to pursue administrative actions against individuals for false, fictitious or fraudulent claims for benefits or
payments under afedera agency program.”).

124. S. Rep. No. 99-212, at 8, 10 (1985); see also Major Uldric L. Fiore, Program Fraud Civil Remedies Act—The “ Niche” Remedy, ArRmy Law., Sept. 1990, at 58

(stating that “PFCRA casesmust not be subject to DOJU.S. Attorney civil action. PFCRA doesnot require criminal declination, but an ongoing criminal investigation
usually indicates PFCRA is at |east premature.”).
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statement and an assessment of up to double the amount falsely
claimed.'®

Because the legislative history indicates that PFCRA was
designed to target “ small-dollar fraud cases’'? and because the
jurisdictional cap for PFCRA actionsis $150,000 per claim (or
group of related claims),'?” the Act has been characterized as a
“mini False Claims Act.”*?® Unlike the FCA, which does not
specifically address the disposition of money collected as a
result of an award or settlement, PFCRA is not silent on the
issue.’?® Section 3806(g) specifically states that, with the
exception of certain penalties or assessments imposed by the
United States Postal Service or the Secretary of Health and
Human Services, “any amount of penalty or assessment col-
lected . . . shall be deposited as miscellaneous receipts in the
Treasury of the United States.” ©*° Further, money collected by
administrative offset'®* must be treated as miscellaneous

retained by the agency, even if the amount recovered would be
used to make the agency whole. Thereis, therefore, littleincen-
tivefor agenciesto use it* If the statute could be amended to
allow agencies to keep recoveries, however, PFCRA could
become a valuable weapon in the arsenal of recovery mecha-
nismsthat steer clear of the MRS,

Replacement Contracts

Federal acquisition law provides a number of grounds for
default terminations of a contract.®* In some circumstances,
contract fraud may provide grounds to terminate the contract.**
In Daft v. United States,** the U.S. Court of Federal Claims
stated: “Fraud taints everything it touches|;] . . . [c]onse-
quently, proof of fraud by clear and convincing evidence is a
ground for default termination.”** Further, in Morton v. United

receipts and deposited in the U.S. Treasury.*® As such, in con- States,*® the court sustained a default termination of a“large,

trast to the FCA, recovery under the PFCRA may not be

125. 31 U.S.C. § 3802 (as adjusted for inflation by DOJ, Civil Monetary Penalties Inflation Adjustment, 28 C.F.R. § 85.3(a)(10) (2000)); seealso S. Rep. No. 99-212,
at 19 (“The sponsors of [the bill] alwaysintended . . . that the assessment would be calculated only on the fase portion of theclaim.”). In March 1991, the Army
achieved itsfirst successful PFCRA recovery when a subcontractor agreed to pay double damages of $5,000 plus $10,000 in penalti es. Procurement Fraud Division
Note, Army Procurement Fraud Program—Recent Devel opments, ARmy Law., Aug. 1991, at 22, 23 (Army Obtains First DOD Recovery Under The Program Fraud
Civil Remedies Act).

126. S. Rep. No. 99-212, a 5, 8, 10.
127. 31 U.S.C. § 3803(c)(1)(A) & (B).

128. S.Rer. No. 99-212, at 24; seealsoid. a 34 (“[ T]he Program Fraud bill isbased on the civil False Claims Act—serving as the administrative dternative for small-
dollar false claims. . ..").

129. Federal Emergency Management Agency—Disposition of Monetary Award Under False Claims Act, B-230250, 1990 U.S. Comp. Gen. LEXIS 426, at *9 n.2
(Feb. 16, 1990) (holding that the FCA issilent on the issue, whilethe PFCRA isnot).

130. 31 U.S.C.8 3806(g)(1) & (2); seealso S. Rer. No. 99-212, at 50 (“[A]ny penaty and assessment collected shall be deposited as miscellaneous receipts in the
U.S. Treasury.”).

131. Offset authority permits “an agency to deduct the amount of any sum owed by a person under a Program [sic] Fraud proceeding fromamounts otherwise owed
to that person from the United States.” S. Rep. No. 99-212, at 30.

132. 38 U.S.C. § 3807(b); seealso S. Rer. No. 99-212, a 50 (“All amounts retained through setoff . . . shall be deposited as miscellaneous receiptsin the U.S. Trea-
sury.”).

133. The PFCRA in fact acts as adisincentive because the agency must bear the costs of litigation in an administrative hearing. TheArmy Procurement Fraud Divi-
sion is currently pursuing its first PFCRA case in almost a decade.

134. “The standard default clausesidentify three different groundsfor termination: (1) failureto deliver the product or completethe work or service within the stated

time, (2) failure to make progressin prosecuting the work and thereby endangering completion, and (3) breach of ‘other provisio ns' of the contract.” Joxn Cisinic,

JrR. & RALPH C. NasH, JR., ADMINISTRATION OF GovERNMENT ConTRACTS 908 (3rded. 1995). Two nonenumerated groundsinclude the failure to proceed and anticipatory
repudiation. Id.

135. Id. at 938 (citing in part GENERAL SERvS. ADMIN. ET AL., FEDERAL AcquisiTion Rec. 52.203-3 (June 1997) (anti-gratuities clause) [hereinafter FAR]); 41 U.S.C.
88§ 51-54 (2000) (Anti-kickback Act, prohibiting any subcontractor from making a gift to a contractor or higher-tier subcontracto r as inducement for the award of a
subcontract).

136. 31 Fed. Cl. 682 (1994), aff’d, Daff v. United States, 78 F.3d 1566 (Fed. Cir. 1996).

137. Id. at 688. The court also held that atermination for default based on fraud can be supported by additional fraud discovered after theinitial termination decision.
Id. Affirming the decision, the United States Court of Appeals for the Federal Circuit found a valid reason to default the contract or in addition to fraud, “defective
contract performance,” but declined to address the i ssue of whether a contracting officer could terminate for default based solely onfraud. Daff, 78 F.3d at 1572 n.9.

138. 757 F.2d 1273 (Fed. Cir. 1985).
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sophisticated contract” for fraud involving a single change
order.%®

As aremedy for default terminations, the government is
entitled to reprocurement or completion costs.*® Rather than
requiring that reprocurement costs be placed in the U.S. Trea-
sury, an agency may use these funds for replacement con-
tracts.*** The agency may retain all funds received that are
necessary to pay for the replacement contract, even if the repro-
curement costs exceed the cost of the origina contract.’*? Sim-
ilarly, money received as liquidated damages, including
performance bond money, may be retained by an agency if used
to fund a replacement contract.**®* The funds received by the
agency are in the nature of “refunds.”*** The rationale for
allowing the agency to retain excess costs of reprocurement is
“that the money should be used ‘to make good the appropria-
tion which will be damaged’ by having to incur costs in excess
of the original contract price to receive the goods or services
that would have been received under the original contract but
for thedefault.”** Thisreasoning appliesregardless of thetype
of appropriation.4

However, the agency is limited in how it uses these funds.
The Comptroller General has held that “an agency may only
credit the funds to the appropriation charged with the contract
that resulted in the liquidated damages. As such, thefunds are
only availableto fund contracts properly chargeableto the orig-
inal appropriation.”**” A bonafide need must still exist for the
goods or services contemplated in the original contract. The
replacement contract “must be of substantially the same size
and scope asthe original contract and should be executed ‘with-
out undue delay’ after the original contract is terminated.” 4

Negotiated Contractual Resolutions

Whenever the Contracting Officer (CO) suspects that a con-
tract has been tainted by fraud, the CO must refer the matter for
investigation.’*® The CO may not settle, pay, compromise, or
adjust any claiminvolving fraud.*® By statute, authority for all
fraud-related litigation restswith the DOJ*! and inherent to that
authority is the ability to settle.® However, in cases where
allegations of fraud are “founded” by criminal investigators,

but DOJ has declined criminal and civil action, the CO may

139. In Morton, the contractor “point[ed] out there were approximately 950 alterations and change orders by the government.” 1d. at 1277.

140. Cisinic & NasH, supra note 134, at 998 (“ Excess costs of reprocurement or completion are the unique remedies given to the Government upon a valid def ault
termination.”).

141. Major Timothy D. Matheny, Go On, Take te Money and Run: Understanding the Miscellaneous Receipts Statute and Its Exceptions Army Law. Sept. 1997, at
31, 39 (citations omitted) (“ The GAO recognizes an exception allowing an agency ‘to retain recovered excess reprocurement coststo fund replacement contracts.’”).

142. 1d.

143. National Park Service—Disposition of Performance Bond Forfeited To Government by Defaulting Contractor, B-216688, 64 Comp. Gen. LEXIS 625, at *6
(June 20, 1985). Excess reprocurement costs reflect the government's actual costs and are “based on the difference in price between the defaulted contract and the
reprocurement contract as adjusted for all increasesin the original contract price to which the defaulted contractor is entitled, and for any cost increases resulting from
changesin thework or Government misconduct under the reprocurement contract.” Cieinic & NAsH, supra note 134, at 1042. Liquidated damages reflect the parties
reasonable estimate of the government’s damages in the event of breach or termination. Id. at 1050-51. The government may recover both excess reprocurement
costs and liquidated damages. |d. at 1049. Despite the distinction between the two, the Comptroller Genera has opined that when liquidated damages are used to
fund areplacement contract, any legal distinction between liquidated damages and reprocurement costs “is not pertinent.” National Park Service, 64 Comp. Gen.
LEXIS625, at *6.

144. Department of Interior—Disposition of Liquidated Damages Collected for Delayed Performance, B-242274, 1991 U.S. Comp. Gen. LEX1S1072, at *2-3 (Aug.
27,1991) (“An agency may, however, deposit receipts that constitute refunds, including amounts collected asliquidated damages, to the credit of the appropriation or
fund charged with the origina expenditure.”).

145. Army Corps of Engineers— Disposition of Funds Collected in Settlement of Faulty Design Dispute, B-220210, 65 Comp. Gen. 838 at*4-7 (Sept. 8, 1986). In
thiscase, the Comptroller General stated further that “[i]f the agency could not retain the fundsfor the purpose and to theextent indicated, it could find itself effectively
paying twice for the same thing, or possibly, if it lacked sufficient unobligated money for the reprocurement, having to defer o r forego a needed procurement, with
the result in many cases that much if not all of the original expenditure would be wasted.” 1d. at *6.

146. 1d. at *9 (holding that the type of appropriation, to include a multi-year appropriation, would make no difference).

147. Department of Interior, 1985 Comp. Gen. LEX1S 625, at *3.

148. Id. at *4.

149. FAR, supra note 135, at 33.209. The Army Procurement Fraud Division is authorized to receive such referras directly from the CO and a Procurement Fraud
Advisor should be contacted in the event of afraud investigation. U.S. Der'T oF ARMY, ReG. 27-40, LiTicaTioN, para 8.3(a)(2) (19 Sept. 1994).

150. FAR, supranote 135, at 33.210. Additionally, the Contract Disputes Act, 41 U.S.C. § 605(a) (2000), precludesthe agency, and the CO as an agent of the agency,
from resolving disputesinvolving fraud. TDC Management Corp., DOT BCA No. 1802, 90-1 BCA 122,627, a 113, 492.

151. 28 U.S.C. § 516 (2000).
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desire to resolve the contractual dispute—subject to DOJ
approval—rather than allow the dispute to languish or termi-
nate for default and force the contractor to appeal.

Under such circumstances, the CO will want to structure the
contractual resolution in such a manner as to maximize the
monetary return directly to the agency. The CO may legiti-
mately obtain goods and services as a replacement-in-kind for
nonconforming items or work without triggering the MRS.
Further, any monetary relief obtained which is properly charac-
terized as a refund®® of an erroneous payment or an overpay-
ment,*** may also be retained by the agency without running
afoul of the MRS.

Conclusion

Asthe Boeing case illustrates, proactive involvement in the
resolution of contractual disputes, particularly those involving
allegations of fraud, can pay hefty dividendsto agency coffers.
Judge Advocates should be aware that, despite the fiscal law
restrictions contained in the Miscellaneous Receipts Statute,
certain procurement fraud-related recoveries may be retained
by the agency rather than being deposited in the U.S. Treasury.
This note has attempted to identify several avenues for the
retention of such recoveries. Lieutenant Colonel Davidson.

Litigation Division Note
Renting a Car While TDY: Let the Renter Beware
Introduction

A service member has temporary duty (TDY)
orders that authorize use of a rental car.
Could this be his chance to tool through the
streets of San Diego in a Mercedes convert-
ible the weekend after his conference ends?
And what about this document called U.S.
Rental Car Agreement Number 2? What isit
and how will it affect him? What does he

need to know before renting a car using gov-
ernment orders, what are authorized uses of
therental car, and will he be considered to be
within the scope of his employment for all
rental car useswhileon TDY?

Thisarticletellsyou al you ever wanted to know about U.S
Government Car Rental Agreement Number 2 (Rental Agree-
ment Number 2), and why anyone renting a car while on TDY
should be familiar with its terms. It also discusses factors to
consider before renting a car with government orders, and pro-
vides guidance on determining the authorized uses of a rental
car. The article next addresses the liability implications of
using arental car for official and non-official travel. Lastly, the
article describes what judge advocates should do if their office
receives a request for representation dealing with an accident
involving arented vehicle, and what the judge advocate should
consider when making a recommendation as to whether a ser-
vice member or federal employee was acting within the scope
of his employment.

U.S. Rental Car Agreement Number 2

The Military Traffic Management Command (MTMC)
negotiated Rental Agreement Number 2'%° with many car rental
agenciesfor use by government employees. When renting a car
with government orders from one of the participating rental
franchises, the terms of the MTM C negotiated car rental agree-

ment apply.

Rental Agreement Number 2 covers“rentals of carsand pas-
senger vans by employees of the Federal Government” when
the employee rents the vehicle with government orders.**¢ Par-
ticipating rental companies submit alist of participating outlets
annualy to MTMC.%%" Generally, the agreement specifies the
rental terms with participating rental companies. The terms
include specifics about reservations, rental car quality, location
of participating outlets, and liability insurance.

Federal employees making reservations with a participating
rental company outlet do not need a credit card.*® Thereserva-

152. United Technologies Corp., ASBCA No. 46880, 95-2 BCA 127, 698; see also 4 C.F.R. § 101.3 (2000) (“Only the Department of Justice has authority to com-
promise, suspend, or terminate collection action on [false claims or those where there isan indication of fraud].”).

153. “In situations where we treated a contract adjustment or price renegotiation as arefund that could be credited to an [originall y charged] appropriation . . . the
‘refund’ reflected a change in the amount the government owed its contractor based on the contractor’s performance or achange in the government’s requirements.”
Securities and Exchange Commission-Reduction of Obligation of Appropriated Funds DueTo a Sublease, B-265727, 1996 Comp. Gen. LE XIS 374, at *1 (July 19,

1996).

154. Matheny, supra note 141, at 40 (citations omitted). The return of these types of payments may also be characterized asarefund. Rebatesfran Travel Manage-
ment Center Contractors, B-217913, 65 Comp. Gen. LEXIS 600, at *4 (May 30, 1986).

155. MiLiTARY TRAFFIC MANAGEMENT CoMMAND, U.S. GoverRNMENT CAR RENTAL AGREEMENT NUMBER 2 (Feb. 26, 1996) [hereinafter CAR RENTAL AGREEMENT], at http:/

/dcsop.mtmc.army. mil/travel/car/agree.PDF .

156. Id. 11.

157. Not all franchises of rental companies participate in the program. A list of all program participantsis available at http://dcsop.mtmc.army.mil/travel/car/list.pdf.
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tion agency will provide a confirmation number.*® If acar is
not available, the rental company agent must offer to rent a
larger car at the same price, or, with the renter’s consent, pro-
vide asmaller car at areduced rate.'®® Rental companies must
hold reservations at least two hours after a scheduled pick-up
time. 6!

Federal employees renting vehicles must show travel orders
or a government credit card to verify their travel status.!6?
Acceptance of a government credit card is mandatory.53
Employees without a credit card are required to provide a cash
deposit up to the estimated amount of the rental charge.'®*
Rental companies are “strictly prohibited” from pre-charging a
renter’s credit card.® If therental contract contains provisions
that are contrary to Rental Agreement Number 2, the provisions
of the agreement control and the contrary provisions of the
rental contract will not bind the renter.1%

If more than one federal employee is traveling to the same
destination, all drivers need not be listed on the rental contract.
Authorized drivers of the rental vehicle include the renter and
fellow employees acting within the scope of their employment
duties.’®” Federal employees who are eighteen years of age or

158. Car RenTAL AGREEMENT, supra note 155, 1 6.
159. Id.
160. Id.
161. Id.

162. Seeid. 17.

older may rent and operate a vehicle when on official busi-
ness_lGS

Participating rental companies agreeto provide vehiclesthat
arelessthan two years old and have fewer than 40,000 mileson
the odometer.*®® The vehicles must be clean, properly licensed,
and have afull tank of gas.*® If the car is disabled, the renter
should notify the rental company.'™ If the car is damaged, the
renter must request a copy of the accident report for the rental
company, if applicable” If arenter needsanew car, the rental
company franchise will deduct time spent waiting for areplace-
ment from the total amount of rental time.1”®

Rental companies participating in the program must have
either in-terminal outlet locations or off-terminal outlet loca-
tions within the vicinity of the airport.*” If arenter has areser-
vation and no vehicleis available, the agency must arrange for
another vehicle through another participating rental agency.'”

Participating rental franchises must carry insurance “which
will protect the United States Government and its employees
against liability for personal injury, death, and property damage
arising from the use of the vehicle.”*® Rental Agreement Num-
ber 2 requires the rental companies to provide personal injury

163. 1d. See generally General Services Administration, Federal Travel Regulations; Mandatory Use of the Travel Charge Card, Part |11, 65 Fed. Reg. 3054 (2000),
as amended by 65 Fed. Reg.16,828 (2000) (codified in scattered sections of 41 C.F.R. ch. 301). All government travelers must use their government travel charge

card for official travel after 1 May 2000. 65 Fed. Reg. 16,828.

164. Car RenTAL AGREEMENT, supranote 155, § 7.

165. Id. If therental company pre-charges a credit card, it is grounds for immediate nonuse of the rental company. Id.

166. Id. 1.

167. 1d. 718

168. Id. Theemployee must be eligible to rentacar. For example, the employee must have avalid license.

169. Id. 1 10.

170. Id. Therenter isexpected to return the vehiclewith afull tank of gas unless he agreesto pay the refueling fee and will use the full tank and return the tank empty.
The renter should consider what option is most economical for the government, not just what is most convenient.

171. 1d. 711.
172. Id.

173. Id.

174. Seeid. 13a. Any off-terminal locations“ must be accessible by timely and clearly marked shuttle bus service or other such service, from clearly defined locations
intheairport . . . [and] elapsed time to the rental office [may] not exceed 25 minutes from the time the traveler requested pick up service.” Id.

175. 1d. 715

42 MARCH 2001 THE ARMY LAWYER « DA PAM 27-50-340



and wrongful death limits of “at least $100,000 for each person
for each accident or event, $300,000 for all personsin each such
accident or event, and property damage limits of $25,000 for
each such occurrence.” " |f state or host nation law requires
more favorable insurance, “such terms will apply to the
rental.” 17

The United States is not liable for loss or damage to the
rented vehicles. The participating rental company must bear
the risk of damage or loss from all causes,'” except for loss or
damage caused by the following:

(10) Operation across international bound-
aries unless specifically authorized at time of
rental;

(11) Thevehicleisstolen and the renter can-
not produce vehicle keys, unless a filed
Police report indicates keys were stolen
through theft or robbery; [or]

(12) Operation of the vehicle off paved,
graded, state or professionally maintained
roads, or driveways, except when the Com-
pany has agreed to this in writing before-

(1) Willful or wanton negligence on the part
of the driver;

(2) Obtaining the vehicle through fraud or
misrepresentation;

(3) Operation of the vehicle by adriver who
is under the influence of intoxicants or any
prohibited drugs,

(4) Use of the vehicle for any illegal pur-
pose;

(5) Use of the vehicle in pushing or towing
another vehicle;

(6) Use of or permitting the vehicle to carry
passengers or property for hire;

(7) Operation of the vehicle in live artillery
fire exercises, or use in training for tactical
maneuvers,

(8) Operation of thevehicleinatest, race, or
contest;

(9) Operation of the vehicle by a person
other than an authorized driver;

hand. &

If afederal employee damages or destroys avehicle by one
of thelisted exceptions, the rental company will bill therenter’s
agency, not the employee. However, if the renter’s agency
determines the employee was not acting within the scope of his
employment*! and declines reimbursement, the rental com-
pany may deal directly with the employee.'®2

If arental company violates the terms of Rental Agreement
Number 2, MTMC may place the rental company off limits.2#
Rental Agreement Number 2 does not state how long a rental
company will be placed off limits. The MTMC will look to the
nature of the violation, whether thisis the first reported viola-
tion, and whether the company has had numerous violations.
Employees aware of violations or problems with rental cars
may report themto MTMC.2%

Rental Agreement Number 2 governsrental car contractsfor
federal employees renting cars from participating outlets when
such rentalsare “ authorized by the Government.” %% |t isacom-
prehensive document that contains the terms and conditions of

176. Id. 19

177. 1d. Because therental company provides insurance, claims for damages involving federal employeesin arental car are referred to the rental company. The
United States Army Claims Service (USARCS) will usudly only participate in settling claimsthat exceed the limits of therequired insurance. Seeinfra notes 201-

206 and accompanying text.

178. Car RenTAL AGREEMENT, supranote 155, 1 9a.

179. 1d. 19b. Therental company also bearsthe “costs of towing, administrative costs, loss of use, and replacements.” 1d. Rental Agreement Number 2 states that
the rental company “assumes and shall bear the entire risk of loss of or damage to the rental vehicles . . . from any and every cause whatsoever, including without
limitation, casualty, collision, fire, upset, malicious mischief, vandalism, tire damage, falling objects, overhead damage, glass breakage, strike, civil commotion, theft,
mysterious disappearance.” |d. See Matter of: Americar Rental System, Inc—Damage to Rental Cars, B-261274, 1996 U.S. Comp. Gen. LEXIS 8, at *1 (Jan. 16,

1996).

180. Car ReNTAL AGREEMENT, supranote 155, 9b. The enumerated exceptions are not valid if prohibited by state law. 1d.

181. Seeinfra notes 211-220 and accompanying text.
182. Car RenTAL AGREEMENT, supra note 155,  9c.

183. Seeid. 112.

184. The MTMC asks that the renter bring the complaint initially to the manager of the renting location. If the problem cannot be re solved there, the renter should
contact his agency’s transportation office, or the government representative of the rental car company. If those steps do not w ork, complaints should be sent to HQ
MTMC, Hoffman Il, ATTN: MTPP-AQ (Christine Braswell), 200 Stovall Street, Alexandria, VA 22332-5000. See Military Traffic Management Command, Car
Rental, at http://dcsop.mtmc.army.mil/travel /car/default.ntm (last modified Dec. 5, 2000).

185. CaRr RenTAL AGREEMENT, supra note 155, /1.
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participating outlets and enumerates when and to what extent
rental car companies are liable for damages arising out of acci-
dents involving their rentals as well aswhen they will bear the
cost of damages to their vehicles. Knowledge of the contents
of the agreement ishel pful to federal employeesrenting carsfor
official travel if there are problems with the car or if they are
involved in an accident.

Authorized Uses of Rental Cars

Generally, federal employees must use government property
only for government purposes.’® Use of government owned or
leased vehicles while on TDY is authorized under limited cir-
cumstances,*®” but strictly restricted to officia use.® The ques-
tion remains, however, whether a car rented with official travel
orders is government property subject to certain use limita-
tions.®

In Chufo v. Department of the Interior,!* the Court of
Appealsfor the Federal Circuit held that a car rented by a gov-
ernment employee using his government charge card was not a
“government leased” vehicle for purposes of 31 U.S.C. §
1349(b).* Although the government ultimately reimburses a
traveler for the cost of hisofficia travel, the court held that the
government is not a party to the rental contract between the
rental company and the traveler.®2 Thisis true even though the

government establishes the terms of the rental through Rental
Agreement Number 2.1%

At issue in Chufo was whether the plaintiff violated 31
U.S.C. § 1349(b) when he used hisrental car for personal travel
over the weekend before his government conference began on
aMonday. Mr. Chufo requested permission to rent a car over
the weekend to visit awork-related establishment. He did not,
however, visit the establishment; instead he used the car to
travel 300 miles on personal business.!’® The court held that
Mr. Chufo, not the government, had rented the car. Mr. Chufo
was responsible for paying the debt on his government-issued
credit card, even though the government would reimburse him
for hisofficial travel expenses.’®> According to the court, since
the government was not party to the contract, the rental car
could not be considered a vehicle “owned or leased by the
United States Government,” as those terms are used in section
1349(b).

Consistent with Chufo, the Department of Army General
Counsel has opined that “[i]f the cost of renting avehicle for a
period during which the vehicle is used for both official and
non-official travel does not exceed the cost of renting the vehi-
clefor the period reguired to accomplish official travel, thereis
no requirement to prorate the rental fee in computing autho-
rized reimbursement.”*% Of course, renters using rental cars
for both official and non-official travel may seek reimburse-
ment for the expenses resulting from official travel only. %

186. U.S. Der'T oF Derensg, Dir. 5500.7-R, JoinT ETHICs REGULATION, para. 2-301 (Aug. 30, 1993) (C2, 25 Mar. 1996) [hereinafter JER]. The regulation provides
that federal government resources, including “personnel, equipment, and property, shall be used by DOD employees for official purposes only,” subject to limited
exceptions. |d. para. 2-301b.

187. SeelJoint Fed. Travel Regs. 1U3200 (1 Mar. 2001) (military members) [hereinafter JFTR]; 2 Joint Travel Regs. 1 C2001.A.3 (1 Mar. 2001) (civilian employees)
[hereinafter JTR].

188. JER, supranote 32, para. 2-301; JFTR, supra note 33, 1U3200; JTR, supranote 32,  C2050.C.2. Official usewhileon TDY islimited to transportation between
places where the member’s presence is required for official business and between such places and temporary lodging. When public transportation is unavailable or
itsuseisimpracticable, travel to restaurants, drugstores, places of worship, barbershops, cleaning establishments, and simila placesrequired for the subsistence, com-
fort or health of the member isalso considered authorized officid use. See JFTR, supranote 187, 1U3200.A.; JTR, supra note 187, 1C2050.C.2. Use of agovernment
vehicle for anything other than these authorized uses could subject the user to disciplinary and possibly criminal sanctions, and, in the case of an accident, a finding
that he was acting outside the scope of his employment. See, e.g., 31 U.S.C. § 1349(b) (2000); 18 U.S.C. § 641 (2000); UCMJ art. 121a(2) (2000); U.S. Der'T oF
ARrRMY, REG. 58-1, MANAGEMENT, AcQuisiTIoN, AND Use oF MoTor VEHICLES, para 1 (10 June 1999) (C1, 28 Jan. 2001) [hereinafter AR 58-1];see also infra notes 211-
220 and accompanying text.

189. Thisarticle addresses only situations where the TDY traveler rents a vehicle directly from the rental company. Vehicles leased directly by the government are
considered government property. See JFTR, supra note 187, app. A; JTR, supra note 187, app. A; AR 58-1, supra note 188, paras. 1, 3-10, 3-11.

190. 45 F. 3d 419 (Fed. Cir. 1995).
191. Id. at 420.
192. Id. at 422.

193. Id. at 422. But cf. Abramsv. Trunzo, 129 F.3d 1174, 1176-78 (11th Cir. 1997) (government employee who rented car pursuant to TDY orders through Rental
Agreement Number 2 found to have acted as an agent of the government; government therefore “hired” therental car).

194. |d. The Department of Interior charged plaintiff with misusing a government vehiclein violation of § 1349(b). The Department dd not charge plaintiff “with
insubordination, nor with submission of afalse vehicle or reimbursement request.” 1d.

195. Id. at 421.
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Therefore, if the traveler recelves a weekly rate for the car,
and he wishes to use the car after his official businessis over,
he may continue to use the vehicle if the non-official use will
not exceed the cost of the official travel.®® For example, if an
employee is going to The Judge Advocate Genera’s School,
U.S. Army, to attend afive-day course, and the most economi-
cal rental car rateisaweekly rate, the employee may usethe car
for the full week. He does not need to prorate the cost of his
non-officia travel 1%

What thenis official travel? Officia travel would generally
include travel to and from the airport, to and from your lodging
location to your place of temporary duty, travel to and from
your place of worship, and travel to and from places to eat.
Other official travel will include trips to the doctor, drug store,
laundry or dry cleaning establishments, barbershops, and “sim-
ilar places required for the traveler’s subsistence, comfort or
health.”®® Federal employees will be reimbursed for official
travel only. While use of the rental vehicle for non-officia
travel is not expressley prohibited, it does raise liability ques-
tions for the government and more importantly, the renter.

Fender-Benders. Who Pays?
Liability Coverage

Unfortunately, accidents do happen while service members
or government employeeson TDY are driving rented vehicles.
While many of these accidents cause only property damage,
sometimes only to the rental vehicle itself, some accidents
involve significant personal injury to third parties. This note
next addresses the issue of liability costs for these accidents.

Who bears the liability: the individual renter, the rental car
company, or the United States? The answer to this question
may turn on whether the renter was engaged in official or non-
official travel at thetime of the accident.

Official Travel

As a general matter, any service member or government
employee who has an accident while engaged in official travel
will not be held personally liable for resulting damages. As
noted above, under the provisions of Rental Agreement Number
2, it isthe car rental company that will be responsible for dam-
ages both to the rental vehicle and to any injured third parties.
For damages in excess of the liability limits under the rental
contract, the federal government will be responsible.?*

Rental Agreement Number 2 requires participating rental
companies to maintain liability insurance for personal injury,
wrongful death, and property damage caused while renting to
federal employees. Under this coverage, the rental company
assumes responsibility for all collision damage to its vehicle,
regardless of fault,2 and up to the required minimum policy
limits for personal injury and third party property damages
resulting from an accident.?® In such cases, claimsfiled against
the Army are usually denied and the claimant is directed back
to the rental company.?*

Some cases will involve damagesin excess of the required
insurance limits provided in the rental contract or, with regard
to damages to the rental vehicle, will fall within one of the
exceptions to vehicle damage coverage listed in Rental Agree-
ment Number 2. In such cases, third-party personal injury and

196. See Memorandum from Mr. Matt Reres, Deputy General Counsel, Ethics and Fiscal, Department of the Army, Office of the General Counsdl , to Office of the
Inspector General (ATTN: SAIG-ZXL), subject: Reimbursement for Rental Cars Used for Both Officia and Non-official Travel (17 Apr. 1997) (on file with author)
[hereinafter Reres Memo].

197. 1d. For example, the traveler must bear any additional costs, such as gas, mileage charges, and liability, associated with non-official travel. 1d.

198. Id. But cf. JFTR, supra note 187, 1 U3415G (“Use of a[rental vehicle] islimited to official purposes.”); JTR, supra note 187, 1 C2102F (same). Litigation
Division believes travelers can use a rental vehiclefor persona use. First, Rental Agreement Number 2 does not prohibit persona use of rental vehicles. Second,
while some may arguethat 1 U3415G and 1 C2102F restrict use of therental car to official business, we believe the JFTR and JTR only address what is reimbursable,
and does not restrict other uses that incur no additional cost to the government. Prior Comptroller General determinations, to the extent they have decided that use
had to be for official purposes, were premised on a system of reimbursement that has been primarily replaced by Rental Agreement Number 2. Before Rental Agree-
ment Number 2, afederal employee who incurred damage to arental vehicle was required to pay the deductible amount for the damage and then h ad to seek reim-
bursement for the deductible on his travel voucher. Before the amount could be reimbursed,  U3415G and 1 C2102F required a determination that the damage
occurred while the claimant was conducting official business. Now, Rental Agreement Number 2 eliminates the need for this official use determination because it
covers all costs for property damagesto the rented vehicle.

199. Reres Memo, supra note 196.

200. JFTR, supra note 187, 1 U3415G; JTR, supra note 187, 1 C2102F; see also In re Captain Kenneth R. Peterson, USA, B-217921, 1986 U.S. Comp. Gen. LEXIS
1595, *1 (Jan. 29, 1986); Decision of Comptroller General, B-156536, 1965 U.S. Comp. Gen. LEXIS 2713, *1 (May 6, 1965).

201. U.S. Der'T oF ARMY, Pam. 27-162, LEcAL Services: CLAIMS PROCEDURES, paras. 2-82¢€(2), 2-100k (1 Apr. 1998) [hereinafter DA Pam 27-162).
202. CaAR RenTAL AGREEMENT, supranote 155, { 9b.
203. Id. f19a. See supra notes 176-182 and accompanying text.

204. See DA Pam 27-162, supra note 201, paras. 2-32e(3), 2-82¢e(1)(d)-(e).
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damage claims should be processed under the appropriate tort
claims statute. So long asthe employee or service member is
found to have been operating the vehicle whilein the scope of
his federal employment, as discussed below, the federal gov-
ernment will bear any liability.?®® Claims for damage to the
rental car should be processed under the JFTR or JTR as appro-
priate.?

Non-Official Travel

By the terms of Rental Agreement Number 2, coverageis not
limited to times when the renter is engaged in officia travel, or
within the scope of his employment.®” Rental Agreement Num-
ber 2 requires the rental company to maintain insurance that
will “protect the United States Government and its employees
against liability for personal injury, death, and property damage
arising from the use of the vehicles.”2® With regard to this cov-
erage, “[t]he conditions, restrictions and exclusions of the
applicable insurancefor any rental shall not be lessfavorableto
the Government and its employees than the coverage afforded
under standard automobile liability policies.”®® The insurance
provisions of Rental Agreement Number 2 may therefore apply
even if an accident occurs while the renter is engaged in non-
official travel 2% If the damages exceed the required insurance
limits provided in the rental contract, or if the rental company
correctly denies coverage under Rental Agreement Number 2,
who will be held liable, the federal government or the individ-
ual renter? The answer to this question will turn on whether the
driver was operating the vehicle within the scope of hisemploy-
ment.

205. Id. paras. 2-32¢(3)(b), 2-82¢(2).

206. Id.

207. See supra notes 176-182 and accompanying text.
208. CAR RenTAL AGREEMENT, supra note 155,  9a.

209. 1d.

FTCA and Scope of Employment

The Federal Tort Claims Act (FTCA)?! provides an exclu-
sive remedy against any employee of the government, for
“injury or lossof property, or persona injury or death arising or
resulting from the negligent or wrongful act or omission” of the
employee “while acting within the scope of his office or
employment.”?? A finding that afederal employee was acting
within the scope of his duties may therefore serve to immunize
him from personal liahility,?* and the United States may be
“substituted as the party defendant.” 24

Under the FTCA, the law of the state where the incident
occurred governs the question of whether a federal employee
was acting within the scope of hisemployment at the time of an
accident.?> The state law standards will be applied to the par-
ticular factsof eachincident. Generally, the more the factsindi-
cate that a federal employee was using a rental vehicle for
personal, as opposed to official travel, the less appropriate an
in-scope finding becomes. This is highlighted by Clamor v.
United States,?'® a recent decision out of the Ninth Circuit.
Applying Hawaii law, the court found that acivilian employee
of the Navy was not acting within scope at the time he had an
accident driving a rented car. The accident occurred on the
naval base where the civilian employee was performing TDY,
while hewason his way back to his hotel at the end of the duty
day.?*” In reaching its holding, the court noted that the
employee “was not engaged in any errand for his employer, but
was leaving work and free to do whatever he wished.”?® The
government derived no benefit from his activities once he
stopped working and left for the day, “any more than it does

210. EditorsNote: The MTMC takesthe position that the required coverageswould apply to both official and non-official use of the rented vehicle,but acknowledges
that some of the participating rental companies do not concur in thisinterpretation. Telephone Interview with William J. Merrigan, Attorney, Headquarters, Military
Traffic Management Command (Mar. 23, 2001) (Mr. Merrigan isthe MTMC attorney responsible for Rental Agreement Number 2.). This interpretation may also
conflict with the language of paragraph one of Rental Agreement Number 2, which limits the agreement’s applicability to renta's “authorized by the Government.”
CaRr ReNTAL AGREEMENT, supra note 155, 1. See USALSA Report, Litigation Division Note, Liability of the United States for Accidents Involvirng Vehicles Rented
Under the United Sates Government Car Rental Agreement, ArRmy Law., July 1995, at 43 (stating that the insurance provisions of Rental Agreement Number 2 may
not apply if therenta vehicle is operated for personal use) [hereinafter USAL SA Report].

211. 28 U.S.C. §8 1346, 2671-2680 (2000). The FTCA isimplemented by U.S.Der't oF ArRMY, ReG. 27-20, chs. 2, 4 (1 Apr. 1998) [hereinafter AR 27-20].

212. Federal Employees Liability Reform and Tort Compensation Act of 1988 (Westfal Act), 28 U.S.C. § 2679.

213. See Flohr v. Mackovjak, 84 F.3d 386, 389 (11th Cir. 1996).

214. 28 U.S.C. § 2679(d)(1).

215. 1d. § 1346(b); see, eg., Clamor v. United States, 2001 U.S, App. LEXIS 3114, *4 (9th Cir. 2001) (to be published at 240 F.3d 1215); Flohr, 84 F.3d at 390; DA

Pam 27-162, supra note 201, para. 2-67f.

216. 2001 U.S. App. LEXIS 3114, *1.
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when any other employee departsfor the evening.”#° Although
Clamor may be viewed as an extreme holding, it highlights that
federal employees may not benefit from the immunity con-
ferred by the FTCA if they areusing arental car for non-officia
purposes.??°

What to Consider When Recommending Whether a
Government Employee Was Acting Within the Scope of
His Employment While Driving a Rented Vehicle?

Plaintiffs periodically sue government employees in their
individual capacity alleging various causes of action arising
from atort.?* When a plaintiff sues afedera employeein his
individua capacity, the individual may seek representation by
the Department of Justice.?2 Army Regulation 27-40%% outlines
the procedures judge advocates should follow when they
receive such requests.?*

Judge advocates should immediately notify Army Litigation
Division of arequest for representation and then beginto inves-
tigate the claim. This usually entails doing a mini-litigation
report on the facts and circumstances surrounding the incident
that forms the basis of the suit.?® The staff judge advocate
(SJA) or legal adviser should make conclusions as to whether

217. 1d. at *3-6.

218. Id. at *6.

219. Id.

the empl oyee was acting within the scope of employment. The
SJA or legal adviser should a so recommend whether the Attor-
ney General should certify that the employee was acting in the
scope of employment or whether the DOJ should grant repre-
sentation.? If the U.S. Attorney certifies the employee was
acting within the scope of his office or employment, the U.S.
Attorney will move to substitute the United States asthe defen-
dant and to have the case removed from state to federal court if
necessary.??’

When determining whether an employee was acting in the
scope of his employment at the time of the incident that is the
subject of alawsuit, the decision will depend on the facts of the
individua case and the state law to be applied. Factorsto con-
sider include: the time of the accident, how far the employee
was from the duty or lodging site, the purpose of the trip, the
length of the TDY, and the law of scope of employment in the
state where the accident took place. If the driver wasinvolved
in official and non-official travel, the judge advocate should
also determinethe point on the trip where the purpose changed
from officia to non-official, and whether the trip re-converted
at any time to officia travel.?® In close cases, the judge advo-
cate may want to consider including amap of the TDY areaand
the accident location. These factors are by no means exhaus-
tive, but are illustrative of many seen in the various cases the

220. For alist of additional casesfinding federal employees out of scope at the time of a car accident, seeU.S. ArRmY CLAIms Service, OTJAG, FeperaL TorT CLAIMS
Act Hanbsook 115 (1998) [hereinafter FTCA Hanpeook]. For an extreme example of afinding that an employee was within scope at the time of a car accident, see
Prince v. Creel, 358 F. Supp. 234 (E.D. Tenn. 1972). In Prince the Federal District Court for the Eastern District of Tennessee found that an employee of the Federal
Trade Commission was acting within the scope of his employment when he had an accident driving his own car to aTDY site. The ¢ ourt reached its holding even
though the driver began TDY travel aday early, the day of the accident, to visit relatives. 1d. at 237-38. For alist of additional casesfinding federal employeeswithin
scope at the time of a car accident see FTCA HANDBOOK, supra, at 114.

221. Thisarticle does not discuss suits for medical malpractice or constitutional torts, only torts arising out of use of a rental vehicle while on officia travel.

222. 28 U.S.C. § 2679(c) (2000).

223. U.S. DerP'T oF ArRMY, REG. 27-40, LEGAL ServIcES: LiTiGaTION, ch. 4 (19 Sept. 1994) [hereinafter AR 27-40].

224. Paragraph 4.4 addresses the actions SJAs or legal advisors should take when they learn “of alawsuit aleging individual liability against [Department of the
Army] personnel as aresult of performance of official duties....” Id. para 4.4a Judge advocates might also learn of an accident involving potential government
liability before any lawsuits arefiled, in which case they should open a potential claim fileand initiate an investigation. AR 27-20, supra note 211, para. 2-2c.(1). In
the case of an accident involving arental car, the judge advocate should also notify the rental company, as failure to do so inatimely fashion may relieve the company
of its contractua liability under some state laws.

225. AR 27-40, supranote 223, para. 4.4a(5) requires the servicing judge advocate to provide “facts surrounding the incident for which defendant isbeing sued and
those rel ating to scope of employment; the SJA’s or legal adviser’s conclusions concerning scope of employment; and, arecommendation whether certification by the
Attorney General or representation by a Department of Justice (DOJ) attorney should be granted.” Id.

226. 1d.

227. 28 U.S.C. § 2679(d)(1) (2000).

228. The judge advocate or legal adviser should interview the employee and provide a memorandum of her notes instead of asking the winess to write a statement.
Formal statements must be disclosed in discovery while notes of personal interviews are attorney work-product. If the memorandum paraphrases everything thedriver

says, some Assistant U.S. Attorneys may disclose the paraphrased portions. If the traveler was acivilian employee and a labor case ensued from the accident, include
acopy of the proceedings. The proceedings may contain admissions or statements of government officials that may be relevant to scope of employment issues.
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Army Litigation Division Tort Branch has considered in mak-
ing scope of employment recommendations to DOJ.

What To Consider Before Renting a Car While on TDY

If a government employee is going to use a rental vehicle
while on authorized TDY, he should ensure that the rental com-
pany franchise is a party to Rental Agreement Number 2, and
that the company applies the agreement to the vehicle he will
rent.?® Renters should also be advised to ensure that the rental
contract itself states that Rental Agreement Number 2 applies.

The employee should also check his insurance policy and
with hisinsurance agent to review the terms of hispolicy. If he
might use the rental car for persona travel, he must determine
whether his policy will cover him while driving a rental car
rented with government orders. Some insurance companies
will cover such damages; others may require a separate rider on
the insurance policy.?°

If traveling overseas, or stationed overseas with plans to
travel in the United States, he should check hisinsurance policy
to see whether it covers him if involved in an accident while
conducting personal travel. Service members and federal
employees do not want to learn that they have no coverage after
an accident. If the insurance policy will not cover persona

travel, the employee should consider buying additional insur-
ance from the rental company?* or foregoing personal travel.

If using arental car for non-officia purposes, the employee
should keep track of the costs for the non-officia travel. One
suggestion is to fill the tank before beginning the non-official
travel and again at completion. Thisis easy if the traveler is
using the car for alonger trip, but it is dightly moredifficult to
do when he decides to use the car for persona errands. If the
traveler decides not to keep track of the individual mileage for
personal errands, he should consider foregoing reimbursement
for areasonable portion of his gascosts. If the car renta does
not provide for unlimited mileage, the traveler should keep
track of all mileage attributableto personal use.

Conclusion

Judge advocates and legal advisers can provide a service to
federal employees by aerting them to potential problemswhen
using a rental car while on temporary duty. Because not all
travel in arental vehicle may be for official business, we need
to educate employees about what travel will be considered for
official business. Federal employees may face personal liabil-
ity for damages that exceed the insurance limits of Rental
Agreement Number 2, especially if their personal car insurance
does not cover them while using avehicle rented under govern-
ment orders. Major Amrein.

229. Thetermsof paragraph 2 of Rental Agreement Number 2 should make the agreement appli cable to substitute vehicles provided by the rental company. However,
some companies assert claims for damages to vehicles not specifically listed in the agreement. See USAL SA Report, supra note 210, at 42 n.16.

230. See, eg., Abramsv. Trunzo, 129 F.3d 1174 (11th Cir. 1997) (examining applicability of private insurance contract provision excluding coverage for vehicles

“hired” by the government).

231. Thisisanon-reimbursable expense. See supra note 197 and accompanying text.
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Claims Report
United States Army Claims Service

Tort Claims Notes
Use of Annuitiesfor Claims Arising in Foreign Countries

For individuals seeking compensation for injuries or damage
incurred in foreign countries and caused by U.S. employees,
they generally must pursue their remedy under the Military
Claims Act (MCA),* or the Foreign Claims Act (FCA).2 Both
statutes give the Secretary of the Army authority to prescribe
regulations to implement their terms.® Under theimplementing
regulations, the Commander, United States Army Claims Ser-
vice (USARCS), may require future periodic payments® of
damages.® The Commander, USARCS may require such pay-
ments when:

(1) It is necessary to ensure adequate care
and compensation for a minor or other
incompetent claimant or unemployed survi-
vor over aperiod of years[;]

(2) A medical trustisnecessary to ensurethe
long-term availability of funds for antici-
pated future medical care, the cost of which
is difficult to predict[; or]

(3) The injured party’s life expectancy can-
not be reasonably determined or is likely to
be shortened.®

Normally, such settlements involve sums that reguire
USARCS action or approval.” However, field offices may
encounter instances within their settlement authority that will

1. 10 U.S.C. § 2733 (2000).

2. 1d.§2734.

involve future periodic payments to minors at the time they
reach the age of mgjority. Insome foreign countriesit may be
difficult or even impossible to obtain court approval of a
minor's claim. If the claim is settled with the parents and the
settlement is challenged when the minor reaches the age of
majority, particularly where the parents have benefited and not
the minor, the settlement may not be considered valid. Whether
court approval is required or not, it is especially important that
the settlement be structured to ensure that the minor actually
receives the proceeds of the settlement after reaching the age of
majority.® One way of handling the problem is to purchase an
annuity payable at the time the child attains the age of majority
or later. Another way isto pay the settlement amount to atrust
account.®

In the case of annuities, an annuity is purchased from an
insurance company that will guarantee the future periodic pay-
ment of a sum of money. Often, the future periodic payments
are for life. A life annuity is one that guarantees a stream of
income until the beneficiary's death. Because the cost of an
annuity for life is very sensitive to the beneficiary's date of
birth, carriers will not provide a life quote until proof of ageis
established.

It is USARCS policy™ to use only insurance carriers that
meet the qualifications of the Uniform Periodic Payments of
Judgments Act.'* The company must have a minimum of
$100,000,000 capital and surplus exclusive of any mandatory
security valuation and reserve.’? In addition, the company must

3. 1d. 882733(a) (MCA), 2734(a) (FCA). The MCA isimplemented by U.S. Der' T oF ArRmY, ReG. 27-20, LEGAL SERvICES: CLAIMS, chs. 2-3 (31 Dec. 1997) [herein-

after AR 27-20]. The FCA isimplemented by AR 27-20, supra, chs. 2, 10.

4. A structured settlement that calls for specific amounts to be paid to the claimant at specified future dates or events, such ashospitaization or reaching designated
ages. See generally U.S. Der'T oF ARMY, Pam. 27-162, LEcaL Services: CLAIMS PRoceDURES, para. 2-83 (1 Apr. 1998) [hereinafter DA Pam. 27-162].

5. AR 27-20, supra note 3, para. 2-46. In contrast, the Federa Tort Claims Act, 28 U.S.C. 88§ 1346, 2671-2680 (2000), is implemented by Department of Justice
(DOJ) regulations] Administrative Claims Under the Federal Tort ClaimsAct, 28 C.ER. 88 14.1-.11 (1999)0] that do not require or even mention the use of annuities
as amode of settlement even though it iswidely used by USARCS and other agencies. See AR 27-20, supra note 3, para. 2-46a.

6. AR 27-20, supra note 3, para. 2-46a(1)-(3); DA Pam. 27-162, supra note 4, para. 2-83b(1)-(3).

7. See AR 27-20, supranote 3, paras. 3-6 (settlement authority under the MCA), 10-9 (settlement authority under the FCA).

8. For guidance on claimsinvolving minorsand the requirement to obtain court approval, see AR 27-20, supra note 3, para. 2-56b. Generally, whether court approval
isrequired depends on thelocal law of thedomicile of the minor. Seeid. At aminimum, parents should be appointed as guardians or have such authority under local

law.

9. See DA Pawm. 27-162, supra note 4, para. 2-83a.

10. See Standard Operating Procedure, Torts Division, United States Army Claims Service, subject: SOP Governing the Use of Structured Settlements (18 May 2000)

(onfile with the Torts Division, USARCS).
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have a qualifying rating from at least two of four listed rating
organizations.®

Certain problems arise in claims under the FCA when the
injured party and beneficiary of the annuity areinhabitants of a
foreign country. Life insurance companies will not write life
annuities if the beneficiary resides in aforeign country because
they feel they cannot validate the beneficiary's date of birth
through a birth certificate or socia security number. Similarly,
they may also be unableto validate the death of the beneficiary.
Whether such beliefs are founded or not, carriers are skeptical
of proof of age and death outside the United States. The prob-
lem, however, does not apply to claims under the MCA where
a family member or civilian employee is temporarily residing
in aforeign country. One method of avoiding the uncertainties
of verification is to structure the periodic payments for aterm
of years or periodic lump-sum payments.

Problems may also be encountered with banks in foreign
countries. Carriers will not allow direct deposits of annuity
payments to a claimant's bank in a foreign country unless the
bank isamember of the American Banking Association (ABA)
and it has alisted ABA number. If direct deposit is not an
option, ensure that the claimant has a post office box number or
other qualified addressto assurereceipt of checks. If thatisnot
feasible, checks can be mailed directly to the claimant's bank.
Mr. Dolan.

DenialsUnder Both the FTCA and the MCA

In the United States, the Federal Tort Claims Act (FTCA)*
provides an exclusive negligence remedy unless judicially
determined to beinapplicable.”® If aclaim arisesin the United
States that only alleges negligence, the denial of such claim
should be based upon the FTCA.** The denial letter should

include a paragraph giving the claimant the right to request
reconsideration. Because the office that is denying theclaim is
supposed to reconsider its decision to deny upon arequest from
the claimant, the reconsideration paragraph should specifically
advise the claimant to send the request for reconsideration to
that office. Thefield office’s address should be given in the let-
ter, not the U.S. Army Claims Service's (USARCS) address.
That will prevent the claimant from sending his reconsideration
directly to USARCS and bypassing thefield offices. Claimants
will be advised in the | etter acknowledging receipt of the recon-
sideration request that, if the field office does not change its
decision, then reconsideration will be forwarded to higher
authority for final administrative action.

For claims arising outside the United States, the FTCA is
inapplicable. For negligence claims arising outside the United
States by family members of soldiers and U.S civilian employ-
ees, as well as U.S. civilians, tourists, or citizens not perma-
nently residing in a foreign country, a denial must cite the
Military Claims Act (MCA)* unless a current Status of Forces
Agreement applies.’* The MCA denial letter must have an
appeal paragraph giving the claimant an opportunity to appeal
within sixty days of receipt of the denial letter.® Aswith the
FTCA reconsideration provisions, the appeal paragraph should
clearly state which officeisto receive the appeal to avoid delay
in processing the appeal.*

Claims arising out of noncombat activities of the armed
forces worldwide should be considered under the MCA. While
such claims may be paid under the MCA, denials should be
under both the FTCA and MCA.% Consider the example of a
claim alleging property damage from blasting activities from an
adjacent military installation. Whether negligence was actually
involved is something that may never be ascertained. When the
property damage is shown to have been caused by the blasting
activities, the resolution of such claims should not be delayed

11. UniF. Periobic PAYMENT oF JUuDGMENTS AcT 88 1-24, 14 U.L .A. 10-42 (Supp. 1998), reprinted in DAnIEL W. HINDERT ET AL., STRUCTURED SETTLEMENTS AND PERIODIC

PayMENT oF JUDGMENTS app. B (2000).

12. 1d. § 18(b)(3).

13. Id. § 18(b)(4). The ratingsand organizations are as follows: from A.M. Best Company, an Unqualified A+, A+, or A; from Moody’s a AAA, AA1, AA2, or
AAS3; from Standard and Poorsa AAA, AA+, or AA; from Duff and Phelpsa AAA, AA+, AA, or AA-.

14. 28 U.S.C. 88 1346, 2671-2680 (2000); see AR 27-20, supra note 3, chs. 2, 4.

15. See AR 27-20, supra note 3, para. 3-2b.

16. See DA Pawm. 27-162, supra note 4, fig. 261-A (sample FTCA denial letter).

17. 10U.S.C. 82733 (2000); AR 27-20, supranote 3, ch. 3. The Military Claims Act applies worldwide and allows recovery for damage caused by the negligent or
wrongful conduct of service members and civilian employees. |t also allows recovery for damage caused by the noncombat activitiesof the armed forces.

18. See DA Pawm. 27-162, supra note 4, para. 3-4a (1).
19. Id.fig. 2-60 (sample MCA denial letter).
20. 1d.

21. 1d.fig. 2-61B (sample FTCA/MCA combination denial |etter).
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by trying to investigate whether negligence existed. For exam-
ple, it will be time-consuming to determine whether a range
was located too close to an adjacent town or whether a unit con-
tinued firing when they knew that a neighboring landowner’s
land was on fire. If the National Guard conducts noncombat
activities, such asblasting activities, the claim would be consid-
ered under the National Guard Claims Act (NGCA),? not the
MCA. Denids of the National Guard claims should be under
both the FTCA and the NGCA .#

22. AR 27-20, supranote 3, ch. 6.

When there are multiple claimantswhose claims all arise out
of asingle disaster, such as a chemical spill or amajor explo-
sion caused by noncombat activities in their state capadty, the
question always arises about paying the smaller claims imme-
diately. Because the FTCA does not allow advance payments
as doesthe MCA, the MCA should be used to pay these claims.
If such claims are denied, deny under both the FTCA and the
MCA. Ms. Haffey.

23. 32 U.S.C. § 715 (2000); AR 27-20, supra note 3, ch. 6 (implementing the NGCA).
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army (TIJAGSA), isrestricted to students who have confirmed
reservations. Reservationsfor TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservationin ATRRS, you do not
have areservation for aTJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting areservation, you should know the foll ow-
ing:

TJAGSA School Code—181

Course Name—133d Contract Attorneys Course 5F-F10

Course Number—133d Contract Attorney’s Course 5F-F10

Class Number—133d Contract Attorney’s Course 5F-F10

To verify aconfirmed reservation, ask your training officeto
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General’s School is an approved spon-
sor of CLE coursesin all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT, DE, FL,GA, ID, IN, 1A, KS, LA, MN, MS, MO, MT,
NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, VT,
VA, WA, WV, WI, and WY.

2. TJAGSA CLE Course Schedule

2001
March 2001

5-9 March 60th Fiscal Law Course (5F-F12).

19-30 March 15th Criminal Law Advocacy
Course (5F-F34).

26-30 March 3d Advanced Contract Law
Course (5F-F103).

26-30 March 165th Senior Officers Legal

Orientation Course (5F-F1).

April 2001
2-6 April

9-13 April

16-20 April

23-27 April

23-26 April

30 April-

11 May

May 2001

7-25May

14-18 May

June 2001

4-7 June

4-8 June

4 June-

13 July

4-15 June

5-29 June

6-8 June

11-15 June

18-22 June

25th Admin Law for Military
Installations Course (5F-F24).

3d Basics for Ethics Counselors
Workshop (5F-F202).

12th Law for Legal NCOs Course
(512-71D/20/30).

FY 2001 USAREUR Legal
Assistance CLE (5F-F23E).

2001 Reserve Component Judge
Advocate Workshop (5F-F56).

146th Contract Attorneys Course
(5F-F10).

44th Military Judge Course
(5F-F33).

48th Legal Assistance Course
(5F-F23).

4th Intelligence Law Workshop
(5F-F41).

166th Senior OfficersLegal
Orientation Course (5F-F1).

8th JA Warrant Officer Basic
Course (7A-550A0).

6th RC Warrant Officer Basic
Course (Phasel)
(7A-550A0-RC).

155th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

Judge Advocate Recruiting
Conference (JARC-181).

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).
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18-22 June

18-29 June

25-27 June
29 June-
7 September
July 2001

8-13 July

9-10 July

16-20 July

16 July-

10 August

16 July-
31 August

30 July-
10 August

August 2001

6-10 August

13 August-
23 May 02

20-24 August

20-31 August

September 2001

10-14 September

10-14 September

10-21 September

12th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th RC Warrant Officer Basic
Course (Phase )
(7A-550A0-RC).

Career Services Directors
Conference.

155th Officer Basic Course (Phase
11, TIAGSA) (5-27-C20).

12th Legal Administrators Course
(7A-550A1).

32d Methods of Instruction
Course (Phase ) (5F-F70).

76th Law of War Workshop
(5F-F42).

2d JA Warrant Officer Advanced
Course (7A-550A2).

5th Court Reporter Course
(512-71DC5).

147th Contract Attorneys Course
(5F-F10).

19th Federal Litigation Course
(5F-F29).

50th Graduate Course (5-27-C22).
7th Military Justice Managers
Course (5F-F31).

36th Operationa Law Seminar
(5F-F47).

2d Court Reporting Symposium
(512-71DCS6).

2001 USAREUR Administrative
Law CLE (5F-F24E).

16th Criminal Law Advocacy
Course (5F-F34).

17-21 September
18 September-
12 October

24-25 September

October 2001

1-5 October
1 October-

20 November
12 October-

21 December
15-19 October
23-26 October
29 October-

2 November

November 2001
12-16 November

26-30 November

26-30 November

26-30 November

December 2001

3-7 December

3-7 December

10-14 December

49th Legal Assistance Course
(5F-F23).

156th Officer Basic Course
(Phase |, Fort Lee) (5-27-C20).

32d Methods of Instruction
Course (Phase I1) (5F-F70).

2001 JAG Annua CLEWorkshop
(5F-JAG).

6th Court Reporter Course
(512-71DCY5).

156th Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

167th Senior OfficersLegal
Orientation Course (5F-F1).

FY 2002 USAREUR Lega
Assistance CLE (5F-F23E).

61st Fiscal Law Course (5F-F12).

25th Criminal Law New
Developments Course
(5F-F35).

55th Federal Labor Relations
Course (5F-F22).

168th Senior OfficersLegal
Orientation Course (5F-F1).

2001 USAREUR Operational
Law CLE (5F-F4A7E).

2001 USAREUR Criminal Law
Advocecy CLE (5F-F35E).

2001 Government Contract Law
Symposium (5F-F11).

5th Tax Law for Attorneys Course
(5F-F28)
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January 2002

2-5 January

7-11 January

7-11 January

7 January-

26 February

8 January-
1 February

15-18 January
16-18 January
20 January-

1 February

28 January-
1 February

February 2002

1 February-
12 April

4-8 February
4-8 February
25 February-

1 March

25 February-
8 March

March 2002
4-8 March

18-29 March

25-29 March

54

2002

2002 Hawaii Tax CLE
(5F-F28H).

2002 PACOM Tax CLE
(5F-F28P).

2002 USAREUR Contract &
Fiscal Law CLE (5F-F15E).

7th Court Reporter Course
(512-71DC5).

157th Officer Basic Course
(Phase |, Fort Lee) (5-27-C20).

2002 USAREUR Tax CLE
(5F-F28E).

8th RC General Officers Legal
Orientation Course (5F-F3).

2002 JAOAC (Phase I1)
(5F-F55).

169th Senior Officers Legal
Orientation Course (5F-F1).

157th Officer Basic Course (Phase
11, TIAGSA) (5-27-C20).

77th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

62d Fiscal Law Course (5F-F12).

37th Operationa Law Seminar
(5F-F47).

63d Fiscal Law Course (5F-F12).

17th Criminal Law Advocacy
Course (5F-F34).

4th Contract Litigation Course
(5F-F103).

25-29 March

April 2002

1-5 April

15-19 April

15-19 April

22-25 April

29 April-

10 May

29 April-
17 May

May 2002

13-17 May

June 2002

3-7 June

3-14 June

3 June-

12 July

4-28 June

10-14 June

17-21 June

17-22 June

17-28 June

24-26 June

170th Senior OfficersLegal
Orientation Course (5F-F1).

26th Admin Law for Military
Installations Course (5F-F24).

4th Basics for Ethics Counselors
Workshop (5F-F202).

13th Law for Legal NCOs Course
(512-71D/20/30).

2002 Reserve Component Judge
Advocate Workshop (5F-F56).

148th Contract Attorneys Course
(5F-F10).

45th Military Judge Course
(BF-F33).

50th Legal Assistance Course
(5F-F23).

171st Senior Officers Legal
Orientation Course (5F-F1).

7th RC Warrant Officer Basic
Course (Phasel)
(7A-550A0-RC).

9th JA Warrant Officer Basic
Course (7A-550A0).

158th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

32d Staff Judge Advocate Course
(5F-F52).

13th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th Chief Legal NCO Course
512-71D-CLNCO).

7th RC Warrant Officer Basic
Course (Phase )
(7A-550A0-RC).

Career Services Directors
Conference.
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28 June-
6 September

July 2002

8-9 July

8-12 July

15 July-

9 August
15-19 July
15 July-

30 August

29 July-
9 August

August 2002

5-9 August

12 August-
May 2003

19-23 August

19-30 August

September 2002

4-6 September

9-13 September

9-20 September

11-13 September

16-20 September

23-24 September

158th Officer Basic Course (Phase
11, TIAGSA) (5-27-C20).

33d Methods of Instruction
Course (Phase ) (5F-F70).

13th Legal Administrators Course
(7A-550A1).

3d JA Warrant Officer Advanced
Course (7A-550A2).

78th Law of War Workshop
(5F-F42).

8th Court Reporter Course
(512-71DC5).

149th Contract Attorneys Course
(5F-F10).

20th Federal Litigation Course
(5F-F29).

51st Graduate Course (5-27-C22).

8th Military Justice Managers
Course (5F-F31).

38th Operationa Law Seminar
(5F-F47).

2002 USAREUR Legal
Assistance CLE (5F-F23E).

2002 USAREUR Administrative
Law CLE (5F-F24E).

18th Criminal Law Advocacy
Course (5F-F34).

3d Court Reporting Symposium
(512-71DCS).

51st Legal Assistance Course
(5F-F23).

33d Methods of Instruction
Course (Phase Il) (5F-F70).

3. Civilian-Sponsored CLE Courses

6 April
ICLE

12 April
ICLE

19 April
ICLE

15-19 Oct

Criminal Law
Clayton State College
Atlanta, Georgia

Appellate Practice
Ritz Carlton Downtown
Atlanta, Georgia

Practical Discovery
Atlanta, Georgia

Military Administrative Law
Conference and The Honorable
Walter T. Cox, |1, Military Legd
History Symposium

Spates Hall, Fort Myer, Virginia

For further infor mation on civilian coursesin your area,
please contact one of theingtitutionslisted below:

AAJE:

ABA:

AGACL:

ALIABA:

ASLM:

American Academy of Judicial Education
P.O. Box 728

University, MS 38677-0728

(662) 915-1225

American Bar Association
750 North L ake Shore Drive
Chicago, IL 60611

(312) 988-6200

Association of Government Attorneys
in Capitd Litigation

Arizona Attorney General’s Office
ATTN: Jan Dyer

1275 West Washington

Phoenix, AZ 85007

(602) 542-8552

American Law Institute-American Bar
Association

Committee on Continuing Professional
Education

4025 Chestnut Street

Philadel phia, PA 19104-3099

(800) CLE-NEWS or (215) 243-1600

American Society of Law and Medicine
Boston University School of Law

765 Commonwesalth Avenue

Boston, MA 02215

(617) 262-4990CCEB:

Continuing Education of the Bar
University of California Extension
2300 Shattuck Avenue
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CLA:

CLESN:

ESI:

FBA:

FB:

GICLE:

Gll:

GWU:

IICLE:

LRP:
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Berkeley, CA 94704
(510) 642-3973

Computer Law Association, Inc.
3028 Javier Road, Suite 500E
Fairfax, VA 22031

(703) 560-7747

CLE Satellite Network
920 Spring Street
Springfield, IL 62704
(217) 525-0744

(800) 521-8662

Educational Services Institute

5201 L eesburg Pike, Suite 600
Falls Church, VA 22041-3202
(703) 379-2900

Federal Bar Association
1815 H Street, NW, Suite 408
Washington, DC 20006-3697
(202) 638-0252

Florida Bar
650 Apalachee Parkway
Tallahassee, FL 32399-2300

The Institute of Continuing L egal
Education

P.O. Box 1885

Athens, GA 30603

(706) 369-5664

Government Institutes, Inc.

966 Hungerford Drive, Suite 24
Rockville, MD 20850

(301) 251-9250

Government Contracts Program
The George Washington University
National Law Center

2020 K Street, NW, Room 2107
Washington, DC 20052

(202) 994-5272

Illinois Institute for CLE
2395 W. Jefferson Street
Springfield, IL 62702
(217) 787-2080

LRP Publications

1555 King Street, Suite 200
Alexandria, VA 22314
(703) 684-0510

(800) 727-1227

LSU:

MLI:

NCDA:

NITA:

NJC:

NMTLA:

PBI:

PLI:

TBA:

TLS:

L ouisiana State University

Center on Continuing Professional
Devel opment

Paul M. Herbert Law Center
Baton Rouge, LA 70803-1000
(504) 388-5837

Medi-Legal Institute

15301 Ventura Boulevard, Suite 300
Sherman Oaks, CA 91403

(800) 443-0100

National College of District Attorneys
University of Houston Law Center
4800 Calhoun Street

Houston, TX 77204-6380

(713) 747-NCDA

National Institute for Trial Advocacy
1507 Energy Park Drive

St. Paul, MN 55108

(612) 644-0323 in (MN and AK)
(800) 225-6482

Nationa Judicia College
Judicial College Building
University of Nevada
Reno, NV 89557

New Mexico Trial Lawyers
Association

P.O. Box 301

Albuquerque, NM 87103
(505) 243-6003

Pennsylvania Bar Institute
104 South Street

P.O. Box 1027

Harrisburg, PA 17108-1027
(717) 233-5774

(800) 932-4637

Practicing Law Institute
810 Seventh Avenue
New York, NY 10019
(212) 765-5700

Tennessee Bar Association
3622 West End Avenue
Nashville, TN 37205

(615) 383-7421

Tulane Law School

Tulane University CLE

8200 Hampson Avenue, Suite 300
New Orleans, LA 70118

(504) 865-5900
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UMLC:
P.O. Box 248087
Coral Gables, FL 33124
(305) 284-4762

University of Miami Law Center

uUT: The University of Texas School of

Law

Office of Continuing Legal Education

727 East 26th Street
Austin, TX 78705-9968

VCLE:
Trial Advocacy Ingtitute
P.O. Box 4468
Charlottesville, VA 22905.

University of Virginia School of Law

4. Mandatory Continuing Legal Education Jurisdiction

and Reporting Dates

State L ocal Official

Director of CLE

AL StateBar

415 Dexter Ave.
Montgomery, AL 36104
(334) 269-1515
http://www.al abar.org/

Alabama**

Administrative Assistant
State Bar of AZ

111 W. Monroe St

Ste. 1800

Phoenix, AZ 85003-1742
(602) 340-7328
http://www.azbar.org/Attor-
neyResources/mcle.asp

Arizona

Arkansas Secretary Arkansas CLE Bd
Supreme Court of AR

120 Justice Building

625 Marshall

Little Rock, AR 72201
(501) 374-1855
http://courts.state.ar.us/cler-

uleghtm

CLE Requirements

-Twelve hours per year.
-Military attorneys are
exempt but must declare
exemption.

-Reporting date:

31 December.

-Fifteen hours per year,
three hours must be in
legal ethics.
-Reporting date:

15 September.

-Twelve hours per year,
one hour must bein legal
ethics.

-Reporting date:

30 June.

California*

Colorado

Delaware

Florida**

Georgia

Director

Office of Certification
The State Bar of CA

180 Howard Street

San Francisco, CA 94102
(415) 538-2133
http://calbar.org

Executive Director

CO Supreme Court

Board of CLE & Judicial
Education

600 17th St., Ste., #520S

Denver, CO 80202

(303) 893-8094

http://

WWW.courts.state.co.us/cle/

cle.htm

Executive Director
Commissionon CLE

200 W. 9th &t.

Ste. 300-B

Wilmington, DE 19801
(302) 577-7040
http://courts.state.de.us/cle/
rules.htm

Course Approval Specialist

Lega Specidization and
Education

TheFL Bar

650 A palachee Parkway

Tallahassee, FL 32399-2300

(850) 561-5842

http://www.flabar.org/new-

flabar/memberservices/cer-

tify/blse600.html

GA Commissionon
Continuing Lawyer
Competency

800 The Hurt Bldg.

50 Hurt Plaza

Atlanta, GA 30303

(404) 527-8712

http://www.gabar.org/

ga_bar/frame7.htm
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-Twenty-five hours over
three years of which four
hours required in ethics,
one hour required in sub-
stance abuse and emotion-
al distress, one hour
required in elimination of
bias.

-Reporting date/period:
Group 1 (Last Name A-G)
1 Feb 01-31 Jan 04 and ev-
ery thrity-six months
thereafter)

Group 2 (Last NameH-M)
1 Feb 007-31 Jan 03 and
every thirty-sx months
thereafter)

Group 3 (Last Name N-2)
1 Feb 99-31 Jan 02 and ev-
ery thirty-six months
thereafter)

-Forty-five hours over
threeyear period, seven
hours must bein legal eth-
ics.

-Reporting date: Anytime
within three-year period.

-Twenty-four hours over
two yearsincluding a
least four hoursin En-
hanced Ethics. See web-
site for specific
requirementsfor newly
admitted attorneys.
-Reporting date:

Period ends 31 December.

-Thirty hoursover athree
year period, five hours
must be in legal ethics,
professionalism, or sub-
stance abuse.

-Active duty military at-
torneys, and out-of-state
attorneys are exempt.
-Reporting date: Every
three years during month
designated by the Bar.

-Twelve hours per year,
includingonehour inlegal
ethics, one hour profes-
sionalism and three hours
trial practice.

-Out-of -state attorneys ex-
empt.

-Reporting date:

31 January
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Idaho

Indiana

lowa

Kansas

Kentucky

Louisiana**

58

Membership Administrator
ID State Bar

P.O. Box 895

Boise, 1D 83701-0895
(208) 334-4500
http://www.state.id.us/isb/
mcle_rules.htm

Executive Director

IN Commission for CLE

Merchants Plaza

115 W. Washington St.

South Tower #1065

Indianapolis, IN 46204-
3417

(317) 232-1943

http://www .state.in.ug/judi-

ciary/courtrules/admiss.pdf

Executive Director

Commission on Continuing
Lega Education

State Capitol

DesMoines, |1A 50319

(515) 246-8076

No web site available

Executive Director
CLE Commission
400 S. Kansas Ave.
Suite 202

Topeka, KS 66603
(785) 357-6510
http://www .kscle.org

Director for CLE

KY Bar Association

514 W. Main St.

Frankfort, KY 40601-1883
(502) 564-3795
http://www .kybar.org/cler-
ules.htm

MCLE Administrator

LA State Bar Association
601 St. Charles Ave.

New Orleans, LA 70130
(504) 619-0140
http://www.Isba.org/html/
rule_xxx.html

-Thirty hoursover athree
year period, two hours
must bein legal ethics.
-Reporting date: 31
December. Every third
year determined by year of
admission.

-Thirty-six hoursover a
three year period (mini-
mum of six hours per
year), of whichthreehours
must be legal ethics over
threeyears.

-Reporting date:

31 December.

-Fifteen hours per year,
two hoursin legd ethics
every two years.
-Reporting date:

1 March.

-Twelve hours per year,
two hours must bein legal
ethics.

-Attorneys not practicing
in Kansas are exempt.
-Reporting date: Thirty
days after CLE program,
hours must be completed
in compliance period 1
July to 30 June.

-Twelve and one-half
hours per year, two hours
must bein legal ethics,
mandatory new lawyer
skills training to be taken
within twelve months of
admissions.

-Reporting date:

June 30.

-Fifteen hours per year,
one hour must bein legal
ethics and one hour of pro-
fessionalism every year.
-Attorneyswho reside out-
of -state and do not prac-
ticein state are exempt.
-Reporting date:

31 January.

Maine

Minnesota

Mississippi**

Missouri

Montana

Nevada

Asst. Bar Counsel

Bar of Overseersof the Bar
P.O.Box 527

August, ME 04332-1820
(207) 623-1121
http://www.mainebar.org/
cle.html

Director

MN State Board of CLE
25 Constitution Ave.
Ste. 110

St. Paul, MN 55155
(651) 297-7100
http://www.mb-
cle.state.mn.us/

CLE Administrator

MS Commission on CLE
P.O. Box 369

Jackson, M S 39205-0369
(601) 354-6056
http://www.msbar.org/
meet.html

Director of Programs
P.O.Box 119

326 Monroe

Jefferson City, MO 65102
(573) 635-4128
http://www.mobar.org/
mobarcle/index.htm

MCLE Administrator
MT Board of CLE
P.O.Box 577

Helena, MT 59624
(406) 442-7660, ext. 5
http://www.montana-
bar.org/

Executive Director
Board of CLE

295 Holcomb Ave.
Ste. A

Reno, NV 89502
(775) 329-4443
http://www.nvbar.org/
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-Rulerecommendstwelve
hours per year, at least one
hour in the area of profes-
siond responsiblity isrec-
ommended but not
required.

-Report date: July

-Forty-five hoursover a
three-year period, three
hours must be in ethics,
every three yearsand two
hours in elimination of bi-
as.

-Reporting date:

30 August.

-Twelve hours per year,
one hour must bein legal
ethics, professional re-
sponsibility, or malprac-
tice prevention.

-Military attorneys are ex-
empt.

-Reporting date:

31 Jduly.

-Fifteen hours per year,
three hours must beinle-
gal ethics every three
years.

-Attorneys practicing out-
of -state are exempt but
must claim exemption.
-Reporting date: Report
period is1 July - 30 June.
Report must befiled by 31
July.

-Fifteen hours per year.
-Reporting date:
1 March

-Twelve hours per year,
two hours must bein lega
ethics and professional
conduct.

-Reporting date:

1 March.



New Hamp-
phire**

New Mexico

New Y ork*

North Carolina**

Asstto NH MCLE Board
MCLE Board

112 Pleasant St.
Concord, NH 03301
(603) 224-6942, ext. 122
http://www.nhbar.org

Administrator of Court
Regulated Programs
P.O. Box 87125
Albuquerque, NM 87125
(505) 797-6056
http://www.nmbar.org/
mclerules.htm

Counsel

TheNY State Continuing
Legal Education Board

25 Beaver Street, Floor 8

New York, NY 10004

(212) 428-2105 or

1-877-697-4353

http://

www.courts.state.ny.us

Associate Director

Board of CLE

208 Fayetteville Street Mall
P.O. Box 26148

Raleigh, NC 27611

(919) 733-0123
http://www.ncbar.org/CLE/
MCLE.html

-Twelve hours per year,
two hours must be in eth-
ics, professionalism, sub-
stanceabuse, prevention of
malpractice or attorney-
client dispute, six hours
must come from atten-
dance at live programs out
of the office, as astudent.
-Reporting date: Report
periodis1 July - 30 June.
Report must befiled by 1
August.

-Fifteen hours per year,
one hour must bein legal
ethics.

-Reporting period:
January 1 - December 31;
due April 30.

-Newly admitted: sixteen
credits each year over a
two-year period following
admission tothe NY Bar,
three creditsin Ethics, six
creditsin Skills, seven
creditsin Professional
Practice/Practice Manage-
ment each year.
-Experienced

attorneys. Twelve credits
in any category, if regis-
tering in 2000, twenty-
four credits (four in Eth-
ics) per biennia reporting
period, if registering in
2001 and thereafter.
-Full-time activemembers
of the U.S. Armed Forces
are exempt from compli-
ance.

-Reporting date: every
two years within thirty
days after the attorney’s
birthday.

-Twelve hours per year in-
cluding two hoursin eth-
ics/or professionalism;
three hours block course
every three years devoted
to ethics/professionalism.
-Active duty military at-
torneys and out-of-state
attorneys are exempt, but
must declare exemption.
-Reporting date:

28 February.

North Dakota

Ohio*

Oklahoma**

Oregon

Pennsylvania**

Rhode Island

Secretary-Treasurer
ND CLE Commission
P.O.Box 2136
Bismarck, ND 58502
(701) 255-1404

No web site available

Secretary of the Supreme
Court

Commissionon CLE

30 E. Broad St.

FL 35

Columbus, OH 43266-0419
(614) 644-5470
http://www.sco-
net.state.oh.us/

MCLE Administrator

OK Bar Association

P.O. Box 53036

Oklahoma City, OK 73152
(405) 416-7009
http://www.okbar.org/mcle/

MCLE Administrator

OR State Bar

5200 S.W. Meadows Rd.

P.O.Box 1689

Lake Oswego, OR 97035-
0889

(503) 620-0222, ext. 359

http://www.osbar.org/

Administrator

PA CLE Board

5035 Ritter Rd.

Ste. 500

P.O. Box 869

M echanicsburg, PA 17055
(717) 795-2139

(800) 497-2253
http://www.pacle.org/

Executive Director
MCLE Commission
250 Benefit St.
Providence, RI 02903
(401) 222-4942

http://
Www.courts.state.ri.us/
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-Forty-five hours over
threeyear period, three
hours must bein legal eth-
ics.

-Reporting date: Report-
ing period ends 30 June.
Report must be received
by 31 July.

-Twenty-four hours every
two years, including one
hour ethics, one hour pro-
fessionalism and thirty
minutes substance abuse.
-Active duty military at-
torneys are exempt.
-Reporting date: every
two years by 31 January.

-Twelve hours per year,
one hour must bein ethics.
-Active duty military at-
torneys are exempt.
-Reporting date:

15 February.

-Forty-five hours over
threeyear period, six
hours must be in ethics.
-Reporting date: Compli-
ance report filed every
threeyears, except new
admittees and reinstated
members - aninitial one
year period.

-Twelve hours per year,
including a minimum one
hour must bein legal eth-
ics, professionalism, or
substance abuse.
-Active duty military at-
torneysoutsidethe state of
PA may defer their re-
quirement.
-Reporting date: annual
deadlines:

Group 1-30 Apr

Group 2-31 Aug

Group 3-31 Dec

-Ten hours each year, two
hours must bein legal eth-
ics.

-Active duty military at-
torneys are exempt.
-Reporting date:

30 June.
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South Carolina**

Tennessee*

Texas

Utah

Vermont

Virginia

Washington

60

Executive Director

Commission on CLE and
Specialization

P.O.Box 2138

Columbia, SC 29202

(803) 799-5578

http://www.commcle.org/

Executive Director

TN Commission on CLE
and Specialization

511 Union St. #1630
Nashville, TN 37219
(615) 741-3096
http://www.cletn.com/

Director of MCLE

State Bar of TX

P.O. Box 13007

Ausgtin, TX 78711-3007
(512) 463-1463, ext. 2106
http://
WwWw.courts.state.tx.us/

MCLE Board Administrator

UT Law and Justice Center
645 S. 200 East

Salt Lake City, UT 84111-
3834

(801) 531-9095
http://www.utahbar.org/

Directors, MCLE Board
109 State St.

Montpelier, VT 05609-0702

(802) 828-3281
http://www.state.vt.usg/
courts/

Director of MCLE

VA State Bar

8th and Main Bldg.

707 E. Main St.

Ste. 1500

Richmond, VA 23219-2803
(804) 775-0577
http://www.vsb.org/

Executive Secretary

WA State Board of CLE
2101 Fourth Ave., FL 4
Seattle, WA 98121-2330
(206) 733-5912
http://www.wsba.org/

-Fourteen hours per year,
at least two hours must be
in legal ethics/profession-
al responsibility.

-Active duty military at-
torneys are exempt.
-Reporting date:

15 January.

-Fifteen hours per year,
three hours must beinle-
gal ethics/professional-
ism.

-Nonresidents, not practic-
ing in the state, are ex-
empt.

-Reporting date:

1 March.

-Fifteen hours per year,
three hours must beinle-
gal ethics.

-Full-time law school fac-
ulty are exempt (except
ethics requirement).
-Reporting date: Last day
of birth month each year.

-Twenty-four hours, plus
threehoursin legal ethics
every two years.
-Non-residentsif not prac-
ticing in state.

-Reporting date: 31 Janu-
ary.

-Twenty hours over two
year period, two hoursin
ethics each reporting peri-
od.

-Reporting date:

2 July.

-Twelve hours per year,
two hours must bein legal
ethics.

-Reporting date:

30 June.

-Forty-five hoursover a
three-year period, includ-
ing six hoursethics.
-Reporting date:

31 January.

West Virginia

Wisconsin*

Wyoming

MCLE Coordinator

WV State MCLE
Commission

2006 Kanawha Blvd., East

Charleston, WV 25311-
2204

(304) 558-7992

http://www.wvbar.org/

Supreme Court of
Wisconsin

Board of Bar Examiners

Tenney Bldg., Suite 715

110 East Main Street

Madison, W1 53703-3328

(608) 266-9760

http://

Www.courts.state.wi.us/

CLE Program Director
WY State Board of CLE
WY State Bar

P.O.Box 109

Cheyenne, WY 82003-0109

(307) 632-9061
http://www.wyoming
bar.org

-Twenty-four hours over
two year period, three
hours must bein legal eth-
ics, office management,
and/or substance abuse.
-Active members not prac-
ticinginWest Virginiaare
exempt.

-Reporting date: Report-
ing period ends on 30
June every two years.
Report must befiled by 31
July.

-Thirty hoursover two
year period, three hours
must be in legal ethics.
-Active members not prac-
ticing in Wisconsin are ex-
empt.

-Reporting date: Report-
ing period ends 31 Decem-
ber every two years.
Report must be received
by 1 February.

-Fifteen hours per year,
one hour in ethics.
-Reporting date: 30 Janu-
ary.

* Military exempt (exemption must be declared with state)
**Must declare exemption

5. Phasel (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of al RC-JAOAC Phase |

(Correspondence Phase) materials is NLT 2400, 1 November
2001, for those judge advocates who desire to attend Phase |1
(Resident Phase) at The Judge Advocate General’s School
(TJAGSA) in the year 2001 (hereafter “2001 JAOAC”"). This
requirement includes submission of al JA 151, Fundamentals
of Military Writing, exercises.

Any judge advocate who is required to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TIAGSA, for grading with a postmark or elec-
tronic transmission date-time-group NLT 2400, 30 November
2001. Examinations and writing exercises will be expedi-
tiously returned to studentsto allow them to meet this suspense.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenseswill not
be allowed to attend the 2001 JAOAC. To provide clarity, all
judge advocates who are authorized to attend the 2001 JAOAC
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will receive written notification. Conversely, judge advocates
who fail to complete Phase | correspondence courses and writ-
ing exercises by the established suspenses will receive written
notification of their ineligibility to attend the 2001 JAOAC.

If you have any further questions, contact Lieutenant Colo-
nel Dan Culver, telephone (800) 552-3978, ext. 357, or e-mail
Danidl .Culver@hqgda.army.mil. Lieutenant Colonel Goetzke.
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Current Materials of Interest

1. The Judge Advocate General’s On-Site Continuing L egal Education Training and Workshop Schedule (2000-2001 Aca-

demic Year)
TRAINING SITE
DATE AND HOST UNIT AC GO/RC GO SUBJECT ACTION OFFICER
2-4Mar Colorado Springs, CO Space Law; International POC: COL Alan Sommerfeld
96th RSC, NORD/USSPACECOM Law; Contract Law (719) 567-9159
alan.sommerfeld@jntf.osd.mil
10-11 Mar San Franscisco, CA MG Huffman RC JAG Readiness POC: MAJAdrian Driscoll
63rd RSC, 75th LSO COL(P) Pietsch (SRP, SSCRA, Operations (415) 543-4800
Law adri scoll @ropers.com
10-11 Mar Washington, D.C. POC: MA]j Silas Deroma
10th LSO (202 305-0427
24-25 Mar Charleston, SC BG Barnes Administrative and Civil POC: COL Robert Johnson
12th LSO COL(P) Walker Law; Domestic Operations; (704) 347-7800
CLAMO; JRTC-Training; ALT: COL David Brunjes
Ethics; 1-hour Professional (919) 267-2441
Responsiblity
22-25 Apr Charlottesville, VA RC Workshop
OTJAG
28-29 Apr Newport, RI MG Huffman Fiscal Law; Administrative POC: MAJ Jerry Hunter
94th RSC COL (P) Walker Law (978) 796-2143
Jerry.Hunter @usarc-emh2.army.mil
ALT: NCOIC-SGT Neoma Rothrock
(978) 796-2143
5-6 May Gulf Shores, AL BG Marchand Administrative and Civil POC: MAJJohn Gavin
COL (P) Pietsch Law; Environmenta Law; (205) 795-1512
Contract Law 1-877-749-9063, ext. 1512 (toll-free)
John.Gavin@se.usar.army.mil
18-20 May St. Louis, MO BG Romig Legal Assistance; Military POC: LTCBill Kumpe
89th RSC, 6025th GSU COL (P) Pietsch Justice (314) 991-0412, ext. 1261
8th MSO

2. TJAGSA Materials Available through the Defense
Technical Information Center (DTIC)

Each year The Judge Advocate General’s School, U.S.
Army (TJAGSA), publishes deskbooks and materials to sup-
port resident course instruction. Much of thismateria is useful
to judge advocates and government civilian attorneys who are
unable to attend courses in their practice areas, and TIAGSA
receives many requests each year for these materias. Because
the distribution of these materialsisnot initsmission, TJAGSA
does not have the resources to provide these publications.

To provide another avenue of avail ability, some of thismate-
rial is available through the Defense Technical Information
Center (DTIC). Anofficemay obtain thismateria intwo ways.
Thefirst is through the installation library. Most libraries are
DTIC usersand would be happy to identify and order requested
material. If the library is not registered with the DTIC, the

requesting person’s office/organization may register for the
DTIC's services.

If only unclassified information is required, simply call the
DTIC Registration Branch and register over the phone at (703)
767-8273, DSN 427-8273. |f access to classified information
is needed, then a registration form must be obtained, com-
pleted, and sent to the Defense Technical Information Cente,
8725 John J. Kingman Road, Suite 0944, Fort Belvoir, Virginia
22060-6218; telephone (commercial) (703) 767-8273, (DSN)
427-8273, toll-free 1-800-225-DTIC, menu selection 2, option
1; fax (commercia) (703) 767-8228; fax (DSN) 426-8228; or
e-mail to reghelp@dtic.mil.

If there is a recurring need for information on a particular
subject, the requesting person may want to subscribeto the Cur-
rent Awareness Bibliography (CAB) Service. The CAB isa
profile-based product, which will alert the requestor, on a
biweekly basis, to the documents that have been entered into
the Technical Reports Database which meet his profile param-
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eters. Thishibliography isavailable electronically viae-mail at
no cost or in hard copy at an annual cost of $25 per
profile. Contact DTIC at (703) 767-9052, (DSN) 427-9052 or
www.dtic.mil/dtic/current.html.

Prices for the reports fall into one of the following four cat-
egories, depending on the number of pages: $7, $12, $42, and
$122. The Defense Technical Information Center also supplies
reportsin electronic formats. Prices may be subject to change at
any time. Lawyers, however, who need specific documentsfor
acase may obtain them at no cost.

For the products and services requested, one may pay either
by establishing aDTIC deposit account with the National Tech-
nical Information Service (NTIS) or by using aVISA, Master-
Card, or American Express credit card. Information on
establishing an NTIS credit card will be included in the user
packet.

There is d'so aDTIC Home Page at http://www.dtic.mil to
browse through thelisting of citationsto unclassified/unlimited
documents that have been entered into the Technical Reports
Database within the last twenty-five years to get a better idea of
the type of information that is available. The complete collec-
tion includes limited and classified documents as well, but
those are not available on the web.

Those who wish to receive more information about the
DTIC or have any questions should call the Product and Ser-
vicesBranch at (703)767-8267, (DSN) 427-8267, or toll-free 1-
800-225-DTIC, menu selection 6, option 1; or send an e-mail to
beorders@dtic.mil.

Contract Law

AD A301096 Government Contract Law Deskbook,
Vol. 1, JA 501-1-1995.

AD A301095 Government Contract L aw Deskbook,
Vol. 2, JA 501-2-1995.

AD A265777 Fiscal Law Course Deskbook,
JA 506-1993.

L egal Assistance

AD A384333 Soldiers’ and Sailors' Civil Relief Act
Guide, JA 260-2000.

AD A333321 Real Property Guide, JA 261-1997.

AD A326002 Wills Guide, JA 262-1997.

AD A346757 Family Law Guide, JA 263-1998.

AD A384376 Consumer Law Guide, JA 265-2000.

AD A372624

AD A374147

AD A350513

AD A350514

AD A329216

AD A276984

AD A360704
AD A326316

AD A282033

AD A380147
AD A327379
AD A255346
AD A347157
*AD A377491

AD A377563

AD A332865

AD A350510

AD A360707

Uniformed Services Worldwide L egal
Assistance & Reserve Component
Directory, JA 267-1999.

Tax Information Series, JA 269-2000.
The Uniformed Services Employment
and Reemployment Rights Act
(USAERRA), Vol. I, JA 270-1998.

The Uniformed Services Employ-

ment and Reemployment Rights

Act (USAERRA), Vol. I, JA 270-1998.

Legal Assistance Office Administration
Guide, JA 271-1997.

Deployment Guide, JA 272-1994.

Uniformed Services Former Spouses
Protection Act Guide, JA 274-1999.

Model Income Tax Assistance Guide,
JA 275-1997.

Preventive Law Series, JA 276-1994.

Administrative and Civil Law

Defensive Federal Litigation,
JA 200-2000.

Military Personnel Law, JA 215-1997.
Reports of Survey and Line of Duty
Determinations, JA 231-1992.

Environmental Law Deskbook,
JA 234-1998.

Government Information Practices,
JA 235-2000.

Federa Tort Claims Act, JA 241-2000.

AR 15-6 Investigations, JA 281-1998.

Labor Law

Law of Federal Employment,
JA 210-2000.

The Law of Federal Labor-Management
Relations, JA 211-1999.
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L egal Research and Communications

AD A332958 Military Citation, Sixth Edition,

JAGS-DD-1997.
Criminal Law

AD A302672 Unauthorized Absences Programmed
Text, JA 301-1995.

AD A303842 Trial Counsel and Defense Counsel
Handbook, JA 310-1995.

AD A302445 Nonjudicial Punishment, JA 330-1995.

AD A302674 Crimes and Defenses Deskbook,
JA 337-1994.

AD A274413 United States Attorney Prosecutions,

JA 338-1993.

International and Operational Law

*AD A377522 Operational Law Handbook,
JA 422-2000.
Reserve Affairs
AD A345797 Reserve Component JAGC Personnel

Policies Handbook, JAGS-GRA-1998.

The following United States Army Criminal Investigation Di-
vision Command publication is aso available through the
DTIC:

AD A145966 Criminal Investigations, Violation of the
U.S.C. in Economic Crime
Investigations, USACIDC Pam 195-8.

* |ndicates new publication or revised edition.

3. Regulationsand Pamphlets

a. The following provides information on how to obtain
Manuals for Courts-Martial, DA Pamphlets, Army Regula-
tions, Field Manuals, and Training Circulars.

(1) The United States Army Publications Distribu-
tion Center (USAPDC) at St. Louis, Missouri, stocks and dis-
tributes Department of the Army publications and blank forms
that have Army-wide use. Contact the USAPDC &t the follow-
ing address:

Commander

U.S. Army Publications
Distribution Center

1655 Woodson Road

St. Louis, MO 63114-6181
Telephone (314) 263-7305, ext. 268

(2) Unitsmust have publications accountsto use any
part of the publications distribution system. The following ex-
tract from Department of the Army Regulation 25-30, The Army
Integrated Publishing and Printing Program, paragraph 12-7c
(28 February 1989), is provided to assist Active, Reserve, and
National Guard units.

b. The unitsbelow are authorized [to have] publications
accounts with the USAPDC.

(1) Active Army.

(8 Units organized under a Personnel and Ad-
ministrative Center (PAC). A PAC that supports battalion-size
units will request a consolidated publications account for the
entire battalion except when subordinate units in the battalion
are geographically remote. To establish an account, the PAC
will forward aDA Form 12-R (Request for Establishment of a
Publications Account) and supporting DA 12-series forms
through their Deputy Chief of Staff for Information Manage-
ment (DCSIM) or DOIM (Director of Information Manage-
ment), as appropriate, to the St. Louis USAPDC, 1655
Woodson Road, St. Louis, MO 63114-6181. The PAC will
manage all accounts established for the battalion it supports.
(Instructions for the use of DA 12-series forms and a reproduc-
ible copy of the forms appear in DA Pam 25-33, The Standard
Army Publications (STARPUBS) Revision of the DA 12-Series
Forms, Usage and Procedures (1 June 1988).

(b) Units not organized under a PAC. Units that
are detachment size and above may have a publications ac-
count. To establish an account, these units will submit a DA
Form 12-R and supporting DA Form 12-99 forms through their
DCSIM or DOIM, as appropriate, to the St. Louis USAPDC,
1655 Woodson Road, St. Louis, MO 63114-6181.

(c) Saff sections of Field Operating Agencies
(FOASs), Major Commands (MACOMs), installations, and com-
bat divisions. These staff sections may establish a single ac-
count for each major staff element. To establish an account,
these units will follow the procedure in (b) above.

(2) Army Reserve National Guard (ARNG) units that
arecompany size to State adjutantsgeneral. To establish an ac-
count, these units will submit aDA Form 12-R and supporting
DA Form 12-99 forms through their State adjutants genera to
the St. Louis USAPDC, 1655 Woodson Road, St. Louis, MO
63114-6181.

(3) United Sates Army Reserve (USAR) units that are
company size and above and staff sections from division level
and above. To establish an account, these units will submit a
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DA Form 12-R and supporting DA Form 12-99 forms through
their supporting installation and CONUSA to the St. Louis US-
APDC, 1655 Woodson Road, St. Louis, MO 63114-6181.

(4) Reserve Officer Training Corps (ROTC) Elements.
To establish an account, ROTC regions will submit aDA Form
12-R and supporting DA Form 12-99 forms through their sup-
porting installation and Training and Doctrine Command
(TRADOC) DCSIM to the St. Louis USAPDC, 1655 Woodson
Road, St. Louis, MO 63114-6181. Senior and junior ROTC
unitswill submit aDA Form 12-R and supporting DA 12-series
forms through their supporting installation, regional headquar-
ters, and TRADOC DCSIM to the St. Louis USAPDC, 1655
Woodson Road, St. Louis, MO 63114-6181.

Units not described above also may be authorized accounts.
To establish accounts, these units must send their requests
through their DCSIM or DOIM, as appropriate, to Commande,
USAPPC, ATTN: ASQZ-LM, Alexandria, VA 22331-0302.

¢. Specific instructions for establishing initial distribu-
tion requirements appear in DA Pam 25-33.

If your unit does not have acopy of DA Pam 25-33, you may
request one by calling the St. Louis USAPDC at (314) 263-
7305, extension 268.

(1) Unitsthat have established initial distribution re-
quirements will receive copies of new, revised, and changed
publications as soon as they are printed.

(2) Units that require publications that are not on
their initial distribution list can requisition publications using
the Defense Data Network (DDN), the Telephone Order Publi-
cations System (TOPS), or the World Wide Web (WWW).

(3) Civilians can obtain DA Pams through the Na-
tional Technical Information Service (NTIS), 5285 Port Royal
Road, Springfield, VA 22161. You may reach this office at
(703) 487-4684 or 1-800-553-6487.

(4) Air Force, Navy, and Marine Corps judge advo-
cates can request up to ten copies of DA Pamphlets by writing
to USAPDC, 1655 Woodson Road, St. Louis, MO 63114-6181.

4. The Legal Automation Army-Wide Systems XXI|—
JAGCNet

a TheLegal Automation Army-Wide Systems XX| (LAAWS
XX1) operates a knowledge management and information ser-
vice called JAGCNet primarily dedicated to servicing the Army
legal community, but also providesfor Department of Defense
(DOD) accessin some case. Whether you have Army access or
DOD-wide access, al users will be ableto download the TIAG-
SA publications that are available through the JAGCNEet.

b. Accessto theJAGCNet:

(1) Accessto JAGCNet isrestricted to registered users, who
have been approved by the LAAWS X X1 Officeand senior OT-
JAG staff.

(8 ActiveU.S. Army JAG Corps personnel;

(b) Reserve and National Guard U.S. Army JAG Corps
personnel;

(c) Civilian employees (U.S. Army) JAG Corps person-
nel;

(d) FLEP students;

(e) Affiliated (that is, U.S. Navy, U.S. Marine Corps,
U.S. Air Force, U.S. Coast Guard) DOD personnel assigned to
a branch of the JAG Corps; and, other personnel within the
DOD legal community.

(2) Requestsfor exceptionsto the access policy should be e-
mailed:

LAAWSX X1 @jagc-smtp.army.mil
¢. How to logon to JAGCNet:

(1) Using a web browser (Internet Explorer 4.0 or higher
recommended) go to the following site: http://jagcnet.ar-
my.mil.

(a) Follow thelink that reads “Enter JAGCNet.”

(b) If you dready have a JAGCNet account, and know
your user name and passwor, select “Enter” from the next
menu, then enter your “User Name” anbd “password” in the ap-
propriate fields.

(c) If you have a JAGCNet account, but do not know
your user name and/or Internet password, contact your lega
administrator or e-mail the LAAWS XXI HelpDesk at LAAW-
SXXI@jagc-smtp.army.mil.

(d) If you do not have a JAGCNet account, select “ Reg-
ister” from the JASGCNet Intranet menu.

(e) Follow thelink “Reguest aNew Account” at the bot-
tom of the page, and fill out the registration form
completely. Allow seventy-two hours for your request to pro-
cess." nOnce your request is processed, you will receive an e-
mail telling you that your request has been approved or denied.

(f) Once granted access to JAGCNet, follow step (b),
above.
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5. TJAGSA Publications Available Through the LAAWS

XX1 JAGCNet

The following is a current list of TJAGSA publications
available in various file formats for downloading from the
LAAWS XXI JAGCNet at www.jagcnet.army.mil. These
publication are available also on the LAAWS XX| CD-ROM
set in PDF, only.

JA 215

JA 221

JA 230

JA 231

JA 234

JA 235

JA 241

JA 250

JA 260

JA 261

66

UPLOADED

August 2000

October 2000

October 2000

August 2000

August 2000

August 2000

August 2000

September 2000

May 2000

October 2000

September 2000

August 2000

August 2000

DESCRIPTION

Defensive Federal Litiga-
tion, January 2000.

Law of Federal Employ-
ment, September 2000.

The Law of Federal Labor-
Management Relations,
September 2000.

Military Personnel Law,
June 1997.

Law of Military Installa-
tions Deskbook, Septem-
ber 1996.

Morale, Welfare, Recre-
ation Operations, January
1998.

Reports of Survey and
Line of Duty Determina-
tions Guide, September
1992.

Environmental Law Desk-
book, May 1998.

Government Information
Practices, March 2000.

Federa Tort Claims Act,
May 2000.

Readingsin Hospital Law,
May 1998.

Soldiers’ and Sailors’
Civil Relief Act Guide,
July 2000.

Real Property Guide,
December 1997.

JA 263

JA 265

JA 267

JA 269

JA 270

JA 271

JA 275

JA 280

JA 281

JA 301

JA 330

JA 337

JA 422

JA 501

JA 506

August 2000

October 2000

May 2000

December 2000

August 2000

August 2000

August 2000

September 2000

August 2000

May 2000

October 2000

May 2000

August 2000

August 2000

March 2001
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Family Law Guide, May
1998.

Consumer Law Guides,
September 2000.

Uniformed Services Worl-
wide Legal Assistance and
Reserve Components
Office Directory, Novem-
ber 1999.

Tax Information Series,
December 2000.

The Uniformed Services
Employment and Reem-
ployment Rights Act
Guide, June 1998.

Legal Assistance Office
Administration Guide,
August 1997.

Model Income Tax Assis-
tance Guide, June 1998.

Administrative & Civil
Law Basic Course Desk-
book, (Vols. | & I1), July
2000

AR 15-6 Investigations,
December 1998.

Unauthorized Absences,
August 1995.

Nonjudicial Punishment
Programmed Text, August
1995.

Crimes and Defenses
Deskbook, July 1994.

Operational Law Hand-
book 2001, May 2000.

Contract Attorneys Course
Deskbook, Aug. 2000

Fiscal Law Course Desk-
book,



6. TJAGSA Legal Technology Management Office
(LTMO)

The Judge Advocate General’s School, United States Army,
continues to improve capabilitiesfor faculty and staff. We have

installed new computers throughout the Sch o o [.We arein the

process of migrating to Microsoft Windows 2000 Professional
and Microsoft Office 2000 Professional throughout the School.

The TIAGSA faculty and staff are available through the
MILNET and the Internet. Addresses for TJAGSA personnel
are available by e-mail at jagsch@hqda.army.mil or by calling
the LTMO at (804) 972-6314. Phone numbers and e-mail
addresses for TJAGSA personnel are available on the School’s
web page at http://www.jagcnet.army.mil/tjagsa. Click on
directory for thelistings.

All students that wish to access their office e-mail, please
ensure that your office e-mail is web browser accessible prior
to departing your office. Please bring the address with you
when attending classes at TJAGSA. If your office does not
have web accessible e-mail, you may establish an account at the
Army Portal http://ako.us.army.mil and then forward your
office e-mail to this new account during your stay at the
School. The School classrooms and the Computer Learning
Center do not support modem usage.

Personnel desiring to call TIAGSA can dial via DSN 934-
7115 or provided the telephone call isfor official businessonly,
use our toll free number, (800) 552-3978; the receptionist will
connect you with the appropriate department or directorate.
For additional information, please contact our Legal Technol-

ogy Management Office at (804) 972-6264. CW3 Tommy
Worthey.

7. TheArmy Law Library Service

Per Army Regulation 27-10, paragraph 12-11, the Army Law
Library Service (ALLS) Administrator, Ms. Nelda Lull, must
be notified prior to any redistribution of ALLS-purchased law
library materials. Posting such a notification in the ALLS
FORUM of JAGCNet satisfies this regulatory requirement as
well as alerting other librarians that excess materials are avail-
able.

Ms. Lull can be contacted at The Judge Advocate Generd’s
School, United States Army, ATTN: JAGS-CDD-ALLS, 600
Massie Road, Charlottesville, Virginia 22903-1781. Telephone
DSN: 934-7115, extension 394, commercial: (804) 972-6394,
facsimile: (804) 972-6386, or e-mail: lullnc@hqgda.army.mil.

8. 2000 Edition of the Manual for Courts-Martial (MCM)

The 2000 edition of the MCM commemorating the 50th
Anniversary of the Uniform Code of Military Justice was pub-
lished in Fiscal Year 2000. The MCM isavailablein hardcopy
from the Government Printing Office at their website http://
WwWw.gpo.gov or by telephone at (202) 512-1800; fax e at (202)
512-2250. The 2000 edition of the MCM is also available elec-
tronically at http://www.usapa.army.mil (Army Administrative
Electronic Publications, EPubs, Search for a Publication). Ms.
Lull can be contacted at The Judge Advocate Genera’s
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Individual Paid Subscriptionsto The Army Lawyer

Attention Individual Subscriber s!

The Government Printing Office offers a paid subscription
service to The Army Lawyer. To receive an annual individual
paid subscription (12 issues) to The Army Lawyer, complete and
return the order form below (photocopies of the order form are

acceptable).

Renewals of Paid Subscriptions

To know when to expect your renewal notice and keep a
good thing coming . . . the Government Printing Office mails
each individua paid subscriber only one renewal notice. You
can determine when your subscription will expire by looking at
your mailing label. Check the number that follows“ISSUE” on
the top line of the mailing label as shown in this example:

A renewal notice will be sent when thisdigit is 3.
!

ARLAWSMITH212J
JOHN SMITH

212 MAIN STREET
FORESTVILLE MD 20746

ISSUEOO3 R 1

The numbers following ISSUE indicate how many issues
remain in the subscription. For example, ISSUEQOOL indicates a
subscriber will receive one moreissue. When the number reads
ISSUEOOO, you have received your last issue unless you

United States Government

INFORMATION

Order Processing Code:

* 5814

E YES, please send subscriptions to:
Army Lawyer
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