IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD M LLER, 111, By and )
Through His Parents and
Legal Guardi ans,
Donald and Tina Mller, Jr.,

Cvil Action
No. 08-cv-00273

Plaintiffs

)

)

)

)

)

)

VS. )
)
PENN MANOR SCHOCOL DI STRI CT and )
PENN MANOR SCHOOL DI STRI CT )
BOARD OF DI RECTORS, )
)

)

Def endant s

NOW this 30'" day of Septenber, 2008, upon
consi deration of the foll owi ng docunents:

(1) Mdtion for Prelimnary Injunction, which
nmotion was filed on behalf of plaintiffs on
January 17, 2008; together with

(1)(A) Brief in Support of Motion for
Prelimnary I njunction, which brief was filed
January 18, 2008,

(1)(B) Letter dated April 25, 2008
forwardi ng a case from counsel for
plaintiffs, Leonard G Brown, I|I1l, Esquire;

(1)(C Letter dated August 5, 2008
forwarding a case from Attorney Brown;

(1)(D) Letter dated Septenber 3, 2008
forwarding a case from Att orney Brown;

(1)(E) Response of Defendants, Penn Manor
School District and Penn Manor School

District Board of Directors, in Qpposition to
Plaintiff’s Motion for Prelimnary

I njunction, which response was filed

February 25, 2008; and

(1)(F) Letter brief dated August 8, 2008
from counsel for defendants, Kevin M French



Esquire, in response to the August 5, 2008
letter from Attorney Brown;

(2) Plaintiff’s Proposed Findings of Fact and
Concl usi ons of Law, which were filed March 13,
2008; together with

(2)(A) Menorandumin Support of Plaintiff’s
Fi ndi ngs of Fact and Concl usions of Law,
whi ch nmenorandumwas filed March 13, 2008;
(3) Proposed Findings of Fact and Concl usi ons of
Law of Defendants Penn Manor School District and
Penn Manor School District Board of Directors,
filed March 14, 2008; together with
(3)(A) Menorandumin Support of Defendants’
Fi ndi ngs of Fact and Concl usions of Law,
whi ch nmenorandum was filed March 14, 2008;
upon consi deration of the pleadings, record papers, and hearing
exhibits; after hearing held March 20, 2008; and for the reasons
articulated in the acconpanying Opinion, including Findings of

Fact and | egal Di scussion,

IT 1S ORDERED that plaintiffs’ Mtion for Prelimnary
Injunction is granted in part and denied in part.

| T 1S FURTHER ORDERED that the portion of Penn Manor

School District Policy 220 adopted February 8, 1999 entitled
School Expression which prohibits expressions that: “Seek to
establish the suprenmacy of a particular religious denom nation,
sect or point of view,” is deened unconstitutionally overbroad

and vague.?

! I note that on February 4, 2008 the Penn Manor School District
revised District Policy 220 and renoved the offendi ng | anguage regardi ng
religi ous expression.



I T 1S FURTHER ORDERED t hat def endants Penn Manor School

District, Penn Manor School District Board of Directors, their
enpl oyees, agents or assigns are prelimnarily enjoined and
restrained fromenforcing or reenacting that portion of fornmer
District Policy 220 which prohibits expressions that: “Seek to
establish the suprenmacy of a particular religious denom nation,
sect or point of view,” until the entry of final judgnent in this
matter or further Order of court.

| T 1S FURTHER ORDERED that the portion of the Penn

Manor School District Student Handbook that prohibits any student
dress or expression that “is a distraction to the educati onal
environnent,” is deened unconstitutionally overbroad and vague.

| T 1S FURTHER ORDERED t hat def endants Penn Manor School

District, Penn Manor School District Board of Directors, their
enpl oyees, agents or assigns are prelimnarily enjoined and
restrained fromenforcing the portion of the Penn Manor School
District Student Handbook that prohibits any student dress or
expression that “is a distraction to the educati onal
environment,” until the entry of final judgnent in this matter or
further Order of court.

| T 1S FURTHER ORDERED t hat pursuant to Federal Rule of

G vil Procedure 65(c) this Order be and is hereby conditioned
upon Plaintiffs’ filing wwth the Cerk of this Court an

undertaking in the formof a bond, certified check, cash or other



formof security acceptable to the Cerk of Court in the anmount
of $5,000.00 no later than Cctober 8, 2008, receipt of which wll
be acknow edged by the Cerk of Court to secure the paynent of
such costs and danmages not to exceed such sumas nmay be suffered
or sustained by any party who is found to be wongfully
restrained by this O der.

| T IS FURTHER ORDERED that in all other respects

plaintiffs’ Mtion for Prelimnary Injunction is denied.

BY THE COURT:

[s/ JAMES KNOLL GARDNER
Janmes Knol | Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD M LLER, 111, By and )
Through His Parents and
Legal Guardi ans,
Donald and Tina Mller, Jr.,

Cvil Action
No. 08-cv-00273

Plaintiffs

PENN MANOR SCHOCL DI STRI CT and
PENN MANCR SCHOOL DI STRI CT
BOARD COF DI RECTCRS,

)
)
)
)
)
)
VS. )
)
)
)
g
Def endant s )

APPEARANCES:
LEONARD G- BROWN, |11, ESQU RE
DAVI D R DYE, ESQUI RE
On behalf of Plaintiffs

KEVIN M FRENCH, ESQUI RE

WLLIAMJ. ZEE, |11, ESQU RE
On behal f of Defendants

* * *

OP1 NI ON

JAVES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mdtion for
Prelimnary Injunction filed on behalf of plaintiff student
Donald MIller, Ill, by his parents, on January 17, 2008. The
Response of Defendants, Penn Manor School District and Penn Manor
School District Board of Directors, in Opposition to Plaintiffs’

Motion for Prelimnary Injunction was filed February 28, 2008.
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A hearing on plaintiffs’ notion was conducted before
t he undersi gned on March 20, 2008. The court heard testinony
fromone witness for the plaintiff and three defense w tnesses.?
In addition, plaintiff introduced seven exhibits into evidence at
t he hearing, and defendant introduced seven exhibits. There was
one joint exhibit.3

For the reasons articulated in this Opinion, | grant in
part and deny in part plaintiffs’ Mdtion for Prelimnary
| nj uncti on.

Specifically, |I grant plaintiffs’ Mtion for
Prelimnary I njunction regarding defendants’ unconstitutionally
over broad and vague policy prohibiting student expressions that
pronote religion.

| grant plaintiffs’ Mtion for Prelimnary Injunction
regardi ng that unconstitutionally overbroad and vague portion of
def endant School District’s Student Handbook prohibiting student
dress or expression that is a distraction to the educati onal
envi ronment .

In all other respects, | deny plaintiffs’ Mtion for

Prelimnary I njunction and concl ude that defendants’ policy

2 Plaintiff offered the testinony of plaintiff Donald MIller, 111I.
Def endants of fered the testinony of Christopher E. Mritzen, Assistant
Princi pal of Penn Manor Hi gh School; Dr. Janice M M ndish, Principal of Penn
Manor Hi gh School; and Donald F. Stewart, Superintendent of Schools for the
Penn Manor School District.

8 The parties jointly offered the deposition testinony of D ane
Bai reut her, a special education mathematics teacher at Penn Manor H gh School .
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prohi biting pronoting violence is not unconstitutionally

over broad and vague, and is not unconstitutional as applied to
prohibiting plaintiff Donald MIller, Ill fromwearing a T-shirt
pronoting violence and violation of |aw

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
gquestion jurisdiction pursuant to 28 U.S.C. § 1331.
VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
in Lancaster County, Pennsylvania, which is located within this
judicial district.

PLAI NTI FES” COVPLAI NT

On January 16, 2008 plaintiff Donald MIler, 111
t hrough his parents and | egal guardians Donald MIler, Jr. and
Tina MIler, filed a five-count Conplaint alleging that defendant
Penn Manor School District’s speech-restrictive policies violate
his right to free speech and religion.

Specifically, Count | of plaintiff’s Conplaint alleges
a cause of action for violation of his constitutional right of
freedom of expression under the First Amendnent to the United
States Constitution and brought through 42 U S.C. § 1983 for the

School District’s censoring of his speech.
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Count Il is a Section 1983 claimfor violation of
plaintiff’'s First Amendnent right to wear a T-shirt that
advocates the capture or elimnation of Anerica s enem es,
nanmely, terrorists.

Count 111 avers a cause of action for violation of
plaintiff’s due process rights (the Conpl ai nt does not specify
whet her the claimis brought pursuant to the Fifth or Fourteenth
Amendnents to the United States Constitution).

Count 1V alleges a violation of the Free Speech C ause
of the First Anendnent and is a facial challenge to School
District Policy 220 all eging that defendants’ policy prohibits
student expression regarding the supremacy of a religious point
of view.

Count V is a facial challenge to School District Policy
220 under the Free Exercise O ause of the First Amendnent
all eging that defendants’ policy prohibits student expression
regardi ng the supremacy of a religion, denom nation, sect or
poi nt of view.

FI NDI NGS OF FACT

Based upon the pl eadings, record papers, affidavits,
depositions, exhibits, stipulations of counsel and the evidence
presented at the hearing held March 20, 2008, the pertinent facts

are as foll ows.
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Parties

Plaintiff Donald MIler, 111, (“Donald”) is a mnor,
fourteen years of age, and is the natural -born son of plaintiffs
Donald MlIler, Jr. (“M. Mller”) and Tina Mller (“Ms.
MIller”), his parents and | egal guardians. At the tine of these
events, Donald was a ninth-grade student at Penn Manor Hi gh
School .

Def endant Penn Manor School District (“District”) 1is
muni ci pal corporation organi zed and exi sting under the | aws of
t he Commonweal th of Pennsylvania. The District is governed by
t he Penn Manor School District Board of Directors ("Board of
Directors”) who, in conjunction with the Superintendent of
School s, Donald F. Stewart, establish and enforce the District’s
policies, including certain policies which are the subject of
this litigation.

T-Shirt | ncidents

In June 2007 Donal d’s uncle, Brian Souders, graduated
fromthe United States Arny Infantry’'s School. Ms. Mller
attended her brother’s graduation at Fort Benning, Georgia.
VWiile on that trip, M. Souders bought a T-shirt for Donal d at
the Fort Benning Post Exchange. M. Souders is currently
stationed in Iraq.

During the second week of the 2007-2008 school year,

Donald wore this T-shirt to school. The T-shirt promnently



di spl ays i mages of an automatic handgun on the front pocket area
and back of the T-shirt. The front pocket of the T-shirt is also
inprinted with the statenment “Volunteer Honeland Security” with
the i mage of an autonmatic handgun pl aced between the word
“Vol unteer” above the handgun and the words “Honel and Security”
bel ow t he handgun.

The back of the T-shirt is inprinted with the statenent
“Speci al |Issue-Resident-Lifetinme License, United States Terrori st
Hunting Permt, Permt No. 91101, Gun Omer-No Bag Limt” in
bl ock | etters superinposed over a |arger autonmatic handgun.

On the date that Donald initially wore the T-shirt
i nside the high school, D ane Baireuther, Donald s mathematics
teacher, was alerted to Donald’ s shirt through a note witten by
a femal e student who indicated that she was unconfortable with
the T-shirt’s content. The female student asked Ms. Baireuther
if she would talk to Donald about it. Ms. Baireuther asked
Donald to step into the hallway and di scussed the nessage and
i mages printed on the T-shirt.

Specifically, M. Baireuther explained to Donald that
the shirt’s nmessage pronoted the hunting and killing of human
bei ngs and m ght not be appropriate for school. Moreover, the
pi cture of the gun on the shirt mght nmake it unconfortable or
frightening for other students because of previous incidents of

students bringing guns to school and shooting students at other



schools. Donald responded that he would never bring a gun to
school or shoot a human being. WM. Baireuther did not believe
that Donald would either bring a gun to school or shoot another
human bei ng.

Ms. Baireuther further explained to Donald that she
woul d check with school adm nistrators to determne if the T-
shirt was in violation of School District policy. Donald was
concerned that Ms. Baireuther would make himturn his T-shirt
i nsi de out because that would make his nother “freak out”.
Donal d was then permtted to return to cl ass.

Later, during that sane class period, M. Baireuther
t ook aside the femal e student who had witten the note, and told
the student that she had spoken with Donal d about the shirt and
that she would check with the school adm nistration concerning
whet her the T-shirt violated School District policy.

Wen she spoke with the building principal, M.

Bai reut her was advi sed that the T-shirt was i nappropriate and
vi ol ated established school district policy.

A few days later, Donald wore the T-shirt to schoo
again. M. Baireuther advised himthat she consulted with School
District adm nistrators who confirmed that Donald was not
permtted to wear this particular T-shirt to school, and that if
he wore the T-shirt again she would have to send himto the

principal’s office.
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Despite the directive from M. Baireuther, Donald wore
the T-shirt again on Novenmber 28, 2007. \Wen Donal d entered her
class on that date, Ms. Baireuther saw the T-shirt and took
Donald to the hallway to speak with him M. Baireuther
reiterated to Donald that he was not permtted to wear the T-
shirt to school

Donal d protested by stating that he did not feel that
there was anything wong with the T-shirt. M. Baireuther
suggested that Donald go to the principal’s office and speak with
t he Assistant Principal.

Donal d reported to the Principal’s office and was net
by Assistant Principal Christopher Mritzen. M. Mritzen noted
that Donald had worn the offending T-shirt the previous year at
t he Penn Manor M ddl e School near the conclusion of the 2006-2007
school year.

Donal d had previously worn the sane T-shirt in June
2007 at the end of his eighth grade year and been directed by the
Assi stant Principal of the mddle school, R chard Eby, to turn
the shirt inside out.

During the neeting between Donald and M. Moritzen, M.
Moritzen rem nded Donal d that the sane rul es governing dress,
groom ng and student expression which applied in the mddle
school also applied in the high school. He advised Donal d that

the T-shirt violated those rules. Donald responded that his
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parents would “freak out” if he were not permtted to wear the
shirt to school.

When M. Mritzen directed Donald to go to the restroom
and turn the T-shirt inside out, Donald stood up, and as he
wal ked out the door stated: “This is bullshit.” Donald was then
i ssued a two-hour detention by M. Mritzen for the use of foul
| anguage and failure to follow direction.

The next day at approximately 11:30 a.m, M. and Ms.
MIller went to Penn Manor Hi gh School to discuss the situation
regarding Donald’s T-shirt with M. Mritzen. M. MIller was
very upset about M. Mritzen nmaking Donald turn his T-shirt
inside out. M. Mritzen reviewed the relevant sections of the
St udent Handbook with the MIlers and expl ained that Donald s T-
shirt violated the School District’s dress code policy, that the
T-shirt pronoted violence and was unacceptable clothing in the
hi gh school .

M. Mritzen further explained that the school
adm ni stration believed that the nessage of the T-shirt advocated
hunti ng human beings and that the image on the T-shirt was akin
to a deer hunting license. M. Mritzen asked M. Mller if he

under st ood the purpose of a deer hunting license. M. Mller
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responded that it was to “harvest” deer. Wen asked how he woul d
“harvest” deer, M. MIller, did not respond.*

M. MIler becane visibly upset wth the questions
bei ng asked by M. Mritzen. M. MIller renoved a piece of paper
fromhis pocket and slammed it down on M. Mritzen s desk. M.
Mller then told M. Mritzen that M. Mritzen could wite to
the soldier currently serving in Iraq, whose address was on the
pi ece of paper, and explain to himhow he, M. Mritzen, was not
bei ng supportive of the troops in Iraq by not allowi ng Donald to
wear his T-shirt in school.

M. Mrtinzen attenpted to explain that this involved
t he nessage on the shirt and not a | ack of support for the
troops. At this point M. MIller informed M. Mritzen that he
was calling his lawer. M. MIller asked who else he could talk
to and M. Moritzen responded Dr. M ndish, the Principal. The
MIlers were given a copy of the Student Handbook and M.
Moritzen's business card and |eft the school.

On January 7, 2008, the Board of Directors net to
di scuss the situation. The Board determ ned that under the
ci rcunstances no disciplinary action would be taken agai nst

Donal d until the matter was resolved. The Board further

4 I note that during his testinony at the hearing of this matter,
Donal d also referred to harvesting deer for food. Donald did acknow edge t hat
in order to “harvest” a deer for food you would “shoot” it. Transcript of
Prelinmnary Injunction Hearing conducted before me on March 20, 2008 at pages
26- 27.
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determ ned that because Donald’ s T-shirt did not constitute
protected student expression under school district policy, it
could not be worn in school.

By |etter dated January 8, 2008 the Solicitor for the
School District, Robert M Frankhouser, Jr., Esquire, advised
plaintiffs’ counsel that no disciplinary action would be taken
until resolution of the matter; and that the Board was in the
process of revising certain aspects of the student expression
policy but that the T-shirt could not be worn to school.

As of the date of the within court hearing, the two-
hour detention discipline inposed on Donald for his failure to
follow directions and foul |anguage has not been enforced. Dr.
M ndish testified that the discipline and will not be enforced
until conpletion of this litigation.

After Donald and his parents filed this |lawsuit, there
was a noderate anmount of newspaper and internet coverage
regardi ng Donald not being permtted to wear his T-shirt.
Specifically, there was an article on the front page of the | ocal
Sunday newspaper. Moreover, this nmatter has attracted sone
national attention based upon an article posted on the Foxnews
websi te.

The medi a coverage of this litigation has made it nore

likely that permtting Donald to wear the T-shirt in school in
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the future nay cause sone | evel of disruption at the school and
possi bly sonme neasure of repercussions from ot her students.

Penn Manor School District Policies

Penn Manor School District does not have a school
uni form policy. However, student dress and groomng is
specifically governed by the Board of Director’s policy together
Wi th provisions contained in the Student Handbook. The Board of
Directors, fromtine to tinme, adopts policies to govern all Penn
Manor School District students and personnel. The community at
large is provided with ready access to the District’s policies by
way of the District’s website.

Penn Manor School District Policy 220° entitled Student
Expressi on was enacted February 8, 1999. It was in effect during
Fall 2007. It prohibits, anong other things, student expression
whi ch incites violence, advocates the use of force or urges

viol ations of law or school regulations.®

5 Def endant’s Exhibit 3.

6 District Policy 220 provides in pertinent part:
220. STUDENT EXPRESSI ON

The Board respects the rights of students to express

t hensel ves in word or synbol and to distribute materials as
a part of that expression, but it also recognizes that the
exercise of that right nust be limted by the district’s
responsibility to naintain an orderly school environnent and
protect the rights of all nenbers of the school conmunity.

The Board reserves the right to designate and prohibit
mani f estati ons of student expression which are not protected

(Footnote 5 conti nued):
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On February 11, 2008, the Penn Manor School District
revised District Policy 220." Specifically, the District renoved
the prohibition of student expression seeking to establish the
supremacy of a particular religious denom nation, sect or point
of view (Policy 220(2)). In addition, the revised D strict
Policy 220 nore fully describes the purpose and scope of the

policy.?

(Continuation of footnote 5):

by the right of free expression because they violate the
rights of others. Such expressions are those which

1. Libel any specific person or persons.

2. Seek to establish the supremacy of a particul ar
religi ous denomi nation, sect or point of view

3. Advocate the use or advertise the availability of any
substance or material which nmay reasonably be believed to
constitute a direct and substantial danger to the health of
students.

4. Are obscene or contain naterial deened to be harnful to
i mpr essi onabl e students who nmay receive them

5. Incite violence, advocate use of force, or urge
viol ation of |aw or school regul ations.

6. Advertise goods or services for the benefit of
profitmaki ng organi zations.

7. Solicit funds for nonschool organizations or
institutions when such solicitations have not been approved
by the Board.

7 Def endants’ Exhibit 4.

8 Revi sed District Policy 220 provides in pertinent part:

The right of public school students to engage in free
expression is guaranteed by the Constitution of the United
States and the constitution of the Cormmonweal th. The Board
respects the right of students to express thenselves in word
or synbol and to distribute and post materials in areas
designated by the District for posting nonschool materials.

(Footnote 7 continued):
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(Continuation of footnote 7):

The Board al so recogni zes that exercise of these rights nust
be limted by the District’s responsibility to maintain an
orderly school environnent and to protect the rights and
heal th, safety and welfare of all menbers of the schoo
conmuni ty.

Unpr ot ect ed St udent Expressi on

The Board reserves the right to designate and prohibit

mani f estati ons of student expression that are not protected
by the rights of free expressi on where such expression is
likely to or does naterially or substantially interfere with
school activities, school work, or discipline and order on
school property or at school activities and functions
including but not limted to:

1. Libel of any specific person or persons.

2. Advocating the use of or advertising the availability of
al cohol or illegal drugs or any other substance or nateria
that may reasonably be believed to constitute a direct and
serious danger to the health, safety or welfare of students
or that is prohibited by | aw

3. Using obscene, |ewd, vulgar or profane | anguage or
i mages - whether verbal, witten, or synbolic.

4. Inciting violence or mayhem advocating use of unlawfu
force; or encouraging violation of federal, State, or
nmuni ci pal |aw, Board policy or district rules or
regul ati ons.

5. [Are] (sic) expression that is likely to or does
materially or substantively interfere with the educationa
process, including school activities, school work, or

di scipline and order on school property or at schoo
activities and functions; threatens serious harmto schoo
or conmunity; encourages unlawful or dangerous activity; or
interferes with another’s rights.

* * *

Revi ew of Student Expression

School O ficials shall not censor or restrict protected
student expression for the sole reason that the vi ewpoint
expressed therein is critical of the school or its

adm ni stration, or because the views espoused are unpopul ar
or may nake peopl e unconfortable.

(Footnote 7 conti nued):

-XViii-



In addition to District Policy 220 on student
expression, the Penn Manor School District has District Policy
221° which regul ates dress and groonmi ng of students. District
Policy 221 was enacted February 8, 1999 and was in effect in Fall

2007. 1°

(Continuation of footnote 7):

Student-initiated religious expression is permssible and
shal |l not be prohibited except as to tinme, place and nanner
of distribution, or if the expression involved violates
Board policy, e.g., because it is independently detern ned
to constitute unprotected expression under the standards and
definitions adopted by the Board.

9 Def endants’ Exhibit 5.

10 District Policy 221 provides:
221. DRESS AND GROOM NG

The Board recogni zes that each student’s node of dress and
groomng is a manifestation of personal style and individua
pref erence.

The Board will not interfere with the right of students and
their parents to make deci sions regarding their appearance,
except when their choices affect the educational program of
the schools or the health and safety of others.

Students may be required to wear certain types of clothing
whil e participating in physical education classes, shops,
extracurricular activities, or other situations where
special attire may be required to ensure the health or
safety of the student.

The Board aut horizes the Superintendent or designee to
enforce school rules prohibiting student dress or grooning
practices which:

1. Present a hazard to the health or safety of the student
hi m herself or to others in the school

2. Materially interfere with school work, create disorder
or disrupt the educational program

3. Cause excessive wear or danmage to school property.

(EFootnote 9 conti nued):
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On February 11, 2008, the Penn Manor School District
revised District Policy 221.' Specifically, the District added
| anguage to the dress and groom ng policy that is consistent with
t he student expression policy and added ot her aspects to the

policy. *?

(Continuation of footnote 9):

4. Prevent the student from achieving his/her own
educati onal objectives because of bl ocked vision or
restricted novenent.

The buil ding principal shall be responsible to nonitor
student dress and grooning in his/her building.

Staff menbers shall be instructed to denonstrate by exanple
and precept positive attitudes toward neatness, cleanliness,
propriety, nodesty, and good sense in attire and appearance.

1 Def endants’ Exhi bit 6.
12 Revi sed District Policy 221 provides:

The Board recogni zes that each student’s node of dress and
groomng is a manifestation of personal style and individua
pref erence.

The Board has the authority to inpose linmtations on pupi
dress and groom ng at school and during school sponsored
activities and events. The Board will not interfere with
the right of students and their parents to nmake reasonabl e
deci si ons regardi ng student dress and groom ng, except when
their choices affect the educational program of the schools
or the health, safety and welfare of others.

The Superintendent or designee shall enforce the foll ow ng
gui del i nes governi ng dress and groom ng

1. Students shall dress in clean, neat, appropriate appare
worn in its intended nanner. Any clothing that nmay damage

school property or inpact the health, safety and welfare of
t he school comunity shall be prohibited.

2. Shoes or appropriate footwear shall be worn for health
and safety reasons.

3. Students shall not wear hats, hoods, headbands or other
head coverings or coats, capes or other outerwear in school
Prohibited itenms worn in violation of District policy shal

(Footnote 11 continued):
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The District issues a Student Handbook®® to all students
each school year. The Student Handbook i ncludes an
Acknow edgnment Formthat nust be signed by each student and
denonstrates recei pt of the handbook by the students.?*

The Student Handbook is an adm nistrative docunent that
is designed to help institute the Board of Directors approved and
adopted policies and to provide information to students regarding
accept abl e behavi or and di sci plinary consequences for
i nappropriate behavior. In addition, the Student Handbook
addresses the District’s expectations for appropriate student

attire.

(Continuation of footnote 11):

be confiscated and retained in the office until the
concl usi on of the school day.

4. Students shall not wear clothing, jewelry or any other
attire that present a health or safety concern or that
adverti se or advocate the use of al coholic beverages, drugs,
or other illegal behavior, |lewd, profane or obscene | anguage
or nmessages, and nessages that disrupt or create a
reasonabl e apprehensi on of disruption of the educationa
program including nessages that advocate viol ence and
mayhem crim nal behavior or the violation of Board policy
and nessages that have as their sol e purpose the harassment
and/or intimdation of others in the school conmunity.

5. Al clothing nust cover the torso and undergarnments.
Shorts, pants, skirts and dresses nust extend to at | east
t he m d-thi gh.

The Superintendent shall ensure that all rules and
regul ations inplenmenting this policy inpose only the mininum
necessary restrictions on the exercise of the student’s
taste and individuality.

13 Def endants’ Exhibit 7.

14 In this case, Donald signed the District’s Acknow edgnent Form on
August 27, 2007. Defendants’ Exhibit 1.
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The Student Handbook prohibits nmessages on shirts that
“advertise al coholic beverages, drugs, offensive or obscene
| anguage, or nessages that pronote violence....” Neither Board
of Directors policy, nor the Student Handbook prohibits clothing
whi ch advocates political positions or patriotic nessages.

The “Student Dress Expectations” provision of the
St udent handbook provides in pertinent part: “The main rule for
all students to followis that of common sense and good j udgment.
If the faculty and adm nistration feel that a student is
di spl ayi ng poor taste in appearance, it will be brought to his or
her attention.” However, determ nations nmade by District
personnel regarding conpliance with the provisions of the Student
handbook are directed by and consistent with District policy and
are not subject to indiscrimnate discretion of any individual
staff menber.

Viol ence in Schools

The probl em of violence in schools has dramatically
changed over the past 30 to 40 years. |In the past, the |argest
probl em regardi ng violence in schools was that children m ght get
into a fight in the classroomor during recess. That m nor, but
not uninportant situation has evolved into major problens for
public schools trying to adequately protect their students. Sone

students and others from outside the school comunity now bring
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guns into our schools and have commtted sone truly horrific acts
wi th those weapons.

Schools at all levels have been affected either
directly or indirectly by the violent events that have occurred
at places |like Col unbine®® Virginia Tech!, Northern Illinois?',

Ni ckel M nes'® and Red Lion!. The inpact of violence in schools
is so great that it now has equal inportance as the issue of
illegal drug use in schools.

Public and private schools alike, fromelenentary
schools to major universities have been faced with new chal | enges
to ensure the safety of our children. Elenentary, mddle and
hi gh school s which were once very open now have secure entrances

and exits, security caneras, netal detectors, school resource

15 On April 20, 1999 two students at Col unbi ne Hi gh School in
Jefferson County, Col orado enbarked on a nmassacre killing 12 students and one
teacher and woundi ng 23 others before conmtting suicide.

See http://en.wikipedia.org/w ki/ Col unmbi ne_H gh_School nassacre.

16 On April 16, 2007, on the canmpus of Virginia Polytechnic Institute
and State University (Virginia Tech), in Blacksburg, Virginia a | one gunnan
killed 32 people and wounded nunerous others in two separate incidents two
hours apart before conmitting suicide.

See http://en.w ki pedia.org/w ki/Virgini a_Tech_massacre.

e On February 14, 2008 at Northern Illinois University in Dekal b,
[Ilinois, a gunman killed six and wounded ei ght een peopl e.
http://en.w ki pedi a.org/wi ki/Northern_Illinois_University shooting.

18 On Cctober 2, 2006 a gunman killed five girls, ages six to

thirteen, before conmitting suicide. This tragedy occurred at the Wst N cke
M nes School, a one-room Anmi sh school house in Bart Townshi p, Lancaster County,
Pennsyl vania. See http://en.w ki pedi a. org/wi ki /Am sh_school _shooti ng.

19 On April 24, 2003 at Red Lion Area Junior Hi gh School, Red Lion
York County, Pennsylvania a fourteen year old student arned hinself with three
handguns and shot and killed the school principal and hinmself in the schoo
cafeteri a.
See http://en.w ki pedi a. org/wi ki /Red_Li on_Area_Juni or _H gh_School _shooti ng
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officers and staff who are required to wear identification
badges.

School Districts have been forced to inplenent
policies, including new security neasures, dress codes and
student expression policies to stemthe tide of violence which
has thrust itself into our places of learning. There is nowhere
that is truly safe or immune fromthe problem of school violence,
fromthe one-room school house to Anerica’ s | argest universities.

STANDARD OF REVI EW

In considering a notion for prelimnary injunction the
court nmust to | ook at four factors: (1) the likelihood of success
on the merits; (2) the extent of irreparable injury fromthe
conduct conplained of; (3) the extent of irreparable harmto the
defendants if a prelimnary injunction issues; and (4) the public

i nterest. C ean Qcean Action v. York, 57 F.3d 328, 331

(3d Gr. 1995). A court may not grant injunctive relief wthout
satisfying requirenents (1) and (2), regardl ess of what the

equities seemto require. Adans v. Freedom Forge Corporation,

204 F.3d 475, 484 (3d Gir. 2000).
CONTENTI ONS OF THE PARTI ES

Plaintiffs' Contentions

Plaintiffs contend that defendants’ speech and dress
codes and the censoring of Donald s T-shirt violate the

constitutional rights of every student in the Penn Manor School
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District. Specifically, plaintiffs contend that the speech code
i's unconstitutional because it (1) conditions free speech on the
subj ective response of listeners or viewers; (2) purports to
regul ate core protected speech wi thout defining the nature and
extent of the regulation; (3) facially prohibits religious points
of view that a student views as true; and (4) has been applied to
deny Donald his constitutional right to free speech and
expression. Plaintiffs argue that this case is a facial, and an
as applied, challenge to the various District dress and student
expression policies outlined above.

Plaintiffs contend that the District’s policies on
student speech and dress are overbroad because they seek to
puni sh “anything that is a distraction to the educati onal
environnent”, the policies prohibit nmessages that pronote
vi ol ence, that seek the supremacy of any particular religious
sect or point of view, or when a teacher or admnistrator “feels”
that a student is displaying poor taste.

Plaintiffs further contend that the speech and dress
policies are vague for two reasons: (1) the policies deny
students fair notice of the standard of conduct to which they are
hel d accountable; and (2) there is unrestricted enforcenent of
the policies, thereby inviting arbitrary, discrimnatory and

over zeal ous enforcenent.
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Regardi ng the nessage on Donald’ s T-shirt, plaintiffs
contend that the nessage on the shirt does not advocate the use
of force, pronote violence or illegal behavior generally or
specifically toward any student, faculty nenber or other
particul ari zed person. Plaintiffs contend that there is no
evi dence that any one person or persons subjectively believed
that the nmessage of Donald’s T-shirt was frightening or directed
at them personally.

Moreover, plaintiffs contend that the nessage of the T-
shirt is not illegal because the United States Departnent of
State’s Bureau of Diplomatic Security adm nisters the “Rewards
for Justice” program which sets bounties on various terrorists.
Hence, plaintiffs argue that based upon the Rewards for Justice
program every “person in the world may be a ‘licensed terrori st
hunter with no bag limt’ as proclainmed by [Donald s] shirt.”?

Plaintiffs contend that the nmessage on Donald s T-shirt
represents political and patriotic speech ainmed at supporting our
troops fighting the war on terror in Afghanistan and Iraq and is
specific support for Donald s uncle, Brian Souders, who picked
out the T-shirt for Donal d.

Furthernore, plaintiffs contend that the D strict

policy as applied to Donald is an unconstitutional abridgnment of

20 Menor andum i n Support of Plaintiff’'s Findings of Fact and
Concl usi ons of Law filed March 13, 2008 at page 14.

- XXVi -



his right to free speech because there is no governnent interest
justifying the prohibition of his T-shirt.

Plaintiffs assert that they have a |ikelihood of
success on the nerits, that Donald and all other students are
suffering irreparabl e harm because of the infringenent of their
First Amendnent rights, that an injunction wll not harm
defendants and the injunction will serve the public interest.

Plaintiff relies on numerous cases fromthe United
States Suprene Court, the United States Court of Appeals for the
Third Crcuit and other district and circuit courts, including
deci sions rendered after conpletion of the hearing on this
matter.?

Def endant s’ Cont enti ons

Def endants assert that District Policy 220 regardi ng
student speech and District Policy 221 invol ving student dress
and groom ng both satisfy the dictates of nunmerous United States

Suprene Court cases.

2 Since the conpletion of the March 20, 2008 hearing, plaintiffs’
counsel has sent the court three additional cases for the court’s review
Specifically, by letter dated April 25, 2008 from Leonard G Brown, 111,
counsel for plaintiffs, plaintiffs sent ne a copy of the decision of the
United States Court of Appeals for the Seventh Crcuit in Nuxoll v. Indian
Prairie School District #204, 523 F.3d 668 (7" Gir. 2008).

In addition, by letter dated August 8, 2008 Attorney Brown
attached a copy of the decision of the Third G rcuit in DeJohn v. Tenple
University, 537 F.3d 301 (3d Cr. 2008).

Finally, by letter fromAttorney Brown dated Septenber 3, 2008
plaintiffs forwarded me a copy of the decision of the United States Court of
Appeal s for the Eighth Grcuit in Lowy v. Watson Chapel School District,
2008 U. S. App. LEXIS 18727 (8!" Cir. Septenber 2, 2008).
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Def endants contend that pursuant to the recent decision

of the United States Suprene Court in Mdrse v. Frederick

_uUus 127 S.Ct. 2618, 168 L.Ed.2d 290 (2007), the

District has the right, without a showi ng of “substanti al
di sruption”, to prohibit student speech that advocates the use of
force, violence and violation of law. Furthernore, defendants
argue that the special characteristics of the school environnent
and the governnental and public interest in preventing violence
in schools allow schools to restrict student expression which
t hey reasonably interpret as advocating the use of force and
vi ol ence.

Def endants contend that the nessage expressed on
Donald’s T-shirt collides with the rights of other students in
t he nost fundanental way, because it underm nes the sense of
safety and bodily security essential to pronoting and mai ntai ni ng
an effective learning environment. Furthernore, defendants argue
that courts throughout the country have routinely recognized that
school s may regul ate student speech whi ch advocates, anong ot her
t hi ngs, violence, anti-social behavior, alcohol and drug use as
antithetical to the purpose of public education.

Def endants dispute plaintiffs’ assertion that the
message on Donald’s T-shirt is sinply his patriotic way of
showi ng support for the war on terror and of our troops fighting

that war on the front |ines. Def endants assert that there is

-XXViii-



nothing on the T-shirt that pronotes support of the United States
mlitary.

Rat her, defendants contend that the T-shirt suggests
that volunteer citizens have been authorized to kill suspected
terrorists. Defendants further contend that the nessage is a
violent and threatening pronotion of vigilante and il egal
behavi or. Defendants assert that they are duty bound to m nim ze
the very real risk of violence in the District’s schools.

Def endants di spute that the provisions of their
policies are either vague or overbroad. They argue that the
policies are not vague because they identify specific forns of
expression that are subject to appropriate regulation in the
public school context. Moreover, the policies are not overbroad
because they conme within the dictates set by the United States
Suprene Court for proper limting of student speech in public
school s.

Finally, defendants argue that based upon the revisions
of the student speech policy elimnating the prohibitions on
student expression regarding religion, that portion of
plaintiffs’ notion and clains is now noot.

DI SCUSSI ON

First Amendnent School Speech

Any di scussion of plaintiffs’ clainms in this case nust

begin wth an anal ysis of the jurisprudence regardi ng First
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Amendnent rights of students in school. 1In this regard,
plaintiffs contend that in order to restrain Donald from wearing
his T-shirt in school defendants nust establish that his speech,
t hrough the nmessage of his T-shirt, caused, or was likely to
cause, a substantial disruption at the school.

Plaintiffs argue that because no such substanti al
di sruption occurred in this case, nor was one likely to occur,
defendants erred in restraining Donald s speech. Plaintiffs rely
heavily on the decision of the United States Suprene Court in

Ti nker v. Des ©Mdines | ndependent Conmmunity School District,

393 U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969).

Any di scussion of the freedom of speech by students in
a public school certainly begins with Tinker. In Tinker, a group
of students decided to wear black arm bands to school in protest
of the Vietnamwar. The principals of the Des Mines schools
becane aware of the plan to wear arnbands. On Decenber 14, 1965
the principals nmet and adopted a policy that any student wearing
an arnband woul d be asked to renove it, and if the student
refused, he or she would be suspended from attendi ng cl asses
until such tinme as the student returned w thout the arnband.
Several students filed suit to restrain the school from
disciplining them 393 U S. at 504, 89 S.C. at 735, 21 L.Ed.2d

at 736.
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After an evidentiary hearing, the district court
di sm ssed the Conplaint and upheld the constitutionality of
school district’s authority on the ground that it was reasonabl e
in order to prevent disturbance of school discipline. On appeal,
the United States Court of Appeals for the Eighth Grcuit
consi dered the case en banc and was equal ly divided. Thus, the
district court’s decision was affirmed. 393 U S. at 505,

89 S.C. at 735-736, 21 L.Ed.2d at 736-737.

The United States Suprene Court accepted the case by
granting certiorari. |In its decision, the Suprenme Court
overturned the lower court’s ruling and indicated that both
students and teachers do have First Amendnent rights in school
The Court explained that students and teachers do not “shed their
constitutional rights to freedom of speech or expression at the
school house gate.” 393 U. S. at 506, 89 S.C. at 736, 21 L.Ed.2d
at 737.

The Suprenme Court further held that students may
express their opinions during school hours if they do so

“W thout materially and substantially interfering
with the requirenments of appropriate discipline in
t he operation of the school” and w thout colliding
with the rights of others. But conduct by the
student, in class or out of it, which for any
reason -- whether it stens fromtinme, place or
type of behavior — materially disrupts classwork
or involves substantial disorder or invasion of

rights of others is, of course, not imunized by
the constitutional guarantee of freedom of speech.
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393 U.S. at 513, 89 S.C. at 740, 21 L.Ed.2d at 741. (Internal
citations omtted.)

Thus, to prohibit political speech of the kind
addressed in Tinker, the School D strict was required to
denonstrate beyond a nere desire to “avoid the disconfort and
unpl easant ness that al ways acconpany an unpopul ar vi ewpoi nt.”
393 U.S. at 509, 89 S.C. at 738, 21 L.Ed.2d at 739. The school
district did not establish facts that would |l ead to a reasonabl e
forecast of substantial disruption of or material interference
Wi th school activities. Mreover, in Tinker, the plaintiffs did
not interfere with work, cause disorder or interfere with the
rights of others. Thus, the prohibition of their speech was
unconstitutional. 393 U S. at 514, 89 S.C. at 740, 21 L.Ed.2d
at 742.

The type of speech involved in Tinker was political
speech. In this case, plaintiffs contend that the nessage
communi cated on Donald’ s shirt is also political speech. On the
contrary, defendants contend that this case is not about
political speech. Defendants assert that the nmessage on Donald' s
shirt contains inmages of an automatic weapon and pronptes the use
of force, violence and violation of law in the nature of illegal
vi gi |l ante behavior and the hunting and killing of human bei ngs.
Because | agree with defendants, further analysis of the casel aw

inthis area i s necessary.
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Ti nker was not the final discussion by the Suprenme

Court of free speech in the school setting. In Bethel School

District No. 403 v. Fraser, 478 U. S. 675, 106 S.Ct. 3159,

91 L.Ed.2d 549 (1986), the United States Suprene Court again
addressed the issue of student speech.

In Fraser, a student gave a speech at a school assenbly
nom nati ng anot her student for student elective office. The
assenbly was part of a school -sponsored educational programin
sel f-governnment. The speech referred to the student candi date
“in terns of an el aborate, graphic, and explicit sexual
met aphor.” The student had previously di scussed the proposed
speech with two of his teachers and was inforned that the speech
was i nappropriate and mght |ead to severe consequences.

478 U. S. at 677-678, 106 S.Ct. at 3161-3162, 91 L.Ed.2d at 555.

The student received a three-day suspension from school
and was renoved fromthe |ist of candidates to be a speaker at
graduati on because the school found the speech to be a violation
of the school’s policy agai nst obscene, profane |anguage or
gestures. The student appeal ed the school’s discipline through
the district’s grievance procedures. The discipline was upheld,
t he student served two days of suspension and was allowed to
return to school on the third day. 478 U.S. at 678-679,

106 S. . at 3162, 91 L.Ed.2d at 555.
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The student brought a civil rights action in district
court. The district court ruled that the school’s policy was
unconstitutionally overbroad and vague. The district court’s
determ nati on was upheld by the Ninth CGrcuit. Specifically, the
Ninth Crcuit found the facts of Fraser indistinguishable from
the protest arnmband in Tinker; found that the school did not have
an interest in protecting a captive audience of mnors fromlewd
and i ndecent |anguage in a school -sponsored setting because it
gave unbridl ed discretion to the School D strict in determning
what is acceptable and proper speech and behavior in public
school s; and denied that the school district had the power
incident to its responsibility for the school curriculumto
control the | anguage used to express ideas during school
sponsored activities. The Suprene Court granted certiorari.

478 U.S. at 679-680, 106 S.Ct. at 3162-3163, 91 L. Ed.2d at 556.

Wt hout applying the substantial and materi al
di sruption analysis found in Tinker, the Suprenme Court reversed
the I ower court decision in Fraser. |In doing so, the Suprene
Court focused on the speech itself. The Court stated:

Surely it is a highly appropriate function of
publi ¢ school education to prohibit the use of
vul gar and offensive terns in public discourse.
| ndeed, the “fundanental val ues necessary to the
mai nt enance of a denocratic political systent
di sfavor the use of terns of debate highly
of fensive or highly threatening to others.
Not hing in the Constitution prohibits the states

frominsisting that certain nodes of expression
are inappropriate and subject to sanctions. The
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i ncul cation of these of these values is truly the
“work of the schools”....

The process of educating our youth for
citizenship in public schools is not confined to
books, the curriculumand the civics class;
school s nust teach by exanple the shared val ues of
a civilized social order.

478 U.S. at 683, 106 S.Ct. at 3164, 91 L.Ed.2d at 558. (Internal
citations omtted.)

The Fraser court quoted favorably from Justice Black’s
di ssent in Tinker that the federal Constitution does not “conpel
the teachers, parents, and el ected school officials to surrender
control of the Anmerican public school systemto public schoo
students.” Fraser, 478 U S. at 686, 106 S.C. at 3166,
91 L.Ed.2d at 560 (quoting Tinker, 393 U S. at 526, 89 S.Ct
at 746, 21 L.Ed.2d at 749 (Black, J., dissenting)).

The Suprene Court next addressed freedom of speech in

public schools in Hazel wod School District v. Kuhlneier,

484 U.S. 260, 108 S.Ct. 562, 98 L.Ed.2d 592 (1988). The issue in
Kuhl nei er was whet her censoring by the School District of a
school newspaper violated the First Amendnent rights of the
student staff of the newspaper.

I n Kuhl nei er the Suprenme Court distinguished the case
at hand from Tinker in that Tinker addressed whether the First
Amendnent requires a school to tolerate certain student speech

and Kuhl neier deals with whether the First Amendnent requires a
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school affirmatively to pronote particul ar student speech

484 U. S. at 270-271, 108 S.Ct. at 569-570, 98 L.Ed.2d at 605.
The Supreme Court concluded that the Tinker analysis

was not applicable to the situation in Kuhlneier. The court

st at ed:

[ T] he standard articulated in Tinker for
determ ni ng when a school may puni sh student
expressi on need not also be the standard for
determ ni ng when a school may refuse to lend its
name and resources to the dissem nation of student
expression. Instead, we hold that educators do
not offend the First Anendnent by exercising
editorial control over the style and content of
student speech in school - sponsored expressive
activities so long as their actions are reasonably
related to legitimte pedagogi cal concerns.

484 U.S. at 272-273, 108 S.Ct. at 571, 98 L.Ed.2d at 606.
(Footnote omtted.)
Finally, Kuhlneier reiterated certain tenets contained
in both Tinker and Fraser. Specifically, the Suprenme Court
st at ed:
the First Amendnent rights of students in the
public schools “are not automatically coextensive
with the rights of adults in other settings,” and
must be “applied in |ight of the special
characteristics of the school environnment.” A
school need not tolerate student speech that is
inconsistent wwth its “basic educational mssion,”
even t hough the government could not censor
simlar speech outside the school.
484 U.S. at 266, 108 S.Ct. at 567, 98 L.Ed.2d at 602.
The nost recent Suprene Court decision to address

freedom of speech in the public schools, and one relied on
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heavily by defendants, is Mdxrse v. Frederick, u. S :

127 S.Ct. 2618, 168 L. Ed.2d 290 (2007).

In Morse, Joseph Frederick and his classmates were
attendi ng a school -sponsored social event or class trip to view
the Aynpic torch relay for the Salt Lake Cty Wnter O ynpic
Ganmes. As the torchbearer and tel evision canmeras covering the
event approached, several students unfurled a banner that read
“BONG H TS 4 JESUS’.22  U.S. at __, 127 S.Ct. at 2622,

168 L. Ed.2d at 296.

Deborah Morse, the school principal, directed the
students to take the banner down. All the students except
Frederick conplied with her directive. Frederick was |ater
suspended from school by Mdrse for ten days. Morse expl ai ned
that she directed that the banner be taken down because she
t hought it encouraged illegal drug use, in violation of
established school policy. = US at __ , 127 S. Q. at 2622-
2623, 168 L.Ed.2d at 296.

Frederick adm nistratively appeal ed his suspensi on,
which was ultimately upheld, but was reduced fromten to eight
days. Frederick brought suit alleging that his First Amendnent
rights were violated by the school’s actions. The District Court
granted sunmary judgnent in favor of the school finding that

Morse reasonably interpreted the banner as pronoting illegal drug

22 “Bong hits” is a reference to a manner of snoking marij uana.
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use and that Morse had the authority, if not the obligation, to
stop such nessages at a school -sanctioned activity. _ U S at
., 127 S.Ct. at 2623, 168 L.Ed.2d at 297.

The Ninth Circuit reversed the trial court, deciding
that Frederick acted during a school -authorized activity and that
t he banner expressed a positive sentinent about marijuana use,
but that the school violated Frederick’s First Amendnent rights
and puni shed himw thout a show ng that his speech gave rise to a
substantial risk of disruption. __ US at _ , 127 S.C. at
2623, 168 L. Ed.2d at 297-298.

In its decision, the United States Suprene Court franed
the issue as “whether a principal may, consistent with the First
Amendnent, restrict student speech at a school event, when that
speech is reasonably viewed as pronoting illegal drug use. W
hold that she may.” _ US. at __ , 127 S.C. at 2625,

168 L. Ed.2d at 300. The Court again enphasized the the facts of
Ti nker were quite stark and that political speech in that case
inplicated “concerns at the heart of the First Amendnent.”
_uUus at _ , 127 S.C. at 2626, 168 L.Ed.2d at 300.

The Supreme Court further reiterated that Fraser
establ i shed that Tinker analysis is not “absolute” and the Court
did not performa substantial disruption analysis. The Court
found that the banner in Mxrse was reasonably viewed as pronoting

illegal drug use, the pronotion of illegal drug use was agai nst
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school policy, and that the First Anmendnent does not require
schools to tolerate student expression of illegal drug use at
school functions. _ US at _ , 127 S .. at 2629,
168 L. Ed.2d at 303-304.

In addition, the concurring opinion of Justice Alito in
Morse provides sone guidance in the application of the facts of
this case to the current state of the law. Specifically, Justice
Alito stated:

[ Alny argunent for altering the usual free speech
rules in the public schools cannot rest on a

t heory of del egation but must instead be based
upon sone special characteristic of the school
setting. The special characteristic that is
relevant in this case is the threat to the

physi cal safety of students. School attendance
can expose students to threats to their physical
safety that they would not otherw se face.

Qut si de of school, parents can attenpt to protect
their children in many ways and nay take steps to
noni t or and exercise control over the persons with
whom their children associate. Simlarly,
students, when not in school, may be able to avoid
t hreat eni ng individuals and situations. During
school hours, however, parents are not present to
provi de protection and gui dance, and students’
nmovenents and their ability to choose the persons
wi th whomthey spend tinme are severely restricted.
Students may be conpelled on a daily basis to
spend tine at close quarters with other students
who may do them harm  Experience shows that
school s can be places of special danger.

In nost settings, the First Amendnent strongly
l[imts the governnment’s ability to suppress speech
on the ground that it presents a threat of

vi ol ence. But due to the special features of the
school environment school officials nust have
greater authority to intervene before speech | eads
to viol ence.
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_us at _ , 127 S.Ct. at 2638, 168 L.Ed.2d at 313.
(Gtations omtted.)

A review of the above-cited cases indicates that the
Ti nker anal ysis advocated by plaintiffs is not absolute and not
al ways applicable in freedom of speech cases in school settings.
Furthernore, a school can validly restrict speech that is vulgar,
| ewd or obscene or that is pronoted in school sponsored
publ i cati ons.

Based upon Morse, speech that pronotes illegal behavior

may al so be restricted. See Snyder v. Blue Muntain School

District, 2008 W. 4279517 at *6 (WD. Pa. Septenber 11,
2008) (Munl ey, J.). Moreover, based upon Justice Alito’s
concurring opinion in Mrse, it is clear that the threat of
viol ence in the school setting and the safety of our schools is
of the utnost inportance.

In the context of this analytical background, | address
plaintiffs’ w thin notion.

Li kel i hood of Success

T-shirt’s nmessage
The threshold question in assessing plaintiffs clains
is characterizing the nessage on Donald’s T-shirt. The T-shirt
prom nently displays i mages of an automatic handgun on the front
pocket area and back of the T-shirt. The front pocket of the T-

shirt is also inprinted wth the statenent “Volunteer Honel and
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Security” with the image of an automatic handgun pl aced between
the word “Vol unteer” above the handgun and the words *Honel and
Security” bel ow t he handgun.

The back of the T-shirt is inprinted with the statenent
“Speci al |Issue-Resident-Lifetinme License, United States Terrori st
Hunting Permt, Permt No. 91101, Gun Omer-No Bag Limt” in
bl ock I etters superinposed over a |arger autonmatic handgun.

Plaintiffs contend that the nmessage of Donald s T-shirt
is a political nmessage expressing support for our troops and for
his uncle who is serving this country and is currently stationed
inlrag. Furthernore, plaintiffs assert that the nmessage of this
T-shirt is buttressed by the fact that in 1984 Congress enacted
the Act to Conbat International Terrorism Public Law 98-533.
This Act established the “Rewards for Justice” program which sets
bounties on various terrorists.

Plaintiffs argue that pursuant to the Rewards for
Justice Program every person in the world may be “a |icensed
terrorist hunter with no bag limt”, m mcking the words on
Donald’s T-shirt. Plaintiffs further argue that Donald' s T-shirt
advocates support of United States policy in support of the
elimnation of terrorists.

Plaintiffs assert that the T-shirt does not state that
one may “shoot to kill” terrorists or that terrorists wll be

“shot on sight”. Plaintiffs further assert that even if those
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wor ds appeared on the T-shirt, the illegality of such a statenent
woul d be an open question because it would not be illegal for a
sol dier, such as Donald s uncle, to “shoot to kill” a terrorist.

Def endants contend that Donald s T-shirt advocates the
use of force, violence and violation of law in the form of
illegal vigilante behavior and the hunting and killing of human
bei ngs. Defendants further contend that Donald s T-shirt
contains no references to any branch of the United States
mlitary or mlitary operations in Iraq, Afghanistan or any other
part of the world.

In addition, defendants argue that Donald’s T-shirt is
designed to replicate a hunting license issued for hunting and
killing human beings. The phrase “Gun Owner-No Bag Limt”
printed on the back of the T-shirt is a direct reference to | aws
i nposed on hunters restricting the nunber of animals within a
specific species or group of species the licensee may kill and
keep.

Def endants assert that plaintiffs’ contention that the
| anguage of the nessage on the back of the T-shirt is authorized
by the Rewards for Justice programis wholly w thout nerit.

Def endants assert that the programoffers rewards for information
|l eading to the arrest and conviction of terrorist.

Furt hernore, defendants contend that the program

strongly discourages bounty hunters and ot her non-gover nnent al
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i ndi viduals from pursuing the capture of terrorists. Finally,
def endants aver that the programclearly does not condone the
killing of terrorists by private citizens. For the follow ng
reasons, | agree with defendants.

The | anguage on Donald’s T-shirt advocates the use of
force, violence and violation of lawin the formof illegal
vi gi |l ante behavior and the hunting and killing of human bei ngs.
There is no “Vol unteer Honmel and Security” in this country. The
message of the T-shirt inplies that Donald is |icensed to hunt
and kill terrorists (i.e. other human beings) with no “bag
limt”. Abaglimt is a “law inposed on hunters and fisherman
restricting the nunber of animals within a specific species they
may kill and keep.”?* A “No Bag Limt” indicates that there is no
restriction regarding how many kills can be made. This inplies
that Donald is licensed to kill as many terrorists as he can
concei vably hunt down.

Furthernore, after review of the website for the
Rewards for Justice program | agree with defendants that
plaintiffs’ assertion that this program provi des sone | egal basis
for the nessage on the shirt is wholly without nmerit. The
programis clearly designed for the purpose of obtaining
information fromindividuals |eading to successful arrest and

prosecution of suspected terrorists. It in no way authorizes

28 See http://en.wikipedia.org/wi ki/Bag_limts.
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non- gover nment al personnel to hunt or kill suspected terrorists.
Wil e Donal d’s uncle, Brian Souders, a nenber of the United
States Arny nmay be so authorized, Donald is clearly not.?
Plaintiffs cite no other authority permtting such conduct.

Bl ack’s Law Dictionary defines vigilantismas: “The act
of a citizen who takes the law into his or her own hands by
appr ehendi ng and puni shing suspected crimnals.”® This is the
nmessage of Donald s T-shirt, that as a vol unteer nenber of
homel and security, he is licensed to hunt and kill as many
terrorists that he wants. The T-shirt advocates private citizens
taking the law into their own hands. Thus, the T-shirt advocates
illegal conduct. The nessage conveyed is a violent and
t hreat eni ng pronotion of vigilante behavior.

Donald’s T-shirt no doubt nmeans a great deal to him
because it was chosen for himby his uncle. However, Donald s
patriotic sentinment for the shirt is not comuni cated anywhere on
the shirt. As noted in Mourse, Donald s explanation is a
description of his notive, not the interpretation of what his T-
shirt says. _ US _ , 127 S.C. at 2625, 168 L.Ed.2d at 299.

The undeni abl e message of Donald’s T-shirt cannot be
di sm ssed because of the notive behind the nessage. There is no

way to determne the notive fromthe T-shirt itself and the

24 See www. r ewar dsf orj usti ce. net.

25 Black’s Law Dictionary, 1599 (8!" ed. 2004).
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notive does not dism ss as neani ngl ess the nessage that has no
pl ace in a public school. Thus, | conclude that there is no
constitutionally protected political nmessage contained in
Donal d’s shirt but there is a nessage of use of force, violence
and violation of lawin the formof illegal vigilante behavior.

Accordi ngly, based upon the Suprene Court’s post-Tinker
jurisprudence, | conclude that defendants do not have to
denonstrate a substantial and material disruption to restrict
Donald fromwearing his T-shirt.

Over breadt h

“A regul ation of speech may be struck down on its face
if its prohibitions are sufficiently overbroad--that is if it
reaches too nmuch expression that is protected by the

Constitution.” Sypniewski v. Warren H |l s Reqgi onal Board of

Education, 307 F.3d 243, 258 (3d Cr. 2002). The District’s
student expression and dress and groom ng policies can be found
to be unconstitutionally overbroad if there is a |likelihood that
the policies’ very existence will inhibit free expression.

Saxe v. State College Area School District, 240 F.3d 200, 214

(3d Gir. 2001).

Courts wll not strike down a policy as overbroad
unl ess the overbreadth is substantial in relation to the
policies’ plainly legitimate sweep. In addition, a policy wll

only be struck down on an overbreadth challenge if no reasonable
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limting construction is available that will render the policy
constitutional. WMoreover, every reasonable construction nust be
resorted to in order to save the policy fromunconstitutionality.
Sypni ewski, 307 F.3d at 259.

Plaintiffs contend that the District policies on
student speech and dress are overbroad because they seek to
puni sh “anything that is a distraction to the educati onal
environnent”, and that the school policies prohibit nessages
whi ch pronote viol ence, when a teacher or adm nistrator “feels”
that a student is displaying poor taste or that the student
nmessage seeks to pronote the supremacy of any particul ar
religious sect or point of view | will now address these
contentions concerning the District policies..

Initially, | note that plaintiff only challenges the
original versions of Policies 220 and 221. As noted above, both
policies were revised on February 11, 2008. Thus, | do not pass
on the constitutionality of the revised policies because they
have not been attacked by plaintiffs.

Next, a review of the policies reveals that the phrase
“anything that is a distraction of the education environnent” is
not present in District Policy 220, 221 or the School Dress
Expectati ons section of the Student Handbook.?® However, it is

present in the Ofense/Punishnent Chart section of the Student

26 Def endants’ Exhibit 7, page 18.
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Handbook. 2” The Principal’s Message section of the Student
Handbook i ndi cates that “the handbook is designed to informthe
student body and parents of policies and procedures established
at Penn Manor Hi gh School . " 28

Thus, while the phrase “anything that is a distraction
to the education environment” is not present in District Policy
220, 221 or the School Dress Expectations section of the Student
Handbook, it is intended to be a policy of the District by virtue
of the Principal’s Message section. For the follow ng reasons,
conclude that this phrase is substantially overbroad and
unconstitutionally restricts student speech.

The phrase “anything that is a distraction to the
education environnment” could enconpass student speech that is
both protected and unprotected by the First Amendnent.
Specifically, it could reach unprotected speech such as shouting
“fire” in a crowded auditoriumwhen there is none, which is not
protected speech in any context. Conversely, the wearing of a
bl ack arnmband in protest could distract the educational
envi ronnent, but could not be regul ated because it is protected

activity. Tinker, supra.

The limting | anguage of Policies 220 and 221 are

hel pful to the District, but does not circunmvent the possibility

2 Def endants’ Exhibit 7, page 34.
28 Def endants’ Exhibit 7, page 6.

-xlvii-



that a substantial anount of protected speech may be suppressed

by the provision. Sypniewski, supra. Accordingly, | conclude

that plaintiffs have a |Iikelihood of success on the nerits of
establishing that this provision is overbroad.

Next, | note that plaintiffs have cited no | ega
authority to support their conclusion that the District’s
policies are overbroad because they prohibit nmessages which
pronote violence. |In addition, Plaintiffs cite no authority for
the proposition that plaintiff Donald MIler has a constitutional
right to wear clothing which advocates violence in public
school s.

To the contrary | conclude that a substantial interest
resides in public schools to discourage violence both in the
school setting as well as in the comunity at |arge as part of
the District’s overall educational mssion. As noted by Justice
Alito in his concurring opinion in Mrse, “In nost settings, the
First Amendnent strongly limts the governnent’s ability to
suppress speech on the ground that it presents a threat of
viol ence. But due to the special features of the school
envi ronnent school officials nust have greater authority to
i ntervene before speech leads to violence.” _ US at _ |,
127 S. Ct. at 2638, 168 L.Ed.2d at 313.

In the face of the utter lack of authority and the

absence of argunent except the bald assertion that plaintiff

-xlviii-



shoul d be permtted to wear a T-shirt pronoting viol ence, |
conclude that plaintiff fails on his overbreadth chall enge on
this point and has no likelihood of success on the nerits of this
claim

Regarding plaintiff’s overbreadth chall enge on the
| anguage of the Student Handbook that discipline may be inposed
when a teacher or admnistrator “feels” that a student is
di spl ayi ng poor taste, |I find plaintiffs’ position unpersuasive
based upon the Iimting | anguage of the actual policies.

A review of defendants’ policies reflects substanti al
limting | anguage contained in the policies thenselves.
Specifically, District Policy 220 on Student Expression provides
in pertinent part:

The Board respects the rights of students to
express thenselves in word or synbol and to
distribute materials as a part of that expression,
but it also recognizes that the exercise of that
right nust be limted by the district’s
responsibility to maintain an orderly school

envi ronment and protect the rights of all nenbers
of the school conmunity.

In addition, District Policy 221 on Dress and G ooni ng
provi des:

The Board recogni zes that each student’s nobde of
dress and groomng is a manifestation of personal
style and individual preference.

The Board will not interfere with the right of
students and their parents to nmake deci sions
regardi ng their appearance, except when their
choi ces affect the educational program of the
schools or the health and safety of others.
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The conpl ete conpl ai ned-of provision in the Student Handbook
provides: “The main rule for all students to followis that of
comon sense and good judgnent. |If the faculty and

adm nistration feel that a student is displaying poor taste in
appearance it will be brought to his or her attention.”?®

The conpl ete provision together with the limting
| anguage contained in district Policies 220 and 221 reveal that
t he conpl ai ned-of portion of the Student Handbook does not
provide for any discipline or sanction if the faculty or
admnistration “feel[s] that the student is displaying poor taste
i n appearance.” Rather, the provision provides nerely that it
will “be brought to the student’s attention.”

The limting | anguage of the District policies reflects
that the District is wholly cognizant of students’ rights of
expression and rights concerning personal appearance and style.
Moreover, “[t]he Board will not interfere with the right of
students and their parents to make deci sions regarding their
appear ance, except when their choices affect the educational
program of the schools or the health and safety of others.”

Thus, with the limtation set forth in D strict
Policies 220 and 221 together with a conplete reading of the
al l egedly of fendi ng | anguage, | conclude that the provision is

not overbroad, and is clearly not substantially overbroad.

29 Def endants’ Exhibit 7, page 18.



See Broadrick v. Cklahoma, 413 U.S. 601, 93 S. Ct. 2908,

37 L.Ed.2d 830 (1973).

Accordingly, | conclude that plaintiffs fail to show a
I'i kel i hood of success on the nerits on this claim

Finally, plaintiffs assert that District Policy 220 on
Student Expression prohibiting expressions that “seek to
establish the suprenmacy of a particular religious denom nation,
sect or point of view 1is overbroad. | note that defendants
subsequently revised District policy to renove this |anguage.
Def endants contend that the revision nmakes this chall enge noot. |
di sagr ee.

Wi | e def endants has changed District Policy 220 to
del ete the offending | anguage, it would be free to reinstate the
| anguage after the conpletion of this litigation absent

injunctive relief. See DeJohn v. Tenple University,

537 F.3d 301, 308-313. Thus, plaintiff’s claimis not noot.
However, defendants have not provi ded any argunent or

analysis why its former policy is not overbroad. Moreover, a

review of the | anguage of the former provision | eaves the court

with the firmconviction that the | anguage of the provision woul d

encroach on constitutionally perm ssible student speech.

Def endants’ former provision attenpted to restrict what

effectively anmounts to all religious speech, which is clearly not



perm ssi bl e under the First Amendnent. Thus, | conclude that the
former provision regarding religious speech was overly broad.

Accordingly, | find that plaintiffs would |ikely
prevail on the nerits of this claim Hence |l will grant a
prelimnary injunction agai nst defendants and restrain themfrom
reestablishing the former policy provision concerning religious
speech.

Vagueness

A statute or governnental regulation may be deened
unconstitutionally vague if it fails to give a person adequate
warni ng that certain conduct is prohibited or if it fails to set
forth adequate standards to prevent arbitrary and discrimnatory

enforcenent. Gty of Chicago v. Mrales, 527 U S. 41,

119 S.Ct. 1849, 144 L.Ed.2d 67 (1999). However, “given [a]
school’s need to be able to inpose disciplinary sanctions for a
wi de range of unantici pated conduct disruptive of the educational
process, the school disciplinary rules need not be as detailed as
a crimnal code which inposed crimnal sanctions.” Fraser,
478 U.S. at 686, 106 S.Ct. at 560, 92 L.Ed.2d at 3166.

Plaintiffs contend that the speech and dress policies
are vague for two reasons: (1) the policies deny students fair
noti ce of the standard of conduct to which they are held

accountable; and (2) there is unrestricted enforcenent of the



policies, thereby inviting arbitrary, discrimnatory and
over zeal ous enforcenent.

Def endants contend that the District’s policies and
St udent Handbook provisions are appropriate because they enabl e
the District to foster its educational m ssion while maintaining
the full range of student rights and student responsibilities to
others in the school community. For the follow ng reasons,
agree with defendants in part, and wth plaintiffs in part, and
conclude that the District’s policies and provisions are
unconstitutionally vague in part and constitutionally perm ssible
in part.

The United States Supreme Court has recogni zed that
“mai ntai ning security and order in schools requires a certain
degree of flexibility in school disciplinary procedures....”

New Jersey v. T.L.O. , 469 U S. 325, 340, 105 S. Ct. 733, 742,

83 L. Ed.2d 720, 733 (1985).

Regarding plaintiffs’ contention that District policies
deny students fair notice of the standard of conduct to which
they are held accountable, plaintiffs assert that two specific
provi sions of the student handbook are unconstitutionally vague.
Initially, plaintiffs’ contend that the District bans “anything
that is a distraction.” As noted above, the phrase *anything
that is a distraction” is not present in either District Policies

220, 221 or the School Dress Expectations section of the Student



Handbook. Rather, it is contained in the O fense/Puni shnent
Chart section of the Student Handbook. | have al ready concl uded
that the provision is overbroad. | further conclude that the
provi sion is vague because it does not adequately put students on
noti ce of what standard of conduct for which they are held
account abl e.

Next, plaintiffs assert that the provision banning
messages that pronote violence is vague. Plaintiffs argue that
this phrase is inherently dependent on subjective, individual
definitions of prohibited expression and therefore invites
arbitrary, discrimnatory and overzeal ous enforcenent.

In crafting policies and regul ations, public school
adm ni strators cannot be expected to foresee the nyriad ways in
whi ch students m ght conceivably exceed the perm ssi bl e bounds of
protected speech. The District has limting | anguage in Policies
220 and 221 which notes that it respects the rights of students
to express thenselves in word or synbol. Mreover, though not
specifically before the court, the new revised District Policies
220 and 221 have expanded that |anguage to nore fully explain
that the District does not intend to subvert the constitutional
rights of students’ freedom of expression.

Finally, as noted above, plaintiffs have not provided
this court with any authority that indicates that students have

any right to comuni cate a nessage pronoting violence in public
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schools. Pronoting violence in public schools is antithetical to
the m ssion of public schools. Violence has no place in our
public schools. Students have no constitutional right to pronote
viol ence in our public schools. Accordingly, | conclude that
plaintiffs do not have a |ikelihood of success on the nerits on
this claim

Finally, plaintiffs assert that there is unrestricted
enf orcenment of defendants’ policies against any District student,
thereby inviting arbitrary, discrimnatory and overzeal ous
enforcement. Plaintiffs argunment in this regard is unclear, but
seens to indicate that defendants’ policies apply to all District
students. Because plaintiffs cite no authority for the
proposition that the District cannot apply its policies equally
to all students, nor do they neaningfully brief their
arbitrariness argunment, | deny plaintiffs’ claimin this respect.

As Applied Chall enge

As noted above, | conclude that the nessage on Donal d’ s
T-shirt is not protected speech. Rather, it violates nunerous
sections of the District policies prohibiting clothing which
advocat es nessages that pronote violence and violation of |aw
The District attenpted to deal wth the T-shirt in a reasonable
and effective manner, as it is permtted to do under Mrse and

Fraser.
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Specifically, M. Baireuther received a conplaint from
anot her student about Donald’'s T-shirt. She asked Donald to step
into the hallway and di scussed with hi mthe nmessage and i nmages
printed on the T-shirt.

Ms. Baireuther explained to Donald that the shirt’s
message pronoted the hunting and killing of human bei ngs and
m ght not be appropriate for school. Mreover, the picture of
the gun on the shirt mght frighten other students or nmake them
unconf ortabl e because of previous incidents at other school s
where students took guns to school and shot students.

Ms. Baireuther further explained to Donald that she
woul d check with school admnistrators to determne if the T-
shirt was in violation of school district policy.

After consulting with the building principal, M.

Bai reut her was advised that the T-shirt was i nappropriate and

vi ol at ed established school district policy. A few days |ater,
Donald wore the T-shirt to school again. M. Baireuther advised
himthat after consulting with school district adm nistration,
she confirnmed that he was not permtted to wear this particular
T-shirt to school and if he wore the T-shirt again she would have
to send himto the principal’s office.

Despite the directive from M. Baireuther, on
Novenber 28, 2007, Donald wore the T-shirt again. Wen Donald

entered her class on that date, Ms. Baireuther saw the T-shirt

-lvi -



and took Donald out to the hallway to speak with him

Ms. Baireuther reiterated to Donald that he was not permtted to
wear the T-shirt to school and sent himto the principal’s

of fice.

Donal d was not disciplined for wearing his T-shirt,

t hough he coul d have been for repeated failure to follow District
policy. Rather, he was disciplined for failing to foll ow
direction and for using foul |anguage. There is no indication
that the School District’s policies or the way Donald was treated
indicates that his First Arendnent rights were violated in any
way.

Because | find that the nessage on Donald’ s T-shirt is
not protected speech and that the School District’s policies do
not violate the First Amendnent as applied specifically to Donald
regarding his T-shirt, | conclude that plaintiffs do not have a
i kelihood of success on the nerits of their “as applied” claim

Irreparable Harmto Plaintiffs

When First Anendnent interests are either threatened,
or in fact being inpaired at the tinme relief is sought, the |oss
of First Amendnent freedons, for even a mninmal period of tineg,

unquestionably constitutes irreparable injury. Elrod v. Burns,

427 U. S. 347, 373, 96 S. Ct. 2673, 2690, 49 L.Ed.2d 547.
In this case, | conclude that plaintiffs have

established irreparable harmregarding the portions of
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def endants’ policies prohibiting expressions that “seek to
establish the suprenmacy of a particular religious denom nation,
sect or point of view and that punish “anything that is a
di straction to the education environnent,” because, as discussed
above, the overbroad | anguage likely constitutes a first
Amendnent viol ation. Specifically, under the standard
establi shed by the Suprene Court in Elrod, plaintiffs have
established irreparable injury.

Regarding all of plaintiffs’ other clains, because |
find no |ikelihood of success on the nerits, | conclude that
there is no irreparable injury suffered by plaintiffs.

I rreparable Harmto Def endants

Enj oi ning the overly broad and i nperm ssi bly vague
| anguage wi Il not harmthe defendants. “Everyday school
di sci pli ne does not depend on the necessity of a speech code.”
Sypni ewski, 307 F.3d at 259. Moreover, defendants are not harned

by enjoi ni ng overbroad and vague District policies. Sypniewski,

supra.

Public | nterest

An injunction wll serve the public interest in this
case regarding those provisions which | conclude are
unconstitutionally vague or overbroad. “In the absence of
legitimate countervailing concerns, the public interest clearly

favors the protection of constitutional rights....” Council of
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Alternative Political Parties v. Hooks, 121 F.3d 876, 884

(3d Gr. 1997).
BOND
Federal Rule of G vil Procedure 65(c) requires
i nposition of a bond to secure the paynent of such costs and
damages not to exceed such sumas nmay be suffered or sustained by
any party who is found to be wongfully restricted by this Oder.
Thus, | direct plaintiffs to post bond or other acceptable
security with the Cerk of Court for that purpose in the anount
of $5,000.00 no later than Cctober 8, 2008.
CONCLUSI ON

For all the foregoing reasons, | grant plaintiffs’
Motion for Prelimnary Injunction in part and deny it in part.
Specifically, | conclude that plaintiffs have shown a |ikelihood
of success on the nmerits regardi ng defendants’ policy prohibiting
certain religious expression as overbroad and find that portion
of defendants’ policies prohibiting anything that is a
di straction to the educational environnment to be overbroad and
vague.

| further conclude that plaintiffs have established
irreparable harm that defendants will not be irreparably harned
and that the public interest favors protection of constitutional

rights regarding the vague and overly broad provisions.
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| conclude that defendants’ policy prohibiting
pronoting violence is not unconstitutionally overbroad or vague.
Mor eover, | conclude that defendants policies as applied to
Plaintiff Donald MIler, 111, are not unconstitutional. Thus,
except as specifically provided for in this Opinion and
acconpanying Order, in all other respects, | deny plaintiffs’

nmot i on.
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