IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY MARI ON, )
) Gvil Action
Pl aintiff ) No. 05-CV-01288
)
VS. )
)
THE AGERE SYSTEMS, | NC. )
SI CKNESS AND ACCI DENT )
DI SABI LI TY BENEFI T PLAN FOR )
OCCUPATI ONAL EMPLOYEES, )
)
Def endant )
ORDER

NOW this 26th day of March, 2008, upon consi deration
of Plaintiff’s Second Motion for Summary Judgnent filed June 29,
2007; upon consideration of the Cross-Mtion for Summary Judgnent
of Defendant The Agere Systens Inc. Sickness and Acci dent
Disability Benefit for Cccupational Enployees filed July 27,
2007; upon consideration of Plaintiff’s Answer to Defendants’
Motion for Summary Judgnent, which answer was filed August 13,
2007; upon consideration of the briefs of the parties; after oral
argunent conducted Septenber 18, 2007 before the undersigned; and
for the reasons expressed in the acconpanyi ng Menorandum

IT IS ORDERED that Plaintiff’'s Second Mtion for

Summary Judgnent filed June 29, 2007 is denied.

| T IS FURTHER ORDERED t hat the Cross-Mtion for Summary

Judgnent of Defendant The Agere Systens Inc. Sickness and
Accident Disability Benefit for QOccupational Enployees filed

July 27, 2007 is granted.



| T 1S FURTHER ORDERED that judgnment is entered in favor

of defendant The Agere Systens Inc. Sickness and Acci dent
Disability Benefit for Occupational Enpl oyees, and agai nst
plaintiff Jeffrey Marion.

IT 1S FURTHER ORDERED that the derk of Court shal

mar ked this case closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knol|l Gardner
United States District Judge
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APPEARANCES:
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MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on the parties’ cross-
notions for summary judgnment. On June 29, 2007, Plaintiff’s
Second Motion for Summary Judgnment (“plaintiff’s notion”) was
filed. On July 27, 2007, the Cross-Mtion for Summary Judgnent
of Defendant The Agere Systens Inc. Sickness and Acci dent
Disability Benefit for COccupational Enpl oyees (“defendant’s

nmotion”) was filed. On August 13, 2007, Plaintiff’'s Answer to



Def endants’ Motion for Summary Judgnent was filed. For the
reasons that follow, | grant defendant’s notion and deny
plaintiff’s notion, and enter judgnent in favor of defendant and
against plaintiff.

JURI SDI CT1 ON_AND VENUE

This court has jurisdiction over this matter pursuant
to 8 502(e)(1) of the Enpl oyee Retirenment |Inconme Security Act of
1974 (“ERISA"), 29 U.S.C. § 1132(e)(1), and 28 U.S.C. § 1331.
Venue is proper pursuant to 28 U S.C. § 1391(b) because the
events giving rise to plaintiff’s clains allegedly occurred in
Al | ent own, Pennsylvania, which is located within this judicial
district.

PROCEDURAL HI STORY

Plaintiff initiated this action on March 21, 2005 by
filing a three-count Conpl ai nt agai nst Kenper National Services,
I nc. and Kenper | nsurance Conpanies (collectively “Kenper”). The
Conpl ai nt sought decl aratory judgnment declaring that Kenper’s
denial of plaintiff’s long-termdisability benefits was arbitrary
and capricious, and that plaintiff was indeed entitled to
benefits; alleged a breach of contract for term nation of
plaintiff's disability benefits; and all eged that Kenper’s action
in denying plaintiff’'s benefits was in bad faith.

On April 22, 2005, plaintiff filed an Arended Conpl ai nt

nam ng his enployer, Agere Systens, Inc., in addition to Kenper.
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In his Anmended Conplaint, plaintiff alleged the sane three counts
agai nst both defendants. By |leave of court, plaintiff filed a
Second Anended Conplaint on July 11, 2005. The Second Anended
Conpl ai nt nanes two additional defendants, the Agere Systens Inc.
Si ckness and Accident Disability Benefit Plan for Occupational
Enmpl oyees (“Plan”) and the Agere Systens Inc. Long Term
Disability Plan for Cccupational Enployees (“Long Term Plan”).
The Second Anmended Conpl ai nt contai ns one count, requesting
decl aratory judgnent declaring that defendants’ denial of
plaintiff’s benefits was arbitrary and capricious in violation of
ERI SA.

On March 15, 2006, Plaintiff’s Mtion for Summary
Judgnent and the Mdtion of Defendants Agere Systens Inc.,
Si ckness and Accident Disability Benefit Plan for Occupational
Enpl oyees, The Agere Systens Inc. Long TermDisability Plan for
Cccupati onal Enpl oyees, Agere Systens Inc., Kenper Nati onal
Services, Inc., and Kenper Insurance Conpanies for Summary
Judgnent were filed. On April 25, 2006, | heard oral argunent on
the notions for summary judgnent.

At oral argunment, plaintiff nade an oral notion to
dism ss certain defendants. By Order dated April 25, 2006,
granted plaintiff’s oral notion and dism ssed all clains against
Kenper, Agere Systens, Inc., and the Long Term Pl an.

Accordingly, the only remaining defendant is The Agere Systens,



Inc. (short-ternm) Pl an.

By Order dated March 29, 2007, | deni ed defendants’
nmotion for summary judgnent. By that Order | also granted
plaintiff’s notion for summary judgnent in part and denied it in
part. Specifically, | concluded that the plan adm nistrator’s
denial of plaintiff’'s disability benefits was arbitrary and
capricious because it failed to consider the effect of
plaintiff’'s nmedication on his ability to work. Accordingly, |
remanded the matter to the plan adm nistrator, Kenper Nationa
Services, for further proceedings to exam ne the issue of whether
plaintiff’s pain managenent reginmen rendered hi mdisabl ed, and
required plaintiff to supplenent the record for the plan
adm ni strator’s revi ew.

By letter dated June 6, 2007, Kenper’s successor as
pl an adm ni strator, Aetna Life Insurance Conpany, issued its
final determ nation. Aetna concluded that there was “a | ack of
medi cal and psychol ogi cal evidence” to substantiate plaintiff’s

disability.* Therefore, it affirnmed Kenper’'s decision denying

1 The letter from Aetna Seni or Appeal Specialist Lina M Camacho

states that in reaching this conclusion, Aetna reviewed the follow ng
docunents: (1) a Job Analysis Wirksheet for an El ectronic and Photonic
Processor; (2) operative reports from Orlando Regi onal Medical Center dated
June 3, 1996 and April 7, 1997; (3) an office note fromDr. O Connor dated
Septenmber 17, 2002; (4) a progress note fromDr. Kenneth Choquette, D.O dated
Sept ember 23, 2002; (5) a Behavioral Health Cinician Statenent dated

Cct ober 21, 2002; (6) an Orthopaedi c Associ ates of All entown- Ot hopedic

Eval uati on dated Cctober 31, 2002; (7) a BHU revi ew dated Novenber 4, 2002;
(8) a Disability Certificate from Macungi e Medi cal G oup dated Novenber 25,
2002; (9) Initial Physician reports fromDr. M chael O Connor dated Septenber
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plaintiff’s claimfor short-termdisability benefits.
(Defendant’s notion, Exhibit F). The parties subsequently filed
their cross-notions for sunmary judgnent. On Septenber 18, 2007,
| heard oral argunent on the within notions, and took the matter
under advisenment. Hence this Menorandum
FACTS

The parties agree that no genuine issues of naterial
fact exist. During a Rule 16 tel ephone status conference held on
Novenber 22, 2005, the parties agreed that this case would be
di sposed of by cross-notions for summary judgnent based on the
record before the plan adm nistrator when it nmade its decision to

deny plaintiff benefits. See Rule 16 Conference Order (Docket

23, 2002, October 8, 2002 and Cctober 25, 2002; (10) Physician Progress
Reports dated Novenber 20, 2002, Decenber 21, 2002 and January 2, 2003; (11) a
CT of the Cervical spine without contrast report dated March 28, 2001; (12) an

(Footnote 1 continued):

(Continuation of footnote 1):

MRl of the lunbar spine wthout contrast report dated August 31, 2002; (13) a
lab report from Quest Diagnostics dated Septenmber 25, 2002; (14) a prior peer
revi ew conpl eted by an independent peer physician specializing in Neurol ogy
dat ed January 7, 2003; (15) a copy of the STD termi nation dated January 14,
2003; (16) a progress note from Pennsyl vani a Pai n Managerment, Inc. dated
January 20, 2003; (17) plaintiff’'s appeal letter dated March 20, 2003; (18) a
letter fromDr. O Connor dated February 19, 2003; (19) a nedical report from
Dr. Dougl as Nat hanson dated February 4, 2003; (20) a physical therapy progress
note, not dated; (21) a prior peer review conpleted by an i ndependent peer
physici an specializing in orthopedic surgery dated April 10, 2003; (22) an
appeal determination letter dated April 18, 2003; (23) an Order of this court
dated March 29, 2003; (24) a letter fromDavid L. Deratzian, attorney at |aw,
and (25) a letter fromDr. O Connor dated April 16, 2007. Defendant’s notion,
Exhi bit F.

Al t hough Aetna’'s letter does not specify, | infer that the
March 29, 2007 Order to which the letter refers is my Order remanding this
matter for further consideration of whether plaintiff’'s medication reginen
renders him di sabl ed.
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Entry No. 17). Based upon the pleadings, record papers,

depositions, exhibits, and the parties’ statenents of undi sputed
facts, the pertinent facts are as foll ows.?

Plaintiff Marion has been enployed with Agere, Inc. or
one of its predecessor conpanies since 1984. Most recently, he
was enpl oyed as an el ectroni c and photonic processor at defendant
Agere. The physical workload of an el ectronic and photonic
processor is described as “light to sedentary” physical work.

I n Septenber 2002, M. Marion applied for short-term
benefits under the Plan. Under the Plan, in order for M. Marion

to be entitled to benefits, the plan adm ni strator nust determ ne

2 My original Rule 16 Status Conference Order dated Novenber 22,
2005 required, in pertinent part, that “any party filing a notion for summary

judgrment or partial summary judgnent shall file and serve, in addition to a

brief, a separate short concise statenent, in nunbered paragraphs, of the

mat eri al facts about which the nmoving party contends there i s no genui ne di spute.
The noving party shall support each such material fact with specific citations
to the record, and, where practicable, attach copies of the rel evant portions of
the record.”

In their original summary judgnment notions filed March 15, 2006, the
parties included statenments of fact with citations to the record within the body
of their respective notions, but did not file separate, nunbered statenents of
fact. Plaintiff’s second notion for summary judgrment, filed June 29, 2007
contains a section titled “Staterment of Undi sputed Facts.”

Def endant’ s second noti on for summary judgnent, filed July 27, 2007,
states that “[t]he facts relating to the identity of the parties, the
rel ati onship between Kenper and Agere, the terns of the Plan, plaintiff’'s
enpl oyment with Agere, plaintiff's initial claim for short-term disability
benefits, and plaintiff’'s appeal of Kenper’s denial of benefits are undi sputed
and unchanged since defendant’s and plaintiff’'s first cross-nmotions for summary
judgrment. The only new facts are those related to the actions taken by the
parties pursuant to the [March 29, 2007 Order remanding the case for further
review by the plan adninistrator].”

-viii-



t hat he cannot performany of the substantial and material duties
of the job he had before his disability, and that he is unable to

be accommodated at another job within the conpany.

In his claimfor benefits, M. Mrion alleged that he
was unable to performhis job duties because of physical
disabilities related to his back condition. M. Marion has a
hi story of neck and back pain. On June 3, 1996, he underwent a
cervical lamnectonmy at C6-7. On April 7, 1997, he underwent an
anterior cervical discectony and fusion at C4-5 and C5-6 with
bank bone graft and segnental plating. On August 31, 2002 an MR
of the lunmbar spine revealed a mld broad-based right paracentra
di sc protrusion at L4-5 and a broad-based central disc protrusion
at L5-Sl.

These nedi cal conplications, as well as the pain
medi cation which plaintiff was taking to control his back pain,
were the basis for the opinion of plaintiff’s treating physician,
M chael O Connor, D. O, that plaintiff was permanently disabl ed.
M. Marion also had another treating physician, Kenneth J.
Choquette, D. O

M. Marion was prelimnarily granted short-term
benefits under the Plan on Cctober 8, 2002. H s benefits
continued until January 14, 2003. The benefits were discontinued

because a physician peer revi ew conducted by Vaughn D. Cohan,
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M D. found that there was no objective physical proof for finding
that M. Marion was disabled fromperformng his job as an
el ectroni ¢ and photonic processor. Kenper, acting as the plan

adm nistrator, relied on this opinion and decided that plaintiff

shoul d not continue to receive short-termbenefits. Plaintiff
was advi sed that he could appeal this decision.

M. Marion appeal ed the plan adm nistrator’s deci sion
to deny him benefits. After plaintiff appeal ed, a neurol ogist,
Law ence Bl unberg, MD., reviewed M. Mrion' s appeal.

Dr. Blunberg concurred wwth Dr. Cohan that there was no objective
physi cal evidence that plaintiff was physically disabled. On
April 18, 2003, Kenper advised M. Marion that his appeal was
denied and that his admnistrative rights had been exhaust ed.
Plaintiff subsequently filed this action.

CONTENTI ONS

Plaintiff’'s Contentions

Plaintiff contends that Aetna’ s decision to affirm
Kenper’s deni al of benefits was arbitrary and caprici ous because
it ignored uncontradicted evidence that plaintiff’s pain
managenent regi men renders hi munable to work. Specifically,
plaintiff avers that he was consistently treated with nmultiple
narcotics and that representatives of Kenper were aware, as early

as Septenber 2002, that plaintiff’s physicians were concerned



that the effects of a narcotic pain managenent regi nren woul d
prevent plaintiff fromsafely working.

Plaintiff argues that neither Kenper nor Aetna have
directly contradicted the findings of Dr. O Connor, one of
plaintiff’s treating physicians, who determned that plaintiff is
i npai red by the necessary nedical reginmen. Plaintiff avers that
because Aetna had no information directly refuting the treating
physi cian’s opinion that the nedication nade it unsafe for
plaintiff to work, the plan admnistrator arbitrarily and
capriciously denied his benefits. Therefore, plaintiff contends
that the determ nation should be reversed and benefits awarded.

Def endant’s Cont enti ons

Def endant contends that, based on the evidence in
plaintiff’s file, including the reports of three independent peer
physi ci ans who conducted a thorough review of plaintiff’s nedi cal
records, Aetna reasonably determ ned that the information
plaintiff and his doctors submtted did not support a finding of
disability entitling plaintiff to disability benefits under the
Pl an.

Def endant avers that, to supplenment the record for the
plan adm nistrator’s review, plaintiff submtted only a single
letter fromone of his treating physicians, Dr. O Connor, which
cont ai ned no nedi cal diagnosis, test results, reports or notes of

observati ons. Rat her, defendant contends that the letter
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contained only Dr. O Connor’s opinions that (1) plaintiff’s

medi cations can cause side effects including somol ence and
decreased ability to concentrate; (2) such side effects may be
magni fied by interaction with other nedications plaintiff was
taking; and (3) plaintiff was unable to work at Agere because of
side effects fromhis narcotic nmedication. Thus, defendant
argues that because plaintiff failed to provide objective

evi dence of actual effects of synptons of his pain reginmen, his
cl ai m cannot succeed.

Mor eover, defendant avers that the plan adm nistrator
was not required to accept the unsupported concl usions of
plaintiff’s treating physician, even if the review ng physicians
did not present directly conflicting evidence. Therefore,
def endant argues that Aetna appropriately relied on the
i ndependent peer physicians’ review in nmaking its determ nation
that plaintiff was not entitled to benefits. Defendant contends
t hat because Aetna’ s decision is supported by substanti al
evi dence, the court should not disturb the plan admnnistrator’s
deni al of benefits.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
nmust determ ne whet her “the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the

affidavits, if any, show that there is no genui ne issue of
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material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R Cv.P. 56(c). See also Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 247, 106 S. C. 2505, 25009-

2510, 91 L.Ed.2d 202, 211 (1986); Federal Hone Loan Mbrtgage

Corporation v. Scottsdale | nsurance Conpany, 316 F.3d 431, 443

(3d CGr. 2003). Only facts that may affect the outconme of a case
are “material”. Mreover, all reasonable inferences fromthe
record are drawn in favor of the non-novant. Anderson
477 U. S. at 255, 106 S.Ct. at 2513, 91 L.Ed.2d at 216.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cir. 2000). A plaintiff
cannot avert summary judgnent with specul ation or by resting on
the allegations in his pleadings, but rather he nmust present
conpetent evidence fromwhich a jury could reasonably find in his

favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F.Supp. 179, 184 (E.D.Pa. 1995).
DI SCUSSI ON

The issue before the court is whether the plan
adm nistrator’s decision to deny plaintiff disability benefits

shoul d be affirmed, or reversed as arbitrary and capri ci ous.

-Xiii-



Under ERI SA, a beneficiary of a benefits plan may bring
an action to recover benefits due himunder the plan. 29 U S C

8§ 1132(a)(1)(B); Poehlmann v. Deutsche Bank Anmericas Severance

Pay Plan, 2005 U.S. Dist. LEXIS 16118, at *13 (E.D. Pa. Aug. 8,
2005)(schiller, J.). However, ERISA is silent on the proper
standards by which the district court should review fact findings

made by plan adm nistrators. Luby v. Teansters Health, Wlfare &

Pensi on Trust Funds, 944 F.2d 1176, 1179 (3d Gr. 1991).

In Firestone Tire and Rubber Conpany v. Bruch,

489 U. S. 101, 115, 109 S.Ct. 948, 956-957, 103 L.Ed.2d 80, 95
(1989), the United States Suprenme Court held that courts nust
review a deni al of ERISA benefits under a de novo standard unl ess
the “benefit plan gives the adm nistrator or fiduciary

di scretionary authority to determne eligibility for benefits or
to construe the terns of the plan.” When the plan confers such
di scretion, courts apply an arbitrary and caprici ous standard of

revi ew. Smathers v. Multi-Tool Inc./Milti-Plastics, |nc.

Enpl oyee Health and Welfare Plan, 298 F.3d 191, 194 (3d G

2002); Doyle v. Nationw de Insurance Conpanies & Affiliates

Enpl oyee Health Care Pl an, 240 F. Supp.2d 328, 335 (E. D.Pa. 2003).

The parties agree that the arbitrary and capri ci ous
standard of review applies.® Therefore, | do not consider

whet her a conflict of interest exists that warrants a | ess

3
pages 5-6.

See plaintiff's notion, pages 14-16, and defendant’s notion,

- Xi v-



deferential, heightened formof arbitrary and capricious review.

See Pinto v. Reliance Standard Life Insurance Co., 214 F.3d 377

(3d Cr. 2000). Thus, | apply the arbitrary and caprici ous

st andar d.

Under arbitrary and capricious review, a court may
overturn the plan admnistrator’s decision “only if [the
decision] is without reason, unsupported by substantial evidence

or erroneous as a matter of law.” Abnathya v. Hoffman-La Roche,

Inc., 2 F.3d 40, 45 (3d Cr. 1993)(internal quotations omtted).
A court cannot second guess or overturn the plan admnistrator’s
deci sion for the purpose of substituting the court’s own

j udgnent. 1d.

As di scussed above, by Order dated March 29, 2007,
concluded that the plan admnistrator’s initial determ nation
denying plaintiff’'s benefits was arbitrary and caprici ous because
it only considered plaintiff’s inpairnments in the absence of his
medi cation, even though the plan adm nistrator was aware that at
| east one of the treating physicians was concerned about the
effects of the nedication. Moreover, | determned that there was
insufficient evidence in the record for the plan admnistrator to
determ ne that plaintiff’s nedication did not render himdisabled
under the ternms of the plan. Therefore, | remanded the matter

for plaintiff to supplenment the record and for further eval uation
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by the plan adm ni strator.

On remand, the plan adm nistrator, now Aetna, upheld
the decision of its predecessor, Kenper. In its letter to
plaintiff dated June 6, 2007, Aetna stated that plaintiff's file
had been reviewed by an i ndependent peer physician specializing
in physiatry, orthopedic surgery and psychiatry. Moreover, the
peer review physician conducted a conference call with
plaintiff’'s treating physician, Dr. O Connor.*

The Aetna Appeal Committee concluded that there was a
“lack of nedical and psychol ogi cal evidence (i.e., behavioral
observations, nental status exam nations, functional exam nation
findings, range of notion neasurenents, diagnostic testing, etc.)
to substantiate [plaintiff’'s] disability”.® Therefore, Aetna
uphel d Kenper’s decision to deny plaintiff’s benefits. Plaintiff
argues that Aetna s decision was arbitrary and capricious because
it did not directly refute Dr. O Connor’s opinion that
plaintiff’s pain nedication rendered himunable to work.

A plan adm nistrator may not arbitrarily refuse to
credit a claimant’s reliable evidence, including the opinions of
a treating physician. However, the plan admnistrator is not
required to accord special weight to the opinions of a claimnt’s

physi ci an. Moreover, a court may not “inpose on plan

4 Def endant’s notion, Exhibit F.

5 I d.

- XVi -



adm ni strators a discrete burden of explanation when they credit
reliable evidence that conflicts with a treating physician’s

evaluation.” Black & Decker Disability Plan v. Nord,

538 U.S. 822, 834, 123 S.Ct. 1965, 1972, 155 L.Ed.2d 1034, 1044
(2003). This standard applies even when a peer-revi ew physician
does not conduct a physical exam nation of a patient, and his
opinion is based solely on a review of the patient’s record. See

Dinote v. United of Omaha Life Ins. Co., 331 F. Supp.2d 341, 347-

349 (E.D.Pa. 2004).
Nevert hel ess, a plan adm nistrator nust give notice to
a claimant of the specific reason or reasons why his cl ai mwas

denied. Trunp v. Ceneral Electric Pension Plan, 1992 U. S.Di st.

LEXI S 7372, at *16 (E.D.Pa. May 5, 1992)(Waldman, J.); 29 C.F.R
§ 2560.503-1(9).

A professional disagreenent between the plan’s
physi cians and the claimant’s treating physician does not
automatically amount to an arbitrary refusal to credit the

treating physician’s opinion. See Stratton v. E. |I. DuPont

de Nenmpburs & Co., 363 F.3d 250, 258 (3d Cir. 2004); see also

Schl egel v. Life |Insurance Company of North America,

269 F. Supp.2d 612, 627-628 (E.D. Pa. 2003).
Anmong t he docunents considered by the plan
adm nistrator on remand is the April 16, 2007 letter fromDr.

O Connor, plaintiff’s treating physician, which plaintiff
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submtted to Aetna pursuant to my March 29, 2007 Order. In
pertinent part, Dr. O Connor’'s letter states:

Jeffrey Marion has been continuously under ny care
since 2001. Anong the nedical issues | treat himfor
are chronic neck pain and chronic back pain. His
treatnment is rendered by me, in conjunction with Dr.
Kennet h Choquette, of Pennsylvania Pain Managenent. My
primary role has been the managenent of pain
medi cation. Over the past five years, M. Marion has
been prescribed various different anal gesic (pain)
medi cations of the narcotic and non-narcotic variety.

Despite the injections perfornmed by Dr. Choquette,
M. Marion requires high doses to nmanage his pain and
retain any level of normal function in his daily life.
Unfortunately, these nedications can cause somol ence
and decreased ability to concentrate. The effect of
hi s medi cation can al so be nagnified by interactions
wi th other nedications he takes for an unrel ated
pr obl em

M. Marion was unable to performhis job at Agere
because of the somol ence and other side effects of his
narcotic nedication. Additionally, he was unable to
perform any job whatsoever due to these sane side
effects.

These nedications are all necessary and no
substitutes have been found, so M. Marion was and is a
risk in many work environnments.

Def endant’ s notion, Exhibit B.

Def endant contends that Dr. O Connor’s letter fails to
present objective nedical evidence supporting plaintiff’s claim
that his nedication has actual side effects or synptons that
render himdi sabl ed. Rather, defendant argues that Dr.

O Connor’s letter merely reasserts plaintiff’s previous clains

wi thout providing clinical reports or diagnostic tests to support

them Therefore, defendant asserts that Aetna was justified in
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relying on the findings of peer physicians Eddi e Sassoon, M D.
Robert Ennis, MD.; and Barry M d assman, M D., each of whom
reviewed plaintiff’s record and concluded that it did not support

plaintiff’s claimfor disability benefits.

In his report dated May 15, 2007, Dr. Sassoon concl uded
that “Wiile Dr. O Connor raises the concern that the clai mant has
been treated with narcotic nedications that may result in
somol ence there are no docunent ed epi sodes of somnol ence. .. or
neur opsychol ogi cal screens indicating any cognitive or high-I|evel
t hought process deficits. The examnation fromDr. O Connor on
2/ 4/ 03 revealed clinical and oriented menory concentration
appropriate.” Defendant’s notion, Exhibit C

Dr. Sassoon specifically addressed whether plaintiff’s
medi cation renders himunable to work. In response to the
guestion “Do the nedications that M. Marion is taking inpact his
ability to performthe duties of his job?", Dr. Sassoon answered

No. There is no evidence of inpaired

neur opsychol ogi cal screen or functional deficits froma

cognitive or fine notor coordination perspective that

woul d preclude the claimant from perform ng duties of
his job. Additional information will be gladly
reviewed. This therefore does not support disability
fromclaimant’ s occupation for the entire period in
tine.

Def endant’ s notion, Exhibit C. Additionally, Dr. Sassoon

i ndi cated he had attenpted to consult with Dr. Choquette, one of
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plaintiff's treating physicians, but was unsuccessful. [d.

Dr. Ennis, an orthopedi c surgeon, conducted a
conference call with Dr. O Connor in addition to review ng
plaintiff's record. H's report dated May 18, 2007 acknow edges
Dr. O Connor’s position that plaintiff “is experiencing
somol ence and side effects of these nedications which inpaired
his ability to concentrate and caused cognitive effects making
return to work activities difficult according to him” However,
Dr. Ennis also notes that “[t]here is no i ndependent
docunent ati on of these nedications [sic] side effect other than
that noted in Dr. O Connor’s note of 4/16/07.” Defendant’s
notion, Exhibit D

Utimately, Dr. Ennis’s report does not answer the
guestion of whether plaintiff’s pain managenent reginmen renders
hi munable to work. Dr. Ennis found this question to be “beyond
the scope of [his] orthopedic evaluation” and concl uded that the
nmedi cal record and docunentation did not, froman orthopedic
perspective, support a functional inpairnment that woul d preclude
plaintiff fromreturning to his job duties. Defendant’s notion,
Exhi bit D.

Psychiatrist Barry 3 assman’s report dated May 29, 2007
found that Dr. O Connor had “provide[d] no behavi oral
observations or nental status exam nation” and that there was “no

docunentation that the claimant’s nedications are inpacting his
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ability to performthe duties of his job.” Defendant’s notion,
Exhi bit E.

Al'l three peer review physicians concluded that the
record does not support plaintiff’s claimthat he is disabled and
unable to work. As discussed above, Dr. Ennis did not directly
address whether plaintiff’s nedication, as opposed to his
physi cal condition, prevents himfromworking. Nevertheless, Dr.
Ennis did note that plaintiff had not submtted i ndependent
evidence of the side effects, aside fromDr. O Connor’s letter.

Plaintiff contends that because none of the three peer
physi cians directly contradict Dr. O Connor’s finding that
plaintiff is inpaired by his nmedication, Aetna acted arbitrarily
and capriciously in refusing to credit Dr. O Connor’s opi nion.

Specifically, plaintiff argues that Black & Decker’s hol di ng that

courts may not “inpose on plan adm nistrators a discrete burden
of explanation when they credit reliable evidence that conflicts
with a treating physician’ s eval uation” does not apply here,
because the plan admnnistrator did not actually credit
contradictory evidence, but rather found that plaintiff had not

supported his claimw th satisfactory evidence. See Black &

Decker, 538 U.S. at 834, 123 S.C. at 1972, 155 L.Ed.2d at 1044.
Plaintiff cites no authority for his assertion that
where a plan adm nistrator’s consultants do not directly find

evidence to contradict the treating physician’s opinion, Black &
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Decker does not apply and the Plan nmust credit the treating
physician’s evaluation or explain its reasons for failing to do

so. Indeed, as plaintiff concedes, Black & Decker specifically

rejects the so-called “treating physician rule” under which many
Crcuit Courts of Appeals previously required that a treating
physi ci an’s opi nion be accorded nore weight than that of a

consul t ant. Bl ack & Decker, 538 U S. at 834, 123 S. Ct. at 1972,

155 L. Ed. 2d at 1044.

Mor eover, under Black & Decker, | cannot require Aetna

to explain its decision to credit reliable evidence
(specifically, the peer reviews) which conflicts with Dr.

O Connor’ s evaluation. 538 U S. at 834, 123 S.Ct. at 1972,

155 L. Ed.2d at 1044. Plaintiff presents no evidence indicating
that the peer physicians’ conclusions are unreliable.

While the plan adm nistrator may not arbitrarily refuse
to credit a claimant’s reliable evidence, | conclude that, in
this case, it has not done so. Aetna specified inits letter
denyi ng benefits that it had considered Dr. O Connor’s April 16,
2007 letter, together wth numerous other docunents. Defendant’s
notion, Exhibit F.

Mor eover, each of the peer physicians’ reports makes
clear that the physicians considered Dr. O Connor’s concern that
the side effects of plaintiff’s nedication affected his ability

to work. Two of the three, specifically Dr. Sassoon and Dr.
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@ assman, concluded that the record did not support Dr.

O Connor’ s assertions regarding the side effects of plaintiff’s
nmedi cation. Defendant’s notion, Exhibits C E. (Dr. Ennis,

al t hough concl uding that the nmedication’s side effects were
beyond the scope of his evaluation, also concluded that the
record did not support plaintiff’s claimof disability precluding
him fromworking. Defendant’s notion, Exhibit D.) Moreover, Dr.

Enni s spoke directly to Dr. O Connor by conference call. 1d.°

6 Plaintiff avers that the plan administrator inproperly reads into

the Plan a requirement of “objective nedical evidence.” Plaintiff is correct
that the Plan does include the phrase “objective medical evidence” in order to
successfully obtain benefits. See Appendi x, pages 491-517 (summary pl an
description of the Plan). However, the Plan does require, among ot her things,
that a claimnt “[p]rovide information from|[his] physician, satisfactory to
the Plan Adm nistrator, certifying [claimant’s] disability, including the
nature and frequency of [claimant’s] treatnent.” Appendi x, page 502.

Plaintiff relies on Cohen v. Standard |nsurance Conpany,
155 F. Supp. 2d 346, 354 (E.D.Pa. 2001) and Mtchell v. Eastman Kodak Conpany,
113 F.3d 433, 442 (3d Cir. 1997) for the proposition that Aetna is not all owed
to require “objective nedical evidence” of plaintiff’s disability because the
Pl an does not expressly require it.

Mtchell limts its holding to the particular context of that
case, in which a claimnt submitted “undi sputed facts” to support his claim
that he suffered fromchronic fatigue syndrome (“CFS’) and was unable to work.
Mtchell, 113 F.3d at 442-443. The court deternmned that it was arbitrary and
capricious for the plan adm nistrator to require clinical evidence of the
etiol ogy of CFS because it was widely accepted in the nedical and | ega
conmunities that, in fact, no “‘dipstick’ laboratory test” for CFS exists.
Therefore, it would be inpossible for the claimant to make a clinical show ng
of his disease, even though it is “universally recognized as a severe
di sability”. Id. at 443.

Cohen held that a plan adm nistrator arbitrarily and capriciously
denied a claimant benefits on the basis that he had not supplied objective
nmedi cal evidence that work stress increased his risk of accelerating heart
di sease. Specifically, the court found that the Plan required only that
plaintiff prove his disability “as a result of sickness, injury, or pregnancy”

and defined sickness as “sickness, illness, or disease”, rather than requiring
“obj ective nedical evidence.” The court held that because plaintiff had

subm tted “substantial objective evidence,” including the opinions of his
treating physicians and objective nmedical literature, the Plan was arbitrary

and capricious in denying benefits. Cohen, 155 F. Supp.2d at 354.

| conclude that neither Mtchell nor Cohen is applicable here.
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All three concluded that the record did not support plaintiff’s
claim
The plan adm nistrator has a duty to resol ve factual

di sputes, including those in the nedical record. Sollon v. Ohio

Casualty I nsurance Conpany, 396 F. Supp.2d 560, 586 (WD. Pa. 2005)

(Standish, J.). That a plan adm ni strator resolves conpeting
opinions in a manner unfavorable to a claimant does not

constitute an abuse of discretion. See Johnston v. Hartford Life

and Accident Insurance Conpany, 2004 W 1858070, at *10 (E.D. Pa.

Aug. 19, 2004)(Kelly, Robert F., S.J.).
The plan adm nistrator is not required to accord

special weight to Dr. O Connor’s opinion, nor is it required to

First, Mtchell clearly lints its holding to the context of that particular
case. Here, plaintiff does not suggest that he cannot prove the etiol ogy of
his condition, but rather that he does not have to. On the contrary, the Plan
requires plaintiff to supply “information...satisfactory to the Plan

Admi ni strator, certifying your disability.” The Plan’s deternination that
plaintiff has not net this burden does not render its decision arbitrary and
capricious. See Johnston v. Hartford Life and Accident |Insurance Conpany,
2004 W 1858070, at *10 (E.D.Pa. Aug. 19, 2004)(Kelly, Robert F., S.J.).

(Footnote 6 continued):

(Continuation of footnote 6):

See also Dinote, 331 F.Supp.2d at 349, which notes that “For
conditions with known etiol ogi es, insurance conpani es comonly require that
the insured party provides objective nmedical evidence before he receives
disability benefits” and concluded that the plan’s request for additiona
obj ective evidence of plaintiff's “widely recognized ailments wi th established
etiol ogi es” was not unreasonabl e.

Second, Cohen is inapplicable because the court found “substantia
evi dence” that defendant’s conflict of interest played a role in the plan's
decision to deny the claimant’s benefits, and therefore applied a hei ghtened
arbitrary and capricious standard. Cohen, 155 F. Supp.2d at 252. As discussed
supra, here plaintiff has not alleged that a conflict of interest exists which
justifies the application of a heightened standard of review, and agrees that
the arbitrary and capricious standard shoul d be applied.
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explain its decision to credit the peer physicians’ concl usion
that the record does not support plaintiff’s claim Black &
Decker, 538 U. S. at 834, 123 S.Ct. at 1972, 155 L.Ed.2d at 1044;

see also Stratton, 363 F. 3d at 258. Because the peer physicians

considered Dr. O Connor’s opinion and addressed it in each of
their respective reports, | conclude that Aetna’'s decision is
supported by substantial evidence. Abnathya, 2 F.3d at 45.
Moreover, it is clear that the peer reviewers actively attenpted

to collaborate with plaintiff’'s treating physicians. See D note,

331 F. Supp. 2d at 349.

Therefore, | conclude that Aetna, in its discretion,
perm ssibly resolved the issue of plaintiff’s alleged disability
by crediting the reports of the peer physicians which concl uded
that the record did not support Dr. O Connor’s opinion. Because
Aetna’ s decision was not arbitrary or capricious, | grant
defendant’s notion for sunmary judgnent.

CONCLUSI ON

For all the foregoing reasons, | grant defendant’s
nmotion for summary judgnent and deny plaintiff’s notion for
summary judgnent, and | enter judgnent in favor of defendant and

against plaintiff.
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