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 VIA E-Docket and US Mail

April 1, 2005
U.S. Environmental Protection Agency

EPA Docket Center (Air Docket)

1200 Pennsylvania Avenue, NW

Mail Code: 2822T

Washington, DC 20460-0001
Attention:  Docket No. OGC-2005-0002—

      70 Fed. Reg. 10088, March 2, 2005 

Re: Comments on Proposed Consent Decree re North Carolina Section 126 Petition
Dear Acting Administrator Johnson:


The Clean Air Task Force submits these comments on behalf of itself and 32 local, regional, and national organizations active in the nationwide effort to protect public health and the environment from the harmful effects of air pollution.

On March 2, 2005, the US Environmental Protection Agency (“EPA”) published a notice in the Federal Register announcing a proposed consent decree in litigation currently before the United States District Court for the Eastern District of North Carolina.  State of North Carolina v. Johnson, No. 5:05-CV-112 and Environmental Defense v. Johnson, No. 5:05-CV-113.  The litigation concerns EPA’s failure to meet the deadline for Agency action on a petition filed by the State of North Carolina under Section 126 of the Clean Air Act, 42 USC §7426, for relief from the transport of pollutants from thirteen upwind states.  North Carolina and Environmental Defense (Plaintiffs) had initiated the litigation in the face of continued EPA inaction on the North Carolina petition.  The proposed consent decree would resolve the litigation by setting court-supervised deadlines for EPA’s action on the petition.

The North Carolina Section 126 petition alleges – and sets forth supporting evidence – that emissions of sulfur dioxide (SO2) and/or oxides of nitrogen (NOx) from large electric generating units in 13 other states contribute significantly to nonattainment in, and interfere with maintenance by, North Carolina with respect to the national ambient air quality standards (NAAQS) for fine particulate matter and/or 8-hour ozone.  

The North Carolina petition was filed on March 18, 2004.  Section 126(b) of the Clean Air Act provides, in pertinent part:

“Within 60 days after receipt of any petition under this subsection and after public hearing, the Administrator shall make such a finding or deny the petition.” [emphasis supplied].
Notwithstanding the above requirement, EPA has not yet acted on North Carolina’s Section 126 petition.  This failure to act led to the above-referenced litigation, which was filed on February 17, 2005.  More than a year has now passed without an EPA response to the North Carolina petition.

The undersigned groups are not parties to the litigation, but are keenly interested in the relief sought by the North Carolina petition, and therefore submit these comments on the proposed consent decree under Section 113(g) of the Act.  We support prompt—and affirmative—EPA action on that petition.  As EPA has recognized on a variety of occasions, the transport of power plant emissions of NOx and SO2 and their secondary pollutants, ozone and PM2.5, is a serious problem throughout much of the United States, including North Carolina.  These pollutants cause serious health and environmental problems in North Carolina and other downwind states, and significantly contribute to problems that those states face when attempting to attain the ozone and PM NAAQS.  Reduction of these pollutants will help not only the people and environment of North Carolina, but those of the states in which the target sources are located, and those of many other states as well that are impacted by those emissions.
We therefore are pleased that EPA has agreed to take action on the petition.  The consent decree provides the following schedule:
· On or before August 1, 2005—EPA signature of a notice of proposed rulemaking fully responsive to the North Carolina 126 petition;

· The week of September 12, 2005—EPA conduct of a public hearing in North Carolina to receive public comment on its proposed response; and 

· On or before March 15, 2006—EPA signature of a notice of final rulemaking fully responsive to the North Carolina 126 petition.

While we fully support the consent decree, we do believe that EPA could address the NC petition earlier than it has agreed to do.  Excessive delay has occurred already.  We urge EPA to consider a more prompt response.  We see no reason that EPA could not sign a proposed response by June 1, 2005, hold a hearing in July, and issue its final rulemaking notice by November 1, 2005.  That is more than enough time for EPA carefully to consider the North Carolina petition and any comments received. 


We stress that time is of the essence, with respect both to EPA’s response to the North Carolina petition, and to the effective date of a remedy, assuming that EPA makes an affirmative finding under Section 126 on that petition (as we believe it must, given the evidence before it and applicable statutory requirements).  Implementation of the Section 126 remedy must occur within 3 years of EPA’s finding. 


Finally, we wish to note briefly that Sections 126 and 110 are “independent statutory tools to address the problems of interstate pollution transport.” See Appalachian Power v. EPA, 249 F.3d 1032, 1046 (DC Cir. 2001).  Thus EPA must address North Carolina’s petition under Section 126 on its own merits within the requirements of Section 126.  EPA cannot lawfully avoid this responsibility simply by substituting the requirements of its recent “Rule to Reduce Interstate Transport of Fine Particulate Matter and Ozone (Clean Air Interstate Rule)” (March 10, 2005), issued under Section 110, for an  appropriate remedy under Section 126 that is specifically responsive to the North Carolina petition.


In conclusion, we support the proposed consent decree, but urge EPA to consider a more expeditious response.  We also urge EPA to make an affirmative finding in response to the North Carolina petition, and to require, as expeditiously as practicable, the necessary emission reductions that will eliminate the upwind pollution that contributes significantly to health and environmental problems, as well as nonattainment, in North Carolina.



Respectfully submitted,

David Marshall



Senior Counsel
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