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State of Noith Carolina 
Deparm-IenI of JusIiCt3 

R 0. Box 629 
RALElGH 

27602-0629 

‘ a 3G 

CONSUMER PROTeCTiON 
9 1 a-7 19-6000 

par: 919~718-6050 

hlly 5,200o 

Manager, Dissemination Branch 
Information Management and Services Division 
Of&e of Thrifi Supervision 
1700 G Street, N.W. 
Washington, DC. 20552 

Attn: Docket No. 2000-34 

By Facsimile & &press Mail 

Dear Sir or Madam: 

This letter is submitted in response to the Office of Thrift Supervision’s advance notice of 
proposed rulemaking on Responsible Alternative Mortgage Lending, issued on ApriI 5,ZOOO. 
The notice invited commenzs from states that bad enacted regulatory initiatives on the problem of 
predatory lending. In July, 1999, North Carolina became the first state to enact comprehensive 
legislation to address the abuses of predatory home mortgage lending. We believe that the 
experience in this State in developing the new law should be useful to the OTS as it considers a 
regulatory approach to this issue. 

The North Carolina legislation was the result of a process of collaboration, negotiation and 
compromise over a period of several months. Mortgage lenders, mortgage brokers, the Attorney 
General’s Office and representatives of consumer groups were involved in the process and shared 
a common goal of identifying and attacking the major consumer abuses jn the mortgage lending 
marketplace. Members of the working group began with consensus on several basic premises; 
1) Competition in the mortgage lending market is effective, for the most part, in keeping rates 
and fees reasonable. 2) There is a sector of the market, typically involving lower income and less 
sophisticated consumers, where most of the abuses have occurred and where competition is not 
as effective. 3) Regulatory approaches should be carefully focused on abusive practices without 
interfering with the mainstream lending market. 4) Mortgage loan closings are already heavily 
encumbered with paper disclosures and disclosures, by themselves, are ineffective in addressing 
predatory lending abuses. 5) Excessive loan fees and oppressive loan terms are more significant 
abusive practices than high interest rates which can be potentially reduced through refinancing. 

The basic approach of the legislation was to create a separate statutory provision to detie 
and regulate a new category of high cost home loans. Following a modified version of the 
KOEZPA structure, three threshold tests were created (for interest rates, points and fees, and 
prepayment penalties) to trigger high cost loan coverage, If any of the thresholds are met, a 
number of restrictions apply, the most significant of which arc that fees and closiq costs cannot 
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be finamed and the borrower must undergo credit cpunseling before closing. Balloon payments 
are prohibited for high cost loans, as is asset-based lending without regard to the borrower’s 
ability to repay. The Act also adds specific new consumer protections to all consumer home 
loans, including a prohibition,on the financing of prepaid single premium credit insurance and a 
general prohibition on loan “flipping.” The Act also clarifies what fees and closing costs are 
p@ssilAe, and is intended to curtail the spread of “jun,k” fees. A copy of the legislation is 
attached to this letter for your reference. 

The high cost home loan provisions of the new Act took effect on July 1,ZOOO. It is 
therefore too early to report on any experience with implementation or compliance, We 
anticipate that the Act will curtail the worst abuses of mortgage lending without burdening 
responsible lenders and without significantly afkcting the flow of home mortgage credit in this 
State. 

We believe that the North Carolina legislation is a useful model for other states and federal 
agencies to follow. In approaching the issue of predatory lending, we ask that the OTS give due 
deference to state initiatives in this area and to avoid preemption of basic consumer protections 
enacted by the states. As is more fully addressed in a separate letter fkom the National 
Association of Attorneys General, some OTS regulations and opinions have contibuted to 
predatory lending by aggressively preempting state consumer protection laws without 
substituting any equivalent federal protections. 

We are gratified by the OTS’ interest in addressirig predatory lending. We would be pleased 
to share further information about North Carolina’s experience with your staff. 

Sincerely, 

Philip A. Lehman 
Assistant Attorney General 

M. Lynne Weaver 
Assistant Attorney General 

Enclosure 
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GENERAL ASSEMBLY OF NORTH CAROLINA 
SESSION 1999 

* SESSION LAW 1999-332 
SENATE BILL 1149 

AN ACT TO MODIFY PERMISSIBLE FEES WHICH MAY BE CHARGED IN 
CONNECTION WTH HOME LOANS SECURED BY FIRST MORTGAGE OR 
FIRST DEED OF TRUST, TO- IMPOSE RESTRICTIONS AND LIMITA’MONS 
ON HIGH-COST HOME LOANS, TO REVISE THE PERMISSIBLE FEES AND 
CHARGES ON CERTAIN LOANS, TO PROH-IBm UNFAIR OR DE-VE 
PRACTICES BY MORTGAGE BROKERS AND LENDERS, AND TO 
PROVIDE FOR PUBLIC EDUCATION AND COUNSELING AB0IJ-T 
PREDATORY LENDERS. 

TZle General Assembly of North Carolina enacts: 

Section 1. G.S. 24rl.lA roads as rewsitxea 
“5 24-1.l.A. Contract rates on home loans secured by fira mortgges or first deeds of 

,,. I. . . 
orwithstanding 

tie nrovisions of G.S. 
71. other provision of this M !&pte . but s biec to 

1 JE, parttes to a home loan may con&et in &tin; as 
.. . foll0ws: 
‘*- (1) 

(2) 

(3) 

(4 

Where the principal amount is ten thousand dollars (SlO,OOO) or 
more the parties may contract for tie payment of interest as agreed 
u on by the parties; 
VW ere rhe principal amount is less rhan ten thousand dollars 
($10,000) the parties may contract for the payment of interest as 
agreed upon by the parties, if tie lender is either (i) approved as a 
morqagee by the Sccretaq of Haushg and Urban Deyelopment, 
the Ezckral Hfousing Administration, tie P 

ent o Vet=< Affilr~, a national mortgage association 0; 
any federal agency; or (ii) a local or foreign bank, savings and loan 
association or service corporation wholly owned by one or more 
savings and loan associations and permitted b law to make home 
loans, credit union or insurance company; or iii) a State or federal r 

. 
xg2 the principal amount 2s kss than ten thousand bollam ’ 
(%lO,OOO) and the lender is not a lender described in the preceding 
subdivision (2). the parties may contract for the payxxsit of interest 
not in excess of sixteen percent (16%) er annnm. 
Notwithstanding any other provision o P law, where the lend=. is an 
&hate operating in the same office or subsidky operating m the 
same office of a licensee ‘under the North Carolma Consumer 
Finance Act, r.he lender may charge interest to be computed only 
OR the following basis: monthly on the outstandixig principal 
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balance ar, a rate not to exceed the rate provided in this 
subdivision. 

On ihe fifteenth day of each month, the Commissioner of Banks 
sh& announce and publish the mtimum rate of interest pe+Rd 
by this subdivision. Such rate shall be the latest pubbhed 

noncompetitive rate for U.S. Treasury bills with a six-month 
maturity as of the fifteenth day of the month plus six percent (6%), 
rounded upward or downward, as the case may be, to the nearest 
one-haIf of one percent (10 of 1%) or fifteen percent (15%), 
whichever is greater. If there is no nearest one-half of one percent 
(l/2 of 1%), the Commissioner shall round downward to the lower 
one-half of one percent (l/2 of 1%). The rate so announced shall 
be the maximum rate permitted for the term of loans made under 
this section during the following calendar month when the’ parties 
to su,ch loans have agreed that the rate of interest to be charged by 
the lender and paid by the borrower shall not vary or be adjusted 
during the term of the loan. The parties to a loan made under ihis 
section may agree KO a rate of interest which shall vary or be 
adjusted during the term of the loan in which case the mazumurn 
rate of interest permitred on such loans during a month during rhe 
term of the loan shall be the rate announced by the Commissioner 
in the preceding calendar month. 

An affiliate operating in tie same ofice or subsidiary opera$ng 
in the same, ‘office of a licensee under the North Carolma 
Consumer Finance Act may not make a home loan for a term in 

la on brwnt fe 
subdivi.. of m section 
law limvent 

Page 2 
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wrns for the Davment of tax 9. filiry fees. efees. in 
and other charws. and fees paid OT to be Da id 

. 
to Dubhc 

’ . 
Qfficla~- and 

f& 1 fees and cues. however dwinated. DavaU a . 
-the. do not exceed the 
gxater of Jj,) one auarter of one percent (If4 df ‘I %\ of the 

me hundred fifpL 

s and w as mav _. 
e DtOVlSZORS cg 
ankxxnt of su& . s ora- . . 

CL Dk~ount p-+s~ hut Qnly to tfie x 
-Daid 

a 
for the mnse of redum III fact xsult I.IU 

. 
eductlon 

. . . 
of. thete or time-Dr%g 

. 

S’ I 

:- .; 

. . 

..‘.. .‘. . 
‘US 

. 

Sezlare Bill 1149 page 3, 
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oan or~mves regulated’ by ES. 53-45 shall not be subject to tie 
pr&sions of this section. . 

(e) The term “home loan” shall mean a - @UI. other than an open end cfedlf 
plan, where the principal amount is less than three hundred thou&d dollars 
($300,000) secured by a first mortgage or first deed of pust on real estate upon which 
there is ,located or there is to be located one or more single-family dwellings or 
dwelling units. 

(0 Any borne loan obligation et-kg befo:e June 13,1977, shz$ be consve$ with 
regtid tti the law existing at the time the home loan or comzmtment to lena was . 
made and this act shall only apply to home loans or loan com.mitments made from 
and after 3une 13, 1977; rovided, however, that variable rate home loan obligations 
exsuted prior to April s 1974, which by their terms provide that the interest rate 
shaU be decreased and I& be increased in accordance w-&h a stated cost of money 

or other index shall be enforceable according ta the terms and tenor of said 

Page 4 Senate Bill, 1149 
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on real estate upon 
located a structure o 

sr deed 

. ‘. .Y.: 
,. : .: . 

._ a_’ 

L ::;.:,-;. 
. 

Deferral fees may he char m pursuant fo an ament 
aich states the amount of the fee and -is made at the time 
of&&ferral or at the time the defy1 is specific 

retxjves from at least one of the borrowers a facsimu 
mbuter-generated messanconfirmigp or otherwisg 

durinr which nd v is reqg&l or aade as rn-=wz@ . 
Jlhnent w ,- would 
otherwxse ha ve bw 

. . 
due to t& date the ns 

flue under: the terms of the We nr the def weema 

provides that periodic p 

w 

Senate Bill 1149 
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term of the loan. The parries to such a loan may a$0 agree in writing to a mortgage 
or deed of .trust which provides that periodrc chsbursements of part of the loan 
proceeds may be made by the lender over a period of time agree? upon by the 
parties or over a period of time agreed upon by the parues ending wxtb the death_ of, 
the bokroxver(s). Such mortgages or’ deeds of trust may mclude provisions for addmg 
deferred interest to principal or otherwise providing for’ charging of interest on 
deferred interest as agreed upon by the parties. This subsection shall nor be construed 
to knit ‘other types of mortgages or deeds of trust or metiocis ,or plans of 
disbursemeqt or_repayment of loans chat may be agreed upon by the papes. 

fi) JO- xn this section shall be COISQU& to authonte of m 8 lender- a . 
&mower. or an- pay CamDenSarlOn to a UU%Ve baker Or 4 
moew banker for setices provided by the moQ.WLbXQker Or rhe mm , 0 UI connectron wlth,a home loan, 

Section 2. Chapter 24 of the Gene@ Statutes is amended by adding a 

.y-. . 9,’ 

. ..I 

: 

&r common control with &noMer eom _ -_-_ __- _ 
Company Act of a956 [I’LJ . 6 1841 

Page 6 senate Bi 1149 
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. . 
pncc dlff er& . 

Charges for items l&d under 
. 

12, sewn ZL6.4 ._ 
%gulat 13 nf the Code of Fedal 10 

lime to time, but onlv xf the Sader receives dirtm Or . 
indirecr: comDensatu>n in connection with the charpe or the 

. . 
e 1s aald to an affifl. the n r 

-,=s are not included within the meaning of the phrase 

e mamum pqaytnent whicbav be fees and ~enal_ties 
. wd or collected under the terglS of t-loan documents; 

SL 

. 
e br&r for the followxxg: fees for tax myrneq& 

. . . . ppwxs: fees for flood ceticati&ees for g@ inf& 

c 

, Senate Bill 1149 Page 7 
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and fees mle bv tie bmwer at U 
hiliussee~ 

. 
I11 !5%) Of fJE v 

j;ptat loan amount if the total 1s *w 
/71,.. 

. 

0unt or 0ne Wm2si 
.,:* 

fbe borrower: 
1, ?iJqJ-nd incl~dim twb !aQm fide lQ=4=“un~ 

orrower in connecus23uath 
n. but only ifee inter= mom . . 

which the loan’s interg.suste ~11 be &SGWnted do= . 
snot exceed by ma= than ! 
she. regyrred 

. 
newId &II a 9w 

delivery co~_foZ&!& r . 
sable loan &IX-II eithm the Federal WUQU& . . 

soclahon QL the Fe&mLBme ban 

’ 

, - which the loan s ante ti * 1 be discou?ted “2”” 
not .exceed hv n-me &an two pC2IWD.@ pow %I 
uuired net. vield for a 90-day stand& 

atom deliver-v 
. 

cement for a reasonably 
<. :::. 
. 

,: L;‘: ( 

c 
i,: 

. 
all 

. he sum to the fom 

4 
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,. 3. . 

,‘. . 

..:...‘:. 
- ._‘>, 

J 

. . 
vmom of the 

_L .,. 
. . :_ ed the chaxe ul,.he~.&~est r&e 

. 

is not m 
: or the acckleiatioh 

m .,_ ~ot~~~~~~ ~~$~~~, 
e III btednq 

- ~0 ,h+r&cost h”f;& d!f lqgr includp ._._ . 
., .,. s under. w&h . more ,than two ,wic paw reauired 

. . 
. . ‘1 mder the loan are co&ated aa paid‘ in mce from $bG loaq 

. . ,L - . ..” 
c&s D ovlded to the onower,., -... L 

k E mod&~jon or de&al fees. 2 A’ lender JI@V not char- 
omo~er mufees to modifv. renew. extend. or and ,a hi+cost 

. ,-.. 
m the m&n of a higjvcost hoe. ’ . 

Lu NJ0 1: 
. I ‘:. 

ndinn without taQme owners+ coWG&JX& - A k _ nder may 
. . - 

ake a higbcost home baan =thout tisf ~W-Q!Ukg 
_ 

ce*fjcano* 
bv the North Qgolma Z!kn.~ 

. 
from a co -aDbro ved mance 

that the borrower’s has 
_ . . . . 

received - . 
m NU&Pp On the 

. . . 
ad~~titv 

. 
of the hn m-bon and the -ate ban m 

. . . . 

: * 

I 
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bona fide error, 
. . . ._’ -I ..’ 

. . . ‘. . .,:... _ . ,: 
of thts section shall he sevexable. 

new section to read: . 
I’§ %1.2- bank&s and rnort~a~e brokers. ‘* 1 d 8 

b moo-o r nkr ‘- a - 
. . 

n broke o mz.&ppe ba r r’ nker is identified as the 
p@nal pa- of the ate shall be co sl&ed a lender for purpo.es of this ChameL” 

Section 4: G.S. 24-8 read: as rewritten: ” ’ : ~ 
“§ 24-8, Loans not in excess of $300,000; what interest, fee5 and charges permitted. 

ed thwd du 
. . 

wer or reaum ya 
w - 

. . 
Cectloanv_ - to nav. deliver, 

A.. _-. . -.. ‘,m I : 

. 
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. 
I 1’ b 

. NC QTTY EN C$B,P$T Fax:9197166050 
. JuI 5 '00 11:lg 

P. 15 

Section 5. Chapter 24 of the General Statutes is amended by adding a 
new section to read: 

. * 
. 

. 

,,.?-, 
:. ‘, . 
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,‘, ;, 

. . L; 

, 

: 
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. . 
No hder maybo~~ Or WenQBS In hs~& 11 

. 
ir act or practice 

. 
consumer .home loan. 

6 - * > 
I%ssumer ]oaXU the makine of a 

e loan to a borrower which re&ances an Cd_SI&g cpnsumer home km 
when the wan does not have reasonable. tang&&x&&to 

. . 
m all of the 

. 
cucumstan ces. includidap the terms of both the new Ld 

-a c _dhs. the cost of the ne circlxmsta 
. 

ne .I=_ and the borrower’s rices.. m 
. . 

wn s&&q2~ly re pard&.s of whether the interest rate, p&W fees- and chaqss 
paid or a-able bv the borrower in connection with the refinancinc exceed thw 
aresholds Specified in G.S. 24-lLA.E(a~(6L 

f N o lender shall recomend or encourape default on an eestklg lOan Or QS&!X d) 
debt prio 

. 
r tn and In mecmn ‘th the clo&g or planned me of a consumer 

home loan that r&a ces all Or anyJof_surha loa: or debL 
F ofn a consumer home loan which violates the DrOtiSi,onS of this 

implementation and enforcemem of this act including: 
(1) Whether the 

P 
revisions of this act.have a measura ble e&et on the 

availability o credit in the State; 
(2) Whether the act is successfuUy reducing the predatory led& 

(3) 
practices proscribed by the act; and 
Whether there are specific circuzr~~tazxes in which comers 
would hen&t from permitting a lender to finance credit insurance 
premiums, which practice is prohibited by G.S. 24-102(b). 

The Commission shall report their find&s and recommendations on the 
issue of financing credit insurance premiums to the 2000 Regular Session of the 1999 
General Assembly. The Commission may report their tidings and recommendations 
to the 2001 General Assembly and shall make a fmal repon to the 2002 Regular 
Session of the 2001 General Assembly. 

. 

d 
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Section 8. Section 2 of this act and G.S. 24-10.2(b), as enacted in Section 
5 of this act become effecrive July 1, 2000, and apply to loans made or entered mto 
on or after hat date. Se&on 6 of this act becomes effective July 1, 1999. Section 7 
of this act is effective when this act becomes law. T];le remainder of this act becomes 
elective October 1 1999, and applies to loans made or entered into, pa T 

ems 
deferred, and loans &odtied, renewed, cxtcndGd, or amended on or after that ate. 

III tie General Assembly read rhrec times and ratified this the 15th day of 
July, 1999. 

SJ. 

sf 

s/ 

:. 

Dennis A. Wicker 
President of rhc Senate 

JamesB. Black 
Speaker of the House of Rep?esentativs 

Approved 1035 a.m. this 22nd day of July, 1999 . 

. .q.-.*. 
I. : ‘,: : 

,1. .,.- 

LL ., . ; : >. 
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