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D I G E S T  

Since an agency may properly cancel a solicitation no 
matter when the information precipitating the cancellation 
arises, the cancellation of request for proposals (RFP) 
during the proposal evaluation period is proper where the 
evaluation factors listed in the RFP are deficient and the 
agency determines that resolicitation to reflect properly 
weighted evaluation factors is necessary to meet its actual 
minimum needs. 

DXC IS ION 

System-Analytics Group (SAG) protests the Department of the 
Army's cancellation of request for proposals (RFP) No. 
DABT56-88-R-0011, and the reissuance of a replacement 
solicitation for support services related to manpower 
estimation methods to be provided to the Army Research 
Institute at Fort Belvoir, Virginia. 

We deny the protest. 

The RFP, issued on April 22, 1988, contemplated award of a 
fixed-price, indefinite quantity contract. Because the 
solicitation was structured to enable offerors to submit 
proposals for one, several, or all of the technical task 
areas, offerors seeking award of a contract covering more 
than one area were required to prepare and submit separate 
proposals for each. Separate, independent panels of 
technically and professionally qualified government 
personnel, impaneled for each task area, would evaluate all 
technical proposals submitted in a particular area. 



The e v a l u a t i o n  would be based on t h e  seven  e v a l u a t i o n  
f a c t o r s  l i s t e d  i n  t h e  RFP i n  descend ing  o r d e r  of impor- 
t a n c e .  The seven  e v a l u a t i o n  f a c t o r s  i n c l u d e  t h e  fo l lowing :  
u n d e r s t a n d i n g  of t e c h n i c a l  issues;  technical  approach;  
u n d e r s t a n d i n g  of payoff  t o  t h e  Army; p e r s o n n e l  q u a l i f i c a -  
t i o n s ;  c o r p o r a t e  e x p e r i e n c e  and q u a l i f i c a t i o n ;  management 
sys tem;  and c o s t / p r  ice realism and r easonab leness .  

A f t e r  submiss ion  of i n i t i a l  p r o p o s a l s ,  d u r i n g  t h e  e v a l u a t i o n  
p e r i o d ,  t h e  Army's l e g a l  c o u n s e l  d i s c o v e r e d  t h a t  t h e  we igh t s  
a s s i g n e d  t o  t h e  e v a l u a t i o n  f a c t o r s  i n  t h e  Source  S e l e c t i o n  
Guidance d e t a i l i n g  t h e  r e l a t i v e  o r d e r  of importance of t h e  
e v a l u a t i o n  f a c t o r s  was i n c o n s i s t e n t  with t h e  RFP 's  statement 
t h a t  t h e  e v a l u a t i o n  f a c t o r s  were l i s t e d  i n  descending  o r d e r  
of importance.  The Army's subsequen t  examinat ion  of t h e  
I n s t i t u t e ' s  J a n u a r y  7 procurement  r e q u e s t  r evea led  t h a t  
w h i l e  t h e  Army had c o n s i s t e n t l y  l i s ted  t h e  e v a l u a t i o n  
f a c t o r s  i n  descend ing  o r d e r ,  as set f o r t h  i n  t h e  RFP, t h e  
I n s t i t u t e  a c t u a l l y  i n t e n d e d  t h a t  t h e s e  f a c t o r s  bear t h e  
w e i g h t s  i n d i c a t e d  i n  t h e  Source  S e l e c t i o n  Guidance, which 
w a s  p rov ided  t o  t h e  t a s k  area e v a l u a t i o n  p a n e l s  as t h e  
b a s i s  f o r  t h e i r  e v a l u a t i o n s .  

Fol lowing  the  c o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  t h a t  t h e  
e v a l u a t i o n  method d e s c r i b e d  i n  t h e  s o l i c i t a t i o n  was 
i n c o n s i s t e n t  wi th  t h e  scheme d e s i r e d  by t h e  I n s t i t u t e ,  t h e  
Army concluded  t h a t  t h e  RFP d i d  n o t  p r o p e r l y  d e s c r i b e  t h e  
gove rnmen t ' s  minimum needs ,  and c a n c e l e d  t h e  R E P  on 
September 19 .  I n  a d d i t i o n  t o  c a n c e l i n g  t h e  s o l i c i t a t i o n  and 
r e v i s i n g  t h e  d e f e c t i v e  e v a l u a t i o n  p l a n ,  t h e  Army made o t h e r  
major r e v i s i o n s  t o  t h e  s o l i c i t a t i o n  t o  c l a r i f y  and add 
de t a i l  t o  some s e c t i o n s  and t o  i n c l u d e  r equ i r emen t s  t h a t  had 
been i n a d v e r t e n t l y  o m i t t e d  from t h e  o r i g i n a l  RFP. 

SAG c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  a c t e d  a r b i t r a r i l y ,  
c a p r i c i o u s l y  and  w i t h  g r o s s  n e g l i g e n c e  i n  f a i l i n g  t o  
d i s c o v e r  any e r r o r s  i n  t h e  REF'S e v a l u a t i o n  c r i t e r i a  u n t i l  
a f t e r  t h e  e v a l u a t i o n  p e r i o d  had begun a n d ,  c o n s e q u e n t l y ,  
t h a t  t h e  d e c i s i o n  t o  c a n c e l  a t  t h i s  time was made i n  bad 
f a i t h .  S A G  a l l e g e s  t h a t  t h e  c a n c e l l a t i o n  and r e s o l i c i t a t i o n  
w i l l  p r e j u d i c e  t h e  f i rm .  SAG t h e r e f o r e  r e q u e s t s  t h a t  the  
Army award t h e  c o n t r a c t  p u r s u a n t  t o  t h e  e v a l u a t i o n  c r i t e r i a  
i n  t h e  o r i g i n a l  RFP, even  i f  d e f i c i e n t  o r ,  t h a t  it be 
re imbursed  i t s  p r o p o s a l  p r e p a r a t i o n  and p r o t e s t  c o s t s .  

I n  a n e g o t i a t e d  procurement ,  t h e  c o n t r a c t i n g  o f f i c e r  has  
broad  d i s c r e t i o n  i n  d e c i d i n g  whether  t o  c a n c e l  a s o l i c i t a -  
t i o n ;  h e  need o n l y  have  a r e a s o n a b l e  basis  t o  do so, as 
opposed t o  t h e  s t r i c t e r  r equ i r emen t  f o r  c a n c e l l a t i o n  of a 
s o l i c i t a t i o n  a f t e r  sealed b i d s  have been opened, t h a t  t h e  
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opposed t o  t h e  s t r i c t e r  r equ i r emen t  f o r  c a n c e l l a t i o n  of  a 
s o l i c i t a t i o n  a f t e r  s e a l e d  b i d s  have  been opened, t h a t  t h e  
c a n c e l l a t i o n  be s u p p o r t e d  by a cogen t  and compel l ing  
r eason .  S h i l o h  F o r e s t r y ,  B-230582, J u n e  21, 1988, 88-1 CPD 
11 591. W e  p r e v i o u s l y  have h e l d  t h a t  a flawed e v a l u a t i o n  
scheme satisfies t h e  s t r i c t e r  "cogen t  and compel l inq"  
s t a n d a r d .  See Union N a t u r a l  Gas Co., B-225519.4, J i n e  5, 
1987, 87-1 CPD l[ 572. 

W e  f i n d  t h a t  t h e  circumstances h e r e  s a t i s f y  t h e  a p p l i c a b l e  
s t a n d a r d  f o r  c a n c e l l a t i o n .  The Army's f a i l u r e  t o  assure 
t h a t  t h e  RF'P reflected t h e  e v a l u a t i o n  weights  d e s i r e d  by 
t h e  I n s t i t u t e  and set f o r t h  i n  t h e  Source S e l e c t i o n  Guidance 
p r e c l u d e d  o f f e r o r s  from s t r u c t u r i n g  t h e i r  p r o p o s a l s  i n  
acco rdance  wi th  t h e  manner i n  which p r o p o s a l s  were t o  b e  
e v a l u a t e d .  Without  knowing t h e  p r o p e r  r e l a t i v e  impor tance  
of t h e  e v a l u a t i o n  f a c t o r s ,  o f f e r o r s  c o u l d  n o t  i n t e l l i g e n t l y  
s t r u c t u r e  t h e i r  p r o p o s a l s  t o  b e s t  o f f e r  e x a c t l y  what t h e  
Army wanted. The a l t e r n a t i v e  s u g g e s t e d  by SAG--to base t h e  
e v a l u a t i o n  on t h e  we igh t s  as i n d i c a t e d  i n  t h e  RF 'P- - i s  no t  
v i a b l e  since d o i n g  s o  would p r e c l u d e  t h e  Army from awarding 
a c o n t r a c t  t h a t  would meet its minimum needs.  S p e c i f i c a l l y ,  
t h e  Army s ta tes  t h a t  u s i n g  the  e v a l u a t i o n  c r i t e r i a  as s t a t e d  
i n  t h e  s o l i c i t a t i o n  c o u l d  r e s u l t  i n  a n  award t o  an  o f f e r o r  
t h a t  unde r s t ands  t h e  a p p l i c a b l e  t a s k  area t e c h n i c a l  i s s u e s  
and  t h e  p o t e n t i a l  advan tages  t o  t h e  Army, b u t  whose 
t e c h n i c a l  approach  and proposed s t a f f  would be i n a d e q u a t e  o r  
i n a p p r o p r i a t e  t o  a d d r e s s  t h o s e  t a s k  issues i n  t h e  manner 
most advantageous  t o  t h e  Army. W e  conc lude  t h a t  t h e  
d e f e c t i v e  e v a l u a t i o n  scheme w a r r a n t e d  c a n c e l i n g  the R F P .  

The f a c t  t h a t  t h e  Army d i s c o v e r e d  t h e  d e f i c i e n c y  o n l y  a f t e r  
r e c e i p t  of p r o p o s a l s ,  and n o t  e a r l i e r ,  d o e s  no t  p r e c l u d e  
c a n c e l l a t i o n .  An agency p r o p e r l y  may cancel a s o l i c i t a t i o n  
no matter when t h e  i n f o r m a t i o n  p r e c i p i t a t i n g  t h e  c a n c e l l a -  
t i o n  a r i s e s ,  even i f  t h a t  is n o t  u n t i l  a f t e r  p r o p o s a l s  a r e  
s u b m i t t e d  and t h e  p r o t e s t e r  has  i n c u r r e d  c o s t s  i n  pursu ing  
t h e  award. Envi ronmenta l  T e c t o n i c s  Corp.,  8-224770, 
N ~ v .  19, 1986, 86-2 CPD 11 591. 

S A G ' S  a l l e g a t i o n  t h a t  t h e  c a n c e l l a t i o n  was mot iva ted  by bad 
f a i t h  is  wi thou t  m e r i t .  A f i n d i n g  of bad f a i t h  r e q u i r e s  
u n d e n i a b l e  proof  t h a t  t h e  p r o c u r i n g  a c t i v i t y  had a m a l i c i o u s  
and  s p e c i f i c  i n t e n t  t o  i n j u r e  t h e  a l l e g i n g  p a r t y .  Union 
Natural G a s  Coo--Recons idera t ion ,  B-224607.2, Apr. 9 ,  1987, 
87-1 CPD 11 390. The p r o t e s t e r  h a s  p r e s e n t e d  no s u c h  p r o o f .  
The mere f a c t  t h a t  p r o p o s a l s  had been submi t t ed  t o  t h e  
e v a l u a t i o n  p a n e l s  2 months p r i o r  t o  d e t e c t i o n  of t h e  
d e f i c i e n t  e v a l u a t i o n  f a c t o r s ,  a f a c t  SAG p o i n t s  t o  as 
s i g n i f i c a n t ,  i n  no way establishes bad f a i t h  on t h e  a g e n c y ' s  
p a r t ;  there  is no i n d i c a t i o n  t h a t  t h e  agency ' s  a c t i o n  i n  
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cance l ing  was prompted by i ts  knowledge of proposa l  
in format ion  a p a r t  from t h e  e v a l u a t i o n  scheme d e f i c i e n c y ,  o r  
t h a t  t h e  c a n c e l l a t i o n  was intended t o  prevent  SAG from 
rece iv ing  t h e  award. W e  w i l l  no t  a t t r i b u t e  u n f a i r  o r  
p r e j u d i c i a l  m o t i v e s  t o  c o n t r a c t i n g  o f f i c i a l s  on t h e  b a s i s  of - -  
i n f e r e n c e  or  suppos i t i on .  
B-222587, Sept.  9 ,  1986, 86-2 CPD 11 2’i6. 

- See GTE Government Systems Corp., 

SAG r e q u e s t s  re imbursement  of i t s  proposal  p r e p a r a t i o n  and 
p r o t e s t  c o s t s .  There is no b a s i s  f o r  a l lowing recovery of 
s u c h  c o s t s ,  however, where, as here ,  t h e r e  is no i n d i c a t i o n  
t h a t  t h e  agency acted improperly. See Martin Widecker, 
1nc.--Request f o r  Recons idera t ion  Bm3159.3, Mar. 18 , 1987, 
87-1 CPD 11 300. 

/ ! r x n k  General Counsel 
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