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Need for Institutional Controls in
Minnesota’s Cleanup Programs

Assure long-term protectiveness of
Superfund and Brownfield cleanups where
remedy selection Is based on exposure
risk and future property use

Superfund Consent Order provisions for
future site ewhnership Were not adeguate

DeElisting] State Superftnd Sitesiwitn
containment remedy or other residual
contamination
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Development of Covenant and
Easement Forms by MPCA

- FIrst restrictive covenant for State
Superfund Site recorded 1n 1994 to allow.
delisting of site

- Model easements and restrictive
covenanits developed for Landiill Cleanup
Pregram—iirsSt contrels recorded inr 1995

- Viedel resthctive covenant form developed
fer SUpEeriune and VAIC Programs iRk L9907
and Updatedperedically



Legal Authorities for
Minnesota Institutional Controls

- State Superfund Law--Minnesota Environmental
Response and Liability Act off 1983 (MERLA)—key
amendments affecting institutional controls

— 1988—allowed State to acquire Interests in
real property, including easements, for cleanup
PUrpPOSES

— 1992—land Recyecling Act—encouraged
voelunptary: cleanup: fer reuse and
redevelepment

— 1997=-defined “Institutional controls;™
auitherized State: teracguire restrictive
COVENANLS

— 1908==requireEd State to) ConsICEr LU
PROPENL USENRSELNGl cleaniprsiandanes



Covenants, Easements and Affidavits

- Covenants are primary legal instrument to
restrict the future use ofi property and
assure protectiveness of “risk-based™
cleanup

- Easements are most Important wWhen State
needs; leng-term aceess to Installl and
OpPerate cleanup and moeniterng
equipmenit R’ Property.

- Affidavits—provide noetice: off residual

contamination and Warning alseuits ittlke
activiies; bl net legally enferceanle



Legal Character of
MPCA Restrictive Covenant

Covenant IS an Iinterest in real property

MPCA Is the holder or grantee of the
Interest—NMPCA “owns™ the interest

Owner of preoperty IS grantor
Grant off covenant: Is “Voeluntar/
Covenant IS “NenR-PeSSESSorY " Interest

Validity, off Interest: and perpetuall duration
preVIded by, reference: te Minnesoeita
CoRseRation Easemenic Eaw,



Provisions of MPCA
Model Restrictive Covenant

- “Whereas” clauses—background of the
covenant
— Name of owner
— General location off property

— |_.egal status of property as Superiund Site,
VIC/Browniieldl Site, or Closed! Landfill

- enfercement actions taken by MPCA regarding site
= VIPCA-approved cleanup: plan er Site

— Acknowled@ge GWHEKR'S agreemenit ter covenani



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- Declaration of restrictions: Introductory:
language specifying that covenant “runs
with the Property™ and Is binding on
granter and future ewners

- Definitions

— Owner—Includes grantor and future
OWHEYS

— Preperty. (legal description)

— AR/ SUBSEL Off Property, thiat Is
“Restricted Area’”



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- Restrictions

—generally intended to avold exposure to
contamination and prevent disturbance
off cleanup Installations; and structures

- \Wo types of Restrictions

— LSE! Off Property. ek Seme PUrPoSES: may/.
pelimited er pronikited

—actiVIbES conducted at the! property, may,
pelimited or pronibitea



Provisions of MPCA
Model Restrictive Covenant (cont’d)

- Use restrictions

— use may be limited to commercial or iIndustrial
PUrPOSES

— residential or similar uses may.: be prohibited

- Activity: restrictions
— disturbance of contaminated: seil/sulsoll
—welllinstallation and greunad wWater extraction

— pterierence With er distUFeance: Off cleanup
strUctures, or Installatiens



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- MPCA Approval Required for Actions
Inconsistent With Restrictions

— restrictions are not absolute

— Uses or activities limited by covenant reguire
prior written approval By MPCAZ approvaillis
Subject to conditions

— N apprevall required fior activities not likely: toe
affect: OF Cause: exposule te) contaminated
media (bunding repair, Uity Werks fEncing
and signs)

— VIPCA muSt decidewithnar 60, days; Ut reguest
IS e 2ppreVved by, defatii



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- Affirmative Obligations Under a
Covenant

— primarily invelves maintenance and
repair of structures and surfaces
COVEering contaminated material

— could include eperating, maintainingi,
replacing remediallequipmeni, or
MeRItERRG contaminatien

— [faISES distinchion BeWEER GWREXShHIP
respeRsIPItES and cleanupHi2iamity



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- Duration of covenant

— “unlimited”—perpetual duration provided under
Conservation Easement Law

— covenant may be modified or terminated by
MPCA

— covenanit estalisnes pProecess er OWNREr te
apply. te VIPCA fer moediiicatien or termination
and reguires; sampling ter shew. thait
contaminatieon; ReHGRCEN thireatens puklic
nealthl or envirenmeni



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- MPCA Rights to Enforce Covenant

— grant of rights necessary to enforce
restrictions and affirmative ebligations

- court enforcement
- rescinding liability: assurance

— Hght te enter Property te Inspect: and
VErihy compliance Withl covenant:

—couldimcltide mghit ter takercleanup
action or monitor contamination



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- Emergency Procedures

— allow Owner to take iImmediate actions
that might reguire disturbance of
contaminated media In eEmergency.
Sltuations

— OwWnRer must immediately: notify, MPCA

— disturance must: be minimized anad
pPrecaltions taken e aveid expesure

— 2 plan te) restere protectiveness must 9e
suibmittedr and Implemented



Provisions off MPCA
Model Restrictive Covenant (cont’d)

- Reqguire disclosure of restrictions and
affirmative obligations
— must be Incorporated 1N future deeds,

mortgages andl ether conveyances of
property Interest

- Recording Inr Real Property, Records

— generally, dene By ewner as condition: of
finalfVIPCA appreVveal Gl cleanue plamn,
iaRliiey asstrance or siter delisting



Additional provisions to consider
In a Restrictive Covenant

- Reporting Requirements

— Require owner to notify agency of a breach of the
covenant and state how and when it will be remedied

— Periodic report by ewner on compliance with the
covenant, status of affirmative ebligations, moenitering
results, etc.

- Right off agency, te remedy/ breach off covenant:

(take cleanupr actiens) andl recover costs; i

NEcessany, ter maintain remedy, protectiVEREss

- Provide lecal gevernment wWith autherty, te
enferce: covenani



Sources of MPCA Legal Authorities
for Covenants and Easements

- Minnesota Environmental Response
and Liability Act off 1983 (MERLA),
Minn. Stat. secs. 115B.01.-20.

—“Institutional controls” defined In sec.
115B.02, subd. 9a.

— Autherty ter acquire property Interests,
Including covenanits, seec. 115,17,
subd. 15.

- LandiRecyeling Act: o 1992, VIRn.
Sitals sees. S BNV S OE



Sources of MPCA Legal Authorities
for Covenants and Easements

- Minnesota Conservation Easement
Law, Minn. Stat. ch. 84C.

- Minnesoeta Pollution Controll Agency,
VVeluntary: Investigation and: Cleanup
WWebsite (guidance onlinstitutienal
contrels, moedelldecuments, etc.)
LR/ /AL PEA. State: mn.L Us/cleanup/vie: ptml


http://www
http://www.pca
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