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Eugene Chanberlain (“Chanberlain”) appeals the
deci sion by the bankruptcy court in which Chanberlain was
ordered to disgorge a portion of the interimfees he had
received as the “liquidating agent” under a confirned
Chapter 11 liquidating plan. Although the order finally
al l oned Chanberlain $46,450.11 in fees and expenses,
Chanberl ain appeals the order because, not only was it
| ess than he had requested, it was $26, 646.87 | ess than
had already been paid on an interim basis. Appellee,
Community First State Bank, f/k/a/ Quardian State Bank
(“Community First State Bank”), is the debtor’s | argest
unsecured creditor, holding a claim of just under
$500, 000 which represents about 90% of the total
unsecured cl ai ns. The debtor, Edward Janmes Kula
(“Kula”), filed a “letter brief” but did not address the
I ssue of Chanberlain's fees.

We have jurisdiction to hear this appeal pursuant to
28 U.S.C. 8§ 158(b) and (c).

FACTS

Kula filed his Chapter 11 petition in 1986. Prior to
the Chapter 11 plan being confirned, Chanberlain had
acted as examner in this case and was conpensated for
his services in that regard. That conpensation is not a
subject in this appeal. The Chapter 11 plan, a
creditor’s liquidating plan, was confirnmed in February,



1987, wherein Chanberlain was appointed as a |iquidating
agent with “all of the rights and powers of an exam ner
under Chapter 11 of the Bankruptcy Code, and all of the
rights and powers of a trustee under Title 11, United
States Code, pursuant to the authority of 11 U S C
section 1106(b).” The plan provided for Chanberlain to
manage Kul a’s



farmand ranch on an interimbasis during the liquidation
and to sell Kula s assets as necessary to pay the all owed
cl ai nms. The plan of liquidation did not address
Chanberl ain’s conpensation for his role in |iquidating
the estate.

For the first few nonths follow ng Chanberlain’s
appoi ntnment under the plan, Kula and Community First
State Bank were negotiating a possible restructuring on
| oans which would have allowed Kula to dismss the
bankruptcy, so Chanberlain did not conduct an inventory
or begin his liquidation at that tinme. |In June of 1987,
however, Kula was voluntarily admtted to a hospital for
treatnment of a nental problem At that tinme, Chanberlain
assuned control of Kula’s farmng and ranching
operations, and, although Kula was released from the
hospital in late August, 1987, Chanberlain remained in
control of the managenent of the farm ng and ranching
operations throughout the rest of the bankruptcy case.
In addition, while Kula was in the hospital, Chanberlain
began to undertake the liquidation of Kula' s assets.
Al though he had not yet taken an inventory of the
contents of Kula's two residences, Chanberlain authorized
two or three of Kula’'s “friends” to enter Kula's
residences for the purpose of renoving all of Kula's
personal property worth $200.00 or less per item These
itens were to be kept for Kula and his children as
“exenptions.” Anyt hi ng thought to be worth nore than
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$200.00 was to be stored until it could be sold at
aucti on. Begi nning in Septenber, 1987, when the first
auction of Kula' s personal property was conducted, and
t hr oughout the ensuing |iquidation process, Kula alleged
that Chanberlain was inproperly admnistering and
liquidating the estate in several respects. Chanberlain
responded to the allegations with general denials.



After Chanberlain filed his Final Report on August 3,
1990, Kula objected, again alleging wongdoing on
Chanberlain’s part, including that Chanberlain had not
accounted for sone of the property of the estate, that
sone of his property had been unlawfully taken, that
Chanberlain had failed to pursue clains of the estate,
and that redundant paynents were nmade to <certain
creditors. Chanberlain continued to deny all of Kula's
al l egations, and pursuant to court order, filed an
Amended Fi nal Report which was again objected to by Kul a.
The bankruptcy court tried three tinmes to schedule a
trial on the Anended Final Report and Kula's objections,
but ultimately concluded that Kula was not conpetent to
try the case. As a result, the bankruptcy court decided
It was in the best interest of the bankruptcy estate to
appoi nt an independent third party to investigate Kula's
all egations and to report his findings to the court.

Thus, on July 29, 1994, pursuant to § 105, the
bankruptcy court appointed an independent exam ner,
M chael Snyder, to I nvesti gate Chanberl ain’s
adm nistration and liquidation of the estate. Anmong
other things, Snyder was particularly directed to
I nvestigate the existence and whereabouts of certain
substantial itenms of personal property which Kula had
mai ntained were “stolen” from him while he was in the
hospital in the Sumrer of 1987. Specifically, Kula
all eged certain people had taken, anong other things, a
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saddle and spur collection, a china and porcelain
col l ection, pianos, an antique pipe organ, a dianond
ring, vehicles, horses, cattle, farm equi pnment, and cash
whi ch he had hidden in his residences.

Snyder conducted a thorough investigation and
submtted his conclusions (a report and supplenental
report which were filed with the court in Novenber and



Decenber, 1994) which nentioned several irregularities in
regard to Kula's property. Although Snyder was able to
uncover little hard evidence as to exactly what property
was taken and by whom he was convinced that nmany of
Kul a’s al |l egati ons were wel | -founded and that property of
substantial val ue had been taken prior to Chanberlain’s
I nventory of the personal property. For exanple, Snyder
was convinced that prior to Kula s June, 1987
hospitalization, he had a china collection valued at
$100, 000 to $200,000. By the tine Chanberlain conducted
his inventory of the personal property, which was after
he authorized its renoval, the entire collection was
mssing. As a result, and because Kula did not |ist any
val uabl e property in his schedules nor did he nention it
at the 8 341 neeting, Chanberlain did not even know t hese
itenms had existed.?!

Snyder noted concern that Chanberlain waited sone
five nonths after he was appointed in February of 1987
before he actually took possession of the assets in June
of 1987 and enphasi zed the fact that Chanberlain had not
I nventoried the contents of Kula' s residences prior to
aut hori zing the renoval of personal property itens. The
exam ner further commented that the events alleged by

! The reports filed by Snyder indicated that Kula himself may have been
involved in the disappearance of some of the property. Although Chamberlain points
this out on severa occasions, as discussed below, the issues regarding what happened
to the missing property are not relevant in this appeal.
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Kula, in large part, took place between February, 1987
and August, 1987, the period of time between
Chanberlain’s appointnment and the inventory of the
asset s.

Based on Snyder’s concl usions, the court ordered Kul a
to file a Ilist of all the property he believed
constituted property of the estate as of the date the
pl an was



confirmed. Chanberlain was then to declare his intention
as to each of those itens. Although Kula failed to file
such a list, Chanberlain responded to the court’s order
by filing a notion to abandon all of the property that
had not been admnistered (which would include the
al l egedly mssing property). Because there were no
objections to Chanberlain'"s notion to abandon the
property, the court granted the notion. Chanberlain nmade
no effort to recover the mssing property or to identify
who had taken it; rather, he sinply abandoned it because
he thought that any effort to recover the m ssing
property woul d not be cost-efficient or would be entirely
futile. Meanwhi | e, Chanberlain tried three tines to
cl ose the case, but because of the irregularities, the
case coul d not be cl osed.

Chanberlain eventually filed an Application for Final
Conpensation, requesting fees in the total anount of
$89, 673.75, of which he had already received interim
conpensation in the amount of $73,096.98. The bankruptcy
court issued an order dated January 31, 1997, in which it
concluded that sone of the fees requested by Chanberl ain
were duplicative, that there was a factual basis for sone
of Kula's allegations, and that due to Chanberlain’s
inability or failure to respond to Kula's allegations,
some of the fees were excessive. Therefore, the court
disallowed sonme of the requested fees and ordered
Chanmberl ain to disgorge the excess interimfees paid.
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In calculating the appropriate conpensation in its
January 31, 1997 order, the court distinguished between
services provided before and after the filing of
Chanberlain’s First Final Report on August 8, 1990,
because by that date, the assets of the bankruptcy estate
had al ready been fully adm ni stered by Chanberlain. The
court noted that Chanberlain clained he had worked sone
498 hours between pl an
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confirmation and the final report and he had worked
386.28 hours after he filed his final report.

As to the charges billed for the period before the
final report, Chanberlain’s billings included conm ssions
of $28,523.71 and fees and expenses of $33,471.73, for a
total of $61,995.45. The bankruptcy court concl uded that
this figure was unreasonable because it involved
duplicative charges in that it was not appropriate for
Chanberlain to be paid both a comm ssion and an hourly
rate for services perfornmed. A trustee, the court noted,
woul d not have been entitled to an hourly rate in
addition to the percentage fee, so the court disallowed
t he conm ssions as duplicative. Wthout taking account
of the nunber of hours or the rate charged, the court
then found that bal ance, $33,471.73, was appropriate and
customary conpensation for a simlarly conplex case.

As to the charges incurred after the final report,
Chanmberl ai n sought $27,678.30 in fees, expenses, and
comm ssions, of which $11,101.53 had al ready been paid.
After again disallowng the commssions (in the anount of
$586.92) as duplicative, the court noted that nost of the
services provided by Chanberlain after August 8, 1990
were related to the allegations nmade by Kula. Thus, the
court found they were of alnobst no neasurable benefit to
t he bankruptcy estate because they did not in any way
enhance the property of the bankruptcy estate and the
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services did not lead to an orderly and tinely cl osing of
t he bankruptcy case. The court noted that the problens
in this regard could have been disposed of very easily
had Chanberlain taken an inventory of the estate assets
upon confirmation of the plan. The court referred to
Chanberlain’s failure to conduct the initial inventory as
“a significant om ssion” and noted that
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because he failed to take the inventory, it was
difficult, if not inpossible, for Chanberlain to neet
Kula's allegations with any evidence. The court also
noted that because of this failure, it was necessary to
hire the third party exam ner, Snyder, which cost the
estate sonme $17,000. Again, wthout making a | odestar
calculation, the court concluded that Chanberlain’'s
reasonabl e conpensation for this tinme period was $10, 000
for services and $2,978.38 for expenses.

The net result was that Chanberlain was allowed a
total of $46,450.11 in fees and expenses. Since he had
already been paid $ 73,096.98, he was required to
di sgorge $26, 646. 87. Chanber| ai n appeal s that order.

ARGUMENTS

Chanberl ain raises five points on appeal which may
all be disposed in a discussion of his two primry
argunents, nanely, (1) the court did not apply the proper
standard in determining the appropriate award of
conpensation; and (2) Chanberlain was entitled to a
hearing so as to present |live testinony on the disputed
factual issues. Wth one exception, we find no error in
t he bankruptcy court’s factual findings or conclusions of
| aw; however, for the reasons that follow, we conclude
that the case nust be reversed and remanded for either a
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| odestar calculation or a finding that the | odestar
met hod i s not appropriate under the circunstances.
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STANDARD OF REVI EW
An appellate court reviews the bankruptcy court’s

findings of fact, whether based upon oral or docunentary
evidence, for clear error, and reviews |egal concl usions
de novo. Fed. R Bankr. P. 8013; First National Bank of
A athe v. Pontow, 111 F.3d 604, 609 (8th Gr. 1997). W
review the bankruptcy court’s decisions regarding an

award of fees under an abuse of discretion standard.
G unewaldt v. Miutual Life Ins. Co. (In re Coones Ranch,
Inc.), 7 F.3d 740, 744 (8th Cir. 1993). An abuse of
di scretion occurs in this context “if the bankruptcy

judge fails to apply the proper |legal standard or to
foll ow proper procedures in nmaking the determ nation, or
bases an award upon findings of fact that are clearly

erroneous.” Agate Holdings, Inc. v. Ceresota MII L.P.
(In re Ceresota MII L.P.), 215 B.R 315 (8th Cr. BAP,
August 15, 1997). To be clearly erroneous, after

reviewing the record, we nust be left wth the definite
and firm inpression that a m stake has been commtted.
In re Waugh, 95 F.3d 706, 711 (8th Cr. 1996). *“Whet her
t he conpensati on sought is reasonable, given the tine,

nature, extent of the services and the value of the

services is always a question of fact for the court.” In
re Jelinek, 153 B.R 279, 284 (Bankr. D. N D. 1993).
Furthernore, review is limted in deference to the

bankruptcy judge’'s famliarity with the work perforned by
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the professional. 1nre Gady, 618 F.2d 19, 20 (8th Cir.
1980) .72

2 Although the parties appear to distinguish the clearly erroneous standard and
the abuse of discretion standard, the Supreme Court has held that they are
indistinguishable. See Cooter & Gdll v. Hartmarx Corp., 496 U.S. 384, 401, 110 S.Ct.
2447, 2458, 110 L.Ed.2d 359 (1990).
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DI SCUSSI ON
|. The Appropriate Method for Calcul ation of Fees

The bankruptcy court found that although Chanberl ain
was not acting in the formal capacity as bankruptcy
trustee or exam ner appointed under § 1104 of the
Bankruptcy Code,® he and his attorney were professional
persons wthin the neaning of 8§ 327 and their
conpensation was to be determ ned under 8 330 and Fed. R
Bankr. P. 2016(a).* The parties do not dispute this, and
al though 8 327(f) would now nmake questionable
Chanberl ain’s appointnent as |iquidating agent after he
had al ready served as exam ner in the case, we agree that
Chanberlain’s conpensation, as well as that of his
attorney, is determ nable under §8 330 and Rul e 2016(a).
Furthernore, although 8 330 was nodified in the 1994
Amendnents to the Code, the bankruptcy court correctly
applied the previous version because the Anendnents are
applicable only to those cases commenced on or after
Oct ober 22, 1994.

Section 330(a), as applicable to this case, allows
the court to award to a professional person:

® Hereafter, all statutory references are to the United States Bankruptcy Code,
11 U.S.C. 88 101 through 1330.

* Chamberlain’s attorney was a so alowed fees and expensesin the total amount
of $64,961.68. That award is not challenged in this appeal.
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(1) reasonabl e conpensati on for actual ,
necessary services rendered . . . based on the
nature, extent, and the value of such services,
the tinme spent on such services, and the cost of
conparabl e services other than in a case under
this title; and

(2) rei mbur senment for actual , necessary
expenses.
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11 U.S.C. § 330(a). Section 330 applies to all
bankruptcy cases, including Chapter 11 cases. See In re
Reed, 890 F.2d 104, 105 (8th Gr. 1989) (finding no nerit
to suggestion that a distinction be drawn between fee

applications in Chapter 7 and Chapter 11 cases); In re
Mal ew cki, 142 B.R 353, 356 (Bankr. D. Neb. 1992).
Chanberl ain bore the burden of proving he is entitled to
conpensation. See In re Land, 138 B.R 66, 70 (D. Neb.
1992).

In calculating the appropriate conpensation, the

Eighth Circuit announced in In re Apex Q1 that “the
| odest ar appr oach, including the possibility of
adjustnents in rare and exceptional circunstances, is an
appropriate nethod to use in calculating reasonable
conpensation under 8§ 330.” P.A. Novelly v. Palans (In re
Apex Q1 Co.), 960 F.2d 728, 731 (8th Cir. 1992). The
| odestar nethod is calculated as the nunber of hours

reasonably expended nmultiplied by a reasonable hourly
rate. 1d. at 731.

As di scussed nore fully below, the bankruptcy court
in the case at bar referred to the |odestar nethod for
calculating professional fee awards, but it did not
expressly make a |l odestar calculation in arriving at its
award. Although the | anguage used by the Eighth G rcuit
Court of Appeals in In re Apex Ol does not appear to

require an express |odestar calculation, it clearly
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I ndicates that the |odestar nethod is the preferred
met hod for calculating fees. As a result, we conclude
that in making professional fee awards, bankruptcy courts
nmust either nmake an express | odestar cal cul ati on or nmake
a finding that the | odestar nethod is inappropriate under
t he circunstances.

The Suprene Court has nmade it clear that the | odestar
method of fee calculation is the preferred nethod by
which federal courts should determ ne reasonable
attorney’s
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fees under federal statutes which provide for such fees.
See In _re Boddy, 950 F.2d 334, 337 (6th Cr. 1991)
(citing Pennsylvania v. Delaware Valley Ctizens Council
for dean Air, 483 U S. 711, 107 S. C. 3078, 97 L.Ed.2d
585 (1987) (Delaware Valley 11) (|l odestar nethod used to
calculate fees wunder Cear Ar Act); Hensley v.
Eckerhart, 461 U.S. 424, 433-34, 103 S. C. 1933, 1939-
40, 76 L.Ed.2d 40 (1983) (lodestar nethod wused to
calculate fees in civil rights action under 42 U S.C. 8§

1988)). See also Pennsylvania v. Delaware Valley
Ctizens’ Council for Cean Air, 478 U S. 546, 106 S. C.
3088, 92 L.Ed.2d 439 (1986) (Delaware Valley 1) (the
Suprene Court announcing that the | odestar nethod, with

the possibility of adjustnents for factors not already
factored into the | odestar anount, is appropriate); Gty
of Burlington v. Dague, 505 U S. 557, 112 S.C. 2638, 120
L. Ed. 2d 449 (1992) (|l odestar nethod appropriate under
Solid Waste Di sposal Act).

Simlarly, the Eighth Crcuit has held in other non-
bankruptcy cases that where a statute provides for
“reasonable” attorney fees, as does this statute, the
| odestar nethod is the preferred nethod by which to
calculate the reasonable fees. See e.q., Pinkham v.
Camex, Inc., 84 F.3d 292, 294 (8th Gr. 1996) (holding
that the | odestar nethod is the appropriate nethod for

cal cul ating “reasonabl e” attorney fees all owed under the
copyright statute); Newhouse v. MCormck & Co., 110 F. 3d
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635, 644 (8th Cir. 1997) (applying | odestar nethod under
the Age Discrimnation in Enploynent Act fee shifting
statute); Kientzy v. MDonnell Douglas Corp., 990 F.2d
1051, 1063 (8th Cr. 1993) (applying | odestar nethod in
sex discrimnation case).

Li kewi se, we believe that a |odestar calculation is
a necessary starting point for determning fee awards
under 8 330. If there is no explanation as to how the
court
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cal cul ated the anobunt of the award, a review ng court is
unabl e to assess the propriety of a fee award on appeal.
Wthout at |east sone discussion of the |odestar factors,
the award of the bankruptcy court becones arbitrary and
unrevi enable. See In re Boddy, 950 F.2d at 338 (citing In
re Evangeline Refining Co., 890 F.2d 1312, 1328 (5th Gr.
1989)). Thus, we find that unless such a calculation is

| nappropriate under the circunstances, a bankruptcy court
must, at a mninum specifically calculate the | odestar
anmount when it determnes the appropriate fee to be
awarded to a professional person under 8 330. Accord In
re Boddy, 950 F.2d at 337-38 (the Sixth Crcuit holding
that the bankruptcy court nust expressly calculate the
| odestar anmount when determ ning reasonable attorney
fees); In re Milewcki, 142 B.R at 356. W woul d
comment, however, that sone cases, particularly Chapter

13 cases, are not prone to a lodestar calculation.®> In

> Because the mgjority of work in most Chapter 13 cases is norma and
customary, and because of the sheer volume of such casesin most digtricts, the lodestar
caculation may not necessarily be the best method for determining appropriate feesin
those cases. Accord In re Watkins, 189 B.R. 823, 828-29 (Bankr. N.D. Ala. 1995);
In re Dubin Peper Co., 169 B.R. 115, 121 (Bankr. E.D. Pa. 1994); In re Busy Beaver
Bldg. Cirs., 19 F.3d 833, 856 (3rd Cir. 1994) (section 330 does not ossify the lodestar
method as the point of departure in fee determinations); In re Atwell, 148 B.R. 483,
487-88 (Bankr. W.D. Ky. 1993) (announcing that in Chapter 13 cases after Boddy, if
counsel chose to receive aflat fee of $875.00 or less, the lodestar method would not
be applied and counsel would not be required to submit detailed bulling application;
however, if the attorney chose to represent the client on an hourly basis, the lodestar
method would be applied). 1n such cases, a court would merely be required to make
a finding that a method other than the lodestar method, such as the “normal and
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such cases, a lodestar calculation is not required,;
however, the

customary” debt-based formula, is more appropriate for determining the fee award.

In addition, many districts have local rules which provide that if the applicant’s
feeisunder a certain amount, usually about $1,000, no itemized statement is necessary.
Seeeq., Locd Rule of Practice for the United States Bankruptcy Court for the Western
Didtrict of Missouri 2016-1.B (providing that if counsel’ stotal fee in acaseis $1,000
or less, the disclosure of thefeeininitid filingsis sufficient and it is unnecessary to file
any itemized application).
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court should nmake a finding that such a calculation is
| nappropriate under the circunstances.

As a result, wunless such a calculation would be
| nappropriate under the circunstances, the bankruptcy
court nust make a finding as to whether the nunber of
hours billed were reasonable in light of the conplexity
of the case, and then multiply that by a reasonable
hourly rate for those services. The party seeking an
award of fees should submt evidence supporting the hours
worked and the rates clainmed. See Hensley v. Eckerhart,
461 U. S. 424, 433, 103 S. C. 1933, 1939, 76 L.Ed.2d 40
(1983) (holding that the starting point in determ ning

t he anmount of reasonable fees under civil rights statutes
was a | odestar calculation which provides an objective
basis on which to make an initial estimate of the val ue
of a |awer’s services). If the hours or the rate
requested by the professional is not reasonabl e under the
circunstances for the work perforned, the bankruptcy
court should make such a finding.

Once the | odestar anpunt has been cal cul ated, that
anount is presuned to be reasonabl e conpensati on under 8§
330. See In re Manoa Fin. Co., 853 F.2d 687, 691 (9th
Cir. 1988). However, wusing the |odestar anpunt as a

start, the Eighth Crcuit has held that adjustnents may
be made to that anount under certain circunstances.
Because the | odestar anount presumably reflects (1) the
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novelty and conplexity of the issues, (2) the special
skill and experience of counsel; (3) the quality of
representation, and (4) the results obtained, these
factors normally cannot serve as independent bases for
i ncreasing the fee award above the | odestar anmobunt. See
In re Apex G 1l, 960 F.2d
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at 731-32. Neverthel ess, adjustnents to the | odestar
anount may be nmade in rare and exceptional circunstances
based on the quality of the representation or the results
obtained. 1d. at 732 (citing Pennsylvania v. Delaware
Valley Citizens' Council for Cean Air, 478 U. S. 546,
565, 106 S. . 3088, 3098, 92 L.Ed.2d 439 (1986)
(Del aware Valley 1)). Such a finding by the bankruptcy

court nust be supported by both specific evidence on the
record and detailed findings by the bankruptcy court.
Ild. As the Eighth Grcuit el aborated:

Because the | odestar anount may al ready
conpensate the applicant for exceptionally good
service and results, however, the fee applicant
must do nore than establish outstandi ng service
and results. The applicant also nust establish
that the quality of service rendered and the
results obtained were superior to what one
reasonably should expect in light of the hourly
rates charged and the nunber of hours expended.
See [Blum v. Stenson, 465 U. S. 886, 899, 104
S.Ct. 1541, 1549 (1984)];,; Copeland v. Marshall,
641 F.2d 880, 893-94 (D.C. Cir. 1980) ("“A
quality adjustnent is appropriate only when the
representation is unusually good or bad, taking

into account the level of skill normally
expected of an attorney commanding the hourly
rate used to conpute the ‘lodestar.’” (enphasis

in original).

Beyond this, it is not clear as to what types of
factors the bankruptcy court can consider in determning
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whet her an adjustnment to the |odestar anmount s
appropriate. The Eighth Crcuit in fact stated in In re
Apex Gl that it was not attenpting to give a
conprehensive answer to the question as to what an
applicant nmust show to establish that rare and
exceptional circunstances exist to justify a fee

enhancenent; rather, it nerely answered the question as
to whet her and when the quality of representation or
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the results obtained can constitute a basis for fee
enhancenent. 1d. Many courts, including the bankruptcy
court in this case, have applied the standards set forth
i n Johnson v. Georgia Hi ghway Exp., Inc., 488 F.2d 714,
717-19 (5th Cr. 1974), to determ ne what constitutes
reasonabl e conpensati on under the circunstances. See In
re Malewi cki, 142 B.R at 355 (citing In re MConbs, 751
F.2d 286 (8th Cr. 1984), and Bess v. Bess, 929 F.2d
1332, 1335 n.6 (8th Cr. 1991)). The Johnson factors
include: (1) the tine and | abor required; (2) the novelty

and difficulty of the questions; (3) the skill requisite
to performthe | egal service properly; (4) the preclusion
of other enploynent by the attorney due to the acceptance
of the case; (5) the customary fee; (6) whether the fee
is fixed or contingent; (7) tinme limtations inposed by
the client or the circunstances; (8) the anount involved
and results obtained; (9) the experience, reputation, and
ability of the attorney; (10) the undesirability of the
case; (11) the nature and length of the professional
relationship with the client; and (12) awards in simlar
cases. |d.

Of course, as the Eighth Crcuit said, several of
t hese factors have al ready been taken into account under
the | odestar calculation, so they should not form the
basis for an adjustnent to that anmount, unless it is
showmn by specific evidence that they are not fully
reflected in the lodestar. See also Delaware Valley 1|,
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478 U.S. at 564-65, 106 S.Ct. at 3098 (repeating its
conclusion that the Johnson factors are, for the nost
part, already reflected in the | odestar anount, but that
adj ustnents may be nmde in rare and exceptional cases);
In re Manoa Fin. Co., 853 F.2d at 687.

In any event, we find that the Johnson factors may be
considered in adjustnents to the | odestar anmobunt to the
extent that they are not already factored into that
anount .
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It should be renenbered, however, that the | odestar
anmount is presuned to be reasonable, and that adjustnents
shoul d be nmade only in rare and exceptional circunstances
as defined by the Eighth Crcuit in In re Apex Q.
Accord Delaware Valley 1, 408 U. S. 546, 106 S.C. 3088,
92 L.Ed.2d 439.°

Finally, it has al so been said that bankruptcy courts
shoul d award fees commensurate wth fees allowed in other
areas of practice, thus providing counsel economc
I ncentive to provide services in bankruptcy cases. In re
McConbs, 751 F.2d 286, 288 (8th Cr. 1984); 1ln re
Mal ew cki, 142 B.R at 357. On the other hand, the
Eighth Crcuit has further held that a bankruptcy court
need not find that an enhancenent is necessary to nmake

the award commensurate with conpensation for conparable,
non- bankruptcy services before it can enhance the

¢ Although not normally relevant in bankruptcy cases in terms of payment of
professionals, it should be noted that the Supreme Court has further elaborated on its
line of decisions as described in the Delaware Valley cases to the effect that
contingency, or “risk of loss’ should not form the basis for an enhancement to the
lodestar calculation. City of Burlington v. Dague, 505 U.S. 557, 112 S.Ct. 2638, 120
L.Ed.2d 449 (1992). The Eighth Circuit has recognized this. in Kientzy v. McDonnell
Douglas Corp., 990 F.2d 1051 (8th Cir. 1993), the Eighth Circuit reversed the lower
court’s contingency enhancement and remanded the case for a determination as to
whether the lodestar amount adequately reflected the difficulty of establishing the
merits of the case. See also Newhouse v. McCormick & Co., 110 F.3d 635, 644 (8th
Cir. 1997) (holding Dague applieswith full force to the ADEA fee shifting statute thus
prohibiting a fee enhancement beyond the lodestar amount on the basis of a
contingency arrangement).
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applicant’s fee. In re Apex Q1l, 960 F.2d at 732.
Rat her than requiring such a finding, 8 330 provides that

“the cost of conparable services” in non-bankruptcy cases
is one of a nunber of factors to consider in calculating
“reasonabl e conpensation.” |d. at 732-33.
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In sum we hold that in calculating an applicant’s
“reasonabl e fee” under 8 330, unless the bankruptcy court
makes a specific finding that the | odestar nethod is not

appropriate under the circunstances, t he bankruptcy
court must start with the |odestar calculation as
descri bed above. The bankruptcy court may then nmake
adjustnents to the |odestar anount, in rare and

exceptional circunstances, to reflect that the quality of
service rendered and the results obtained were superior
or inferior to what one reasonably shoul d expect in |ight
of the hourly rates charged and the nunber of hours
expended. Certain other factors, such as the Johnson
factors and the cost of conparable services in non-
bankruptcy cases, may also be considered to the extent
they are not already factored into the |odestar
cal cul ati on. The bankruptcy court’s decisions nust be
supported by evidence and the bankruptcy court should
I ssue findings and conclusions which will allow a
review ng court to determ ne whether the anount awarded
was reasonabl e under the guidelines.

Applying these principles to the case at bar, we
conclude, for the reasons that follow that the case nust
be remanded to the bankruptcy court for further findings.

A. Calculation of Fees for the Period Before August 8,
1990




As to the reduction for the fees billed prior to the
August 8, 1990 report, the bankruptcy court sinply found
that the total of “$61,995.45, including as it does both
comm ssions of $28,523.72 and fees and expenses of
$33,471. 73, was unreasonabl e conpensation -- not because
t he hours worked were msstated or the hourly rate was
too high -- but because it involved duplicative charges
to the bankruptcy estate.” Noting that if Chanberlain
had been appointed as trustee under 8§ 1104, he woul d have
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been entitled to a percentage fee and no hourly fees, the
court then disallowed the conm ssions as duplicative and
found that the remaining anount (representing fees and
expenses), or $33,471.73, was “within the range of
customary fees for a case of this size and conplexity.”

In arriving at its conclusion, the bankruptcy court
did not make a l|odestar calculation and the Oder is
silent as to how the bankruptcy court arrived at the
conclusion that $33,471.73 was wthin the custonary
range. “I'f we conclude that the bankruptcy court’s
findings are silent or anbiguous as to an outcone
determ native factual question, we nmay not nmake our own
findings but nust renmand the case to the bankruptcy court
for the necessary factual determnation.” In re Apex Q|
Co. 960 F.2d at 731 (gquoting Wegner v. Gunewal dt, 821
F.2d 1317, 1320 (8th Gr. 1987)). Thus, because the
Order is anbiguous as to how the bankruptcy court arrived

at the «conclusion that $33,471.73 was reasonable
conpensation, and particularly because the bankruptcy
court did not perform a |odestar calculation, we nust
remand this case for those factual findings.

Mor eover, Chanberlain also asserts the separate
charges are not in fact duplicative because the
comm ssions represent his work in selling the property,
whereas the hourly rate (fees) and expenses represent
managenent and adm ni stration of assets. He mai ntains
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the hourly fees do not include any hours for selling
property, and thus, they are separate. He further
asserts he routinely charges a different rate for his
recoveries and sal es than he does for his nmanagenent and
adm ni stration of assets, and that he produced evidence
that the Nebraska courts routinely grant him both types

of conpensation because they are separate and are not
duplicati ve.
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W have reviewed the detailed billing statenents
supporting the hourly fee request which were included in
the record and we would comment that we found severa
entries which appear to be related to the sale of
property. Thus, at first blush, it does not appear that
t he bankruptcy court was clearly erroneous in its factual
finding that the charges were duplicative. However,
because the bankruptcy court did not do a |odestar
calculation, it did not make a finding as to the
appropriate nunber of hours which would normal ly be spent
on the various services perfornmed by Chanberlain in a
case simlar to this one. Consequently, upon remand, the
bankruptcy court is directed to nake a finding, based on
evi dence, as to the appropriate nunber of hours and the
reasonable hourly fee for the services Chanberlain
performed prior to August 8, 1990. We would further
comment that wunder a |odestar approach, unless the
bankruptcy court nade a determ nation that comm ssions
woul d be particularly appropriate under t he
ci rcunstances, such a form of separate conpensation for
sales would not be appropriate. |Instead, an hourly rate
shoul d be assigned to those services. Wether the hourly
rate for those services should be the sanme as for
managerial and adm nistrative services is a question of
fact for the bankruptcy court and the applicant should
present evidence on those factual issues.
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In any event, the case nust be remanded so that the
bankruptcy court can do a specific | odestar cal cul ati on,
determ ning what would be a reasonable nunber of hours
spent performng all the work done by Chanberlain prior
to August 8, 1990, and nultiplying that by the reasonabl e
or customary fee for such services.
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B. Calculation of Fees for the Period After August 8,
1990
In its calculation for the services provided after
August 8, 1990, the bankruptcy court focused primarily on
the fact that because Chanberlain failed to pronptly
I nventory the assets, many of the hours spent after
August 8, 1990, were unnecessary and did not benefit the
estate and that that factor “weigh[ed] heavily against
the allowance of the wvery substantial fees and
rei mbursenent of expenses requested by the applicants.”
By submtting the First Final Report on August 8, 1990,
Chanberlain was claimng the estate had basically been
fully adm nistered at that tinme. The bankruptcy court
thus noted that a significant anmount of the post-August
8, 1990 billings were attributable to responding to
Kul a’s allegations. Essentially, the court concluded
that nuch of this effort would have been avoided if
Chanberl ain had properly inventoried the estate assets
when the plan was confirmed rather than waiting several
nonths to do so. Additionally, Chanberlain hinself had
aut horized people to renove many itens during that
interi mperiod before the inventory had been taken, thus
| eaving room for the allegations to be brought.

The bankruptcy court, noting repeatedly Chanberlain's
failure to inventory the assets at the begi nning of the
case, found that this was a “significant om ssion” and
that it was “clear that the problens in this case, and
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t he probl ens of proof and accountability for the property
of the estate could have been di sposed of in a nuch nore
orderly fashion had Chanberlain taken an inventory of the
assets of the bankruptcy estate upon confirmation of the
pl an.” The court also noted that because of this
om ssion, Chanberl ain had no evidence and that such | ack
of evidence nmade it “difficult, or alnost inpossible, for
Chanberlain to neet the allegations of Kula.”
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The court said that the debtor tried on several occasions
to get Chanberlain to respond to allegations, but that
Chanberlain either would not or could not respond.
Additionally, the court found that because of this
om ssion and the fact that Chanberlain could not neet
Kula’s allegations, and because Chanberlain failed to
| ook into the matters with any detail, the court was
conpelled to hire an i ndependent third party to find out
what had happened, and that this cost the estate $17, 000
to pay the investigator. The court thus concl uded that
many of the hours billed by Chanberlain for those
services were of no benefit to the estate and were
t heref ore excessive.

Chanberlain clains that in arriving at its
conclusion, the bankruptcy court inproperly applied the
| odestar nethod and the Johnson factors, particularly
asserting that the bankruptcy court placed too nuch
enphasis on the “benefit to the estate.” Chanberl ai n
asserts, “Nowhere in Johnson or its progeny is it stated
that ‘benefit of the estate’ is to be the sole neasuring
stick for professional fees. Yet, this appears to be the
only factor the bankruptcy court used in this case to
approve fees.”

Chanberlain’s argunent is flawed in two respects.
First, while it is true that “benefit to the estate” is
not to be the sole neasuring stick for professional fees,
the Eighth Crcuit has held, even after its decision in
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Apex G|, that “an attorney fee application in bankruptcy
will be denied to the extent the services rendered were
for the benefit of the debtor and did not benefit the
estate.” Keate v. MIller (In re Kohl), 95 F.3d 713, 714
(8th Cir. 1996) (quoting In re Reed, 890 F.2d 104, 106
(8th Cir. 1989) (adopting the “better rule” which
requires a benefit to the estate)). “This rule is based

upon the |egislative history of Bankruptcy Code section
330(a) and the unfairness of allowng the debtor to
deplete the estate by pursuing its interests to the
detrinment of creditors.” 1d. (quoting In re Hanson, 172
BR 67, 74 (9th Cr. BAP 1994)). In fact, “results
obt ai ned” (which is akin to “benefit to the estate”) is

a factor considered under both the |odestar cal cul ation
and in considering an adjustnent to the | odestar anount
where the | odestar anount does not accurately reflect the
resul ts obtai ned. In re Apex G 1, 960 F.2d at 731-32.
Thus, while Chanberlain is correct that it should not be

the sole factor considered, results obtained or “benefit
to the estate” is a factor which may be considered by the
bankruptcy court in calculating the appropriate
conpensation to be awarded.

Second, while Chanberlain correctly asserts that a
trustee should be conpensated for activities which are
necessary but do not necessarily “benefit” the estate in
terns of recovery or admnistration, he is incorrect that
the bankruptcy court failed to award him fees for
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services which were necessary but not “beneficial.” In
fact, the court specifically said that Chanberlain was
entitled to conpensation for a significant portion of the
work perfornmed after  August 8, 1990, when the
adm ni stration was conplete, even though there was no
“benefit” to the estate in terns of recovery. The court
said, referring to the period after August 8, 1990:

A great deal of Chanberlain’s services during
this period of tinme were not of benefit to the
bankruptcy estate. However, he did, in fact,
perform sone services during this period of tine
which were reasonable and necessary and of
benefit to the bankruptcy estate . . . . The
results obtained by Chanberlain by virtue of his
services were of no particular benefit to the
estate. However, as | stated, it was necessary
for himto engage in sone of these activities
even though no benefit was expected to be
obtained. This case really did not present any
difficult questions over the period of tine
after the filing of the First Final Report. |If
Chanberlain had made an inventory of the
property in Kula's residence



prior to disposing of it, the fees for
litigating matters concerning the First Fina
Report would be nmuch, nuch, lower than is
requested in the case.

(Enphasi s added.)

As this passage indicates, the bankruptcy court
clearly recogni zed that Chanberl ain should be conpensated
for services he perfornmed which were necessary but were
not “beneficial” to the estate. It sinply concl uded that
the hours billed by Chanberlain were excessive in |ight
of the services perforned. W find no clear error in the
bankr upt cy court’s concl usi on t hat “reasonabl e
conpensation” for the services perfornmed by Chanberlain
after August 8, 1990, should not include all the hours
expended in responding to Kula' s allegations. Further,
we see no abuse of discretion in the conclusion that
t hose excess hours were due to Chanberlain’s own failure
to pronptly inventory the assets. A court should excl ude
fromthe initial |odestar calculation hours that were not
“reasonably expended” in the representation. See Hensley

v. Eckerhart, 461 U S at 433, 103 S. C. at 1939.
Finally, we reject Chanberlain’'s assertion that because

he was required by the court to respond to Kula's
al | egati ons, he should be conpensated for all of the tine
It took for himto respond. He was required to respond
because he nade the “om ssion” in the first place.
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On the other hand, in arriving at its award of
“reasonabl e conpensation” for this period, the bankruptcy
court sinply reduced the fees for the period after August
8, 1990, to $10,000, which the court determned to be a
reasonabl e figure. However, the court did not expressly
cal cul ate the nunber of hours or the reasonable rate for
the services he found were necessary. As such, the
figure of $10,000 appears arbitrary and i s unrevi ewabl e.
In accordance with the above discussion, therefore, upon
remand, the bankruptcy court is directed to perform a
specific | odestar calculation for the services
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It deens necessary for the period after August 8, 1990.
As descri bed above, the “benefit to the estate” analysis
performed by the bankruptcy court in arriving at the
$10,000 figure can be factored into the |odestar
cal cul ati on.

1. Due Process - Entitlenent to an Evidentiary Trial

Chanberl ain’s second point is that the bankruptcy
court denied him procedural due process by failing to
allow live testinony during hearings on his fee
application. Citing general due process authority, the
crux of Chanberlain’s argunent is that the debtor had
accused him of certain om ssions or mshandlings in his
duties as liquidator, that the court based its fee
reduction on those allegations, and that he should have
had a nore adequate opportunity to rebut those
al | egati ons.

Section 330(a) provides that the court nmay award fees
to a professional “after notice . . . and a hearing.”
Section 102(1) provides that this phrase neans “such
opportunity for a hearing as is appropriate in the
particular circunstances.” As Chanberlain asserts, “if
t he bankruptcy court plans to disallow certain itens of
conpensation, 8 330(a) on its face first contenpl ates the
applicant’s right to a hearing.” 1n re Busy Beaver Bl dg.
Centers, Inc., 19 F.3d 833, 845 (3rd Cr. 1994).
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[I]f the court does disallow fees of a “good-
faith applicant,” the Code, see 88§ 329(b),

330(a); see also Rule 2017(b) -- and perhaps
even the dictates of due process, see US.
CONST., anmend V -- nandates that the court all ow

the fee applicant an opportunity, should it be
requested, to present evidence or argunent that
the fee application neets the prerequisites for
conpensati on; canons of fairness mlitate
against forfeiture of the requested fees sinply
because the court’s audit of the application
uncovers sonme anbiguity or objection. By good-
faith applicant we nean
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to refer to a fee applicant who reasonably and
in good faith attenpts to conply wth the
applicable rules governing the format and
substance of fee applications.

Id. at 846. The court in Busy Beaver cited several cases

whi ch have held that an evidentiary hearing nust be held
If there are disputed issues of fact. 1d. at 846, n. 16.
Thus, there is no question that Chanberlain was entitled
to an evidentiary hearing on his fee application. The
gquestion is, to what type of hearing was he entitled?
The Busy Beaver court said:

At the hearing, held after notice of the court’s
concerns and/or objections, the court should
all ow the applicant a reasonable opportunity to
present | egal argunents and/or evidence, as the
case may be, to clarify or supplenent the
petition and acconpanying affidavit. O course,
the anatony of the hearing lies within the sound
di scretion of the bankruptcy judge, and would
not necessarily require the presentati on of oral
t esti nony. For exanple, the type of hearing
which “is appropriate in the particular
circunstances” mght sinply be an oral hearing
(whether in court or nore informally, as by
tel econference) at which the applicant submts
argunent based upon the papers. The essenti al
point is that the court should give counsel a
meani ngf ul opportunity to be heard.

Id. (enphasis added). |If after allowi ng the applicant to

respond, the court adheres to its views and disall ows
sone of the requested conpensation, it should enter
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sufficient findings of fact and conclusions of law in the
record to facilitate appellate review. |d. at 847.

The First Grcuit has al so addressed this issue. In
In re Spillane, 884 F.2d 642 (1st GCr. 1989), the
applicant asserted that her right to cross exam ne the

trustee’s attorney was absolute and its denial was a per
se abuse of discretion. The First Grcuit
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disagreed. It said that while 8 330(a) clearly requires
a hearing, the statute says little about the content of
t hat hearing. Cting 8 102(1)(A), the Court concl uded
that the hearing provided in that case was adequate,
despite the fact that the applicant was not allowed to
Cross exam ne the other side. ld. at 646. The Court
noted that the appellant did not offer to prove anything
not apparent from the existing evidence and that cross
exam nation was unlikely to add to an inforned deci sion.
Id. at 646-47. Further, the Court found that even if it
were error, the error was harm ess. 1d. at 647.

In the case at bar, Chanberlain’s request for an
opportunity to present live testinonial evidence is based
primarily on his assertion that he should be allowed to
present evidence regarding the m ssing property and his
decision not to pursue that property after that issue was
rai sed. W find that Chanberlain’s argunent fails,
primarily because Chanberlain is mstaken in the prem se
that the bankruptcy court reduced the fees because the
property was mssing or because it disagreed wth
Chanberlain’s decision not to pursue it. Rat her, the
bankruptcy court reduced the fees because Chanberlain
wasted so nmuch tine trying to determ ne whether there was
any truth to the allegations that it was mssing. This
was caused by the sinple failure to pronptly conduct the
I nvent ory. In other words, the bankruptcy court
concluded that if Chanberlain had conducted the inventory
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in the first place, he could have either verified or
refuted Kula's allegations fromthe first tinme they were
rai sed and then nost of the efforts required to make up
for that omssion would not have been necessary.
Li kew se, Chanberlain’s decision not to pursue the
m ssing property was irrelevant as to the fee award. The
court did not reduce Chanberlain’s fees because it
t hought he shoul d have pursued the property rather than
abandoning it. Again, the point was that
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Chanberlain could not respond to the allegations, not
that there was any provable nerit to them or that
Chanberlain could recover the property to benefit the
est ate.

Consequently, because the issues regarding the
wher eabouts, value, and recoverability of the m ssing
property were irrelevant to the issue of Chanberlain’s
fees, it certainly was not error to deny the opportunity
to present |ive testinony on those issues. Instead, the
I ssues relevant to Chanberlain’ s reasonable fees were:
(1) whether it was customary or appropriate for himto
wait to conduct the inventory until sone five nonths
after he was appointed; (2) whether it was appropriate
for himto allow the property to be renoved by third
persons before he had conducted an inventory and while
Kula was in the hospital; (3) whether the failure to
pronptly inventory resulted in excessive fees; and (4)
t he reasonabl e nunber of hours and the reasonable rate
t hat shoul d have been charged in a simlar case. |If the
failure to inventory caused excessive hours to be
expended, they should not be included in the |odestar
cal cul ati ons.

In I'ight of the foregoing discussion, on remand, the
bankruptcy court is directed to nmake a |odestar
cal cul ation as described above and to issue findings to
support that calcul ation. If further evidence is
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necessary to support the findings, the bankruptcy court
should allow Chanberlain the opportunity to present
appropriate evidence as to those issues.



CONCLUSI ON

Accordi ngly, we REVERSE and REMAND to the bankruptcy
court which shall nmke a |l|odestar <calculation in
accordance with this opinion. 1In all other respects, the
deci sion of the bankruptcy court is affirned.

A true copy.

Attest:

CLERK, U.S. BANKRUPTCY APPELLATE PANEL FOR
THE EI GHTH CI RCUI T

55



