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of the Solicitor, Arlington, Virginia, for
Respondent .

Before: Judge Wi sberger
Statement of the Case

These cases are before nme base on an Application for Review
and Mdtion to Expedite filed by Martinka Coal Corporation
(Operator) on Novenmber 12, 1992, challenging the issuance of a
Section 104(b) Wthdrawal Order. The Secretary (Respondent)
opposed the Mdtion to Expedite and in a tel ephone conference cal
on Novenber 13, 1992, with the undersigned and counsel for both
parties, argunent was heard regarding Contestant's Mtion to
Expedite. The Mdtion was granted and the case was set for
heari ng on Novenber 24, 1992, in Mrgantown, West Virginia At
the hearing Robert A Blair, and David Kenneth Kincell, testified
for the Secretary. John Metz, David Kevin Conaway, and Joseph
Ant hony Keener, testified for the Operator. After the hearing
was concluded the parties requested the opportunity to file
proposed findings of fact and nmenorandum of |aw two weeks after
recei pt of the transcript of the hearing. This request was
granted and it was so ordered. The parties further indicated
that they did not wish to file any reply briefs.

The transcript was received in the Ofice of the
Adm ni strative Law Judges on Decenber 3, 1992. On Decenber 23,
1992, counsel for Contestant called the undersigned with the



perm ssion of counsel for Respondent and advi sed that both
counsel had agreed to file briefs by Decenber 31, if it was



~100
anendabl e to the undersigned. The request was granted.

Respondent filed a post hearing brief on Decenber 24, 1992,
Contestant filed its brief on January 8, 1993.

Fi ndi ngs of Facts and Di scussi on
1. I ntroduction

On Cctober 21, 1992, Mne Safety and Heal th Adm nistration
(MSHA) Inspector Robert A Blair inspected the four flyte belt
line at the Operator's Tygart River Mne. He observed an
accumrul ati on of coal dust and float coal dust that had
accunul ated under the belt, belt drive, belt rollers and on the
belt structure along the entire belt line. He also noted the
exi stence of haystack forns, and the fact that at several points
rollers were running in the accunulation. He issued a citation
alleging a violation of 30 CCF. R [O 75.400 which in essence,
provi des that, "coal dust, including float coal dust deposited on
rock-dusted surfaces, |oose coal and other conbustible materials
shal |l be cleaned up and not be permtted to accurmulate in active
wor ki ngs, or on electric equi pnent therein.” The Operator
i ndicated at the hearing that it does not contest the fact of the
violation as well as the allegations set forth in paragraph 8 of
the citation.

Bl air di scussed with Dani el Kevin Conaway, the Operator's

Saf ety Manager for the Tygart River Mne, the tinme to be all owed
for the Operator to abate the violative conditions. Blair

al l owed until October 26, 1992, for abatenent. |In essence,
Conaway and Wesl ey Dobbs who works for Conaway, indicated that it
woul d take about two days to clean and fix the beltline. On that
date, Blair returned to the belt line in question. He indicated
that al though the nobst serious conditions were cl eaned up, there
was an accunul ation of combustible material in the same |ocation
as was observed on October 21, 1992. He issued a Section 104(b)
order which states as foll ows:

An effort to totally abate the citation No.

3107658 was not made. Conditions that still exist

i ncl ude was conbustible materials still under the No. 4
flyte tail piece area under the belt, also the
conmbustible materials was still on the belt top rollers

and bottomrollers in several |ocations along the belt
outby 151, inby 145, inby 148 to 149 and 145 bl ock
outby their was haystack forns under the belt, at 139
bl ock inby the bottomrollers was running in nuck, inby
124 bl ock bottomroller was running in nmuck. At No.
133 bl ock the belt was rubbing agai nst the structure of
the bottomroller. The belt is operating and no one
was observed working on the condition this shift. [sic]
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In addition, on October 21, 1992, Blair observed severa
rollers mssing as well as several broken rollers, and that the
belt was rubbing against the belt structure. He concluded that
the belt was not maintained in a safe condition and issued a
Citation No. 3107659 alleging a violation of 30 C.F.R
O 75.1725(a). Wen Blair returned on October 26, 1992, the dat
set for abatement of Citation No. 3107659, he observed frozen
rollers. He noted that there were hangers mssing. He also
observed the belt rubbing against the belt structure.

He issued a Section 104(b) order which states as foll ows:

An effort to totally abate the Citation No.
3107659 was not made. Conditions that still exist
i nclude frozen roller was still existing at the tai
pi ece. 151 block outby to 152 top rollers was stil
bad. |Inby 146 block the bottomroller was stuck, and
the belt hanger was missing. 139 block inby belt
hanger m ssing, 133 block inby the belt was rubbing the
bottomroller structure, outby 124 block a frozen
roller, the belt is operating and no one was observed
wor ki ng on the condition this shift. [sic]

None of Contestant's agents stated that the abatenent tine
for either citation previously issued on October 21, 1992, was
too short. Nor did any of Contestant's agents request an
extension of tine to abate the violative conditions. Blair
i ndi cated he did not consider extending the abatenent tine,
"Because | gave them adequate tinme in the beginning"” (Tr.51)

1. Ext ensi on of the Tine for Abatenent

Essentially it is Contestant's argunent that Blair did not
consi der extending the abatenent, and that there were no hazards
posed to mners by the granting of an extension. Contestant, in
argui ng that the 104(b) order was inmproperly issued, also refers
to its abatement efforts. Contestant cites the fact that 40 nman-
shifts were expended in abatenment efforts, and 60 tons of rock
dust were applied. | do not accept Contestant's argunent for
the reasons that foll ow

Section 104(b) of the Federal M ne Safety and Health Act of
1977 ("the Act") provides, in essence, that a w thdrawal order
shall be issued if an inspector finds that a violation described
in a previous citation has not been totally abated within the
period set for abatenment, and "that the period of time for the
abat ement shoul d not be further extended".

In issuing the two Section 104(b) orders at issue, Blair
i ndicated he did not consider extending the abatenent tine,
"Because | gave them adequate tinme at the beginning" (Tr.51).
The critical issue is thus whether Blair acted reasonably in not



~102
extending the tinme for abatenent (Peabody Coal Conpany, 11 FMSHRC
2068, 2100 (Cctober 27, 1989) (Judge Koutras)).

At the tinme the citations were witten on Cctober 21, 1992,
Bl air asked the mi ne managenment how | ong they needed to abate the
vi ol ati ons. Managenent stated that two days shoul d be enough
time. Blair then allowed five days, including a weekend, for
abat ement .

In addition, the Contestant's failure to tinmely correct the
vi ol ati ons posed hazards to miners. The comnbination of
combusti bl e accunmul ati ons together with possible ignition sources
such as frozen rollers and the belt rubbing the structure of the
belt line, producing heat and friction, created a fire hazard
whi ch could send snmoke down onto the sections and trap men
working inby the fire. Dry and drying coal, and coal dust
present behind the tail roller and on the center rollers of the
belt line was in contact with the belt and rollers, and presented
a fire hazard.

Hence, for all the above reasons, | conclude that Blair
acted reasonably in determning not to extend the time to abate
the violations previously cited on October 21.1

Il. The validity of the Section 104(b) orders

The Conmi ssion, in Md-Continent Inc., 11 FMSHRC 505, at
509, held that when an operator challenges the validity of a
section 104(b) order,

...it is the Secretary, as the proponent of the order
who bears the burden of proving that the violation
described in the underlying citation has not been
abated within the tine period originally fixed or as
subsequently extended. W hold, therefore, that the
Secretary establishes a prima facie case that a section
104(b) order is valid by proving by a preponderance of
t he evidence that the violation described in the
underlying section 104(a) citation existed at the tinme
the section 104(b) w thdrawal order was issued. The
operator may rebut the prina facie case, by show ng,
for exanple, that the violative condition described in
the section 104(a) citation had been abated within the
time period fixed in the citation, but had recurred.

1The case cited by Contestant did not adjudicate the
specific issue presented herein, i.e., whether considering the
set of facts in this record the inspector's decision not to
extend the time for abatenent was reasonable. Thus, to the
extent that these cases decided by Comr ssion Judges are
i nconsistent with my decision, | choose not to follow them
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A Order No. 3720402
1. The Secretary's prima facie case

As set forth by the Commission in Md-Continent Resources,
supra, at 509, the Secretary has the burden of proving that the
"violation described in the underlying citation has not been
abated within the tinme period originally fixed, or as
subsequent |y extended."

The "viol ati on described"” in the underlying citation was an
accumrul ati on of coal dust and float coal that was combusti bl e.
According to Blair, on October 21, 1992, there was | oose coal
dry |l oose coal, and dust that was "not wet" packed under the tai
piece (Tr. 25). Also, Donald Keith Kincell, a union wal k around
who acconpani ed Blair, indicated the presence of dry material at
the back of the tail piece.

On COctober 26, 1992, Blair returned to reinspect the area.
He indicated that he noted the continued presence of conbustible
material at the tail such as |oose coal, and coal dust, which was
packed and "dull", and had been there for "a while" (Tr.44).2
He al so observed dry | oose coal and dust on top of the rollers at
the tail. He indicated that the material was shiny but
underneath it was dull. Kincell testified that at the back end
of the tail there was still a build-up that was dry to partially
wet. He indicated it was in contact with the back rollers, and
was approximately 8 inches deep by 15 inches wide. He said that
it was danp to dry and was "drying out"” (Tr. 85). He was asked
whet her he observed this sane material on October 21, and he
said: "Yes, basically all of it was still there" (Tr. 85). He
said that behind the tail piece "the coal was nore of in the dry
stage" (Tr.96). He indicated that under the tail piece the
material was in contact with the belt and with the rollers where
the belt rubbed the structure.

John Metz, the manager of the mine, indicated that every
shift subsequent to October 21, nen were assigned to clean the
structure, rock dust, and wet the area. According to his
testi nony approximately 60 tons of rock dust were used. He
i ndi cated that on Cctober 26, the material at the tail was
"extrenely wet" (Tr. 136) and not in contact with either the
belting or any rollers.

Cont est ant does not challenge validity of the citation
i ssued on October 21, 1992, i.e., the presence of an accunul ation
of combustible material. The testinony of Blair and Kincel

2l n general, according to the uncontradicted testinmony of
Blair, a fresh spill of coal is "shiny", whereas an "ol d"
accurrul ation is "dull" (Tr.40).
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i ndicates that the violative condition at the tail i.e., coa
that was not wet under the tail piece and the back of the tail
was in existence on October 26. | find that the testinony of

Metz that the material at the tail was "extrenely wet",
insufficient to rebut the nore specific testinony of Blair that
the coal in the tail area was dull, and the testinony of Kincel
whi ch in essence indicates the existence of the sane conditions
noted by Blair on Cctober 21. | thus find, that, at the tail
the Secretary has established a prina facie case that the

vi ol ative conditions there had not been abated. | find the
Operator's evidence inadequate to defeat this prima facie case.

According to Blair, on October 21, he observed | oose coa
dust all along the belt |ine, and haystacks. Also, at severa
| ocations he observed that the belt and rollers were in contact
with material. He said that the material consisting of |oose
coal, was dry, and was not muck. According to Kincell along the
entire length of the beltway there was a build-up of coal between
the rollers and the structure, and the rollers were running in
hayst acks.

Metz indicated that he wal ked fromthe head to the tail on
Cctober 21, and that he did not observe any dry material. He
described the materi al he observed in as bei ng non-conbusti bl e,
wet, mucky, and watery. However, it is significant to note that
the operator has not contested the fact of the violation i.e. in
accunul ati on of combustible material, as set forth in the
citation initially issued.

Further, in this connection, Blair's notes, taken on Cctober
22, 1992, indicate an accunulation on the belt top roller and
bottomroller at several |ocations outby block 151, inby block
145, inby block 148 to 149, and that outby block 145 there were
hayst acks under the belt. The notes also indicate that at the
139 bl ock inby, rollers were running in nuck which was descri bed
as being wet to dry and inby block 145 the bottom was running in
muck. Due to the fact that these notes were witten contem
porarious with the issuance of the 104(b) order, | accord them
consi der abl e wei ght .

According to Blair, on Cctober 26, in general, the area was
cl eaned up, haystacks were renoved, and the wal kside of the
bel tway was cl eared. However, he indicated that accunmul ati ons
were the same as on October 21, in the same |ocations, and were
dull not shiny, indicating an accunul ati on which was not fresh.
Kincell indicated that on October 26, there was fine coal in
contact with the belt for the full length of the beltway. He
further indicated that under the center rollers, there was the
same accumnul ation that had exi sted on October 21. He indicated
the center roller "was drying material out" (Tr. 86). He said
the accunmul ations in the area of the bottomroller were, "nore to
the dry stage" (Tr. 95). He also indicated that "The build-up on
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the structure, the center roller or the towing roller was dry”
(Tr.101), and for the entire of the belt length there was an
accunul ati on under the center rollers.

Based on the above, | conclude that the Secretary has
established a prima facie case that at |east sone of the
violative conditions described in the 104(a) citation, as
el aborated upon in the testinony of Blair and Kincell, existed at
the time the 104(b) order was issued.

2. The Operator's Rebutta

It appears to be Operator's position that: (1) on
Cctober 23, 1992 the violative conditions were abated; and (2)
any accunul ations of materials present on October 26, 1992, were
not comnbustible, and thus their accunul ati on does not constitute
a failure to abate.

Metz testified that on October 23, 1992, he exani ned the
entire belt structure, although not each individual piece. He
said that the material that was present was wet, and not capable
of being burnt. He said that he exami ned the material with his
hand, and in sone location it ran through his fingers. He said
that at other locations he was able to squeeze water out of the
accurrul ati on, and no accurul ati on was any dryer. According to
Metz, on October 23, 1992, no material was in contact with the
belt roller or any noving parts. He also said that at the tai
pi ece there was no material in contact with any nmoving parts, and
there was no accunul ation at the tail

At best, Metz' testinony tends to establish that the
mat eri al observed by himon Cctober 23, was wet and non-
conmbusti ble. However, Metz did not conpare the conditions that
he observed on Cctober 23, to that to which he had observed on
Cctober 21, shortly after the initial citation was issued. |
accordingly find that his testinmony is insufficient to predicate
a finding that as of October 23, 1992, the violative conditions
set forth in the citation and el aborated upon in the testinony of
Kincell and Blair, were no | onger in existence.

Metz indicated, in essence, that the material that he
observed on the belt line on October 26, was nuddy and wet. He
said that he touched haystacks a couple of tines and the nateria
ran through his fingers. He also said that a couple of tinmes he
pi cked up material fromthe floor under the belt. He said he
made mud balls, and as he squeezed themthe material oozed
t hrough his hand. He described this material as non-conbusti bl e.
According to Blair, he did not observe Metz picking up any
material in his presence, and that although he was wal king in
front of Metz "when | walk | constantly turn ny head" (Tr. 265).
Due to the fact that Blair was walking in front of Metz, and thus
had his back to Metz, | find Blair's testinony insufficient to
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contradict the testinony of Metz with regard to his having felt
the material in issue.

It is clear that on October 26, 1992, there still was an
accurul ati on of material. The issue fromthe operator's
perspective, appears to be whether that nmaterial still be

consi dered conbusti ble. However, according to M d-Continent,
supra, the key issue is whether the violative conditions which
were initially cited continued in existence when the 104(b) order
was issued i.e. on Cctober 26. Clearly, by all accounts, on

Oct ober 26, 1992, there continued to be an accunul ati on of coa
in the belt line. Only the Secretary's wi tnesses conpared the
accumul ati ons on Oct ober 26, 1992, to that which were in

exi stence on October 21. Their testinony indicates, in essence,
that in sone respects, the accunul ati ons were the sane. The fact
that some of the accumul ati ons on October 26, were very wet does
not negate the existence of the conditions initially cited by
Blair on October 21, to be violative of Section 75.400 and not

contested by the Operator. It would appear to be the thrust of
the Operator's case to challenge determi nation by Blair that the
accunmul ati ons were "conbustible". It would appear that such a

challenge is germane to a contest of the initial citation
However, such a chall enge does not appear relevant when the only
issue is the validity of 104(b) order, which in turn depends upon
a resolution of only whether the conditions originally cited were
still in existence at the tine of the issuance of the 104(b)
order (See M d-Continent, supra). |In this connection | find that
t he weight of the evidence establishes that the cited violative
conditions were still in existence on October 26, and that this
concl usi on has not been rebutted by the Operator. For these
reasons | conclude that Order No. 3720402 was properly issued,
and the contest to its issuance is to be disnissed.

B. Order No. 3720403
1. The Secretary's prima facie case

Essentially, according to Blair, on Cctober 21, 1992, the
conditions that he observed which caused himto issue the initia
citation consisted of several m ssing bottomrollers, a 100 foot
Il ength of the belt where roller were mssing, and that the fact
that several frozen rollers were observed. |n addition, he noted
that some bearings were bad, and the belt was rubbing agai nst the
structure causing rubber to fl ake.

Blair indicated that on October 26, the same rollers that
were frozen on Cctober 21, were also frozen on Cctober 26,
al t hough he did not know how many were frozen. He also said that
al t hough sone of the bottomrollers at the head were repaired,
the bottomrollers that were m ssing on Cctober 21, were stil
m ssing on October 26. |In this connection, he indicated that
al ong 100 foot area all bottomrollers were still mssing.
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Kincell indicated that the rollers that he observed m ssing on
Oct ober 26, were also missing on Cctober 21. He thought that
they were in the area of blocks 137 to 138. Notes taken by Blair
on Cctober 26, indicate that the top roller 151 outby to 152 is
still bad. Kincell indicated that October 26, within 25 feet of
the tail piece on he observed two stuck rollers, one on top and
one on the bottom He said that these were anbong those that he
had observed on October 21

Metz indicated that on October 23, he spent "probably" two
hours | ooking for frozen rollers (Tr.180). He said he inspected

all the rollers, i.e. 2,800, and did not observe any frozen
rollers along the belt line. He said that there were no frozen
rollers at the tail piece. It was further Metz' testinony that

bet ween October 21 and October 26, 15 to 18 rollers were
repl aced.

According to Metz, on Cctober 26, Blair pointed out to him
rollers that he (Blair) said were frozen. Metz indicated that
some of the rollers Blair had pointed to were not in contact with
the belt, and the others which were in contact with the belt did
turn when Metz reached in and turned them Blair, in rebuttal
i ndi cated that on October 26 when he pointed out frozen rollers
to Metz, Metz did not denpnstrate that they were not frozen, and
instead said they were trying to change them In this
connection, Blair testified that after the two 104(b) orders in
question were issued, Daniel Kevin Conaway the safety nmanager at
the Tygart M ne to whom he spoke, said "we just failed to correct
them nore properly” (Tr. 60). Conaway, who testified, did not
specifically rebut this testinony.

I conclude, based on all the above, that the Secretary has
established a prima facie case that some of the rollers that were
observed nmissing on October 21, were still mssing on Cctober 26.
Metz testified that 15 to 18 rollers were replaced, however there
is no evidence in the record as to the |ocations where these were
replaced. Nor is there any evidence as to the total nunber of
rollers that had been observed m ssing on Cctober 21, aside from
the testinony of Blair, that for 100 feet rollers were m ssing,
and the testinmony of Kincell that at a point 10 feet renpved from
bl ock No. 133 for a distance of 120 feet, there were no rollers.
Accordingly, | find that based on the testinony of Blair and
Kincell that the Secretary has established a prima facie case
that some of the rollers observed mssing on October 26, were the
sanme that had been m ssing on October 21

2. The Operator's Rebutta

There is not any specific testinony to rebut the specific
testimony of Kincell that two of the rollers that he observed
frozen or not turning on Cctober 21, where in that same condition
on Cctober 26. | thus conclude that a prinma facie case has been
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established that sonme of the violative conditions cited on

Oct ober 21 continued to exist on October 26 with regard to
defective or inoperative rollers. The operator has not

i ntroduced any specific evidence to rebut this prim facie case
such as evidence of mssing rollers which had been replaced. Nor
is there any evidence that any missing rollers which had been
repl aced after October 21, subsequently were no | onger in place.
(See M d-Continent, supra). Therefore | find the Operator's
challenge to this order to be without nerit.

Therefore for all the above reasons, | order that these
cases be DI SM SSED.
Avram Wi sber ger
Adm ni strative Law Judge

Di stri bution:

Thomas L. Cl arke, Esqg., 800 Laidley Tower, P.O Box 1233
Charl eston, W 25324 (Certified Mil)

d enn Loos, Ofice of the Solicitor, U S. Departnment of
Labor, 4015 W/ son Boul evard, Room 516, Arlington, VA 22203
(Certified Mil)
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