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This chapter 11 case is before the court upon the anended
obj ections of Coronet Paper Products, Inc. (“Coronet”) to the
adm ni strative expense clains of Charles P. Quillen Ill, Lisa Q
Loggans, and Andrew J. Quillen, forner insiders of the debtor
for unpaid postpetition wages and the administrative expense
claim of Andrew J. Qillen d/b/a Md-Atlantic Paper (“Md-
Atlantic”) for postpetition sales of inventory to the debtor.
The court having concluded that the claimof Md-Atlantic is not
entitled to admnistrative expense status because it was not
incurred in the ordinary course of business as required by 11
US. C 8§ 364(a) and that each of the three individual clains
should be equitably subordinated as provided by 11 U S C 8§
510(c) (1), the objections wll be sustained. This is a core

proceeding. See 28 U.S.C. § 157(b)(2)(B).

l.

Pursuant to the plan confirnmed by this court on My 13,
1998, the debtor’s assets were transferred on My 27, 1998, to
a corporation fornmed by Coronet, Coronet Paper Products of
Tennessee, Inc. (“Coronet Tennessee”), and Coronet Tennessee is

operating as the reorgani zed debtor.! Prior to the transfer, the

'No party has raised the issue of whether Coronet, an
unsecured creditor of the debtor and the proponent of the
(continued. . .)



debtor, Cam Plek of Virginia I1Q Converting Division, Inc., d/bla
| Q Paper (“CamPlek”), a paper conversion and waste recycling
busi ness, was owned and operated by nenbers of the Quillen
famly. Charles P. Qillen 11l (“Skip Qillen”) was a 50%
shar ehol der and president of Cam Pl ek. H s father, Charles Pat
Quillen Il (“Pat Quillen”), who fornmed the corporation in 1976
owned the remaining 50% of the shares of stock. Lisa Q
Loggans, the daughter of Pat Quillen and sister to Skip Quillen,
was Cam Plek’s secretary-treasurer and its office nanager since
1980. Andrew J. Quillen, another sibling, was enployed by Cam
Plek as director of sales and formerly served as a board nenber
of Cam Pl ek.

Skip Quillen, Lisa Loggans, and Andrew Quill en seek paynents
pursuant to 11 U S. C 8 503(b)(1)(A for wages which accrued
during May 1998, the last nonth that Cam Plek operated as a
debt or - i n- possessi on. Skip Quillen and Lisa Loggans have filed
clainms, as anended, in the respective anpbunts of $3,000.00 and

$2,600. 00, representing respective weekly wages of $750.00 and

(. ..continued)
confirmed plan, has standing to object to the clains. Under the

terms of the confirmed plan, plan obligations are the
responsibility of Coronet Tennessee rather than those of
Cor onet . Presumably, however, if the court, sua sponte,

overruled the objections based on lack of standing, Coronet
Tennessee would pursue the objections to clains since the plan
does not provide atinme limt thereon.
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$650.00 for the pay periods ending May 8, 15, 22, and 29.
Andrew Qillen has filed a wage claim for $1,300.00, which
includes the pay periods ending May 8 and 15 at the rate of
$650. 00 per week. In addition, Md-Atlantic Paper has filed an
adm ni strative expense claim in the anmpunt of $38,032.08 for
sales of inventory to CamPlek between April 27 and My 12,
1998.

Cor onet objects to paynent of the wage <clains as
adm ni strative expenses on the grounds that: (1) there 1is
i nsufficient docunentation to support the <clains; (2) the
services were not beneficial to the estate especially to the
extent they were rendered after confirmation of Coronet’s plan
on May 13, 1998, when CamPlek ceased being a debtor-in-
possession; and (3) each of the clains “should be equitably
subordinated to the status of an unsecured clai munder Coronet’s
Pl an” because the claimnts have engaged in unethical conduct
which resulted in injury to creditors or conferred an unfair
advantage on the claimants. Coronet additionally argues wth
respect to Skip and Andrew Quillen that their wage clains should
be deni ed because they were working for Md-Atlantic at the sane
time they were enployed by Cam Pl ek. Finally, Coronet asserts
that any liability of the estate to Andrew Qillen should be

offset by nonies loaned to him by CamPlek in the anount of



$3, 723. 31.

Wth respect to the claimof Md-Atlantic, Coronet maintains
that the claim should be disallowed because: (1) there is
i nsufficient docunentation to support the claim (2) Coronet is
entitled to a setoff of $3,723.31 for the nonies |oaned by Cam
Plek to Md-Atlantic; and (3) the obligation was incurred
outside the ordinary course of business wthout court approval
and thus is not entitled to adm nistrative expense status under
11 U S.C § 364(a). Coronet also asserts the sanme equitable
subordi nation argunent that it mnmakes wth respect to the
i ndi vidual clainms—that even if the adm nistrative expense claim
of Md-Atlantic is otherwise proper, it should be equitably
subordinated to the status of an unsecured claim because M d-
Atlantic has engaged in unethical conduct that has resulted in
injury to creditors or conferred an unfair advantage on M d-

Atl anti c.

1.
Adm ni strative expenses under the Bankruptcy Code include
“the actual, necessary costs and expenses of preserving the
estate, including wages, salaries, or comm ssions for services
rendered after the comencenent of the case.” 11 U S.C 8§

503(b) (1) (A). If allowed, they have first priority anong



unsecured clains against the bankruptcy estate. See 11 U S. C
§ 507(a)(1).

To qualify as an admnistrative expense, the claimant *“nust
prove that the debt (1) arose from a transaction with the
debtor-in-possession as opposed to the preceding entity (or,
alternatively, that the clainmant gave consideration to the
debt or-i n- possessi on) ; and (2) directly and substantially
benefited the estate.” Enpl oyee Transfer Corp. v. Gigsby (In
re Wite Mtor Corp.), 831 F.2d 106, 110 (6th Cr. 1987).

Adm ni strative expenses “should be narrowy construed in order
to maxim ze the value of the estate preserved for the benefit of

all creditors.” WIf Creek Collieries Co. v. GEX Ky., Inc., 127

B.R 374, 378 (N.D. Chio 1991)(quoting United Trucking Serv.,

Inc. v. Trailer Rental Co. (In re United Trucking Serv., Inc.),
851 F.2d 159, 161 (6th Gr. 1988)). “There is, of course, an
overriding concern in the Act wth keeping fees and

adm ni strative expenses at a mninum so as to preserve as much
of the estate as possible for the creditors.” 1d. (quoting Ote
v. US., 419 U S. 43, 53, 95 S. C. 247, 254 (1974)).

The court can easily dispose of the first two objections to
the wage clains—that they are not supported by adequate
docunentation and the provided services did not benefit the
estate to the extent they were rendered after confirmation of
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Coronet’s plan on May 13, 1998. Any defect in docunentation was
remedied by the testinony of the respective claimnts that they
continued to perform the sane type of services for CamPlek in
May as they had perforned throughout their enploynent.

Through the first two pay periods of My ending May 8 and
15, Lisa Loggans as office manager filed, invoiced, collected
accounts receivabl es, answered the tel ephone, made  bank
deposits, reconciled nonthly bank statenents, and processed
payroll, just as she had done both prior to and during Cam
Pl ek’ s bankruptcy. Skip Quillen, the chief operating officer of
Cam Pl ek, likewise was engaged in performng the sane tasks
during the first two pay periods of May as he had throughout his
enploynment. Simlarly, Andrew Quillen, who was enpl oyed by Cam
Plek as its sales manager, continued to perform this function
wor ki ng eight-to-five each weekday on behalf of CamPlek, unti
the court approved Coronet’s plan. Coronet offered nothing to
contradict this evidence.

After Coronet’s plan was approved on My 13, 1998, Skip
Quillen and Lisa Loggans continued to work on behal f of Cam Pl ek
in closing dowmn its operations and finalizing the transfer of
its assets to Coronet which did not take place until WMy 27,
1998. Specifically, Lisa Loggans prepared the May 22 payroll;

processed the daily mail; answered the tel ephone and forwarded



the necessary calls to Coronet’s representative; drafted letters
to suppliers and clients advising them of the takeover by
Coronet and the identity of their future contact; and responded
to Coronet’s and its counsel’s information requests such as for
custoner and accounts receivable |ists. In fact, Lisa Loggans
remai ned on site until June 15, 1998, to conplete the process of
shutting dowmn Cam Pl ek’ s office.

Simlarly, in the alnost two-week transition period between
plan confirmation and the transfer of assets, Skip Quillen
played a vital role on behalf of CamPlek in neeting wth
Coronet’s representatives and counsel and taking such steps as
were necessary to effectuate the transfer. As was the case with
Lisa Loggans, Skip Quillen continued to work for CamPlek
t hrough June 15, 1998, although both are only seeking paynent
through My 29, 1998. There was no evidence that after
confirmation of Coronet’s plan any representative of Coronet
termnated the enploynment of Skip Quillen or Lisa Loggans or
otherwise advised them that their services were no |onger
needed. To the contrary, Coronet in fact took advantage of and
utilized Skip Quillen and Lisa Loggans as enpl oyees of Cam Pl ek
to facilitate Coronet’s acquisition of CamPlek’s assets.
Accordingly, Coronet’s argunent that the services provided by

Skip Quillen and Lisa Loggans did not directly and substantially



benefit the estate is sinply without nerit.

The third basis for Coronet’s objection to the wage clains,
that the clainms should be equitably subordinated to unsecured
status because the clainmants have engaged in unethical conduct,
in large nmeasure arises out of the clainmants’ connection wth
Andrew Quillen’s business, Md-Atlantic. Therefore, prior to
addressing the equitable subordination issue concerning the wage
clains, the court believes it would be helpful to first proceed
with a discussion of Md-Atlantic and the allowability of its

adm ni strative expense claim

Il

Md-Atlantic is a business established by Andrew Quillen in
June 1996 in order to provide CamPlek a source of outside
financing for its paper purchases while it was in bankruptcy.
As detailed in previous nenoranda of this court filed in this
case, by late 1995 and early 1996 Cam Plek was experiencing
|l arge nmonthly |osses and severe cash flow problens due to a
drastic downturn in the recycling market. In March 1996, Skip
Quill en sought counsel from Dean Geer, a bankruptcy attorney
who subsequently was appointed as attorney for the debtor-in-
possession, regarding the filing of a chapter 11 if market

conditions did not inprove. According to Skip Qillen, M.



G eer advised CamPlek not to file for relief at that tinme, but
to reorgani ze as nmuch as possible outside of bankruptcy. These
i nformal reorgani zation efforts were unsuccessful and Cam Pl ek’ s
financial decline escalated as its suppliers began demandi ng
cash on delivery, collection suits were filed and judgnents
rendered, and taxing authorities began |evying on CamPlek’s
bank accounts. In May 1996, after Cam Pl ek had exhausted all of
its cash and it was apparent that the conpany would not be able
to survive without an influx of cash or a source of credit, Skip
Quillen asked M. Geer that if he were able to raise sone “seed
noney” for paper purchases by borrowing against the equity in
his honme or by convincing others to invest, would there be a way
to protect this noney from the reach of the |evying taxing
aut horities. According to Skip Qillen, M. Geer advised him
that any such actions would have to be done by someone other
than an officer or director of Cam Pl ek. As a result of this
conversation, Skip Quillen asked his brother Andrew to resign
from CamPlek’s board of directors so that he could seek and
manage investnments that would enable Cam Pl ek to purchase paper

Andrew Quillen resigned from the board on June 3, 1996, and on
June 11, 1996, applied for a business tax license fromthe Cty
of Kingsport, Tennessee for Md-Atlantic Paper, “a paper

brokerage firm” in the business of “buying and selling paper
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whol esal e.” Andrew Quillen personally invested $3,700.00 in
Md-Atlantic, and obtained an additional $5,000.00 investnent
froman unrelated third party nanmed Paul Bell any. In addition
Lisa H Qillen, the wife of Skip Quillen, invested $10, 000.00
after borrowi ng the noney from a bank and pl edging their hone as
collateral. Thereafter, CamPlek filed for chapter 11 relief on
June 24, 1996.

Notw thstanding Md-Atlantic’'s separate business identity
as a paper broker, it operated as little nore than a separate
bank account managed by Andrew Quillen to fund Cam Pl ek’ s paper
purchases during its chapter 11 proceeding. In keeping with the
Cam Pl ek’ s regul ar business practices, paper suppliers and Skip
Quillen on behalf of Cam Pl ek would make tentative deals for the
pur chase of paper. Skip Quillen would then prepare a purchase
order for the proposed purchase, and if CamPlek did not have
the necessary cash on hand to make the purchase directly, Skip
Quillen would take the proposal to Andrew Quillen, who nore
often than not, would approve the purchase on behalf of Md-
Atlantic as broker. The seller would then invoice Md-Atlantic,
but would ship the goods directly to CamPl ek, which would in
turn pay Md-Atlantic after it converted and resold the paper.

Thus as a broker, Md-Atlantic routinely purchased | oads of

paper which woul d have otherw se been purchased directly by Cam
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Plek had it the available cash. Md-Atlantic would then turn
around and sell the paper to CamPlek on credit at a half-cent
to one and a half-cent per pound increase. Cam Pl ek was M d-
Atlantic’s only custoner, wth the exception of one |oad which
was sold on one occasion to an Atlanta conpany, and Md-Atlantic
was Cam Pl ek’s principal supplier.? Furthernore, Andrew Quillen
was Md-Atlantic’s only enployee; he nmaintained its books and
records and operated the business from his office at CamPlek’s
pl ace of business and his hone.

In addition to brokering purchases for CamPlek, Md-
Atlantic on occasion mde short-term interest-free loans to
Cam Pl ek. The parties would treat these |loans as “factored,”
whereby Md-Atlantic would lend funds to Cam Pl ek based on the
agreenent that CamPlek would repay the loan from certain
accounts receivables, although no paper work was formally
prepared granting Md-Atlantic a security interest therein.
Instead, the loans would be recorded on the books of Md-

Atlantic and Cam Plek and when Cam Pl ek received paynent on a

Bet ween June 1996 and May 1998, Md-Atlantic had gross
sal es of $875,966.23, all but sone $13,000.00 having been nade
to Cam Pl ek. Al though no evidence was presented as to what
percentage of CamPlek’s paper purchases were through Md-
Atlantic as broker, the last nonthly operating report filed by
Cam Pl ek, which was for the nonth of March 1998, indicated that
CamPlek’s raw material costs from the beginning of its
bankruptcy case on June 24, 1996, through March 1998 was
$2, 369, 538. 69.
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“factored” account receivable, the actual check received by Cam
Plek would be endorsed over to Md-Atlantic. The cash
di sbursenents journal of Md-Atlantic indicates that between
July 1996 and Novenber 1997, Md-Atlantic mde 14 different
loans to CamPlek in various anobunts ranging from $500.00 to
$6, 675. 68. Each of these |oans were repaid by Cam Pl ek shortly
after the | oans were nade and no such |oans renai n outstanding.

Md-Atlantic’'s adm nistrative expense claim arises out of
purchases which it brokered for CamPlek in late April and early
May 1998. Al though copies of the invoices reflecting these
purchases were attached to the proof of claim Coronet asserts
that Md-Atlantic’'s claim is not supported by sufficient
docunent ati on. The invoices reflect that Md-Atlantic is

seeki ng rei nmbursenent for the foll ow ng sales:

Dat e | nvoi ce No. Dol I ar Amount
4/ 27/ 98 150 493. 213
4/ 27/ 98 151 5, 602.78
4/ 27/ 98 152 7, 380. 64
5/ 04/ 98 153 4,477.13
5/ 04/ 98 154 5, 032. 36
5/ 11/ 98 155 4,282. 89
5/ 12/ 98 156 10, 754. 07

SOriginally, invoice no. 150 was in the anmount of $7,933. 02,
but this amunt was reduced after Md-Atlantic applied the
proceeds from the sale of two |oads of waste paper which Cam
Plek gave Md-Atlantic in partial paynent of the invoice. See
infra note 5.
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Total $38, 023. 08*

Al of these transactions involved paper purchased by M d-
Atlantic from KarI M Harrop Co., Inc. (“Harrop”) for shipnent
directly to Cam Pl ek. Coronet observes that all but one of the
Harrop invoices indicate that the purchaser is CamPlek rather
than Md-Atlantic and questions whether any of the inventory was
actually received by CamPlek. Mrray Kossman, a vice-president
of Coronet and the sole shareholder of Coronet Tennessee,
testified that CamPlek had only about 20,000 pounds of
inventory in stock when Coronet Tennessee acquired CamPlek’s
assets on May 27, 1998, and that he had been unable to determ ne
whet her any of the inventory for which Md-Atlantic is currently
seeking paynment was included in the inventory which Coronet
Tennessee acquired. M. Kossman testified that if the inventory
had been sold by Cam Plek between the tinme it was acquired and
the time of the takeover by Coronet Tennessee, the sales were
not reflected in CamPlek’s accounts receivables, which only
totaled $17,302.24 on May 27, 1998. Al t hough the paperwork in
connection with invoice no. 156 indicated that imrediately upon

receiving this shipment CamPlek resold the paper to Sylvan

“Notwi t hst andi ng that these ampbunts total $38,023.08, Md-
Atlantic seeks paynent in the anount of $38,032.08. In the
absence of any other explanation, the court attributes the error
to a typing transposition by claimnt.
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Paper Conpany, M. Kossman testified that he had been unable to
determne that Sylvan had paid CamPlek and Sylvan was not
i sted on Cam Pl ek’s accounts receivabl es.

To counter this testinony, Md-Atlantic offered evidence
establishing that each of the purchase orders to Harrop was in
the name of Md-Atlantic, albeit for direct shipnment to the
debtor, and that Md-Atlantic paid Harrop in full for each order
prior to its delivery to Cam Pl ek. Furt hernore, the shipping
menos which correspond with each invoice were each signed by an
enpl oyee of CamPlek indicating receipt of the shipnments and
Skip Quillen testified that the inventory acquired by Coronet of
Tennessee from Cam Pl ek i ncluded sonme of the inventory purchased
through Md-Atlantic. Wen asked if any paper brokered through
Md-Atlantic had been renmoved from CamPlek’s premses, Skip
Quillen testified that a load from Md-Atlantic was being

delivered to the CamPlek’s warehouse when he learned in a

tel ephone <call from M. Geer that the court had denied
confirmation of CamPlek’s plan and approved Coronet’s. Ski p
Quillen stated that as a result of this call, he directed his

brother Andrew to take the | oad back and the Cam Pl ek was never
i nvoi ced for the I oad. Both Skip and Andrew Quillen confirned
that within a couple of hours of receiving the |oad represented

by invoice no. 156, the debtor resold the load to Sylvan,
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al though neither was asked if CamPlek received paynent from
Syl van for the | oad.

Based on the evidence that inventory was shipped to Cam Pl ek
whi ch had been brokered and paid for by Md-Atlantic, the court
is persuaded that Md-Atlantic has established a legitinmate
cl aim against the estate. Al though with the exception of the
Syl van | oad, no evidence was offered to explain what
subsequently happened to the majority of the inventory after it
was delivered to Cam Plek, the court does not construe the |ack
of evidence offered on this subject against the claimant. As in
every hearing before this court, the Qillens were found to be
very credible. The fact that the inventory was not subsequently
avail able when CamPlek’s assets were acquired by Coronet
Tennessee does not invalidate Md-Atlantic’'s claimfor its sales
to CamPlek as the absence thereof may be accounted for by the
sinple explanation that the inventory was sold by Cam Pl ek for
cash.

The court turns next to Coronet’s allegation that it is
entitled to a setoff of $3,723.31 for the nonies |oaned by Cam
Plek to Md-Atlantic or Andrew Quillen. The only evidence of an
obligation by either Md-Atlantic or Andrew Quillen to Cam Pl ek
Is the hand-written accounts receivables |ist attached to the

bill of sale from CamPlek to Coronet Tennessee, which at the
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bottom of the last page, in handwiting distinct from the
listing of the other accounts, references Md-Atlantic tw ce,
once in the anmpbunt of $1,289.81 on May 1, 1998, for account #98-
5-6663 and the other in the anmobunt of $2,433.50 on May 8, 1998,
for account #98-5-6664. Skip Quillen testified that he gave the
original accounts receivables list to Coronet’s counsel and its
representative on May 19, 1998, and that the original list did
not include Md-Atlantic. Skip Quillen stated that he did not
know how M d-Atlantic was added to the list and that he did not
recogni ze the handwiting; it was neither his nor that of Lisa
Loggans. In a colloguy with the court, Coronet’s counsel stated
that Lisa Loggans wote the two Md-Atlantic accounts on the
accounts receivables |ist, but Lisa Loggans denied this
assertion in her testinony while acknow edging that she had
prepared the original |ist. No evidence was offered by Coronet
explaining the addition of Md-Atlantic to the accounts
receivables |list or otherw se establishing that Md-Atlantic was
i ndebted to Cam Pl ek. Skip Quillen testified that to his
knowl edge, Cam Pl ek had never |oaned nonies to Md-Atlantic and
this testinony was confirmed by that of Andrew Quillen. Because
the evidence does not establish that Md-Atlantic or Andrew

Quillen is indebted to Cam Pl ek, Coronet’s assertion that it is

17



entitled to a setoff is wthout nerit.?®

VWhet her Md-Atlantic’s claim against the estate is entitled
to admnistrative claim status is determned by reference to
section 364(a) and (b) of the Bankruptcy Code which provide:

(a) If the trustee is authorized to operate the
busi ness of the debtor under section 721, 1108, 1203,
1204 or 1304 of this title, unless the court orders
ot herwi se, the trustee may obtain unsecured credit and
i ncur unsecured debt in the ordinary course of
busi ness allowable wunder section 503(b)(1) of this
title as an adm nistrative expense.

(b) The court, after notice and a hearing, may
aut horize the trustee to obtain unsecured credit or to
i ncur unsecured debt other than under subsection (a)
of this section, allowable under section 503(b)(1) of
this title as an admi nistrative expense.
11 U.S.C. § 364(a) and (b).®
Under these provisions, persons who extend credit to the

trustee or debtor-in-possession in the ordinary course of

°|t appears that the two Md-Atlantic accounts referenced on
the accounts receivables |ist were actually two | oads of waste
paper which CamPlek gave Md-Atlantic in early My 1998 to
apply toward the total indebtedness owed by CamPlek to Md-
Atl antic. Md-Atlantic sold these loads to Tanto and applied
the proceeds to invoice no. 150 owed by CamPlek to Md-
Atlantic, reducing the anmount owed on this particular invoice
from $7,933.02 to $493. 21.

®Under section 1107, a debtor-in-possession has all of the
rights, functions and duties possessed by a trustee. See 11
UusS C § 1107. Under section 1108, a trustee is allowed to
operate the debtor’s business. See 11 US.C § 1108.
Accordi ngly, a debt or-i n- possessi on oper ati ng under t he
authority of sections 1107 and 1108 has the authority under
section 364(a) to obtain unsecured credit in the ordinary course
of busi ness.
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busi ness will have admnistrative expense priority wthout any
need for notice or a hearing prior to the credit extension.
However, incurrence of debt or extension of unsecured credit
outside the ordinary course of business wll be accorded
adm ni strative expense status only if the court, after notice
and a hearing, authorizes the trustee or debtor-in-possession to
incur the debt. See 3 ColLIER oN BankrupTeY f 364.02 (15th ed. rev.
1999). The distinction is critical in the present case because
under the confirmed plan, admnistrative expenses wll be paid
in full as soon as the allowability of the clainms is determ ned
whi |l e general unsecured claimants will receive only five percent
of their allowed clains paid in ten annual installnents.

There is no dispute that the transactions between the debtor
and Md-Atlantic took place without court approval. In fact, as
noted in a previous nenorandum by the court in this case, the
exi stence of Md-Atlantic and its role in the Cam Pl ek’ s chapter
11 proceeding was not even disclosed until the fall of 1997.
Because Cam Plek did not seek and obtain court approval for its
credit purchases from Md-Atlantic, Md-Atlantic’ s claim agai nst
the estate is entitled to adm nistrative expense priority under
§ 364(a) of the Bankruptcy Code only if the debts to Md-
Atlantic were incurred in the “ordinary course of business.”

Unfortunately, nei t her the Bankruptcy Code nor its
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| egislative history provides a definition of the phrase
“ordinary course of business.” In an excellent discussion in

the Media Central decision, Judge Cook of this district noted

that the courts have considered two approaches in ascertaining
whet her a particular postpetition transaction is in the ordinary

course of business. See In re Media Central, Inc., 115 B.R

119, 123 (Bankr. E.D. Tenn. 1990). This court takes the liberty
of quoting extensively fromthe Media Central decision since its

di scussion is particularly hel pful:

One approach is to focus upon the creditor’s
expectati on; that is, one views the disputed
transaction from the creditor’s vantage point and
I nquires whether the creditor would expect notice and
hearing on the contenplated transaction. [Citations
omtted.] If the transaction is an ordinary one in
the debtor’s business operation, the creditor would
not expect notice and opportunity to object because
the creditor is well aware the debtor-in-possession
has been authorized by the Code to operate its
busi ness in the usual manner from day to day. On the
ot her hand, if the contenplated transaction is
unusual, out of the ordinary, the type of transaction
that m ght be considered controversial or questionable
for the debtor to wundertake during its chapter 11
case, the creditors would expect to be notified and
provided an opportunity to object. Even if the
debt or-i n-possession believes its contenplated action
woul d be beneficial to the estate, and even if it
| ater turns out the transaction was beneficial to the
estate, if the transaction is not in the ordinary
course of business, creditors still have the right to
notice and hearing before the transaction is entered
into. As one district court has expl ai ned:

[ T] he apparent purpose of requiring notice

only wher e t he use of property i's

extraordi nary S to assure I nterested
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persons  of

an opportunity to be heard

concerning transactions different from those

that m ght

be expected to take place so |ong

as the debtor in possession is allowed to
conti nue nornmal business operations under 11
U S.C. 88 1107(a) & 1108. The touchstone of

“ordi nari ness” S t hus t he I nterested
parties’ reasonable expectations of what
transactions the debtor in possession is
likely to enter in the course of its
busi ness.

Armstrong Wrld Indus. v. James A. Phillips, Inc. (In

re Janes A. Phillips, Inc.), 29 B.R at 394.

Anot her approach is to conpare the debtor’s
busi ness with |i ke businesses to ascertain whether the
di sputed transaction is ordinary for the particular
type of business concerned. Under this approach, the

test is “whether
type that other

the postpetition transaction is of a
sim lar businesses would engage in as

ordi nary business.” [Citations omtted.] As one
court observed in illustrating this approach, “raising
a crop would not be the ordinary course of business
for a wi dget manufacturer because that is not a w dget

manuf acturer’s
omtted.]

The t wo

ordi nary busi ness.” [Gtation

appr oaches or tests have been

characterized by sone courts as two dinensions to the
concept of ordinary course of business. The creditor
expectation test has been called the wvertica
di rensi on, and the conparabl e businesses test has been
called the horizontal dinmension. [Ctations omtted.]
Regardl ess of the |abels used, however, both tests or

di mensions provide an analytical framework for
determ ning whether a transaction is in the ordinary
course of business. If either test or dinension is

not satisfied,

nost likely the disputed transaction is

not in the ordinary course of business.

In re Media Central,

Inc., 115 B.R at 123-124.

M d-Atlantic argues that its transactions with Cam Pl ek neet

both of these tests.

Wth respect to the conparabl e business or
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hori zontal dinmension, the evidence clearly established that
purchases through a broker were not out of the ordinary, either
for CamPlek or others in CamPlek’s 1line of business.
Coronet’s representative conceded that it was not unusual for a
paper converter to purchase paper from a broker. Furt her nore
al though Cam Pl ek certainly had not purchased from Md-Atlantic
prior to its bankruptcy filing, CamPlek had conducted business
wi th ot her paper brokers.

Md-Atlantic asserts that its status as an insider does not
destroy the ordinariness of the transactions between it and Cam
Pl ek, citing Goodman v. Nat’|l Labor Relations Bd. (In re doria
Mg. Corp.), 47 B.R 370 (E.D. Va. 1984). In Aoria, the court
found that nonies advanced to fund the debtor’s payroll on an
energency basis by the son of an officer of the debtor
corporation was in the “ordinary course of business” and thus
entitled to admnistrative expense priority. ld. at 374.
Anot her court has noted that there is no per se rule disallow ng
adm ni strative expense status to an insider under al
ci rcunstances, although it denied the admnistrative expense
claim of the president and sole shareholder of a corporate
debtor who had advanced funds to the debtor to neet ordinary
operati ng expenses. In re CEN, Inc., 8 B.R 303, 307 n.1

(Bankr. D. Me. 1988). The court concluded that the |oans were
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not in the ordinary course of business because they were
incurred for the purpose of liquidating, rather than continuing
the business, and no explanation had been given as to why prior
court authorization for the |oans had not been sought. ld. at
305- 307.

In this court’s view, the transactions in question fail to
nmeet the creditor expectation dinension of ordinary course of
business. Unlike Goria, the credit extended by Md-Atlantic in
the present case for which it is now seeking paynent was not on
an energency basis to neet shortfalls in operating expenses.’
Instead, Md-Atlantic was a separate conpany set wup by an
i nsider of CamPlek for the sole purpose of providing funds to
enable Cam Plek to purchase raw materials during its chapter 11
proceedi ng, wthout creditor intervention. The potential for
abuse was enornous, as there were no safeguards, other than the
i nvol ved individuals’ personal honesty and integrity, which
woul d have prevented Md-Atlantic from charging CamPlek an

exorbitant markup to the detrinment of CamPlek’s creditors.

I'nsider loans were nmade to CamPlek by Lisa H Quillen
during Cam Pl ek’s bankruptcy, three in the anmount of $5,000.00
each and one in the anount of $3,000.00, apparently to neet
shortfalls in operating expenses. These |oans were repaid by
Cam Pl ek as follows: $2,000.00 on January 2, 1998; $3,000.00 on
January 5, 1998; $2,500.00 on April 3, 1999; $2,500.00 on Apri
5, 1998; $2,500.00 on April 13, 1998; $2,500.00 on April 15,
1998; $1,500.00 on April 21, 1998; and $1,500.00 on May 9, 1998.
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This court can not inmmgine a scenario nore questionable or
fraught wth the potential for controversy. As such, creditors
woul d expect to be notified and provided the opportunity to
object prior to CamPlek’s engagenent in such a course of
action. Because the transactions with Md-Atlantic were not
“ordinary” in that they do not neet the creditors’ expectation
of ordinariness, any indebtedness to Md-Atlantic is not
all onabl e as an admnistrative expense under 11 U S C § 364(a)

since it was incurred w thout court approval.?

8Al t hough this argunent has not been raised by Md-Atlantic,
some courts have retroactively granted adm nistrative expense
status under unusual circunmstances which justify equitable
relief, notwithstanding the failure to obtain prior court
approval . See 3 ColLIER ON BankrupTcy § 364.03[3] (15th ed. rev.
1999)(citing Sapir v. CP.Q Colorchrome Corp. (In re Photo
Pronotion Assoc., Inc.), 881 F.2d 6, 9 (2d Cr. 1989)(Nunc pro

tunc authorization should only be granted in *unusual
ci rcunst ances.” “Whether to grant or deny retroactive
aut hori zation requires an ad hoc assessnent of the facts and
equities of each case.”); In re Braniff Int’'l Arlines, Inc.,

164 B.R 820 (Bankr. E.D.N. Y. 1994); and Ceneral Elec. Capital
Corp. v. Hoerner (In re Gand Valley Sport & Marine, Inc.), 143
B.R 840, 850 (Bankr. WD Mch. 1992)). See also Martino v.
First Nat’'l Bank of Harvey (Matter of Garofalo’ s Finer Foods,

Inc.), 186 B.R 414, 431 n.10 (N.D. IIll. 1995)(Di strict court
refused to consider nunc pro tunc argunent which had been raised
for the first tinme on appeal, noting that “[r]etroactive

aut hori zations are generally disfavored because they ‘circunvent
Congress’ determnation that before a court authorizes a post-
petition transfer, prior notice nust be given to creditors.”);
and In re Massetti, 95 B.R 360, 364 (Bankr. E.D. Penn.
1989) (Nunc pro tunc relief nmay only be granted in “exceptional
circunstances,” the wequities nust be *“conpelling,” and the
exercise of any such discretion nust take into account the

(continued. . .)
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I V.
Lastly, the court addresses the equitable subordination

i ssue, i.e., whether the wage clains of Skip and Andrew Quillen

and Lisa Loggans, which are normally entitled to admnistrative

8. ..conti nued)
policy of construing priorities narromy so as to protect the

estate.). But see Bezanson v. Indian Head Nat’'|l Bank (In re
J. L. G aphi cs, Inc.), 62 B. R 750, 756  (Bankr. D. N. H.
1986) (Bankruptcy court declined to retroactively validate an
unapproved post-petition transaction. “To do otherw se would be

tore-wite the statute, contrary to its clear intent.”).

At a mnimum the courts have required the claimant to
satisfy three standards for nunc pro tunc approval: the court
must be confident it would have authorized the postpetition
financing if a tinely application had been nmade; the court nust
be reasonably persuaded that no creditor has been harned by the
conti nuation of the business nade possible by the |oan; and the
debtor and |ender nust have honestly believed they had the
authority to enter into the loan transaction. See, e.g., In re
Grand Valley Sport & Marine, Inc., 143 B.R at 850 (citing In re
American Cooler Co., 125 F.2d 496, 497 (2d Cr. 1942). Al though
the court is convinced that the principals involved were acting
in good faith and honestly believed that they had the authority
to engage in the transactions in question, the court is not
persuaded that the arrangenent with Md-Atlantic woul d have been
approved if it had been tinely brought before the court. The
potential for abuse was nmuch too great and the insiders could
have invested the noney directly in CamPlek as capita
contributions. Furthernore, as discussed in the -equitable
subordi nati on section of this nmenorandum opinion, Md-Atlantic’s
extension of credit to CamPlek harmed creditors because Cam
Plek’s continued operations resulted in the incurrence of

postpetition tax liability. The standards for retroactive
approval of «credit outside the ordinary course of business
having not been net, the <court refuses to exercise its

di scretion (if such discretion does in fact exist) and grant
adm ni strative expense status to Md-Atlantic’s claim
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expense status, should be equitably subordinated to unsecured
status because the claimnts have engaged in unethical behavior
which resulted in injury to creditors or conferred an unfair
advantage on the claimants. As evidence of the claimnts’
al l eged unethical behavior, Coronet cites Md-Atlantic and the
role it played in the CamPlek’s bankruptcy case. From its
transactions with CamPlek over a twenty-three nonth period,
Md-Atlantic made a gross profit of $58,498.26 on gross sal es of
$875, 966. 23, which include the $38,023.08 in sales invoiced to
the debtor for which Md-Atlantic is currently seeking paynent.
From this gross profit, Andrew Quillen paid hinmself wages of
$18, 450. 00, reinbursed hinself for sales expenses (travel, gas,
and neals) of $4,091.79, and paid office expenses of $4,078.39
(stationery, supplies, postage, telephone, and bank wring
char ges). Andrew Quillen also paid a total of $9,600.00 in
dividends to Lisa Quillen and Paul Bellany, the other two

investors in Md-Atlantic,® and paid other wages of $6,450.00,

Under Lisa Qillen’s investnent agreenent wth M d-
Atlantic, she received $300.00 per nonth as a dividend on her
$10, 000. 00 investment, plus the right to demand a refund of the

i nvest nment plus accrued interest upon 60 days’ noti ce.
Simlarly, Paul Bellany received $150.00 per nonth as a dividend
until Novenber 1997 when his investnment was returned to him No

evidence was offered establishing exactly how nuch of the
$9,600.00 went to each investor although Md-Atlantic’s cash
di sbursenment journal through Decenber 1997 indicates that Lisa
Quillen was paid $4,800.00 in dividends from June 1996 through
(continued. . .)
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of which $6,000.00 went to Skip Quillen.?

As an additional basis for equitable subordination, Coronet
of fered evidence regarding the alleged m srepresentation of the
ownership of certain insurance policies, the premuns for which
were paid by Cam Pl ek. Listed in CamPlek’s “SCHEDULE B -
PERSONAL PROPERTY” in response to item no. 9 which requires a
debtor to disclose any interests in insurance policies were two
life insurance policies, one wth Mssachusetts Mtual on the
life of Pat Quillen and another with New York Life on the life
of Lisa Loggans. On July 18, 1996, shortly after the
comrencenent of the bankruptcy case, CamPlek filed a notion
requesting authorization to pay certain prepetition obligations,
including the premium for the insurance policy on Pat Quillen
which had accrued but had not been paid prepetition.
Specifically, the notion requested paynent of $2,085.75 to Mass
Mutual Life Insurance Conpany for the life insurance policy on
Pat Quillen in order to replace a check dated May 13, 1996,

which had not been presented for deposit prior to CamPlek’ s

bankruptcy filing. The notion recited that the policy was an

°C...continued)
Decenber 1997 and Paul Bellany was paid $2,400.00 in dividends
during this sane tinme period.

'No evidence was offered as to who received the other
$450. 00 i n wages.
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asset of CamPlek and that the benefits were payable to Cam
Pl ek. By order entered August 7, 1996, the notion was granted
wi t hout opposition.

Notw t hstanding the representations in CamPlek’s Schedul e
B and its notion, it appears that the policies were actually
owned by the insured individuals rather than by Cam Pl ek. The
life insurance policy on Lisa Loggans was a whole |ife insurance
policy in the face anount of $50,000.00 with a cash value of
$600. 00 owned by her and for which her husband was the naned
benefi ci ary. Cam Pl ek paid the nmonthly prem uns of $67.00 on
this policy throughout the bankruptcy as it had done since 1994.
Al t hough the ownership of the policy on the life of Pat Quillen
was not entirely clear,! it appears that he owned the policy and
that his wife was the beneficiary instead of Cam Pl ek. Agai n,
however, the nonthly premiunms on this policy were paid by Cam
Plek in the anpbunt of $1,600.00 initially, but subsequently
reduced to $330. 00 per nonth during the bankruptcy.

Both Skip Quillen, who signed the Cam Pl ek’ s schedul es on

11'n response to interrogatories propounded by Coronet, Lisa
Loggans listed Pat Quillen as the owner of the Mass Mitual Ilife
i nsurance policy on his life. When questioned at trial as to
whet her the representation in the notion that the policy was an
asset of Cam Plek was incorrect, Lisa Loggans responded “in its
present state, | would say yes” although at two earlier points
in her testinony, she testified that the policy had been
“assigned” to Cam Pl ek.

28



behal f of the corporation, and Lisa Loggans testified that the

reason the policies had been listed in CamPlek’s Schedule B was
because they thought they were supposed to list all of the
policies for which CamPlek paid the prem uns. Skip Quillen
stated he did not fully understand that he was supposed to |i st
only policies actually owned by the corporation and Lisa Loggans
testified that they did their best to ensure that accurate
schedules were filed with the court. Al t hough no explanation
was given for the msrepresentation of ownership set forth in
the notion, Lisa Loggans testified that she believed that the
attorney for CamPlek had |ooked at the actual policies but
admtted that she could be wong.

In addition to the premuns which CamPlek paid for life
i nsurance policies on Pat Qillen and Lisa Loggans, Cam Pl ek
al so maintained disability insurance policies for Lisa Loggans
and Skip Quillen, paying nmonthly premunms of $75.00 or $80.00
for her policy and $84.00 for his. Coronet’s counsel questioned
why Cam Pl ek never issued Internal Revenue Service form no. 1099
for the premuns it paid on Messrs. Qillens’ and Ms. Loggans
behal f, to which Lisa Loggans responded that she had never been
told by CamPlek’s certified public accountant that this was
necessary.

Section 510(c)(1) of the Bankruptcy Code provides in
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pertinent part:
[Alfter notice and a hearing, the court my—
(1) under principles of equitable subordination,
subordi nate for purposes of distribution all or part
of an allowed claimto all or part of another allowed
claimor all or part of an allowed interest to all or
part of another allowed interest.
11 U.S.C. § 510(c)(1).
The Sixth Crcuit along with nost courts follow the |ega
standard for establishing equitable subordination set forth in

Benjamn v. Dianmond (In the Matter of Mbile Steel Co.), 563
F.2d 692 (5th CGr. 1977). See First Nat’|l Bank of Barnesville
v. Rafoth (In re Baker & Getty Fin. Serv., Inc.), 974 F.2d 712,
717 (6th Cr. 1992). Under Mbile Steel, the followng three
condi tions nust be shown by a preponderance of the evidence to

justify equitabl e subordination:

1. The claimant nust have engaged in sone type of
i nequi t abl e conduct.

2. The m sconduct nust have resulted in injury to the

creditors of the bankrupt or <conferred an unfair

advant age on the cl ai mant.

3. Equitable subordination of the claim nust not be

i nconsistent with the provisions of the Bankruptcy

Act .
ld. at 717-18 (quoting Matter of Mbile Steel Co., 563 F.2d at
699- 700) . See also SPC Plastics Corp. v. Giffith (In re
Structurlite Plastics Corp.), 224 B.R 27, 33 (B.AP. 6th Gr.

1998) . “I'n order to justify -equitable subordination, the
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bankruptcy court is required to make specific findings and
conclusions wth respect to each of the requirenents.”
Fabricators, Inc. v. Technical Fabricators, Inc. (Mtter of
Fabricators, Inc.), 926 F.2d 1458, 1465 (5th G r. 1991).

The exact paraneters of the first requirenment—that the
cl ai mant nust have engaged in sone type of inequitable conduct—
have not been conprehensively or precisely delineated, but it
has been recognized to enconpass: (1) fraud, illegality, breach
of fiduciary duty; (2) undercapitalization; and (3) the
claimant’s msuse of the debtor corporation as a nere
instrunmentality or alter ego. Summit Coffee Co. v. Herby’'s
Foods, Inc. (Matter of Herby's Foods, Inc.), 2 F.3d 128, 131
(5th Cir. 1993). See also In re Southwest Equip. Rental, Inc.
193 B.R 276, 282 (E.D. Tenn. 1996). dainms of insiders are to

be rigorously scrutinized by the courts, and |ess egregious

conduct by an insider may support equitable subordination. I d.
“The reason that transactions of insiders wll be closely
studied is because such parties usually have greater

opportunities for such inequitable conduct, not because the
relationship itself is sonmehow a ground for subordination.”

Matter of Fabricators, Inc., 926 F.2d at 1465 (quoting WIson v.
Huf fman (Matter of M ssionary Baptist Found. of Am, Inc.), 818
F.2d 1135, 1144 n.8 (5th Gr. 1987). Furthernore, the
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claimant’s inequitable conduct nay be sufficient to warrant
subordi nati on regardless of whether the msconduct related to

the acquisition or assertion of the claim Matter of Herby's
Foods, Inc., 2 F.3d at 131.

In this court’s view, CamPlek’s paynent of the nonthly
premuns on |ife and disability insurance policies for Lisa
Loggans and on a disability policy for Skip Quillen was not
i nequi tabl e conduct justifying subordination of clainmnts’ wage
cl ai ns. The claimants’ actions in this regard were not
fraudulent, illegal, or breaches of fiduciary duty; nor did they
constitute the claimants’ msuse of CamPlek as an alter ego.
It is not uncommon for an enployer to provide insurance benefits
for its enployees, especially those in nanagenent positions.
The anpbunts of the premuns were not unreasonable and the
evidence did not establish that the claimants were otherw se
payi ng thensel ves exorbitant salaries and |avish benefits. Lisa
Loggans’ annual salary was $33,800.00 and Skip Qillen' s was
$35, 000. 00. O course these benefits should have been reported
to the Internal Revenue Service as incone, probably on their
annual W2 wage statenents provided by Cam Pl ek. However, that
failure was not intentional but rather the result of ignorance
of the tax |aws. Thus, while the nondi scl osure nay cause tax

problems for Skip Quillen and Lisa Loggans, it was not
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inequitable to Cam Pl ek’ s creditors.

Simlarly, the court concludes that the msstatenent of
ownership of the life insurance policies in CamPlek’s Schedul e
B was unintentional. The court found Skip Quillen and Lisa
Loggans to be sincere when they testified that they did not
understand that the schedule should have only reflected policies
actually owned by Cam Plek. The error arose from the desire of
Skip Quillen and Lisa Loggans to be conprehensive by reporting
all life policies for which CamPlek paid the prem uns, rather
than from an effort to deceive creditors and other interested
parties.

The transactions with Md-Atlantic, however, pose a far nore
difficult question. From all of the hearings which have
transpired in this case, the court is convinced that Cam Pl ek’s
managenent throughout this bankruptcy proceeding has acted in
good faith with a sincere desire to rehabilitate such that Cam
Pl ek could be successful as a ongoing operation and repay its
obligations. The fact that it was unable to do so was a result
of severe wundercapitalization, the lack of <credit, and the
apparent |ack of capital sources, rather than nmanagenent’s
di shonesty or m suse of Cam Pl ek as an alter ego.
Notwi t hstanding Coronet’s efforts to villainize the Quillen

famly for their participation in Md-Atlantic, the court is
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persuaded that the famly legitimtely believed that their
actions were proper because it was their understanding that the
only prohibition was that any investnent forum could not be
operated by an officer or director of Cam Pl ek. Fur t her nor e,
the evidence did not indicate in any way that the claimants
utilized Md-Atlantic to personally enrich thenselves at the
expense of CamPlek and its creditors. A typical paper broker
charges anywhere from three to seven cents per pound yet M d-
Atl antic never charged Cam Pl ek nore than one and one-half cents
a pound. In fact, of the paper for which Md-Atlantic is now
seeki ng paynent, invoice nos. 150, 151, and 153 had only a half
cent markup and invoice nos. 152 and 155 had no markup at all.
Even if the $58,498.26 in gross profit nmade by Md-Atlantic over
the twenty-three nonths that Cam Plek was operating in chapter
11 had been evenly divided anong the three claimnts (which it
was not), ' each would still have made well under $50,000.00 a
year in salary from CamPlek and profit from Md-Atlantic, |ess
than the average nmanager of a simlar business.

Notwi t hstanding the foregoing, the fact remains that the

claimants, insiders of CamPlek, set up a separate, secret

2There was no evidence that Lisa Loggans benefited
financially from Md-Atlantic or fromits transactions wth Cam
Pl ek. Although Lisa Loggans testified that she prepared nonthly
summaries of Md-Atlantic’s financial records as a courtesy for
her brother Andrew, she received no renuneration for this work.
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conmpany to finance CamPlek’s purchases during its chapter 11
proceedings free from creditor intervention or court oversight.
The absolute inappropriateness of +this conduct can not be
i gnored when considering whether the claimant’s wage clains
against the westate should be allowed, regardless of the
claimants’ good intentions, their mstaken good-faith belief
that their actions were |lawful, and the otherw se reasonabl eness
of the profit realized by Md-Atlantic. The integrity of the
chapter 11 process, in fact of bankruptcy under any chapter, is
dependent wupon full and conplete disclosure of all relevant
matters. The claimants’ failure to make this disclosure along
with their participation in furthering the secret relationship
between CamPlek and Md-Atlantic was a breach of their
fiduciary duty to the bankruptcy estate. This court is not
prepared to countenance the clainmants’ inproper behavior in this
regard by failing to equitable subordinate their clains.

Not only were the claimants’ action inequitable, but their
m sconduct resulted in injury to creditors of the estate. The
failure to di scl ose Md-Atlantic’s exi stence and its
transactions with CamPlek prevented the creditors and parties
in interest from accurately evaluating CamPlek’ s financial
condition while in chapter 11. If CamPlek’s inability to

obtai n unsecured credit froma unrelated party in an arnms-length
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transaction had been disclosed, it is questionable whether Cam
Plek would have been allowed to continue its reorganization
efforts. The court realizes that this is “Mnday norning
quarterbacking,” but notes that the CamPlek’s nonthly operating
reports reveal a debtor who was otherwise continuing its
financial decline while in chapter 11. At the comencenent of
its chapter 11 proceedings on June 24, 1996, Cam Pl ek had tota
assets of $1,155,504.03 and total liabilities of $3,334,416.50.
In its March 1998 nonthly operating report, the last such report
filed by CamPlek, its assets had dropped to $862,606.75, while
its liabilities had increased to $3,706.018.11, including
$280,548.64 in post-petition liabilities. Thus, the extension
of credit by Md-Atlantic allowed Cam Pl ek to continue operating
at a loss and generate greater debt. In light of these findings
and the absence of any basis for concluding that equitable
subordination of the clains would be inconsistent with the
provi sions of the Bankruptcy Code, the clains will be equitably

subordi nated to unsecured status as requested by Coronet.?®

3Coronet has also raised the argunent that the wage clains

of Skip and Andrew Quillen should be denied because they were
enpl oyed by Md-Atlantic at the same tinme they were working for
Cam Pl ek. However, regardless of the fact that Skip Quillen on
occasi on signed purchase orders on behalf of Md-Atlantic, the
court does not conclude that Skip Quillen was enployed by M d-
Atl antic. The purchase orders prepared by him were sinply
purchase proposals which he thereafter took to Andrew Quillen
(continued. . .)
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V.

The foregoing constitutes the court’s findings of facts and
conclusions of Ilaw pursuant to Fed. R Cv. P. 52(a), as
I ncorporated by Fed. R Bankr. P. 7052. An order wll Dbe
cont enporaneously entered in accordance therewith upon the

filing of this menorandum opi ni on.

B(...continued)
for approval, and Skip Quillen had no authority on his own to
make purchases on behalf of Md-Atlantic. Al t hough on one
occasion Andrew Quillen paid Skip Quillen $6,000.00 for what
Md-Atlantic's records characterize as a sales conm ssion and
Skip Quillen’s 1996 incone tax return |lists as dividend inconeg,
it appears that in reality the paynent was sinply a gift, since
there was no prior arrangenent for the paynent of the
conmm ssion, the comm ssion was not the result of any particul ar
sale, and Skip Qillen other than through his wfe had no
ownership interest in Md-Atlantic. Both Skip and Andrew
Quillen testified that Skip Quillen was personally experiencing
severe financial problens at the tinme of the paynent; he was
being pursued in state court on | oans which he had guaranteed on
behal f of Cam Plek and his credit cards were “maxed out.” Thus,
Coronet’s argunment that the claim of Skip Quillen should be
deni ed because he was enployed by Md-Atlantic is without nerit.

On the other hand, Andrew Quillen was admttedly enployed
by both Md-Atlantic and CamPlek. He received significant
renuneration fromMd-Atlantic at the sane tinme he was receiving
a full salary from Cam Pl ek, often utilizing CamPlek’s
facilities, its equipnment, and enployees to aid him in running
M d-Atlantic’'s operations. Wiile this evidence provides an
additional basis for equitable subordination, it does not
justify denying his wage claim in its entirety since the
evi dence was uncontradicted that he continued to work full-tine

for Cam Pl ek not wi t hst andi ng hi s Md-Atlantic vent ure.
Accordi ngly, Coronet’s objection in this regard wll be
overrul ed.
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FI LED: April 30, 1999

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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