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PAJAK, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to



effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned deficiencies of $1,692 and $2,152 in
petitioner's Federal incone tax for the years 1995 and 1996,
respectively. Respondent conceded that petitioner would be
entitled to the earned incone credit for the years in issue based
solely on her incone |evel. Respondent al so conceded that
petitioner is entitled to a dependency exenption deduction in
1995 for her daughter Ayla O sen (Ayla).

We nust deci de whether petitioner is entitled to the earned
income credit based on being an individual with a qualifying
child in 1995 and 1996. W nust al so deci de whet her petitioner
is entitled to head of household filing status in 1996, rather
t han single status as respondent determ ned.

Sonme of the facts in this case have been stipulated and are
so found. Petitioner resided in Jonesboro, Georgia, at the tine
she filed her petition.

Petitioner gave birth to her daughter, Ayla, on July 15,
1994. To set the stage, in petitioner’s words, she found herself
“shocked with being by nyself and a single parent all of a
sudden.” She also said that “To adjust to that was very
difficult” so she turned to her parents.

During 1995 and 1996, petitioner and her infant daughter

shared a home with petitioner's parents, Peter and Katherine
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St ephan (parents/grandparents). Petitioner resided in the
basenent, which had a separate entrance. Wen she noved into her
parents' household in January 1995, petitioner signed an
agreenment to pay rent to her parents in the amunt of $200 per
month for herself and Ayla, as well as to pay one-third of the
utility bills.

Petitioner was not always able to nmake the rent paynents,
but the parties shared the househol d expenses. During the years
in issue, petitioner and her parents shared the expenses for
taxes and insurance for the home, utilities, and food.

Petitioner contributed at | east 50 percent towards the
mai nt enance and upkeep of the household. She paid all the
expenses relating to her daughter. Wen respondent questi oned
petitioner as to how she paid for her and her daughter's expenses
petitioner explained as follows:

"' m al so quite capable of getting a | oan, which

did, * * *. |'ma poor person. | don't deny that.

I"'mstill poor. But | amcapable of buying things. It

just neans | have nothing left over. * * * |'"mnot the

only person in this country that |ives hand-to-nouth

Petitioner had adjusted gross inconme (in rounded off
nunbers) of $4,984 in 1995 and $8,680 in 1996. Ayla's
grandparents reported adjusted gross incone of $51,902 in 1995
and $60,002 in 1996. The grandparents did not claimAyla as a

dependent, nor did they claimher as a qualifying child in either

of the years at issue.



Petitioner clainmed the earned inconme credit in 1995 and 1996
based on having a qualifying child, her daughter Ayl a.

Petitioner clained head of household filing status in 1996.
Respondent does not contend that Ayla is not a qualifying child
Wi th respect to petitioner. Respondent disallowed the earned

i ncone credit because respondent contends that Ayla is a
qualifying child with respect to the grandparents, who have a
hi gher nodified adjusted gross inconme than petitioner.
Respondent al so determ ned that petitioner's filing status was
si ngl e.

Section 32 provides that an eligible individual is allowed a
credit calculated as a percentage of the individual’s earned
inconme. An eligible individual includes an individual with a
qualifying child. Sec. 32(c)(1l). However, if two or nore
i ndividuals would be treated as eligible individuals with respect
to the sanme qualifying child for taxable years beginning in the
sane cal endar year, only the individual with the highest nodified
adj usted gross incone for such taxable years shall be treated as
an eligible individual with respect to such qualifying child.

Sec. 32(¢c)(1)(CO.

In 1995 and 1996, the years in issue, the definition of
"qualifying child" under section 32(c)(3) was the sane definition
originally enacted on Novenber 5, 1990, in the Omi bus Budget

Reconciliation Act of 1990 (1990 Act), Pub. L. 101-508, sec.



11111(a), 104 Stat. 1388-408. Under this definition, a
"qualifying child" is one who satisfies a relationship test, a
residency test, and an age test, and for whomthe taxpayer
satisfies an identification requirenent. Sec. 32(c)(3)(A.

However, in 1998, in the Internal Revenue Service
Restructuring and Reform Act of 1998 (RRA 1998), Pub. L. 105-206,
sec. 6021, 112 Stat. 823, Congress struck the identification
requi renment fromthe definition of "qualifying child" under
section 32(c)(3)(A). Pursuant to this anmendnent, the definition
of "qualifying child" now includes only the relationship test,
the residency test, and the age test. Section 6021(c)(2) of RRA
1998 states that anendnents to section 32(c)(3) are effective as
if included in the amendnents made by section 11111 of the 1990
Act, which is effective for tax years begi nning after Decenber
31, 1990. 1990 Act, sec. 11111(f), 104 Stat. 1388-413.

Wth respect to Ayla, the relationship, residency, and age
tests are satisfied for petitioner and the grandparents. Ayla is
petitioner’s daughter and the grandparents’ granddaughter. Sec.
32(c)(3)(B)(i). Ayla had the sane principal place of abode in
the United States as petitioner and the grandparents for nore
t han one-half of each taxable year. Sec. 32(c)(3)(A(ii), (E)
Ayl a had not attained the age of 19 by the close of either of the
years in issue. Sec. 32(c)(3)(O(i). However, the grandparents

did not neet the identification requirenent with respect to Ayl a
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because they did not include Ayla' s nane, age, and taxpayer
identification nunber on their return. Sec. 32(c)(3)(D
Petitioner satisfied this requirenent.

Petitioner contends that she is entitled to the clai ned
earned incone credit because she conplied with the tax | aws as
they were in effect when she filed her incone tax returns for the
years in issue. However, because the RRA 1998 anendnent to
section 32(c)(3) applies retroactively, Ayla, who satisfied the
rel ationship test, the residency test, and the age test with
respect to the grandparents, is a qualifying child of the
grandparents for tax years 1995 and 1996 under the statute as
anended. Both petitioner and the grandparents could be treated
as eligible individuals with respect to Ayla. Under section
32(c)(1)(C, the grandparents, whose nodified adjusted gross
inconme in 1995 and 1996 was hi gher than petitioner's nodified
adj usted gross incone for the sane years, would be treated as the
eligible individuals with respect to Ayla in 1995 and 1996.
Therefore, petitioner is not eligible for the earned incone
credit based on a qualifying child. Because of the
identification requirenment which remains in section 32(c)(3)(D)
t he grandparents would not receive the credit either.

It is a well-established constitutional rule that Congress
may provide for the retroactive operation of incone tax

| egislation which it enacts, subject to various qualifications.



Rose v. Comm ssioner, 55 T.C. 28, 31 (1970). Such retroactive

application violates the Due Process Cl ause of the Fifth
Amendnent when "'retroactive application is so harsh and
oppressive as to transgress the constitutional limtation.""

United States v. Carlton, 512 U S. 26, 30 (1994) (quoting Vel ch

v. Henry, 305 U S. 134, 147 (1938)). According to the Suprene
Court in Carlton the “harsh and oppressive” standard is the sanme
as the “*prohibition against arbitrary and irrational

| egislation’ that applies generally to enactnments in the sphere

of economc policy.” 1d. (quoting Pension Benefit Guar. Corp. v.

RA Gay & Co., 467 U. S. 717, 733 (1984)). Therefore,

retroactive tax provisions will be upheld if they are supported
by a “legitimate | egislative purpose furthered by rational
means”. 1d. at 30-31.

We understand petitioner’s frustration because she conplied
with the requirenments of section 32(c)(3) as they existed when
she filed her Federal inconme tax returns for 1995 and 1996, and
we are particularly synpathetic to her position. However, we are

conpelled to follow our recent opinion in Sutherland v.

Conmi ssioner, T.C. Menp. 2001-8. In that case, this Court

concl uded that the 1998 retroactive anendnent of section 32(c)(3)
was a clarification of existing |aw and upheld it as
constitutional. Accordingly, for the reasons set forth in

Sut herl and, we sustain respondent’s determnation. |If
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petitioner, in view of her lowinconme, is faced with financi al
hardship in paying the taxes and interest assessed on the
deficiencies for 1995 and 1996, she should consider submtting to
respondent an offer in conprom se based on inability to pay and
requesting the abatenent of interest on the deficiencies.
Respondent al so contends that petitioner was not eligible to
cl ai m head of household filing status in 1996. Section 2(b), in
rel evant part, defines a head of household as an unmarried
t axpayer who mai ntains as her hone a household which constitutes
for nore than one-half of the taxable year the principal place of
abode of her daughter. Sec. 2(b)(1)(A)(i). The taxpayer is
consi dered as maintaining a household only if over half of the
cost of maintaining the household is furnished by the taxpayer.
Sec. 2(b)(1). "The expenses of maintaining a household include
property taxes, nortgage interest, rent, utility charges, upkeep
and repairs, property insurance, and food consuned on the
prem ses."” Sec. 1.2-2(d), Incone Tax Regs. Based on the
evi dence, we find that petitioner paid nore than one-half of the

above expenses. Accordingly, we hold that petitioner is entitled



to file as head of household in 1996.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




