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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
GALE, Judge: Respondent determ ned the foll ow ng
deficiencies and accuracy-rel ated penalties with respect to

petitioners’ Federal incone tax:

Penal ty
Year Defi ci ency sec. 6662
1993 $8, 471 $1, 694

1994 7, 366 1,473



Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.
Al'l dollar amounts are rounded to the nearest dollar.

The issues for decision are: (1) Whether petitioners’
activity relating to the breeding and showi ng of horses was an
activity engaged in for profit. W hold that it was not. (2)
Whet her petitioners are entitled to business m | eage deductions
over and above the anounts respondent has allowed. W hold that
they are not. (3) Wether petitioners are |liable for accuracy-
rel ated penalties under section 6662(a). W hold that they are.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. W
incorporate by this reference the stipulation of facts and
attached exhi bits.

At the tinme of filing the petition, petitioners resided in
Lews Center, Chio. Petitioners filed joint tax returns for the
years in issue, which were prepared by Barry Adel man, C P. A

Hor se- Rel ated Activities

Petitioners were married in 1969 and have two chil dren, Todd
and Denise. Denise was born in 1974, and she has received
training in show ng horses since 1982, when she was 8 years ol d.
During the years in issue, petitioners lived in a residence

situated on 8.5 acres, on which was al so | ocated a garage, seven-
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stall barn, riding arena for horses, pasture |and, and an acre of
trail and woods.

Petitioner Barry Hllman (Dr. H Il man) was 64 years old at
the time of trial and a nedical doctor. During the years at
i ssue and continuing through the tinme of trial, Dr. H Il mn
operated a nedical practice in Colunbus, Chio, as a sole
practitioner with three enpl oyees. Petitioner Yvonne Hillmn has
assisted Dr. Hllman in his nedical practice as an office worker
since 1969. During the years in issue, Ms. Hillnmn was Dr.
H |l man's of fi ce manager and kept the books for his nedical
practice. She was paid $3,600 in annual wages during 1993 and
1994 for which she was issued Forns W2. Petitioners provided
M. Adelman with all original checks, deposit slips, and
financial records for Dr. H Il mn s nedical practice. |In 1993
and 1994, Dr. Hi |l man devoted between 45 and 50 hours per week to
t he practice.

On their 1991, 1992, 1993, 1994, 1995, and 1996 joi nt
returns,! petitioners reported the follow ng i ncone and expenses

fromDr. Hllman’s nmedical practice on Schedule C

! Petitioners have reserved a rel evancy objection with
respect to post-1994 exhibits. Sec. 1.183-2(a), Incone Tax
Regs., directs consideration of “all of the facts and
ci rcunst ances” in determ ning whether an activity is engaged in
for profit, and evidence fromyears subsequent to the years in
issue is relevant to the extent it nmay create inferences
regardi ng the existence of a profit notive in the earlier years.
See, e.g., Hoyle v. Commi ssioner, T.C Menop. 1994-592; Snmith v.
Commi ssioner, T.C Meno. 1993-140. W therefore overrule
petitioners’ relevancy objection.




Year

1991
1992
1993
1994
1995
1996

In 1993 and 1994, Dr.

G oss
i ncone

$347, 239
338, 812
361, 316
337, 346
433, 447
329, 884

Tot al

EXPENSES

$166, 448
179, 465
179, 467
194, 984
194, 278
163, 415

Net profit
or (loss)

$180, 791

159, 347
181, 849
142, 362
239, 169
166, 469

consulting fees in the amunts of $5,000 and $10, 000,

respectively.

On their joint

and 1996 taxabl e years,

descri bed as

“show hor ses”

returns for the 1991,

on Schedul e C.

1992, 1993,

Si nce 1991,

H Il man al so reported on Schedule C

1994,

petitioners reported an activity

1995,

petitioners have reported the follow ng i ncome and expenses with

respect to their show horse activity:

Year

1991
1992
1993
1994
1995
1996

Tot al

G oss
i ncone

$0

0

0

0

150
1, 000

1,150

Tot al
expenses

$14, 964
17, 386
19, 383
17,775
17, 222
11, 086

97, 816

Net profit
or (loss)

($14, 964)

(17, 386)
(19, 383)
(17, 775)
(17, 072)
(10, 086)

(96, 666)

The expenses that petitioners claimed with respect to their

show horse activity consisted of the followng itens and anounts:



1991 1992 1993 1994 1995
Adverti sing --- --- $85 $45 ---
Depr eci ati on $1, 440 $4, 019 4,321 3,728 $4, 235
I nsurance 216 511 557 --- 557
Suppl i es 75 425 --- --- ---
Repairs --- --- --- --- 165
Vet eri nari an 1,270 432 803 229 612
Hor se shows 3,338 2,946 2,068 2,413 1, 633
Dues 116 480 415 175 210
Feed & bedding 3,139 2,281 4,225 3, 050 3,932
Pr of essi ona
training &
board 3,695 3,785 2,780 4, 380 3,070
Stabl e hel p 810 1, 580 2,130 1, 880 2,040
Bl acksmith 865 --- --- --- 497
Farrier --- 927 1, 105 896 ---
Equi pnent &
outfit --- --- 894 979 66
Sponsor shi p --- --- --- --- 205

Transfer fee --- [ I - .

Dr. Hillman has been involved with horses for 40 years.

576

663

455
, 556

, 189
365

43
30
30

He

has owned horses since 1982, when he purchased two Morgan horses,

Pal Joey and Lady Arrow. A Morgan is a very even-tenpered breed

that is quite versatile, suitable for riding, junping, or draft

purposes. Mdirgans |ive approximtely 30 years.

In 1987 or 1988, Dr. Hillman was involved in a prior horse-

breeding activity, which was abandoned after 3 years because it

was unprofitable.

During the years 1991 through 1996, petitioners owned five

horses, Riskybiznis, Ben Hur, Chicardo, Ashley, and Pal Joey,
only two of the horses were consistently clainmed as part of
petitioners’ show horse activity during the period; nanely,
Ri skybi znis, claimed for every year, and Ben Hur, clained for

every year starting in 1992 when petitioners acquired him

but

Chi cardo, although purchased in 1985 and sold on June 1, 1995,

was claimed only in 1994 and 1995. Ashley, acquired in 1984 and
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donated to a veterinary school in 1994, was clainmed only in 1994.
Pal Joey was owned throughout the period but never cl ained.
Petitioners took depreciation deductions with respect to the
horses clainmed as part of their show horse activity.

For 1993 and 1994, the years in issue, petitioners nade no
allocation of their clainmed Schedul e C expenses for feed and
beddi ng and stable help between the horses they clained as part
of their show horse activity and the other horses that they
owned.

Petitioners purchased Ri skybiznis, a stallion, in 1988 for
$7,200. The horse was gel ded (neutered) in 1991 or 1992,
rendering himincapable of breeding. Petitioners clainmed
Ri skybi znis as part of their show horse activity in 1991, 1992,
1993, 1994, 1995, and 1996. Riskybiznis participated in the

foll owm ng horse shows:

Name or Prize noney
| ocati on Year s ear ned Expenses
Gol d Cup 1991/ 1992 Unknown $1, 495
Ri ver Ri dge 1991 Unknown 792
Silver Cup 1991/ 1992 Unknown 846
Penn- Chi o 1990/ 1991 Unknown 932
Jubi | ee 1990 Unknown 386
Total s Unknown 4,451

In 1996, petitioners “leased” Riskybiznis to a trainer, an
arrangenent under which the trainer bore the costs of the horse’s

upkeep in exchange for the right to enter himin horse show



conpetitions. Petitioners did not receive any cash or property
with respect to this arrangenent.

Petitioners purchased Ben Hur, a stallion, in 1992 for
$12,000. Morgan stallions generally begin to breed at about 4
years of age and can breed until approximtely 28 years of age.
Ben Hur has not produced offspring since petitioners purchased
him al though he did produce offspring prior to their ownership.
Petitioners clainmed Ben Hur as part of their show horse activity
in 1992, 1993, 1994, 1995, and 1996. Ben Hur participated in the

foll owm ng horse shows:

Nare or Pri ze noney
| ocation Year s ear ned Expenses
Gol d Cup 1992/ 1994/ 1995 Unknown $862
Ri ver Ri dge 1992/ 1994/ 1995 Unknown 792
Twin Rivers 1995 $35 525
Buckeye 1992/ 1994/ 1995 75 615
Chio State Fair 1994 Unknown 266
KYOVA 1994 Unknown Unknown
Bl ue Ri bbon O assic 1994/ 1995 Unknown 350
Del aware Cty Fair 1994 Unknown 182
Penn- Ohi o 1992 15 408
Total s 125 4,000

Petitioners purchased Chicardo, a 3-year-old stallion, in
1985 for $1,500. Petitioners gelded Chicardo in 1991 or 1992
because they deci ded that he was not good enough to hold for
breeding. Petitioners clained Chicardo as part of their show
horse activity for 1994 and 1995. Chicardo did not participate
in horse shows after 1990. Chicardo was ridden partly for
pl easure because he was not as val uable as Ben Hur or

Ri skybi zni s, and petitioners were planning to sell himas an
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easy-to-ride horse. Petitioners sold Chicardo on June 1, 1995,
for $1, 800.

Petitioners purchased Ashley, a 2-year-old filly, in 1984
for $2,500. Petitioners clainmed Ashley for their show horse
activity in 1994 only. Ashley participated in two horse shows in
1990, for which neither the prize noney nor expenses are known.
Morgan mares generally begin to be bred at about 4 years of age
and can produce one foal a year. Ashley mscarried three foals
in 4 years. Ashley never produced a live foal, and had a history
of uterine infections. On Cctober 5, 1994, petitioners donated
Ashley to Onio State University, College of Veterinary Medicine.
Ashl ey had a uterine infection at the tinme of the donation. Dr.
H | | man executed a euthanasia authorization in connection with
t he donation, which was required by Chio State University for al
such donations. After digestive problens were discovered, Ashley
was eut hani zed on Decenber 23, 1994.

On their 1994 return, petitioners clained a deduction for a
noncash charitable contribution with respect to Ashley in the
amount of $4,800. Petitioners’ return reported that Chio State
University determ ned Ashley’'s fair market value. However, Chio
State University does not provide appraisals for gifts of
property and did not do so in Ashley’s case.

None of petitioners’ horses participated in horse shows in

1993. Aside fromthe $125 earned by Ben Hur, petitioners did not



know t he anount of their horses’ w nnings at any of the shows.
When petitioners’ horses were shown in a professional event, the
trai ner who showed the horses would normal ly subtract the prize
noney earned fromthe training bill. The total “known” expenses
for horse shows during the period 1991 through 1996 total ed
$8,451. Expenses for horse shows clained on petitioners’ returns
for this period totaled $12, 398.

From 1991 through 1994, Denise spent 5 to 6 hours every
ot her day groom ng and exercising the horses that petitioners
included in their show horse activity. She was not conpensated
for her services. Denise showed petitioners’ horses as an
amateur. Prize noney was generally not awarded to amateurs in
the shows in which Denise participated; when awarded, it ranged
bet ween $15 and $25.

Petitioners used coll ege students as stable help. The
stable hel p woul d nuck out the stalls and feed and care for the
horses. Petitioners paid sone of the stable help, while others
wor ked in exchange for riding privileges. Dr. Hllman did not
know whet her Forns 1099 or W2 were issued to any of the stable
hel p.

Petitioners used six different trainers between 1991 and
1996, who worked with both Denise and the horses. These trainers
were hired to train the horses and to provide instruction to

Deni se regarding how to show horses in conpetition
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Petitioners naintai ned a separate bank account for all of
their horse-related expenditures. Dr. Hillman kept all bills and
invoices related to the show horse activity in an envel ope and
woul d transfer the information every 2 to 4 weeks to a | edger
kept for this purpose. 1In 1993, Dr. Hillman spent no nore than 3
hours per nonth on bookkeepi ng and managenent duties with respect
to his show horse activity.

Petitioners’ accountant, M. Adelman, did not have access to
any records for petitioners’ show horse activity. Dr. H Il man
instead provided M. Adelman with a yearend conpil ation of incone
and expense figures for the activity for inclusion on their tax
returns.

Petitioners did not prepare or maintain a witten business
pl an regarding their show horse activity. Dr. Hllmn di scussed
petitioners’ show horse activity with their accountant, but these
di scussions focused on the tax aspects of the activity.

M | eage Deducti on

Respondent reduced petitioners’ allowable deductions for
business mleage that Dr. Hllman clained with respect to his
medi cal practice from $6, 823 to $3,636 for the 1993 taxabl e year
and from $8,128 to $4,308 for the 1994 taxable year.

Dr. Hillman nmai ntai ned office hours 4 to 5 days a week,
performed surgery at five hospitals 4 to 5 days per week, and

made hospital rounds 5 to 6 days per week. The distance fromhis
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residence to his nedical office was 12 mles one way. Dr.
H Il man estinmated his business m | eage by subtracting 24 mles on
4 days of each week (representing one round trip between his
resi dence and nedical office for each day he maintained office
hours) fromthe total change in mles on his odoneter for the
year. In this manner, Dr. Hi |l man esti mated busi ness m | eage of
24,368 mles and 28,027 mles for 1993 and 1994, respectively,
whi ch he provided to M. Adelman. In respondent’s determ nation,
these m | eage figures were reduced to 12,987 and 14, 854,
respectively.

OPI NI ON

Hor se- Rel ated Activities

The first issue to be resolved is whether petitioners’
activities involving the breeding and showi ng of horses
constituted an activity not engaged in for profit.? As a general
rul e, individuals are not allowed to deduct |osses attributable

to an activity “not engaged in for profit”, except to the extent

2 The parties have treated all of petitioners’ horse-rel ated
activities as a single activity for purposes of sec. 183, see
sec. 1.183-1(d)(1), Inconme Tax Regs., which we refer to as the
show horse activity, consistent with petitioners’ usage on their
returns.
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of any gross incone generated by the activity. See sec. 183(a)
and (b)(2).°3

Respondent asserts that petitioners were not engaged in the
show horse activity for profit, which would result in a
di sal | owance of their clainmed |osses to the extent that they
exceeded gross incone generated by the activity. Petitioners
argue that they were engaged in show horse activity for profit
and that accordingly their |osses are fully deductible.?

Section 183(c) defines an activity not engaged in for profit
as an “activity other than one with respect to which deductions
are allowable for the taxable year under section 162 or under
paragraph (1) or (2) of section 212.” Deductions are allowable
under section 162 or section 212 with respect to activities for
whi ch the taxpayer has the requisite section 183 profit notive.

See Holnes v. Conmi Ssioner, F.3d __, _ (6th Gr., July 1,

1999), revg. and remanding T.C. Meno. 1997-401; Hayden v.
Conmi ssi oner, 889 F.2d 1548, 1552 (6th Cr. 1989) (“The threshold

inquiry in determ ning whether an activity is a trade or business
or is carried on for the production of incone is whether the

activity is engaged in for the primary purpose and dom nant hope

3 Deductions that would be allowable w thout regard to
whet her or not such activity is engaged in for profit are not
restricted by this rule. See sec. 183(b)(1).

4 Petitioners have not argued that any of the |osses clained
are neverthel ess deductible by virtue of sec. 183(b)(1).
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and intent of realizing a profit.”), affg. T.C. Meno. 1988-310.
“Profit” for purposes of section 183(a) neans econom c profit,

i ndependent of tax savings. See Hayden v. Conm Ssioner, supra at

1552. “An activity is engaged in for profit if the taxpayer
entertai ned an actual and honest, even though unreasonabl e or
unrealistic, profit objective in engaging in the activity.”

Canpbell v. Conmm ssioner, 868 F.2d 833, 836 (6th Cr. 1989),

affg. in part, revg. in part and remanding T.C. Meno. 1986-569;

see also Keanini v. Conmm ssioner, 94 T.C. 41, 46 (1990); Dreicer

v. Comm ssioner, 78 T.C. 642, 644-645 (1982), affd. w thout

opinion 702 F.2d 1205 (D.C. Cr. 1983); sec. 1.183-2(a), I|ncone
Tax Regs.

It is therefore the taxpayer’s intent to earn a profit that
determ nes the deductibility of an activity’'s | osses under

section 183, see Dreicer v. Conm ssioner, supra at 645; Bessenyey

v. Comm ssioner, 45 T.C 261, 274 (1965), affd. 379 F.2d 252 (2d

Cr. 1967), and such intent is a question of fact, see Hayden v.

Commi ssi oner, supra at 1552. Intent is to be determ ned by

examning all the facts and circunstances, giving greater weight
to objective facts than to the taxpayer’s statenent of intent.

See Siegel v. Conm ssioner, 78 T.C. 659, 699 (1982); Engdahl v.

Commi ssioner, 72 T.C. 659, 666 (1979); sec. 1.183-2(a) and (b),

| ncome Tax Regs. The taxpayer bears the burden of proving the

requisite profit objective. See Rule 142(a); Hayden v.
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Conmi ssi oner, supra at 1552; Dreicer v. Conmni ssioner, supra at

646; Golanty v. Conm ssioner, 72 T.C. 411, 426 (1979), affd.

wi t hout published opinion 647 F.2d 170 (9th Gr. 1981).
Section 1.183-2(b), Incone Tax Regs., sets forth a
nonexcl usive list of factors to be considered in determning

whet her an activity is engaged in for profit. See Canpbell v.

Conm ssi oner, supra at 836. These factors are: (1) The manner in

whi ch the taxpayer carried on the activity; (2) the expertise of
the taxpayer or his advisers; (3) the tinme and effort expended by
the taxpayer in carrying on the activity; (4) the expectation
that assets used in the activity may appreciate in value; (5) the
success of the taxpayer in carrying on other simlar or
dissimlar activities; (6) the taxpayer’s history of incone or

|l oss with respect to the activity; (7) the anmount of occasi onal
profits, if any, which are earned; (8) the financial status of

t he taxpayer; and (9) whether elenents of personal pleasure or
recreation are involved. No single factor is controlling.

Rat her, the facts and circunstances of the case taken as whole

are determ native. See Abranson v. Conm ssioner, 86 T.C 360,

371 (1986); sec. 1.183-2(b), Incone Tax Regs.

Petitioners’ proof with respect to their profit notive
consists in large part of Dr. H Il man’s uncorroborated self-
serving testinony. Because Dr. Hi |l man signed an incone tax

return, under penalties of perjury, which reported that a donated
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horse had been val ued by the recipient educational institution,
when such was not the case,® his credibility is subject to sone
doubt, and we give his testinony |less weight as a result.

Manner in VWhich Activity Conducted

The fact that a taxpayer carries on an activity in a
busi nessl i ke manner and nai ntai ns conpl ete and accurate books and
records may indicate that the activity was engaged in for profit.
See sec. 1.183-2(b)(1), Incone Tax Regs. The record is replete
Wi th instances where petitioners did not conduct the show horse
activity in a businesslike manner. Petitioners had no witten
busi ness plan. Asked to describe his business plan at trial, Dr.
Hllmn testified that it was to concentrate on breeding so that
he woul d eventually build up a small herd. Yet petitioners had
two of their three stallions gelded, and, so far as the record
indicates, the third stallion--Ben Hur, who had produced several
of fspring prior to acquisition by petitioners--was bred only with
Ashl ey, petitioners’ mare with a history of foaling failures.
Ashl ey was petitioners’ sole mare, and she suffered three
m scarriages before petitioners donated her to a veterinary
school in 1994. Nevertheless, there is no evidence that

petitioners ever sought a replacenent mare, either during

> Arepresentative of the institution testified at trial,
wi t hout contradiction or challenge, that the institution never
provi ded apprai sals of donated property and did not do so in the
case of Dr. Hillman’ s donation
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Ashley's difficulties or after her disposition. In sum
petitioners clained a business plan focused on breeding, but in
the 6 years they have engaged in this activity, they have not
obtained a single foal or breeding fee.

O her unbusi nessli ke conduct abounds. Petitioners did not
allocate the costs of feed, bedding, and stable hel p between
horses clainmed as part of the show horse activity and those not
claimed. Simlarly, they treated all anmpbunts paid to trainers as
a business cost, although the testinony reveal ed that these
trainers in part provided instruction to petitioners’ daughter
regardi ng how to show horses. Dr. Hllman could not recal
whet her, and there is no evidence that, they issued Fornms W2 or
1099 to the show horse activity's workers; by contrast, such
formalities were observed in the conduct of Dr. Hillman' s nmedi ca
practice. Likew se, petitioners’ accountant was provided the
conpl ete records of the nedical practice; he received only year-
end conpilations with respect to the show horse activity.

The evi dence denonstrates that the records naintained by
petitioners with respect to the activity were neither accurate
nor conplete. Their intermngling of the expenses allocable to
nonbusi ness horses and their daughter’s instruction with
ost ensi bl e busi ness expenses has al ready been noted. Wth a few
exceptions, prize noney was not recorded or reported.

Petitioners clainmed expenses for horse shows totaling $12, 398 on
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their returns for the period 1991 through 1996; they ultimtely
stipulated that the “known” anobunts expended for horse shows for
the period total ed $8, 451, which indicates an overstat enent
exceedi ng 46 percent. Mreover, to the extent records were
mai ntai ned, there is no evidence that they were utilized to
i nprove the performance of a | osing operation. Accordingly, we

di scount themas a factor. See Golanty v. Conmi Ssioner, supra at

430; Bessenyey v. Conmissioner, 45 T.C. at 274; Sullivan v.

Conmi ssioner, T.C. Menp. 1998-367.

A change in operating nethods or abandonnment of unprofitable
met hods in a manner consistent with an intent to inprove
profitability may indicate a profit notive. See sec. 1.183-
2(b)(1), Inconme Tax Regs. However, in the instant case, there is
no convi ncing evidence that petitioners nade nodifications in
their activity to inprove profitability. Petitioners’ failure to
consider a replacenment for their only brood mare has been
di scussed. Simlarly, there is no convincing evidence that Dr.

Hi |l man sought to inprove on the record of breeding fees earned
by his remaining stallions; i.e., those he did not have gel ded.
Dr. Hllman cited his “leasing” arrangenent for Ri skybiznis under
which a trainer took on the costs of the horse’ s care, but any
savi ngs here--which were not docunented--were al nost certainly

small in relation to petitioners’ annual | osses.
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Overall, the nunerous unbusinesslike practices engaged in by
petitioners provide strong evidence of a lack of profit notive.

Expertise of Petitioners and Their Advi sers

Preparation for an activity by extensive study or
consultation with experts may indicate a profit notive where the
t axpayer conducts the activity in accordance with such study or
advice. See sec. 1.183-2(b)(2), Inconme Tax Regs. The record
denonstrates that Dr. H Il man was involved with horses for 40
years and had becone quite know edgeable in the breedi ng of
horses. Petitioners have al so spent consi derable suns to enpl oy
professional trainers for their horses (although as noted sone of
the trainers’ time was spent instructing petitioners’ daughter).
Dr. HIllman testified that he consulted with others concerning
t he purchase of horses and del egated actual purchasing to them

However, the nere fact that Dr. Hllman had skill in the
breedi ng of horses and petitioners hired various experts does not
prove that petitioners engaged in their show horse activity for

profit. See Genn v. Conmm ssioner, T.C Meno. 1995-399, affd.

wi t hout published opinion 103 F.3d 129 (6th Gr. 1996).
Expertise with respect to the breeding and showi ng of horses is
to be distinguished fromexpertise in the econom cs of these

undertaki ngs. See, e.g., Burger v. Conm ssioner, 809 F.2d 355,

359 (7th Gr. 1987), affg. T.C Menp. 1985-523; Sullivan v.

Conmi ssioner, supra; denn v. Conmni ssioner, supra; see also
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&olanty v. Conm ssioner, 72 T.C. at 432. A taxpayer’s failure to

obtain expertise in the economcs of horse-related activities

indicates a lack of profit notive. See Burger v. Conm Ssioner,

supra at 359. |In this case, petitioners sought no professional
advi ce on the econom c aspects of the breeding and show ng of
horses. Dr. Hllman's discussions with his accountant focused on
the tax aspects of petitioners’ show horse activity.

Time and Effort Expended

The fact that the taxpayer devotes nuch of his or her
personal time and effort to carrying on an activity, particularly
if the activity does not have substantial recreational aspects,
may indicate a profit notive. See sec. 1.183-2(b)(3), Incone Tax
Regs. Dr. Hillnman testified that he spent “sonething over 500
hours” attending horse shows in 1993, and that the bookkeeping
tasks associated with the show horse activity took approxi mately
2 to 3 hours per nmonth. Dr. HIlIlman’s testinony regarding tine
spent at horse shows is self-serving, uncorroborated, and not
credible. The parties have stipul ated that none of petitioners’
horses participated in horse shows in 1993. Even putting aside
this inconsistency, Dr. HIllmn' s estimate of “over 500 hours”
appears scripted to neet respondent’s alternative argunent that

t he show horse activity was a section 469 “passive activity”,
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rather than recollected as a good faith estimte.® Mbreover, to
the extent Dr. Hi |l man attended horse shows and ot herw se oversaw
the show horse activities, we believe the recreational aspects of
these activities are manifest. All or nost of the onerous | abor
required in maintaining the horses--e.g., nucking stalls,
feeding, etc.--was hired out and deducted as a busi ness expense.
We do not believe that the tinme and the effort which
petitioners have shown they dedicated to the show horse activity,
particularly given its recreational aspects, support an inference
that a profit notive existed.

Expectati on That Assets May Appreci ate

An expectation that assets used in the activity wll
appreciate in value may indicate a profit objective. See sec.
1.183-2(b)(4), Income Tax Regs. A profit notive may be inferred
where there are no operating profits, so long as the appreciation
in value of the activity’'s assets exceeds the operating expenses.
See id. The appreciation in value nust be sufficient, however,

to recoup the accunul ated | osses of prior years. See Golanty v.

Conmi ssi oner, supra at 427-428; Bessenyey v. Conmni ssioner, 45

6 Treasury regul ations provide that an individual taxpayer
will be deened to have “materially participated” in an activity
(which precludes a finding that the activity was a “passive
activity” for purposes of sec. 469) if the taxpayer participates
in the activity for nore than 500 hours during the taxable year.
See sec. 1.469-5T(a)(1), Tenporary Incone Tax Regs., 53 Fed. Reg.
5725 (Feb. 25, 1988).
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T.C. at 274; Sullivan v. Comm ssioner, T.C Meno. 1998-367; Dodge

V. Conm ssioner, T.C. Menob. 1998-89; Taras v. Conmi ssioner, T.C

Meno. 1997-553.

The only evidence in the record of petitioners’  horses’
appreciation consists of Dr. Hllman's sel f-serving,
uncorroborated estimates. No expert or other reliable evidence
of value was introduced. Guven that Dr. Hllmn reported on his
1994 return that Ashley, a mare purchased 10 years earlier for
$2,500 that suffered chronic uterine infections and had been
donated to a veterinary school with a euthanasia authorization,
had a fair market value of $4,800, we do not believe his
estimates are entitled to significant weight.” Even if we
accepted Dr. H Il man's val ue estimates, the appreciation
experienced as of 1993--approxi mately $33,000, using his
estimates--falls significantly short of petitioners’ accumul ated
| osses t hrough 1993, which exceeded $51,000. Losses in excess of
$17, 000 occurred in each of the two succeedi ng years.

Petitioners have failed to show that the appreciation in val ue of

their assets creates any inference of profit notive.

"In addition, Dr. Hllman's asking price for Chicardo was
$3,500, but the horse was ultimately sold for $1, 800.
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Past Success in Simlar or Dissimlar Activities

A taxpayer’s past success in simlar or dissimlar
activities is relevant in determning profit notive. See sec.
1.183-2(b)(5), Income Tax Regs. Dr. Hillman concedes that a
previous effort at horse breeding was unsuccessful. Dr. H Il man
did operate his nedical practice successfully. While success in
a dissimlar activity mght weigh in petitioners’ favor, given
the substantial tinme that Dr. Hillman devoted to his nedical
practice, it is not clear that he spent significant tinme on the
show horse activity. Accordingly, this factor is neutral.

Surridge v. Commi ssioner, T.C Meno. 1998-304.

The Activity's History of I ncome and Losses

An activity's history of inconme or |oss may reflect whether
the taxpayer has a profit notive. See sec. 1.183-2(b)(6), Inconme
Tax Regs. Unless explained by customary busi ness risks or
unforeseen or fortuitous circunstances beyond the taxpayer’s
control, a record of continuous | osses beyond the period
customarily required to obtain profitability may indicate that
the activity is not engaged in for profit. See id. A record of
substantial | osses over many years and the inprobability of
achieving a profitable operation are inportant factors bearing on

a determnation of profit notive. See Golanty v. Conm SsSioner,

supra at 426; Bessenyey v. Conmm ssioner, 45 T.C at 274.
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Petitioners’ show horse activity |ost substantial sunms every
year for 6 years, aggregating at nearly $100,000. Apart from
their sonewhat vague business plan to “not start out |arge”,
petitioners have not clained any specific startup period wherein
| osses are customary. Petitioners do assert that they
experienced unforeseen adverse circunstances in the poor health
and foaling difficulties encountered with Ashley. Wile Ashley’'s
probl ens may not have been foreseeable, we think they fall well
short of accounting for petitioners’ |osses. Ashley was acquired
as a 2-year-old in 1984 and was ol d enough for breeding in 1986.
Dr. HIllman testified that the horse mscarried three tinmes in 4
years. But petitioners owned her for 10 years; they clained her
as part of their show horse activity inonly 1 year. |If
petitioners had been engaged in a profit-seeking breeding
activity, we believe they would have acted nore pronptly to
address the problem of a nonperform ng brood mare. Moreover,
there is no evidence that they have acquired a brood mare during
2 years subsequent to the years in issue. W are |left both with
the inpression that the record does not contain a full accounting
of petitioners’ experience wth Ashley, and the conviction that
any | osses occasi oned by Ashley’s unforeseen problens do not
satisfactorily explain the history of losses in this case.
Petitioners’ failure since 1994 either to acquire a new brood

mare or to obtain any breeding fees fromtheir stallions, and
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their failure even to track their horse show w nni ngs, suggests a
certain indifference to the bottomline, and little probability
that their operations will becone profitable. Petitioners’

hi story of losses, their inability to account for them and their
bl eak prospects all suggest a lack of profit notive.

Amount of Occasional Profits

The amount of occasional profits, if large in relation to
| osses incurred or the taxpayer’s investnent, may indicate a
profit notive. See sec. 1.183-2(b)(7), Inconme Tax Regs.

In this case, petitioners have never earned a profit from
their show horse activity, and the evidence suggests that any
future profits are unlikely.

Taxpaver’'s Financial Status

Substantial income fromsources other than the activity,
particularly if the |osses fromthe activity generate substanti al
tax benefits, may indicate that the activity is not engaged in
for profit, especially if there are personal or recreational
el emrents involved. See sec. 1.183-2(b)(8), Incone Tax Regs.

Dr. HIlman’s earnings fromhis nedical practice were
$181,849 in 1993 and $142,362 in 1994 and never |ess than
$142,362 annually from 1991 through 1996. Dr. Hillman’s nedi ca
practice incone allowed petitioners to sustain the | osses from
their show horse activity. Deducting these |osses significantly

reduced the after-tax cost of such activities to petitioners.
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Cf. Golanty v. Conmi ssioner, 72 T.C. at 429; Sullivan v.

Conmi ssioner, T.C. Menp. 1998-367. Wen conbined with the

recreational elenents present for Dr. H |l man and Denise, as well
as petitioners’ tendency to treat personal expenses for Denise’s
equi ne instruction and the care of “nonbusi ness” horses as

busi ness expenses, we believe the after-tax econom cs of
petitioners’ show horse activity support an inference that the
activity was not engaged in for profit.

Personal Pl easure or Recreation

The exi stence of recreational elenents in an activity may
indicate that the activity is not engaged in for profit; on the
ot her hand, where an activity |acks any appeal other than profit,
a profit notive nmay be indicated. See sec. 1.183-2(b)(9), Incone
Tax Regs.

The record supports a finding that petitioners’ recreational
obj ectives were a significant conponent of petitioners’ show
horse activity. Dr. Hllmn has been involved with horses for 40
years. Furthernore, Denise has been riding, show ng, and caring
for horses since she was 8 years old and enjoyed riding and
groom ng the horses included in petitioners’ show horse activity.
As previously noted, nost of the onerous tasks of their horses’
care were perforned by hired hel p, the expenses of which were

deduct ed.



Concl usi on

Based on the foregoing, we conclude that petitioners have
failed to show error in respondent’s determ nation that their
show horse activities in 1993 and 1994 were “not engaged in for
profit” within the neaning of section 183(a).?

I1. M | eage Deducti ons

The second issue is whether petitioners are entitled to
aut onobil e m | eage deductions in excess of the anmounts determ ned
by respondent. In 1993 and 1994, Dr. Hill man deduct ed aut onobil e
m | eage expenses for his nedical practice in the respective
amounts of $6, 823 and $8, 128 based on 24,368 niles at 28 cents
per mle in 1993 and 28,027 mles at 29 cents per mle in 1994,
Respondent determned that Dr. Hllman' s all owabl e m | eage
expense deduction is limted to $3,636 (or 12,987 mles) and
$4,308 (or 14,854 mles) for 1993 and 1994, respectively, on the
grounds that petitioners failed to show that any greater anounts
were for an ordinary and necessary busi ness expense or were

expended for the purpose designated.?®

8 Accordingly, we do not reach respondent’s alternative
contention that such activities constitute a “passive activity”
within the neani ng of sec. 469.

° Respondent nakes no claimthat these deductions are
limted by virtue of sec. 274(d). Because we concl ude that
petitioners have failed to prove error in respondent’s
determ nation under sec. 162(a), we need not address the
application of sec. 274(d) in this case.



- 27 -

Deductions are a matter of |egislative grace, and
petitioners have the burden of proving their entitlenent to them

See, e.g., Rule 142(a); I NDOPCO, Inc. v. Conm ssioner, 503 U S.

79, 84 (1992); Deputy v. Du Pont, 308 U.S. 488, 493 (1940); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934). Section

162(a)(2) allows a deduction for ordinary and necessary
transportati on expenses made in the pursuit of a trade or

busi ness paid or incurred during the taxable year, which may

i nclude the cost of operating a passenger autonobile to the
extent that it is used in a trade or business. See Rev. Proc.
93-51, 1993-2 C B. 593. Taxpayers, however, nust naintain
records sufficient to substantiate deductions clainmed. See

Hr adesky v. Conmm ssioner, 65 T.C 87, 89-90 (1975), affd. per

curiam 540 F.2d 821 (5th Cr. 1976); sec. 1.6001-1(a), Inconme Tax
Regs. A taxpayer’s cost of commuting between his residence and
his place of business or enploynent is a nondeducti bl e personal
expense, while the costs associated with travel between work

assi gnnents are deductible. See Heuer v. Conm ssioner, 32 T.C

947 (1959), affd. per curiam 283 F.2d 865 (5th Cir. 1960); secs.
1.162-2(e), 1.262-1(b)(5), Income Tax Regs. Petitioners have not
contended that Dr. H Il man's residence served as an office;
accordingly, trips between his residence and any work site are

nondeducti bl e comuti ng expenses. See Sheldon v. Comm ssioner,

50 T.C. 24, 27 (1968).
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The anobunts clainmed on petitioners’ returns for autonobile
busi ness m | eage were conputed using the standard m| eage rate
for the years in issue. See Rev. Proc. 93-51, 1993-2 C B. 593;
Rev. Proc. 92-104, 1992-2 C. B. 583. Although these revenue
procedures permt taxpayers to use a per-mle estimte of
aut onobi |l e expenses in |lieu of docunenting actual expenses,

t axpayers nust still prove the actual business mles driven

during the year. See Power v. Conm ssioner, T.C Meno. 1990-583.

Dr. HIlman testified that he provided estimates of his annua
busi ness mleage to his accountant by taking the change in the
mles on his odoneter for the year, and subtracting an anount
equal to 24 mles per day (i.e., one round trip fromhis
residence to his nedical office) for each of the 4 days per week
that he held office hours. Dr. Hillman did not maintain any
m | eage logs or simlar docunentation of his business use of an
aut onobi |l e and was unaware at the tinme of trial of the total
m | eage he drove during the years in issue.?

There are a nunber of problens with petitioners’ attenpt to
prove additional business mleage. First, Dr. HIllmn's

testinony reveals that by counting only 4 days per week as

0 Dr. Hillman's testinony also did not establish that he
utilized a single vehicle exclusively for transportation in
connection with his nedical duties, although this position may be
inmplicit in his testinony. Because we find petitioners’ proof of
addi tional business mles unavailing for other reasons, we need
not pursue this particular infirmty.
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i nvol ving commuti ng expense, he clearly underestimated the anount
of nondeducti ble commuting mleage. Dr. Hllnmn el sewhere
testified that he held office hours and perfornmed operations at
hospitals 4 to 5 days per week and made hospital rounds 5 to 6
days a week. Thus, on the additional 1 to 2 days per week that
he made hospital rounds w thout holding office hours, he stil

had nondeducti bl e comruti ng expenses in connection with the trip

fromhis residence to the hospital, see Sheldon v. Conm ssioner

supra at 27, which have not been accounted for in his estimtion
met hods.

Further, the record does not reveal what the distances were
between Dr. Hillman’s resi dence and the hospitals where he made
rounds. Dr. Hllman testified that the di stance between his
resi dence and “the hospital” was about 12 mles, but according to
his other testinony there were five hospitals at which he
operated. Thus, there is no basis upon which we m ght estimte
the additional commuting m | eage.

Finally, we find Dr. Hllman's estimtes inprobable.! Even
if we reduce Dr. Hillman's total business mles clained by an
addi tional 2 days per week of 24 commuting mles per day (or

2,492 mles per year), the result is that Dr. Hllman is

1 As noted previously, the incorrect representations
regarding a horse’s valuation on petitioners’ 1994 return, anong
ot her inconsistencies, cast doubt on Dr. Hllman' s testinony, and
we therefore give it less weight in this context as well.



- 30 -

effectively claimng that he drove at | east approximtely 70 and
82 business mles per day on average in 1993 and 1994,
respectively.' According to Dr. Hillnman's testinony, his
resi dence, nedical offices, and the five hospitals at which he
wor ked were all located in the Col unbus, Onhio, area. There is no
evi dence of the distance between Dr. Hillman's office and the
hospital s, between the hospitals thensel ves, or between Dr.
H Il man' s residence and four of the hospitals. Wthout such
evidence there is no corroboration for Dr. H |l mn' s testinony,
and we are not required to accept such self-serving testinony.
On this record, petitioners have failed to prove that the
m | eage anounts all owable in conputing the section 162(a)
deduction with respect to Dr. Hllman’s nedical practice are any
greater than the anounts determ ned by respondent. See Russel

V. Conm ssioner, T.C. Menob. 1989-326; Joint | nplant Surgeons,

Inc. v. Conmmi ssioner, T.C. Menp. 1988-558.

2 Wthout accounting for holidays or vacations, a 6-day
work week, as clainmed by Dr. Hillmn, generally results in 312
wor k days per year.

Dr. HIlman cl ai med 24, 368 business mles in 1993.
Subtracting the additional 2 days per week of commuting ml es--
namely, 2,492 mles annually--1eaves 21,876 business niles over
312 days, or 70.1 business mles per day on average in 1993.

Dr. HIlman cl aimed 28,027 business mles in 1994,
Subtracting an additional 2,492 conmmuting mles | eaves 25,535
busi ness m | es over 312 days, or 81.8 business mles per day on
average in 1994.

| f one assunes that Dr. Hillnman took any holidays or
vacation days during the year, the average nunber of business
m | es per work day goes higher.
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I[11. Accuracy-Related Penalty Under Sec. 6662

Respondent determ ned that an accuracy-rel ated penalty under
section 6662 applies to the entire underpaynent®® in both the
1993 and 1994 taxabl e years, based on negligence or disregard of
rules or regulations. See sec. 6662(a) and (b)(1). Negligence
for this purpose includes any failure to nake a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, and disregard includes any carel ess, reckless, or
intentional disregard of rules or regulations. See sec. 6662(c);
sec. 1.6662-3(b), Incone Tax Regs. “Negligence” has been further
defined as “a lack of due care or a failure to do what a

reasonabl e person would do under the circunstances.” Leuhsler v.

Comm ssi oner, 963 F.2d 907, 910 (6th GCr. 1992), affg. T.C. Meno.

1991-179; see also Neely v. Conmi ssioner, 85 T.C 934, 947

(1985). Petitioners have the burden of proving error in
respondent’s determ nation that these penalties apply. See Rule

142(a); Leuhsler v. Conm ssioner, supra at 910. The accuracy-

related penalty under section 6662(a) does not apply, however, to
any portion of an underpaynent if it is shown that there was
reasonabl e cause for such portion and that the taxpayer acted in

good faith. See sec. 6664(c)(1l). Reliance on professional

13 For purposes of the instant case, the “underpaynent” is
the same as the “deficiency” in each year. Conpare sec. 6664(a)
with sec. 6211(a).
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advi ce may constitute reasonabl e cause for this purpose. See
sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioners have failed to show error in respondent’s
negl i gence determ nation; the evidence anply supports a finding
of negligence. Petitioners’ fundanental grounds for claimng a
profit notive--that they expected to produce a small herd through
breeding--is illogical in light of the fact that they never
produced a foal or breeding fee during the years at issue or
thereafter. W believe that the obvious recreational benefits
and the substantial |osses that sheltered petitioners’ other
i ncone conbined to create a situation which should have seened
“too good to be true” to a reasonable and prudent person, wthin
t he nmeani ng of section 1.6662-3(b)(1)(ii), Incone Tax Regs. See

Smth v. Conmi ssioner, T.C. Menp. 1997-503, affd. w thout

published opinion _ F.3d __ (9th Cr., Apr. 28, 1999). 1In
addition, petitioners failed to allocate costs of feed and
beddi ng and stable hel p between horses used in their show horse
busi ness and those conceded to be used for personal purposes
only, and instead treated all such costs as business expenses.
Simlarly, petitioners treated the cost of their daughter’s
equine instruction as if it were a business expense. This

i ndi scrimnate deducting of obvious personal expenditures as
busi ness expenses denonstrates a | ack of due care and a failure

to make a “reasonable” attenpt to conply with the provisions of
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the I nternal Revenue Code. Cf. Westbrook v. Commi ssioner, 68

F.3d 868, 880-881 (5th G r. 1995), affg. per curiamT.C Meno.
1993-634. (O her aspects of their recordkeeping for the show
horse activity were carel ess, as evidenced by their failure to
record or report their horses’ w nnings, and their excess clains
of horse show expenses in both years, including a claimof horse
show expenses in 1993 despite a stipulation that none of their
horses conpeted in shows that year. A failure to maintain
adequat e books and records is evidence of negligence. See sec.
1.6662-3(b) (1), Incone Tax Regs.

Petitioners contend that they are not liable for the
accuracy-rel ated penalty under section 6662(a) for either of the
years in issue because they relied on the advice of their
accountant. A taxpayer may denonstrate reasonable cause if he
can show that he relied in good faith on a qualified adviser
after full disclosure of all necessary and rel evant information.

See Jackson v. Comm ssioner, 86 T.C 492, 539-540 (1986), affd.

864 F.2d 1521 (10th Cr. 1989); Paula Constr. Co. V.

Commi ssioner, 58 T.C. 1055, 1061 (1972), affd. without published

opinion 474 F.2d 1345 (5th Cr. 1973); sec. 1.6664-4(b)(1) and
(c)(D) (i), Inconme Tax Regs.

In this case, petitioners have failed to establish that they
fully disclosed all necessary and relevant information to their

accountant, M. Adelman. The record in this regard contains only
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Dr. Hllman’s sel f-serving and conclusory testinony that he
di scussed his show horse activity, and the applicable
regul ations, with M. Adelman. M. Adelman was not called to
testify. The record denonstrates that the only records of the
show horse activity provided to M. Adel man were yearend
conpilations or “bottomline” figures, assenbled by Dr. Hill man.
Had M. Adel nan been provi ded nore conpl ete di scl osure, for
exanpl e, he presumably woul d have advised Dr. Hi |l man of the
necessity of allocating the expenses of the horses’ upkeep
bet ween those horses used in the business and those not so used.
One woul d al so expect a fully infornmed professional to advise of
t he necessity of recording and reporting the horses’ w nnings, if
a business were in fact being conducted. W concl ude that
petitioners have failed to show that they nade sufficient
di sclosure to their accountant to invoke the reasonabl e cause
exception to the accuracy-rel ated penalties.

Petitioners have not addressed the portion of the
under paynent attributable to the disall owance of certain of Dr.

H Il man’ s business m | eage deductions. Accordingly, respondent’s

4 Petitioners also claimon brief that they had
“substantial authority” for the positions taken on their returns.
There is no “substantial authority” exception to the inposition
of the accuracy-related penalty for negligence. See \Weeler v.
Conmi ssioner, T.C Meno. 1999-56.
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determ nations with respect to the accuracy-rel ated penalties
under section 6662(a) are sustained in their entirety.
We have considered all of petitioners’ argunments and, to the
extent not addressed above, have found themto be w thout nerit.
To reflect the foregoing,

Decision will be entered

for respondent.




