IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARCOS D. COSME : ClVIL ACTI ON

VS.
NO. 07-CV-3153
STEVE DURHAM 99 WEST, | NC.
d/ b/ a 99 RESTAURANT & PUB
TC & C ENTERPRI SES, | NC.
d/ b/a O CHARLI ES and d/ b/ a
O CHARLEY' S, | NC.
O CHARLEY' S, | NC. ENTERPRI SE
d/b/a O CHARLEY' S, | NC.

VEMORANDUM AND ORDER

JOYNER, J. February 4, 2008

Def endants now nove to dismss and/or strike the Plaintiff’s
Conmpl ai nt pursuant to Fed.R G v.P.Nos. 12(b)(6), 12(f) and/or 56.
For the reasons discussed in the follow ng paragraphs, the notion
shall be partially granted.

Fact ual Backgr ound

Plaintiff’s conplaint rather scantily alleges that on Apri
4, 2006 he was injured while working (presunmably at an
O Charley’s or 99 Restaurant) at an undi scl osed | ocation
sonewhere within the confines of this district. As a result of
this injury, Plaintiff avers that he was “unable to fully return
to work,” and that he filed a worker’s conpensation claim
pursuant to the Pennsylvania Wrker’s Conpensation Act, 77 P.S.

81, et. seq. “prior to or around Septenber 9, 2006."



(Complaint, s 3, 10, 11). “Thereafter, Plaintiff, with
perm ssion of his manager, Joe Duckworth, had a beer.”
(Complaint, Y12). “Solely as a pretext for Defendants’ w ongful
termnation of Plaintiff for his claim on or about Septenber 18,
2006, Defendant, through its manager, Steve Durham fired
Plaintiff for drinking” thereby causing plaintiff various
injuries and causing hi mnonetary and ot her damages. (Conpl aint,
s 13 - 16). As a consequence of these actions, Plaintiff filed
this lawsuit on August 2, 2007 agai nst these defendants clai m ng
negl i gence, wongful term nation/discharge, discrimnation and
retaliation and breach of contract and seeking conpensatory,
punitive, statutory and treble danmages and injunctive relief.

A short time |later, Defendants filed this notion alleging
that dism ssal of the action is appropriate because: (1) the
di spute is covered by an arbitration provision; (2) the conpl aint
fails to state a cause of action upon which relief my be
granted; and (3) neither statutory, treble or punitive damages
nor injunctive relief is available under any of the theories on
which the plaintiff seeks to recover.

St andards Governi ng Motions to Disniss

It has long been the rule that in considering notions to
di sm ss pursuant to Fed. R Gv.P. 12(b)(6), the district courts
nmust “accept as true the factual allegations in the conplaint and

all reasonable inferences that can be drawn therefrom” Krantz V.



Prudential Inv. Fund Mgnt., LLC 305 F. 3d 140, 142 (3d G

2002); Allah v. Seiverling, 229 F.3d 220, 223 (3d G

2000) (i nternal quotations omtted). See Also: Ford v. Schering-

Pl ough Corp., 145 F. 3d 601, 604 (3d Cr. 1998). In so doing, the

court nust consider whether the conplaint has alleged enough
facts to state a claimto relief that is plausible on its face.

Bell Atlantic Corp. v. Twonbly, 127 S.C. 1955, 1974 (2007). A

nmotion to dismss may only be granted where the allegations fai

to state any clai mupon which relief may be granted. See, Carino

v. Stefan, 376 F.3d 156, 159 (3d Cir. 2004); Mrse v. Lower

Merion School District, 132 F.3d 902, 906 (3d Cir. 1997). The

inquiry is not whether plaintiffs will ultimately prevail in a
trial on the nerits, but whether they should be afforded an
opportunity to offer evidence in support of their clains. In re

Rockefeller Center Properties, Inc., 311 F.3d 198, 215 (3d Cr

2002) .

Di scussi on

1. Modtion to Dismss/Conpel Arbitration or Mediation

Def endants first assert that because the plaintiff
purportedly agreed to submt “any controversy or dispute arising
out of or in connection with ... [his] ... enploynent... to
medi ati on and/or arbitration,” this matter is properly dism ssed
as the plaintiff is free to seek relief in either or both of

t hose foruns.



The Federal Arbitration Act, 9 U S.C. 81, et. seq. has
established a strong policy in favor of arbitration; it requires
rigorous enforcenent of arbitration agreenents. Mntze v.

Anerican Financial Services, Inc., 434 F. 3d 222, 229 (3d G

2006), citing Moses H Cone Menorial Hospital v. Mercury

Construction Corp., 460 U.S. 1, 24, 103 S.C. 927, 74 L.Ed.2d 765

(1983) and Dean Wtter Reynolds, Inc. v. Byrd, 470 U S. 213, 220,

105 S.Ct. 1238, 84 L.Ed.2d 158 (1985). The FAA federali zes
arbitration | aw and creates a body of federal substantive |aw
establishing and regulating the duty to honor an agreenent to

arbitrate. John Hancock Miutual Life Insurance Co. v. dick, 151

F.3d 132, 136 (3d Cir. 1998). Specifically, Section 2 of the Act
provides in relevant part:

“Awitten provisionin . . . a contract evidencing a

transaction involving comrerce to settle by arbitration a

controversy thereafter arising out of such contract

shall be valid, irrevocable, and enforceable, save upon such

grounds as exist in lawor in equity for the revocation of

any contract.” 9 U S.C § 2.

If a party to a binding arbitration agreenent is sued in
federal court on a claimthat the plaintiff has agreed to
arbitrate, he is entitled under the FAAto a stay of the court
proceedi ng pending arbitration and an order conpelling

arbitration. 9 US.C. 8§ 3-4; Al exander v. Anthony

International, L.P., 341 F.2d 256, 263 (3d Cr. 2003). I f al

of the clains are arbitrable, a court nay dismss the entire

action. See Blair v. Scott Specialty Gases, 283 F.3d 595 (3d
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CGr. 2002).

Al'l that having been said, however, arbitration is also a
matter of contract and a party cannot be required to submt to
arbitration any di spute which he has not agreed so to submt.

Howan v. Dean Wtter Reynolds, 537 U S. 79, 83, 123 S. Ct. 588,

591, 154 L.Ed.2d 491, 496-497 (2002). See Also, Johnson v.

Pennsyl vani a Nati onal |nsurance Co., 527 Pa. 504, 508, 594 A. 2d

296, 299 (1991); Lincoln System of Education v. Lincoln

Associ ation of University Professors, 467 Pa. 112, 119, 354 A 2d

576, 580 (1976). The question whether the parties have submtted
a particular dispute to arbitration, /i.e., the “question of
arbitrability,” is “an issue for judicial determ nation unless
the parties clearly and unm stakably provide otherw se.” Howan,

supra., quoting AT & T Technologies, Inc. v. Comrunications

Workers, 475 U S. 643, 649, 106 S.Ct. 1415, 89 L.Ed.2d 648 (1986).
Before directing the parties to proceed to arbitration, the court
nmust ascertain whether the parties entered a valid agreenent to
arbitrate by looking to the relevant state | aw of contracts.

Edwards v. Hovensa, LLC, 497 F.3d 355, 362 (3d Gr. 2007);

Digital Signal, Inc. v. VoicestreamWreless Corp., No. 04-2696,

156 Fed. Appx. 485, 487 (3d Cr. Dec. 5, 2005).
Recently, our coll eague Judge Savage had occasion to

consider this very sane issue in Hudyka v. Sunoco, lnc., 474

F. Supp. 2d 712 (E.D. Pa. 2007) and, as his summary of Pennsyl vani a



law is so conprehensive, we shall borrow it here:

To form an enforceable contract, there nust be an offer,
acceptance and consideration. Jenkins v. County of

Schuyl kill, 441 Pa. Super. 642, 658 A 2d 380, 383 (1995).
The offer and the acceptance mnmust include the essenti al
terms that both parties intend to be binding. 1n re Estate

of Hall, 1999 Pa. Super. 119, 731 A 2d 617, 621 (Pa. Super.
1999). The essential ternms nust be definite enough to
provide a basis for enforcing the agreenent. Biddle v.
Johnsonbaugh, 444 Pa. Super. 450, 664 A 2d 159, 163 (1995).
In other words, if the terns are indefinite, there is no
assent and, consequently, no agreenent. The “test for
enforceability of an agreenent is whether both parties have
mani fested an intention to be bound by its terns and whet her
the terns are sufficiently definite to be specifically
enforced.” Channel Hone Centers v. Grossman, 795 F.2d 291,
298-99 (3d Cir. 1986)(citing Lonbardo v. Gasparri Excavating
Co., 385 Pa. 388, 123 A 2d 663, 666 (1956). Summari zi ng,
under Pennsylvania law, a valid contract requires that: (1)
both parties nmust manifest an intention to be bound by the
agreenent; (2) the ternms of the agreenent nust be
sufficiently definite; and (3) there nust be consideration.
Blair, 283 F.3d at 603.

Agreenents to arbitrate in Pennsylvania are upheld only
where it is clear that the parties have agreed to arbitrate
their disputes - enploynent and otherwise - in a clear and
unm st akabl e manner. Quiles v. Financial Exchange Co., 2005
Pa. Super. 250, 879 A 2d 281, 287 (Pa. Super. 2005). Any
wai ver of an enployee’s statutory right to a judicial forum
to assert enploynment clains nust be clear and unm st akabl e.
General Electric Co. v. Deutz, 270 F.3d 144, 154 (3d Cr
2001) (quoting First Options of Chicago, Inc. v. Kaplan, 514
U S. 938, 944, 115 S. C. 1920, 131 L.Ed.2d 985 (1995).

Wt hout knowi ng the ternms of the contract, one cannot accept
them Quiles, 879 A 2d at 288. Therefore, an enpl oyee
cannot validly agree to arbitrate his clains unless he has
been advised of the arbitration terns.

Hudyka, 474 F.Supp.2d at 716.
In this case, the clause upon which defendants rely in

support of their request for dism ssal reads as foll ows:



Al ternative D spute Resol ution

|, the undersigned party, hereby agree to submt any
controversy or dispute arising out of or in connection with
my conpensation, enploynent or term nation of enploynent,
including but not limted to any statutory clains, such as
di scrimnation or harassnment to nediation and/or
arbitration

v | understand that this agreenent to nedi ate and/ or
arbitrate ny enploynent related cl ai ns does not
interfere or change ny status as an enpl oyee at wll,
and either I or the Ninety Nine Restaurant & Pub
(Ninety Nine) can term nate ny enploynent at any tine,
with or without cause.

v | understand that nediation and/or arbitration is
adm ni stered through the American Arbitration
Associ ati on (AAA) under the National Rules for the
Resol uti on of Enpl oynent Di sputes.

v | understand that if | need to initiate nediation
and/or arbitration, | need to call Human Resources and
request a copy of the “National Rules for the
Resol ution of Enpl oynent Disputes” and a “Request for
Medi ation/ Arbitration form” Once | conplete this
form | sent it back to Human Resources along with ny
check (for the appropriate anmount) nmade payable to
“American Arbitration Association.” M request form
along with all other necessary docunentation will be
forwarded to the American Arbitration Association for
pr ocessi ng.

v Medi ation/ Arbitration shall take place in or near the
city in which the Enployee is or was |ast enployed by
t he Conpany.

v | understand that judgnment upon the award rendered by

the nmediator(s) or arbitrator(s) may be entered by any
court having jurisdiction thereof.

v Enpl oyee and Ninety Nine nutually agree that any and
all clains or disputes Enployee may have now or in the
future with or against Ninety Nine, any parent or
subsidiary of, or any conpany affiliated with N nety
Nine, or any of its subsidiaries, and their officers,
directors, managers, enployees, or agents acting in
their capacity as such or otherw se, or that N nety
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Ni ne may have now or in the future with or agai nst
Enpl oyee, may be heard by a neutral nediator selected
fromthe roster of enploynment dispute nmediators of the
American Arbitration Association (“AAA’) in accordance
with the National Rules for the Resol ution of
Enpl oynment Di sput es.

v Not hing in this Agreenent shall be construed as
prohi biting the Enployee fromfiling an adm nistrative
charge of discrimnation, an unfair |abor practice, or
other alleged violation of law with the Equal
Enpl oynment Cpportunity Comm ssion, the National Labor
Rel ati ons Board, or any other governnment agency acting
pursuant to federal or state |aw

v Enpl oyee acknow edges and agrees that Ni nety N ne

engages in transactions involving interstate conmerce

and that his/her enploynent involves such comerce.
We have absolutely no evidence in this case fromwhich we can
ascertain the circunstances under which this clause was presented
to the plaintiff and executed. The agreenent itself is silent as
to how or what was offered by either party or as to what
consideration, if any, was provided to support it. W thus
cannot di scern whether the parties intended to be bound by this
agreenent and we therefore cannot find that it constitutes a
valid agreenent to arbitrate under Pennsylvania | aw.

Furthernore, the agreenent is also silent as to whether the
subm ssi on of disputes such as the one presented by the
plaintiff’s conplaint in this case is nandated by this agreenent.
| ndeed, it appears that the parties agreed only that any and al
claims which the enpl oyee/plaintiff “my have now or in the
future with or against [the defendants] nay be heard by a neutral

medi ator...” Thus, even assum ng arguendo that the parties
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entered into a valid and enforceabl e agreenent, it neverthel ess
does not appear that this agreement requires subm ssion of al
enpl oynent-rel ated di sputes to arbitration or nediation
Accordingly, we decline to dismss the plaintiff’s conplaint on
the basis of the foregoing arbitration/ nedi ation agreenent.

2. Motion to Dismss Plaintiff’s Claimfor Negligence.

I n Pennsyl vani a, the elenents of a cause of action based
upon negl i gence are:

(1) a duty or obligation recognized by the law requiring the

defendant to conformto a certain standard of conduct for

the protection of others against unreasonabl e risks;

(2) defendant’s failure to conformto the standard required,

(3) a causal connection between the conduct and the
resulting injury; and

(4) actual |oss or damage resulting to the plaintiff.

Nort hwestern Mutual Life Insurance Co. v. Babayan, 430 F.3d 121,

139 (3d Gr. 2005); Atcovitz v. Gulph MIIs Tennis dub, 571 Pa.

580, 586, 812 A 2d 1218, 1222 (2002). The existence of a duty is

a matter of law for the court to deci de. R W v. Munzek, 585 Pa.

335, 346, 888 A 2d 740, 746 (2005). In deciding whether to

i npose a duty, the Pennsylvania courts consider the foll ow ng
five factors: (1) the relationship between the parties; (2) the
utility of the defendant’s conduct; (3) the nature and
foreseeability of the risk in question; (4) the consequences of

i nposing the duty; and (5) the overall public interest in the



proposed solution. R W, 585 Pa. at 347, 888 A 2d at 747.

In this case, the conplaint is silent as to the nature of
the duty owed by the defendants to the plaintiff nor is it clear
how t he defendants breached that duty by term nating the
plaintiff’s enploynment. It should further be noted that the
Pennsyl vani a’s Wrker’s Conpensation Statute provides the sole
remedy for personal injuries allegedly sustained during the

course of enploynent. Mtczak v. Frankford Candy and Chocol ate

Co., 136 F.3d 933, 940 (3d Cir. 1998) citing, inter alia, 77 P.S.

8481(a); dinkscales v. Children’s Hospital of Philadel phia, G v.

A. No. 06-3919, 2007 U.S. Dist. LEXIS 83930, *33 (E.D. Pa. Nov.
9, 2007). For these reasons, we find that the plaintiff has
failed to state a cause of action for negligence under
Pennsylvania law. Count | of the conplaint is dismssed.
3. Mtion to Dismss Plaintiff’s Breach of Contract O aim
It is of course, axiomatic that a breach of contract claim
may not be maintained in the absence of a valid contract.
Babayan, 430 F.3d at 136. To reiterate, for a valid enforceable
contract to exist, the essential terns nust be definite enough to
evince the parties’ intent to be bound thereby and the agreenent

must be supported by adequate consideration. See, e.q., Blair

and Hudyaka, both supra. Here, the plaintiff appears to be
endeavoring to allege that some type of enploynent contract

exi sted between the parties and that “[t]he aforesaid pattern of
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m sconduct and deception of defendants constitute a nateri al
breach of statutory, express and/or inplied as a matter of |aw
contractual obligations, including third party beneficiary, of
Def endants, to which Plaintiff detrinmentally relied.”

(Complaint, Y22). dGven that it is inpossible to determ ne from
the face of the conplaint what the ternms of this alleged contract
are or whether in fact the parties intended or agreed to be bound
by those terns, we find dismssal of this claimto be warranted
as well. For these reasons, Count IIl is also dismssed.

4. Dismssal of Plaintiff’s Discrimnation and Retaliation

C ai ns.

Count 11 of the Conplaint seeks to recover damages under the
t heories of wongful term nation/discharge, discrimnation and
retaliation.

Again, the factual basis for Plaintiff’s purported
discrimnation/retaliation claimis unclear. Both Title VII of
the Civil R ghts Act of 1964 42 U. S. C. 882000e-2, 2000e-3, and
t he Pennsyl vani a Human Rel ati ons Act, 43 P.S. 8955(a), (d)
prohi bit enploynment discrimnation and retaliation on the basis
of race, color, religion, sex or national origin. Disability
discrimnation is al so nmade unl awful by the Anericans with
Disabilities Act, 42 U.S.C. 812112(a) and again the PHRA provides
i kewise. 43 P.S. 8455(a). The PHRA is construed and applied in
t he sane manner as are the federal discrimnation statutes.

Kelly v. Drexel University, 94 F.3d 102, 105 (3d Gr. 1996). As
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a precondition for filing suit under Title VII, the ADA and the
PHRA, a plaintiff nust exhaust a claimby presenting it in an
adm ni strative charge to the EEOCC and the PHRC. Nerosa v.

Storecast Merchandising Corp., Gv. A No. 02-440, 2002 U.S.

Dist. LEXIS 16210, *10-*11 (E. D. Pa. Aug. 28, 2002) citing Antol

v. Perry, 82 F.3d 1291, 1295-96 (3d Cr. 1996); Fakete v. Aetna,

Inc., 152 F. Supp.2d 722, 731 (E.D. Pa. 2001) and Deily v. \Waste

Managenent of Allentown, 118 F. Supp. 2d 539, 541 (E.D. Pa.

2000) .

To state a claimfor discrimnation under Title VII (and the
PHRA), the plaintiff here nmust show by a preponderance of the
evidence that (1) he was a nenber of a protected class, (2) he
was qualified for the position fromwhich he was (3) term nated,
(4) under circunstances which raise an inference of
discrimnatory action, the enpl oyer searched for or replaced the
plaintiff with an individual not within the protected class with
qualifications simlar to those which the plaintiff possessed.

See, Sarullo v. United States Postal Service, 352 F.3d 789, 797

(3d Gr. 2003); Hodson v. Alpine Manor, Inc., 512 F. Supp.2d 373,

385-386 (WD. Pa. 2007). 1In so far as M. Cosne fails to allege
anything in his conplaint other than the fact of his term nation,
i ncludi ng that he has exhausted his adm nistrative renedi es, we

must grant the defendants’ notion to dismss his clains for

12



discrimnation and retaliation in Count Il of his conplaint.?
Based upon all of the foregoing, we shall grant the
Def endants’ Mdtion to Dismss and/or Strike the Conplaint in part

pursuant to the attached order.?

1 W note that Defendants do not appear to be seeking the dismssal of
Plaintiff’s claimfor wongful discharge, also contained in Count Il of his
conplaint. This is appropriate as despite Pennsylvania s adherence to the at-
wi Il enploynent doctrine, an enployer has no right to discharge even an at-
will enployee if the firing would contravene a clear public policy or if it is
effected with the specific intent to harmthe enployee. A dism ssal which is
i nproper for either reason may be renedied by a tort action in wongful
di scharge. Scott v. Extracorporeal, Inc., 376 Pa. Super. 90, 95, 545 A 2d
334, 336 (1988), citing, inter alia, Darlington v. General Electric, Inc., 350
Pa. Super. 183, 504 A 2d 306 (1986); Veno v. Meredith, 357 Pa. Super. 85, 515
A . 2d 571 (1986). See Also, Ceary v. U S. Steel Corp., 456 Pa. 171, 319 A 2d
174, 176 (1974). The Pennsyl vania Worker’s Conpensati on Act has been held to
provide a basis for finding that term nation of an at-will enployee for filing
a worker’s conpensation claimviolates public policy. Shick v. Shirey, 552
Pa. 590, 603, 716 A.2d 1231, 1237 (1998). Thus, we find that the plaintiff’'s
conpl aint does sufficiently plead a cause of action for wongful discharge
under Pennsyl vani a | aw.

2 Gven our outright disnmissal of Counts | and Il such that the only

remaining claimis that for wongful discharge, we decline to address in great
detail the defendants’ remaining arguments in support of their nmotion to
strike the plaintiff’'s demand for statutory, punitive and other danages.
Suffice it to say that we find that Plaintiff has pled adequate facts which
may potentially entitle himto recover those itenms of damage under the
wrongful di scharge theory. Defendants remain free, of course, to renew their
argunents at the summary judgnment stage of these proceedings.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARCOS D. COSME - CVIL ACTI ON
VS.
NO. 07-CV-3153
STEVE DURHAM 99 WEST, | NC.,
d/ b/ a 99 RESTAURANT & PUB,
TC & C ENTERPRI SES, | NC.,
d/ b/a O CHARLI ES and d/ b/ a
O CHARLEY' S, I NC.,
O CHARLEY' S, | NC. ENTERPRI SE,
d/b/a O CHARLEY' S, | NC.

ORDER

AND NOW this 4t h day of February, 2008, upon
consi deration of Defendants’ Mtion to Dismss and/or Strike the
Plaintiff’s Conplaint (Docket No. 4) and Plaintiff’s Response
thereto, it is hereby ORDERED that the Modtion is GRANTED I N PART
and Counts | and II1l and those portions of Count Il which purport
to state causes of action for Discrimnation and/or Retaliation
are DI SM SSED wi th prej udi ce.

| T 1S FURTHER ORDERED t hat the Defendants are DI RECTED to

file an Answer to the remaining claimfor wongful discharge

within twenty (20) days of the entry date of this O der.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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