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Today we deci de one of the many cases arising fromthe rubble
of Enron Corporation, which fell fromits |ofty corporate perch in
2001 wreaki ng fi nanci al ruin upon thousands of investors, creditors,
and enpl oyees. Like a falling giant redwood, it took down with it
many nmenbers of its supporting cast. Qur present focus i s upon one
of those, Arthur Andersen, LLP, then one of the |argest accounting
and consulting firnms in the world.

Art hur Andersen appeals froma judgnent of conviction entered



in the Southern District of Texas upon a jury verdict finding it
guilty of obstructing an official proceeding of the Securities and
Exchange Conmmi ssion, in violation of 18 U S.C. 8§ 1512(b)(2). The
i ndictnment |eading to the conviction was returned on March 7, 2002,
chargi ng Andersen in a single count of corruptly persuadi ng one or
nore Andersen personnel to withhold, alter, destroy, or concea
docunents with the intent to inpair their availability in an
of ficial proceeding. That proceedi ng, which the governnent said
Ander sen knew was i mm nent and inevitable, was an investigation by
the SECinto the relationshi p between Enron and Andersen, fromwhom
Enron obtained accounting, auditing, and consulting services.

Trial comrenced on May 6, 2002, and the verdict was returned
on June 15, 2002. Wit |arge, the governnent says that Andersen,
in an effort to protect itself and its largest single account,
ordered a nmass destruction of docunents to keep themfromthe hands
of the SEC

Andersen asks this court to reverse its conviction, urging
errors in four evidentiary rulings, msconduct by the prosecutor in
his rebuttal jury summation, and two | egal contentions regarding the
requi red proof under § 1512(b)(2). The evidentiary rulings include
adm tting extensive evidence regardi ng two unrel at ed SEC enf or cenent
actions against Andersen, excluding evidence of the volune of
docunents Andersen did not destroy, and excluding inpeachnent
evi dence. Regarding the proof required by 8 1512(b)(2), Andersen

urges that given its elenent of “corruption,” the governnent had to
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prove nore than that it acted with an intent to inpede the SEC
Finally, Andersen asserts that the governnent had to prove that
Andersen intended to interfere with a “particular” proceedi ng.

W are not persuaded that this conviction is flawed by
reversible error and we affirmthe judgnent of conviction.

I

During the 1990's, Enron transforned itself froma natural gas
pi peline operator into a trading and investnent conglonerate with
a large volunme of trading in the energy business. Andersen both
audited Enron’s publicly filed financial statenents and provided
internal audit and consulting services. By the late 1990's,
Andersen’s “engagenent teani for its Enron account included nore
than 100 people, a significant nunber of which worked exclusively
in Enron quarters in Houston, Texas. From 1997 through 2001 the
engagenent teani s | eader was David Duncan. He was in turn subject
to certain managi ng partners and accounting experts in Andersen’s
Chicago office. Enron was a valued client producing 58 million
dollars in revenue in 2000 for Andersen with projections of 100
mllion for the next year. Enron’s Chief Accounting Oficer and
Treasurer throughout this period cane to the enploy of Enron from
the accounting staffs of Andersen, as did dozens of others. This
was a close relationship. Indeed, the jury heard evidence that
Ander sen renoved at Enron’ s request at | east one accountant fromhis
assignnment with Enron after Enron disagreed with his accounting

advi ce.



Wth Enron’s nove to energy trading and rapid growh cane
aggressive accounting, pushing Generally Accepted Accounting
Principles to its advantage. Part of this picture included Enron’s
use of “special purpose entities,” SPEs. These were “surrogate”
conpani es whose purpose was to engage in business activity with no
obligation to account for the activity on Enron’s bal ance sheet.
Four of these SPEs - called Raptors - play a large role in this
story. They were created in 1999 and 2001, with the assistance of
Andersen, largely capitalized with Enron stock. The Raptors engaged
intransactions wwth “LIJM” an entity run by Andrew Fastow, Enron’s
Chief Financial Oficer. By late 2000 and early 2001, the traded
price of Enron’s stock was dropping and sone of the Raptor’s
investnments were also turning downward. Sone of the SPEs were
profitable and sonme were experiencing sharp | osses. But aggregated
they reflected a positive return to Enron. GAAP would not permt
such an aggregation of the four entities and Andersen’s Chicago
office told David Duncan that it would not - that it was a “bl ack
and white” violation. That advice was ignored and the | osses were
buried under the profits of the group in the public reporting for
the first quarter 2001. The slide of Enron stock continued,
dr oppi ng sone 50% from January to August 2001.

The sunmmer of 2001 brought problens to Andersen on other
fronts, and these “unrel ated” events |ater becone inportant to the
i ssues before us. In June 2001 Andersen settled a dispute with the
SEC regarding Andersen’s accounting and auditing work for Wste
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Managenent Cor porati on. Andersen was required to pay sone $7
mllion, the largest nonetary settlenent ever exacted by the SEC
and Andersen suffered censure under SEC Rule 102(e). Then in July
2001, the SEC sued five officers of Sunbeam Cor poration and the | ead
Andersen partner on its audit.

Meanwhi | e, events at Enron began to accel erate. On August 14,
2001, Jeffrey Skilling, Enron’s CEQ resigned, pushing Enron stock
further dowmward. Wthin days, Sherron Wat ki ns, a seni or account ant
at Enron, fornerly at Andersen, warned Enron’s Chairman, Kenneth
Lay, that Enron “could inplode in a wave of accounting scandals.”
She al so warned David Duncan and M chael Odom an Andersen part ner
i n Houston who had oversight responsibility for Duncan. Chairnman
Lay pronptly asked Enron’s principal outside |egal counsel to
exam ne the accused transactions. And by early Septenber, senior
Andersen officials and nenbers of its |egal departnent forned a
“crisis-response” group, including, anong others, its top risk
manager and Nancy Tenpl e, an in-house | awer in Chicago assigned to
Enron matters on Septenber 28, 2001.

Possi bl e proceedi ngs becane a reality on Novenber 8, 2001, when
Ander sen recei ved an SEC subpoena. The tine |ine between Septenber
28 and Novenber 8, froma possibility of a proceeding to fact, is

important and we turn briefly to that narrative.!?

! The indictnment alleged that the acts of obstruction took place between
Cct ober 16 and Novenber 9, 2001.



On Cct ober 8, Andersen contacted a litigation partner at Davi s,
Pol k and Wardwel | in New York regarding representati on of Andersen.
The foll ow ng day, Nancy Tenpl e di scussed the problemof Enron with
seni or in-house counsel at Andersen. Her notes fromthis neeting
refer to an SEC investigation as “highly probable” and to a
“reasonabl e possibility” of a restatenent of earnings. Her notes
al so recorded, “w thout PSG agreenent, restatenent and probability
of charge of violating cease and desist in Waste Managenent.” Two
days | ater, on Cctober 10, M chael Odomurged Andersen personnel to
conply with the docunent retention policy, noting “if it’s destroyed
inthe course of normal policy and litigationis filed the next day,
that’s great . . . we’ve followed our own policy and what ever there
was that mght have been of interest to sonebody is gone and
irretrievable.”

On Cctober 12, Tenple entered the Enron crisis into Andersen’s
internal tracking systemfor legal matters, labeling it “governnent

regul atory investigation,” and asked Gdomif the engagenent t eamwas
in conpliance with Andersen’s docunent policy. Odom forwarded the
emai | to Duncan in Houston

Meanwhi | e, Enron was facing an October 16 date for announcing
its third quarter results. That release had to disclose a $1.01
billion charge to earnings and, to correct an accounting error, a
$1.2 billion reduction in sharehol der equity. Enron’s draft of the
proposed release described the charge to earnings as “non-

recurring.” Andersen’s Chicago personnel advised that this phrase
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was m sl eadi ng, but Enron did not change it. Wth one exception,
Andersen took no action when its advice was not followed: Tenple
suggested that Andersen’s characterization of the draft rel ease as
m sl eadi ng be deleted fromthe email exchanges.

An SECletter to Enron quickly foll owed t he rel eases of QOctober
16. In the letter the SEC advised that it had opened an infornal
i nvestigation in August and an additional accounting letter would
follow. Andersen received a copy of the letter on Friday, October
19. A Saturday norning conference of Andersen’s Enron crisis group
followed. Wiile the neeting traversed a range of issues, Tenple
again remnded all “to neke sure to follow the policy.” The
foll ow ng Tuesday, Cctober 23, Enron had a tel ephone conference with
security analysts. At the sane tine, Duncan schedul ed an “urgent”
and “mandatory” neeting in Houston at which, follow ng |engthy
di scussion of technical accounting 1issues, he directed the
engagenent teamto conply with Andersen’s records retention policy.

On QOctober 26, a senior partner at Andersen circulated an
article fromthe New York Tines discussing the SEC s response to
Enr on. In an enmail, he commented that “the problens are just
beginning and we will be in the cross-hairs. The nmarketplace is
going to keep the pressure on this and it’'s going to force the SEC
to be tough.” Evidence that this prediction of SEC toughness was
sound cane qui ckly. On Cctober 30, the SEC sent Enron a second

| etter requesting accounting docunents - a letter signed by the two



top enforcenent division officials.

Throughout this period Andersen’s Houston office shredded
docunents. Governnent w tnesses detailed the steady shreddi ng and
del etion of docunents and the quantity of paper trucked away from
the Houston office. Al nost two tons of paper were shipped to
Andersen’s main office in Houston for shredding. The governnent
produced an exhibit at trial charting the tinme and quantity of the
carted waste paper fromJanuary 2001 t hrough Decenber of that year.
The pounds carted remained fairly steady at a rate under 500 pounds,
but spi ked on Cctober 25 to just under 2500 pounds. The shredding
continued until the SEC served its subpoena for records on Novenber
8. Tenpl e advised Duncan that the subpoenae had been served. The
next day Duncan’s assistant advised the Houston team “Per DAVE -
No nore shredding. . . . W have been officially served for our
docunents.”

Enron filed for bankruptcy on Decenber 2, 2001. The foll ow ng
April, David Duncan pleaded guilty to obstructing the SEC.

I

W turn first to Andersen’'s clains of error in certain
evidentiary rulings at trial.

1

The first such contention urges error in the district court’s
excl usi on of Andersen’s evi dence of the vol une of docunents retained
by the engagenent teamthat were either not deleted or recaptured
and produced to the SEC This evidence was relevant, Andersen
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argues, because it is inconsistent with the charge that its
personnel were “corruptly persuaded” to destroy docunents and del ete
emails to keep themfromthe SEC. Andersen’s explanation for the
shreddi ng and del eting, at | east for the upward spi ke on Cct ober 23,
was that personnel in its Houston office were attenpting to clean
up their files in anticipation of their exam nation by Chicago
supervi sing personnel, and that the presence of nultiple copies of
significant docunents was evidence that there was “no systematic
attenpt to root out enbarrassing materials.” The argunent conti nues
that the district court m sunderstood the issue. Pointing to an in
limne order, Andersen argues that Judge Harnon believed the
proffered evidence i nadm ssible as an attenpt to of fer evidence t hat
“on ot her occasions the defendant acted i nnocently,” when the true
thrust of the evidence was to negate the evidence that any person
acting for Andersen acted corruptly and with the intent necessary
to conmt the charged crine.

The governnment replies that refusing to admt the docunents
into evidence was sinply the court’s enforcenment of its pretrial
ruling on discovery — that the defendant could not offer docunents
intrial that it had not produced for exam nation by the prosecution
before trial; that Andersen never authenticated the docunents nor
by a proper predicate denonstrated that the docunents not destroyed,
to which it wanted to point, were relevant Enron docunents.
Rel atedly, the governnent notes that other evidence was before the
jury denonstrating that not all of the docunents were destroyed.
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Finally, it argues that the evidence supporting Andersen’s
conviction is so powerful, that any error was not reversible error.

The governnent relied on the volune of docunents destroyed as
evi dence of Andersen’s intent. It follows that conpetent evi dence
countering the governnment’s proof of the volunme of shredding, as
well as its timng, undeni ably had sone rel evance. To put the issue
in perspective, Andersen did not attenpt to deny that it shredded
| arge nunbers of docunents and for sustained periods, |eaving the
governnent’s assertion to this extent largely unchall enged. Nor
does Andersen’s principal argunent claimerror in the exclusion of
speci fic docunents all eged to have been destroyed. In sum that all
docunents were not destroyed and that |arge nunbers of docunents
were produced to the SEC by Andersen was not challenged.? Sonme 21
boxes of Duncan’s preserved desk files were introduced by Andersen
and displayed to the jury. Andersen’s explanation for the
undeni abl e surge in shredding and the persistent and uncustonmary
rem nders to enpl oyees t o abi de Andersen’s retenti on policy was that
it wanted to |leave only the work papers of auditing efforts, and
that Duncan did not want his superiors in Chicago to face his
unkenpt files. That explanation pointed to the upsurge in papers
trucked away shortly after he learned of his superior’s planned

visit to Houston. The jury was free to evaluate this testinony.

2 There was a nisstatement by a prosecutor regarding an enmail he
represented to the jury was del eted and not produced by Andersen. That was
corrected on the objection of the defense. W describe this event later in Part
IV whil e addressi ng Andersen’s cl ai mof prosecutorial m sconduct.
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Andersen maintained at trial that it was not offering the
speci fic docunents into evidence and hence its proffer of docunents
not identified to the prosecution as trial exhibits beforetrial did
not violate the pretrial order entered by the trial judge; that it
wanted to place into perspective the governnent’s evidence of the
anount of paper carted away by proof of the large anount of
docunents produced for the SEC. The governnent responded at tri al
t hat the evidence would not be rel evant wi thout the predicate proof
of what the docunents were and that proof, if forthcom ng, woul d put
the proffer in the teeth of the pretrial preclusion order. Fi ne
point it is, but we cannot conclude that the trial judge abused her
discretion in this ruling.

Regardl ess, even if there was a sufficient show ng that these
docunents were relevant to the SEC proceeding, it is clear that
Andersen was denied only this particular nmethod of denonstrating
that it produced a | arge nunber of docunents; that it otherw se nade
this showng at trial is not seriously challenged. The district
court observed that there was “anpl e evidence already in the record
that all the docunents were not destroyed” and that “Andersen does
not need to i ntroduce evi dence of 1660 boxes of remaini ng desk files
to make this point.” Any error was not reversible error.

In sum we are not persuaded that the district court commtted
reversible error inits rulings regarding the evidence of the vol une
of docunents destroyed or retained.

2
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We turn next to Andersen’s contention that the district court
erred in allowing the governnent to offer evidence of two SEC
proceedings filed against it arising out of Andersen’s work with
Sunbeam Corp and WAaste Managenent, Inc. Andersen argues that the
evi dence of these charges of its m sconduct and their settl enent was
not relevant in that there was no evidence that they were connected
to any “corrupt persuader,” or that any partner at Andersen i nvol ved
in work at Sunbeam or WAste Managenent was also involved with its
Enron account. It concedes that while the fact of these two
difficulties with the SEC offers at least “a small kernel” of

rel evant evidence that “coul d have been thought relevant,” far too
much detail of the unproved accusations and settlenents were
admtted. This excess was such that the jury could not be expected
to cabin its consideration to Andersen’s notive in shredding
docunents. Rather, the argunent goes, the governnent was all owed
to prove that Andersen was “a bad corporate actor and should be
found guilty for that reason al one.”

Rul e 404(b) is a rule of inclusion allow ng proof of prior bad
acts of a defendant when the acts are relevant to an issue other
than the defendant’s character, such as “notive, opportunity,
intent, preparation, plan, know edge, identity, or absence of

m st ake or accident.”® \Wen the rel evance of an i ssue i s shown, the

inquiry turns to Rule 403, which requires the exclusion of the

8 FeD. R EviD. 404(b).
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evidence if its relevance is substantially outwei ghed by the danger
of unfair prejudice.* There nust be a “genuine risk that the
enotions of the jury will be excited to irrational behavior,” and
the risk nmust be “disproportionate to the probative value of the
of fered evidence.”®> W will reverse only on a clear showing of a
prejudi ci al abuse of discretion.?®

The governnent opened its case with the testinony of Thomas
Newkirk, one of four associate directors in the D vision of
Enforcenent of the SEC He explained (1) the structure of the
Agency; (2) the difference between a matter under investigation or
MJl and a formal inquiry; (3) that a 102(e) proceeding is directed
at professionals engaged in m sconduct in their practice before the
comm ssion, such as |awers or accountants; and (4) that this
proceedi ng could result in both a prohibition of practice before the
SEC and censure for unprofessional conduct. He also explained that
“alnmost without fail” a restatenent of earnings by a Fortune 500
conpany will pronpt a formal investigation and that docunents for
the investigation are obtained by subpoena.

Newkirk’ s attenti on was then drawn to prior proceedi ngs by the

SEC agai nst Andersen. He explained to the jury that Sunbeamwas a

4 FeD R EVID. 403.

5 United States v. Beechum 582 F.2d 898, 915 n.20 (5th G r. 1978)
(quoting Trautman, Logical or Legal Relevancy A Conflict in Theory, 5 VAnD. L.
Rev. 385, 410 (1952)).

6 United States. v. Davis, 546 F.2d 583, 592 (5th Gr. 1977).
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publ i ¢ conpany whose stock was traded on t he New Yor k St ock Exchange
in the 1990's. Andersen was its auditor when in Novenber 1998
Sunbeam filed a restatenent of its earnings, reducing its earnings
for two previous quarters by $60 mllion, nearly 30 percent of its
earnings for that period. Under his supervision, the SEC on May 12,
1998, | aunched an i nvestigationinto Sunbeani s financi al statenents.
He expl ai ned the course of the investigation, including Andersen’s
production of docunents under an SEC subpoena and the filing of a
conplaint in the United States District Court in Florida. The
conplaint, also admtted into evidence, charged five officers from
Sunbeam and t he Ander sen engagenent partner with fraud. An anended
conplaint was filed on July 11, 2001.°

Newkirk then outlined the SEC acti on t aken agai nst Ander sen and
Wast e Managenent. As he explained it, Waste Managenent, a Fortune
500 Conpany whose stock was traded on the New York Stock Exchange,
filed a restatenent of earnings for the years 1992 t hrough the first
three quarters of 1997 of nore than $1.7 billion, the |argest
restatenent in history, pronpting a formal investigation. There had
been an informal investigation, but on the filing of the fornal
investigation, the SEC pronptly issued a subpoena for Andersen
docunents. Then on June 19, 2001, the SECfiled a conplaint in the
Federal District Court in Washington, D.C. Andersen consented to

a decree enjoining it fromfuture violations of the Securities Laws.

” At this juncture Judge Harnon instructed the jury that these docunents
were only evidence of the SEC s statenents, not the truth of the statenents.
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The Federal Court al so inposed a fine of $7 mI1lion agai nst Andersen
and fines of from30 to 50 thousand dol |l ars agai nst three Andersen
partners sued in that case. This was the | argest fine against a Big
Five firmsought and obtained by the SEC. Finally, the governnment
of fered through Newkirk the censure of Andersen for issuing false
and m sl eading statenents that its audit of Waste Managenent had
been conducted in accordance wth generally accepted accounting
princi pl es.

Andersen’s contention that the evidence of its difficulties
wth the SEC in the Sunbeam and WAste Managenent cases was not
relevant is not persuasive. The district court carefully exam ned
this questioninawitten  ruling before trial to which she adhered
intrial.

The defense of Andersen faced three large realities. First,
David Duncan, its partner in charge of the Enron account, pleaded
guilty to a crimnal charge of obstruction, confessing intent to
i npede the SEC investigation by shredding docunents. Second, it
could hardly deny that Andersen engaged in massive shreddi ng and
deletion of files as a part of senior managenent’s investigation of
its handling of Enron, including difficulties with the accuracy of
Enron’s financial statenent. Third, it nust have known that a
restatenent of earnings of any appreci able size by a Fortunate 500
conpany woul d pronpt a formal SEC i nvestigati on and subpoena for its

docunents. A contrary contention was a hard sell, at best.
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As for Duncan, Andersen’s able trial counsel suggested in his
cross exam nation that Duncan was innocent, despite his plea of
guilty. The large shredding was said to be an effort to catch up
wth the cleaning of files that had been put aside, contrary to
Andersen’s records retention policy and to get the files in order
for review by Andersen’s Chi cago-based supervisors. It was not to
frustrate an SEC i nvesti gati on.

Under the court’s charge, the governnent had the burden of
proving that the shredding was done with the intent to subvert,
underm ne, or inpede an official proceeding, including proceedings
before the SEC. In confronting that burden, the governnent urged
that Andersen’s difficulty with the SEC in other matters was the
backdrop to Andersen’s destruction of docunents in its interna
investigation of its work for Enron. Specifically, the governnent
noted that the trouble at Enron canme within nonths of Andersen being
hit in the Waste Managenent case with the | argest fine ever inposed
by the SEC upon a Big Five accounting firm acconpani ed by censure
and a consent to an injunction not to mslead in violation of the
securities laws, and that this blow was quickly followed by the
filing of an anended conplaint in the SEC s Sunbeam suit which
| evel ed charges of fraud agai nst Sunbeamofficials and the Andersen
partner in charge of that account. This backdrop, wth its
attendant press, includes the quickly foll ow ng sudden resignation
of Skilling, Enron’s CEOQ in August 2001. That is, trouble with
Enron, Andersen’s | argest account, cane into view |l ess than 90 days
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fromthese | arge devel opnents in Andersen’s difficulties with the
SEC regarding its work with both Sunbeam and WAste Managenent.

These “prior” acts were indisputably relevant to the question
of Andersen’s intent inits destruction of Enron-rel ated docunents.
This was evidence of Andersen’s actual experience with restating
earnings and the inevitability of an SEC subpoena. It was evi dence
t hat Andersen knew its audit work would be at issue. Moreover, it
was a powerful rebuttal of the testinony of Andersen’s SEC expert,
John Riley, that no SEC subpoena was expected until the end of the
first week in Novenber.

Ander sen urges t hat evi dence about Sunbeamand WAst e Managenent
could not be relevant, absent proof that the facts offered were
known by a single person, a corrupt persuader. It urges that it
cannot be charged with the collective know edge of all its agents.
The governnent replies that the lawis to the contrary, pointing to
deci sions of courts of appeals.® W need not resolve that debate.
The notes of Nancy Tenple, an in-house | awer, nake clear that she
was keenly aware of the cease and desist order and the 102(e)
censure proceedi ngs in Waste Managenent, and that she vi ewed Waste
Managenent and Sunbeam as a “nodel” for the Enron difficulties.
There is nmuch nore. On Novenber 6, Lawence Rieger, a senior
partner, sent an enmail to Tenple with press accounts of the press

rel eases by Sunbeam and Waste Managenent. He included an Andersen

8 United States v. Bank of New Engl and, 821 F.2d 844, 856 (1st Cir. 1987);
Steere Tank Lines, Inc. v. United States, 330 F.2d 719, 724 (5th Gr. 1963).
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menor andum entitled “Action Steps in Response to Indications of
Possi bl e Restatenent of Financial Statenent.” That docunent had
been distributed to all U S. partners. Gool sby, an Andersen
partner, and John Ri | ey had extensive know edge of the proceedi ngs
i n both Wast e Managenent and Sunbeamand partici pated i n conference
calls with Andersen personnel addressing the Enron “crisis.”
Gool shy had signed the court papers in Waste Mnagenent. David
Duncan, who had never worked on either Waste Managenent or Sunbeam
matters, knew about those cases. It defies commbn sense to assert
that partners in Andersen woul d not be i nforned about both of these
cases. At the least, a jury could reasonably so concl ude.

Andersen retreats to the contention that in any event there was
too nuch detail about unproved charges, detail that was unnecessary
and prejudicial. It points out that its offer to stipulate to the
fact of the prior occurrences was not accepted. W are unpersuaded.
The governnment was not required to accept a sterile recitation of
the prior events. Rather, it was entitled to | eave the clothes on
these events, so recent. The district court carefully instructed
the jury regarding the limts upon the evidence. Many of the
docunents were redacted before being sent into the jury room and
counsel had full opportunity to place the events in perspective
t hrough cross exam nation and closing argunent. W find no abuse
of discretion in the trial judge' s weighing of the probative val ue
of the evidence and the risk of collateral prejudice.

3
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Andersen next contends that the district court erred in
excluding evidence of statenents nade by Kathy Agnew during an
interview with the FBI. According to Andersen, these statenents
woul d have enabl ed Andersen to i npeach one of the governnent’s key
pi eces of evidence suggesting a |link between Andersen’s decision to
destroy docunents and its concern over an SEC investigation of
Enr on.

During the testinony of Agent Sullivan, the agent supervising
the FBI’' s i nvestigati on of Andersen, the governnent introduced notes
t aken by Agnew of an Oct ober 23, 2001, neeting with Andersen part ner
Thomas Bauer. |In these notes, Aghew wote: “Cl ean up docunentati on.
SEC voluntary request. Two suits, nore on the way.” Andersen did
not challenge the adm ssion of Agnew s notes, attack Agnew s
credibility, or attenpt to introduce evidence of other statenents
made by Agnew whil e Agent Sullivan was on the stand. Several weeks
| ater, however, the day before cl osing argunents, Andersen attenpted
to introduce an FBI report witten by Agent Sullivan sunmari zi ng
statenents Agnew nade about the OCctober neeting. The report
i ndi cates that Agnew did not specifically renmenber the COctober 23
nmeeting, but she recalled that their goal was to ensure that the
wor kK papers were conpl ete.

Andersen clainms that the statenents recorded in Sullivan's
report were adm ssi bl e under Federal Rul e of Evi dence 806 to i npeach
the out-of-court statenents in her notes. W disagree. Rule 806
allows a party to attack the credibility of a declarant when a
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hearsay statenent or a statenent defined in Rule 801(d)(2)(0O, (D),
or (E) has been admtted.® Rule 806 does not apply in this case,
however, because the Agnew notes were not hearsay: the governnent
did not admt themto prove the truth of the statenents contained
in them The statenents were instead admtted only to show that
they were nade and that Andersen knew that it was subject to SEC
i nvestigation. Because the statenents were not hearsay, Rule 806
does not apply.

| ndeed, Andersen effectively concedes this point inits reply
brief, insisting that the notes were admtted for the truth of the
proposition they “inplicitly” advanced -- that Andersen personnel
were instructed to destroy docunents because t he SEC was conducti ng
an inquiry. That the notes nmamy have suggested a |ink between
Ander sen’ s docunment destruction and the SEC, however, does not alter
the fact that the statements in the notes were not admtted for
their truth.

Nonet hel ess, Andersen urges that Agnew s notes were admtted
i nto evidence only under Rule 801(d)(2)(D) and that Rul e 806 shoul d,
by its ternms, allowfor the adm ssion of the FBI report. Andersen’s
argunent is unpersuasive for several reasons. First, despite

Andersen’s claim it is not apparent from the record that the

® FED. R EviD. 806. Rule 806 provides in pertinent part: “Wen a hearsay
statenent, or a statenment defined in Rule 801(d)(2)(CQ, (D), or (E), has been
admitted in evidence, the credibility of the declarant nay be attacked, and if
attacked may be supported, by any evi dence which woul d be admi ssible for those
purposes if declarant had testified as a witness.”
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district court relied on Rule 801(d)(2)(D) in admtting the notes
because Andersen nmade no objection to their adm ssion and the court
did not address the matter directly. Since the notes were readily
adm ssible as non-hearsay statenents wthout regard to Rule
801(d)(2) (D), we will not presune that Rule 801(d)(2)(D) was the
sole basis for their adm ssion. Mor eover, Andersen appears to
assune that Rule 806 applies whenever a statenent m ght have been
admtted under Rule 801(d)(2)(D), even if it was in fact admtted
on other grounds. W do not read Rule 806 so broadly. As the
Advi sory Comm ttee notes nake clear, the purpose of Rule 806 was to
allow for the inpeachnent of a hearsay declarant.!® Because the
statenents in Agnew s notes were not hearsay at all, Rule 806 sinply
does not apply.

We conclude that the district court did not conmt reversible
error by refusing to admt the FBlI reports of an interview with
Agnew.

11

Andersen contends that the jury instructions were flawed in

three ways: first in explaining the neaning of “corruptly

persuades,” thenin msstatingthe el enent of “official proceeding,”
and finally in not instructing the jury that the governnent had to
prove that Andersen knew that its destruction of records was

unl awf ul .

10 See FED. R EviD. 806 advisory conmittee’s notes.
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“We review the rejection of a requested jury instruction for
abuse of discretion, “affording the trial judge substantial |atitude
in tailoring [the] instructions.’”! Reversal is required only if
the requested instruction "1) is substantively correct; 2) was not
substantively covered in the charge actually delivered to the jury;
and 3) concerns an inportant point inthe trial so that the failure
togiveit seriously inpaired the defendant’s ability to effectively
present a defense."'? No error results froma court’s refusal to
give an instruction that is not substantially correct in its
statenent of the |law 3

1

Ander sen was convicted of obstructing justice under what has
cone to be known as the “corrupt persuasion” prong of 18 U S. C
8§ 1512(b)(2)(A) &B). It provides:

Whoever knowingly wuses intimdation, threatens, or

corruptly persuades anot her person, or attenpts to do so,
or engages in msleading conduct toward another person,

wth intent to . . . cause or induce any person to (A)
w t hhold a record, docunent, or other object, from
an official pr oceedi ng; [or] (B) alter, destroy,

mutilate, or conceal an object with intent to inpair the
object's integrity or availability for use in an official
proceeding . . . shall be fined under this title or
i nprisoned not nore than ten years, or both.

In this case, the charge read in relevant part:

1 United States v. Morales, 272 F.3d 284, 289 (5th Cr. 2001).
12 ] d.
¥ 1d.; United States v. Dixon, 185 F.3d 393, 402-03 (5th Cr. 1999).
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To “persuade” is to engage i n any non-coercive attenpt to
i nduce another person to engage in certain conduct. The
word “corruptly” nmeans having an inproper purpose. An
i nproper purpose, for this case, is anintent to subvert,
underm ne, or inpede the fact-finding ability of an
of ficial proceeding.

Andersen’s principal argunent is that the district court’s
definition of the term®“corruptly” in 8 1512(b)(2) renders the term
superfluous. Andersen argues that, since 8 1512(b)(2) explicitly
requires that the accused act with the intent to withhold materials
froman official proceeding, the term “corruptly” has no neaning
under the district court’s definition. Andersen wurges that
“corruptly persuades” requires nore than an intent to w thhold
docunents. Andersen contends that the term should be read to
require either proof that the person persuaded violated an
i ndependent duty or that the person engaged in inherently cul pable
conduct, such as bribery.

The governnent chal | enges Andersen’s basi c contention that the
term“corruptly” woul d have no i ndependent neaning if defined as “an
I nproper purpose.” The governnment relies on the ternmis plain
meaning, its definition in closely related statutes, the statute’s
structure, and legislative history. Specifically, the governnent
notes that courts have routinely defined the term “corruptly” in

conpani on statutes |like 88 1503 and 1505 to require “an i nproper

1418 U.S.C. 8§ 1505 criminalizes, in relevant part, anyone who “corruptly

. i nfl uences, obstructs, or inpedes or endeavors to i nfluence, obstruct, or

i npede the due and proper administration of the |aw under which any pending

proceedi ng i s bei ng had before any departnment or agency of the United States, or

bei ng had by either House, or any conmttee of either House or any joint
comittee of the Congress.”
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purpose.”®™ |In United States v. Reeves, for exanple, we defined the
termto be an intent to “secur[e] inproper benefits or advantages
for one’'s self or for others.”?® The mjority of <circuits
interpreting the termas used in 8§ 1512(b) have reached a simlar
result, defining “corruptly” in terns of inproper purpose despite
the dimlight it casts upon its neaning, its circularity aside.?

W find Andersen’s surplusage argunent unper suasi ve.
Andersen’s argunent relies heavily on the Third Grcuit’s decision

in United States v. Farrell.?!® In Farrell, a divided panel

15 See United States v. Haas, 583 F.2d 216, 220 (5th Gr. 1978) (defining
“corruptly” as “for an i nproper purpose” or “an evil or w cked purpose”); United
States v. Partin, 552 F.2d 621, 641-42 (5th Cr. 1977).

16 752 F.2d 995, 1002 (5th Cir. 1985) (interpreting “corruptly endeavor”
as related to obstructing the due adm nistration of the tax | aws).

7 United States v. Shotts, 145 F.3d 1289, 1300-01 (11th Cr. 1998) (“It
is reasonable to attribute to the ‘corruptly persuade’ |anguage in Section
1512(b), the sane well-established neaning already attributed by the courts to
the conparable |anguage in Section 1503(a), i.e., notivated by an inproper
purpose. W are unwilling to follow the Third Circuit’'s lead in inmposing a
requi renment for an additional level of culpability on Section 1512(b) in the
absence of any indication that Congress so intended and i n the face of persuasive
evidence that it didnot.”); United States v. Thonpson, 76 F.3d 442, 452 (2d Gir.
1996) (finding § 1512(b) not to be unconstitutionally overbroad or vague because
“Section 1512(b) does not prohibit all persuasion but only that which is
“corrupt[ ],’" and “[t]he inclusion of the qualifying term ‘corrupt[ ]’ neans
that the government must prove that the defendant’s attenpts to persuade were
notivated by an i nproper purpose”); see also United States v. Khatanm, 280 F.3d
907, 911-12 (9th G r. 2002) (“Synthesizing these various definitions of ‘corrupt’
and ‘persuade,’ we note the statute strongly suggests that one who attenpts to
“corruptly persuade’ another is, given the pejorative plain meaning of the root
adjective ‘corrupt,’ notivated by an inappropriate or inproper purpose to
convi nce another to engage in a course of behavior--such as inpedi ng an ongoi ng
crimnal investigation.”). But see United States v. Farrell, 126 F.3d 484, 490
(3d Cr. 1997) (“[B]ecause the ‘inproper purposes’ that justify the application
of 8 1512(b) are already expressly described in the statute, construing
‘corruptly’ to nmean nerely ‘for an inproper purpose’ (including those described
in the statute) renders the term surplusage, a result that we have been
adnoni shed to avoid.”).

18 126 F.3d 484 (3d Gr. 1997).
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concluded that the term*“corruptly persuades” in 8§ 1512(b) did not
proscribe “a noncoercive attenpt to persuade a coconspirator who
enjoys a Fifth Arendnent right not to disclose self-incrimnating
information . . . fromvolunteering information to i nvestigators.”?®
In reaching its decision, the court specifically rejected the notion
that the term could nean “persuades with the intent to hinder

comuni cation to | awenforcenent,” concl udi ng that such a definition
“woul d render the word ‘corruptly’ neaningless.”? The panel also
dism ssed the relevance of court decisions interpreting the term
“corruptly” in conpanion statutes like 8 1503.2! Although these
decisions had routinely defined the termto nean “with an i nproper

purpose,” the court found these decisions unpersuasive because of
the differences between 8§ 1512 and § 1503.%2 Unlike 8§ 1512(b), 8§
1503 does not include any nens rea elenent except the term
“corruptly.” Section 1512(b), by contrast, expressly requires a
specific intent to w thhold docunents frominvestigators. Wththis

in mnd, Andersen asserts that a definition which nmakes sense in §

1503 becones surpl usage when applied to § 1512(b). %

9 1d. at 488.
20 |1d. at 487.

2118 U.S.C. § 1503(a) provides, in relevant part, that “[w] hoever . .
corruptly . . . influences, obstructs, or inpedes, or endeavors to influence,
obstruct, or inpede, the due adm nistration of justice, shall be punished as
provided in subsection (b).”

22 Farrell, 126 F.3d at 489-90.
2 1d. at 490.
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The Third G rcuit, however, did not define theterm“corruptly”
to require the violation of an i ndependent |egal duty, as Andersen
clains.? Rather, it held the converse, that encouragi ng another to
exercise a constitutional right is not corrupt.? The Farrell court
specifically declined to define the termin any detail or to give
substantive content to the term Rather, the decision can fairly
be read nore narrow y: that a person who persuades soneone to i nvoke
his Fifth Amendnent right does not violate the statute.

Andersen is incorrect, noreover, in its contention that the
court’s definition of “corruptly” rendered the term superfluous.
The court defined “corruptly” to nean “an intent to subvert,
undermne or inpede the fact-finding ability of an official
proceedi ng.” Andersen contends that “corruptly” has no i ndependent
meani ng under this definition because § 1512(b) al ready separately
requires anintent to inpede the fact-finding ability of an offici al
proceedi ng. Section 1512(b), however, requires an “intent to inpair
the . . . integrity or availability [of an object] for use in an

of ficial proceeding”; it does not focus on underm ning an agency’s

24 1d. at 488 (“[We are hesitant to define in nore abstract terns the
boundari es of the conduct punishable under the sonmewhat anbi guous ‘corruptly
persuades’ clause. However, we do not think it necessary to provide such a
definition here because we are simlarly confident that the ‘cul pabl e conduct’
that violates 8§ 1512(b)(3)'s ‘corruptly persuades’ clause does not include a
noncoercive attenpt to persuade a coconspirator who enjoys a Fifth Amendnrent
right not to disclose self-incrimnating information about the conspiracy to
refrain, in accordance with that right, from volunteering information to
i nvestigators.”).

% |1d. at 488-89.
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fact-finding ability. In short, as defined by the court, “corruptly”
was not a mrror of 8 1512(b)’s intent requirenent.

This point becones nore apparent when the charge is read in
full. The district court instructed that “[a]n inproper purpose,
for this case, is an intent to subvert, underm ne, or inpede the

fact-finding ability of an official proceeding,” including “subvert”
and “underm ne” as urged by Andersen.?® Acting with an intent to
“subvert, underm ne, or inpede” an investigation narrowed the reach
of the statute, insisting upon a degree of culpability beyond an
intent to prevent a docunent from being available at a later
pr oceedi ng. A routine docunent retention policy, for exanple

evidences an intent to prevent a docunent from being available in
any proceeding. But it does not alone evidence an intent to
“subvert, wundermne, or inpede” an official proceeding. In
narrowi ng the statute’s potential reach, the district judge rejected
the governnent’s argunent that the jury should be charged on the
bare bones of the statute and shaped the charge to the facts of the
case. It also gave neaning to “corruptly persuades.” “Subvert”

means “to overturn or overthrow fromthe foundation, ruin” or “to
pervert or corrupt by an undermning of norals, allegiance, or
faith.” The nost rel evant definition of “underm ne” is “to subvert

or weaken insidiously or secretly.” |npede neans “tointerferewth

26 The limting words “for this case” were included at Andersen’s urging.
The word “i npede” was requested by the governnment and i ncl uded over the objection
of Andersen.
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or get in the way of,” to “hold up.” Each of these terns inplies
a degree of personal culpability beyond a nere intent to nake
docunent s unavai l abl e.

The legislative history of § 1512(b), explored by the dissent
in Farrell, further persuades us that the district court’s charge
was correct.? Section 1512(b) was enacted to replace and expand
the witness protection provisions incorporated in 8 1503. As
initially drafted, 8 1512(b) did not bar noncoercive conduct
performed with anintent to hide information frominvestigators; one
could violate the statute only through intimdation, use of physi cal
force, threats, or msleading conduct. Congress added the term
“corruptly persuades” in 1988 to “include in section 1512 the sane
protection of w tnesses from non-coercive influence that was (and
is) found in section 1503.” Congress knewthat courts had uniformy
defined “corruptly” in 8 1503 as “notivated by an i nproper purpose,”
and it is logical to give the word “corruptly” in 8 1512 the sane
meaning that it has in 8 1503. At the very least, this |legislative
history — and its clear intent to crimnalize non-coercive conduct
— deflates Andersen’s “structural” argunment that 8§ 1512 targets

certain nmeans used to obstruct justice and not just notive.?8

27 Farrell, 126 F.3d at 491-93 (Canpbell, J., dissenting).

28 Andersen argued that the structure of the statute required the
definition of “corruptly persuades” to be based on the neans of persuasi on used
rather than the persuader’s notive or intent. |t points out that, before the
statute was anended to include “corrupt persuasion,” the statute crimnalized
only certain behaviors — nanely, the use of intinmidation or physical force
threats, and m sl eadi ng conduct. Andersen argued that it woul d be anonal ous to
construe the term“corruptly persuades” differently; it nust al so be interpreted
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We are persuaded that defining “corruptly” as “notivated by an
I nproper purpose” conports easily with the legislative history.
Congress intended that 8§ 1512(b) have the sane substantive scope as
former 8§ 1503. Since § 1503 proscribed conduct undertaken “wi th an
i nproper purpose,” 8§ 1512(b) should al so do so.

Andersen requested that the jury be instructed that the only
way corrupt persuasion may be found is by an inproper nethod or a
violation of an independent |legal duty. W find no court that has
cone to this conclusion. Andersen bases its argunent on Farrell,
but Andersen’s description of the holding is an inconpl ete statenent
of the Third CGrcuit’s viewoint. Farrell made clear that a
violation of an independent legal duty is sufficient to prove
corrupt persuasion, and it refused to define “corruptly persuade”
as acting with an inproper purpose, but it did not hold that
violating an independent |egal duty or persuading by an inproper
net hod was the only way to establish a § 1512(b) violation.? The
statute itself has no such requirenent.

Ander sen, noreover, gives no expl anati on why “i nproper purpose

shoul d require unlawful conduct. Under the caselaw, “corruptly

to require simlarly cul pabl e actions.

2 Farrell, 126 F.3d at 488-90 (explaining that it was “hesitant to define
in nore abstract ternms the boundaries of the conduct punishable under the
sonewhat anbi guous ‘corruptly persuades’ clause,” and finding it unnecessary to
do so because the conduct at issue - “a noncoercive attenpt to persuade a
coconspirator who enjoys a Fifth Amendment right not to disclose
self-incrimnating informati on about the conspiracy to refrain, in accordance
with that right, from volunteering information to investigators” - could not
satisfy the statute).
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requires an inproper purpose, not inproper neans,3° and Andersen
offers no explanation why “inproper purpose” should require
“i nproper neans.” |ndeed, the neans used woul d seemto be rel evant
only to the extent that they shed |ight on whether the purpose was
i nproper. Moreover, the only exanples of “unlawful conduct” that
Andersen gives are bribery and counseling a witness to lie. The
statute would have little independent reach, however, if it could
be violated only through bribery or suborning perjury because such
conduct isto alarge extent crimnalized in other provisions of the
crimnal code. Yet Andersen offers no other exanples of
“cul pable” or “unlawful” conduct sufficient, under its test, to
trigger the statute. We cannot |ightly conclude that Congress
intended for the statute to do only work already done by the
crim nal code.

Finally, even ignoring Andersen’s failure to request a
substantially correct instruction, the submtted instruction
survives harm ess error review. Trial error is harmess unless it
had a “substantial and injurious effect or influence in determ ning

the jury’s verdict,” or leaves us in “grave doubt” as to whether it
such an effect. On the facts of this case, that the jury was not

required to find a violation of an independent |egal duty did not

% See, e.g., US. v. Khatam, 280 F.3d 907, 911-12 (9th Cr. 2002); US
v. Shotts, 145 F.3d 1289, 1301 (11th Cr. 1998); United States v. Thonpson, 76
F.3d 442, 452-53 (2d Cir. 1996).

3118 U.S.C. § 1622, for exanple, crimnalizes subornation of perjury.
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have a substantial and injurious effect on the verdict. The jury
was instructed that to corruptly persuade another, Andersen nust
have acted with an intent to subvert, underm ne, or inpede the fact-
finding ability of an official proceeding. Contrary to Andersen’s
assertions, this instruction does not read “corruptly persuade” out
of the statute. Acting with an intent to withhold a record froman
of ficial proceeding casts a wider net than acting with an intent to
subvert, underm ne, or inpede the entire fact-finding ability of the
proceeding. There is nothing inproper about follow ng a docunent
retention policy when there is no threat of an officia
i nvestigation, even though one purpose of such a policy my be to
w t hhol d docunents from unknown, future litigation. A conpany’s
sudden instruction to institute or energize a |lazy docunent
retention policy when it sees the investigators around the corner,
on the other hand, is nore easily viewed as i nproper. The
instruction’ s requirenent of an i nproper purpose in wthhol ding the
docunents ensures that the jury found a | evel of cul pability over
and above the nere intent to withhold a docunent from an official
pr oceedi ng. We cannot say that the error had a substantial and
injurious effect on the jury' s verdict.

The court narrowed the reach of the statute at the urging of
Andersen. Any error that occurred did not have a substantial and

injurious effect on the jury’ s verdict.
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Andersen argues that the jury instructions were also flawed in
t heir explanation of an “official proceeding.”3 The contention is
that while § 1512(b)(2) provides that the proceeding “need not be
pendi ng or about to be instituted at the tinme of the offense,”® it
does not offer guidance as to the concreteness of the defendant’s

expectation of a proceeding.
Andersen first contends that it was entitled to have the jury
instructed that an “official proceeding” had to be “ongoing or
scheduled to be commenced in the future.” Resting on this
court’s decisionin United States v. Shively, 3 the argunent is that
there nmust be proof of “intent to affect . . . sonme particular

federal proceeding that is ongoing or is scheduled to be commenced

82 The jury charge instructed:

An “official proceeding” is a proceeding before a

federal court, judge, or agency. |In this regard, you

are instructed that the Securities and Exchange

Conmi ssi on, otherwi se known as the “SEC,” is a federa

agency, and that an “official proceeding,” for this

case, is a proceeding before a federal agency, such as

the SEC. A proceeding before a federal agency incl udes

all of the steps and stages in the agency’s performance

of its governnental functions, and it extends to

administrative as well as investigative functions, both

formal and informal. For purposes of this case a civi

| aw suit brought by private litigants is not an of ficial

proceedi ng.
The charge goes on to explain that “[t]he governnent need prove only that
Ander sen acted corruptly and with the intent to withhold an object or inpair an
object’s availability for use in an official proceeding, that is, a regulatory
proceedi ng or investigation whether or not that proceedi ng had begun or whet her
or not a subpoena had been served.”

3 18 U.S.C. § 1512(e)(1).
3 927 F.2d 804, 812-13 (5th Gir. 1991).
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in the future.”* The governnent argues, and we agree, that this
statenent was dicta, it having al ready concl uded t hat t he gover nnent
failed to prove that the defendant intended to affect an official
proceeding. This reconciles Shively with the plain | anguage of the
statute, an accommodation that we shoul d prefer over a readi ng that
defies the statutory provision that an official proceedi ng “need not
be pending or about to be instituted at the tine of the offense.”

Andersen next maintains that it was entitled to an instruction
tothe jury that it could not be found guilty unless at the tine of
the obstructing act it “had in mnd a particul ar proceeding that it
sought to obstruct.” In addition to its reliance upon Shively,
Ander sen argues t hat Congress coul d not have i ntended to crimnalize
the wi despread use of records retention prograns, all of which have
a general purpose of not retaining docunents that m ght be hel pful
to sone | ater appearing adversary - that this court should read the
statute to insist upon proof that a defendant intended to inpede a
particul ar proceeding. The argunent anticipates a governnent
argunent that this is fanciful, pointing out that the prosecution
argued just that in ascribing crimnal intent to Mchael COdom s
statenent in a videotaped neeting with enpl oyees that the records
retention policy should be foll owed because it woul d nmake records
unavail able in possible future litigation —even though it asserts

his remarks were unrelated to Enron. Indeed, it argues, the jury

% 1d.
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asked to see the video during its deliberations. This, it urges,
makes clear that the jury was allowed to convict for acts that do
not violate the statute.

This contention is not wthout force, but it fails here.
Andersen’s requested instruction is in tension wth the
congressionally detailed reach of the statute. It ignores the
statutory | anguage, which does not require a defendant to know t hat
t he proceeding is pending or about to be initiated.* |Its stronger
argunent is that without insisting that a defendant’s intent to
i npede a proceeding have sone limting sights, conpanies could be
convicted for maintaining records retention prograns which were
adopted with no proceeding in mnd. The answer here may lie with
t he sound application of the el enents of corrupt purpose and i ntent.
That case is not before us.

Utimtely, we find no reversible error. Wherever the
perm ssi ble reach of this statute may be finally drawn, it i s beyond
this case. This case was tried on the theory that Andersen i ntended
to underm ne, subvert, or inpede a proceeding of the SEC The
gover nnment di d not suggest that a records retenti on programvi ol ated
the Act. Rather, it argued that Andersen used that policy as a code
to shred - to subvert, underm ne, or inpede a governnent proceedi ng
it knewwas immnent. There was no risk of conviction for innocent

mai nt enance of a records program That the SEC was the feared

% See 18 U.S.C. § 1512(b), (f).
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opponent and initiator of a proceeding and not sone other shadowy
opponent was clear at every step. That is how the case was tried
and the jury charged. Prosecutor Matthew Freidrich in the first
openi ng statenent of the governnent told the jury:

They knew that the SEC was comng . . . they knew what

that could nean to the firm. . . and the reason that

they knew that was because Andersen — at the tine these

events that are set out in the indictnment happened,

Andersen was already under a form of probation with the

SEC. . . if Andersen was found to, again, have viol ated

securities laws, they could have their ticket pulled

meani ng they could be debarred. They could be stopped

frompracticing accounting in front of the SEC, and that

woul d have neant the end of the practice. . . . [T]lhis

case is all about a group of partners at Andersen who

knew that the law was comng and did what they could

. . . to hinder the law. And at the end of the trial, we

wll ask you to find themguilty of that.

Thi s case, as charged® and tried, was well within the statute.
We cannot find reversible error in the trial court’s rejection of
Andersen’s request to add to the definition of an official
proceeding that it be a particul ar proceedi ng.

3

Finally, Andersen argues that the district court erroneously
charged the jury by not instructing that “a conviction under section
1512(b)(2) is permssible only if the defendant is shown to have
known that its conduct was wongful.” It asserts that because

per suadi ng anot her to wi t hhol d docunents froman official proceeding

87 The indictment alleged, “In the summer and fall of 2001, a series of
significant devel opments | ed to ANDERSEN s foreseeing immnent civil litigation
agai nst, and governnent investigation of, Enron and ANDERSEN.” The jury was

instructed in the court’s final charge that “for purposes of this case a civil
| aw suit brought by private litigants is not an official proceeding.”
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is not necessarily cul pable conduct, Congress nust have intended
“corruptly” to shield those who act wthout know edge of their
unl awf ul conduct from cul pability.

The governnent responds, and we agree, that the jury was
properly instructed because knowl edge of one’'s violation is not an
element of § 1512(b)(2). The general rule, of course, is that
i gnorance of the lawis no defense.* Wen Congress w shes to avoid
the general rule, it usually does so by requiring that a defendant
act willfully or with specific intent to violate the |aw. 3 Section
1512(b)(2) does not require that the defendant act wllfully, and
does not provide that a defendant may be convicted only if the
def endant knows hi s conduct is unlawful. Andersen’s argunent m sses
the inport of the jury's finding that it acted with an inproper
pur pose; one could act with an i nproper purpose even if one did not
know t hat the actions were unlawful. The instructions required the
jury to find the appropriate nental states for a 8 1512(b)(2)
violation: the jury could convict Andersen only if it found that
Ander sen i ntended to subvert, underm ne, or inpede the fact-finding
ability of an official proceeding. The district court did not err

by refusing to give an “ignorance of the law’ instruction.

%% Ratzlaf v. United States, 510 U. S. 135, 149 (1994).
% ]d. at 143-46; Cheek v. United States, 498 U S. 192, 199-200 (1991).
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|V
Andersen challenges two additional rulings of the district
court involving the cross-exam nation of David Duncan and renarks
made by the prosecutor in his closing argunent. W find no
reversible error.
1
| nappropri at e and harnful comments made duri ng cl osi ng ar gunent
may constitute reversible error.* Wen review ng all eged i nproper
coments, we first determ ne whet her the conments were inproper and
t hen deci de whether they caused harm*! “|nproper argunent harns
the defendant if it affects his substantial rights.”* Finally, “it
is necessary to look at [the chall enged remarks] in context.”4
The comments at issue here involve an email witten by Rodney
Fal dyn denonstrati ng Andersen’s adoption of a previously rejected
accounting practice that allowed Enron to avoid a restatenent of
earnings. At least one copy of the email was deleted during the
docunent destruction, but copies of the email survived. During its
openi ng statenent, the prosecution said, “you won't find another
copy of this [email] anywhere in evidence. Do you think the SEC

woul d have wanted to see this docunent?” At a bench conference,

4 United States v. Sinpson, 901 F.2d 1223, 1227 (5th G r. 1990).

4 United States v. Gallardo-Trapero, 185 F.3d 307, 320 (5th Gr. 1999).
42 Sinmpson, 901 F.2d at 1227.

4 @l lardo-Trapero, 185 F.3d at 320.
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Andersen infornmed the court that a copy of the email was in fact
produced to the SEC. The prosecution told the court that it would
not have nade the statenent if it knewthat a copy was produced, and
the court found that the prosecution acted in good faith. To cure
any confusion, the district court instructed the jury that despite
the governnment’s good faith belief, “an undeleted copy of the
docunent exists and [] it was produced to the SEC pursuant to the
subpoena. . . . [Y]ou are not to consider any argunents regarding
whet her or not anot her copy of that docunent was preserved.”
During rebuttal sunmation, the governnent againreferredto the
Fal dyn emai | as evi dence of Andersen’s change of accounting practice
inrelation to Enron. In response to Andersen’s argunent that it
destroyed only uni nportant docunents, the governnment noted that the
Fal dyn email was del eted and said, “ask yourselves, the SEC, woul d
you want this?” Andersen objected, asserting that the prosecutor’s
argunent ignored the court’s previous instruction to the jury that
the SEC received a copy of the email. The court overruled the
obj ection, and the prosecutor went on to explain to the jury that
even if copies of the email survived and were produced, one del etion
al one was significant. That sonme Andersen enpl oyees “didn’t get the
message” to destroy docunents, the argunent goes, does not indicate
that Andersen was not attenpting to destroy inportant docunents.
The governnent argued further that the destruction of a copy of an

i nportant docunent is significant because a copy coul d i ndi cate who
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had the docunent, when the person received it, and whether the
person destroyed it.

Andersen noved for a mstrial after closing argunents, and the
court denied the notion. The court disagreed wth Andersen’s
contention that the prosecution sinply repeated its confusing
remarks from opening statenments, noting that the prosecutor
i ndi cated that there were other copies of the email and “never said
this was the only docunent”; rather, the prosecutor asked, “woul dn’t
t he SEC have |iked to have seen that.”

Andersen asserts that the rebuttal comments “created the
incorrect inpression that Andersen had deleted all copies of the
email.” Andersen views the rebuttal comments as m sl eading and
m sstating the evidence, and contends that because the discussion
of the Faldyn email was a significant portion of the governnent’s
rebuttal, a new trial is warranted.

We find no prosecutorial msconduct here. The comments nade
during rebuttal were different fromthe remarks nmade duri ng openi ng
statenent. The opening statenent renmark that no copy of the enai
woul d be found in evidence could have confused the jury by inplying
that all copies of the email were destroyed. In contrast, the
rebuttal comments highlighted the email’s i nportance, asserted that
the SEC would want to see it, and noted that at |east one copy of
it was del eted. The prosecutor did not claimthat all copies of the
emai |l were destroyed or that no copy of the enmail was received by
the SEC, rather, the prosecutor argued that destruction of one copy
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al one denonstrates the docunent’s incrimnating nature and
Andersen’s intent to keep it from the SEC, even if other copies
eventually were produced. The court did not err in finding that
t hese comments were not inproper and denyi ng Andersen’s request for
a mstrial.
2

Andersen asserts that the district court “prejudicially
handi capped [its case] by underm ni ng the cross-exam nati on of David
Duncan.” It clains that the basis of its cross-exam nation of
Duncan was four sunmaries of interview sessions (“FD-302 forns”)
between Duncan and the FBlI drafted by FBI agents after the
interviews. During his cross-exam nation, Duncan said that the four
FD- 302s forns contai ned vari ous i naccuraci es and m sstatenments. The
court sustained the governnent’ s objection to Andersen’s attenpt to
cross-exam ne Duncan regarding the discrepancies between his
recollection and the summari es. Andersen requested an evidentiary
hearing to determne the nature of the inaccuracies, and the
governnent explained that Duncan nmarked his own copies of the
summari es, highlighting portions he felt were i naccurate. The court
conducted an in canera review of three of Duncan’s copies of the
summari es, finding that none of the inconsistencies were material.
Rat her, the court found that Duncan’s notations referred to specific
words or phrases, making it “nore likely that Duncan, a precise

accountant, neant by his highlighting that the agent failed to
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capture in his prose the precise flavor of what Duncan recalled as
his actual statenent.” The court accordingly denied Andersen’s
nmotion for an evidentiary hearing.

Based on these events, Andersen presents two clainms of error:
(1) the district court exerted insufficient effort to determ ne the
materiality of msstatenents in the FD- 302 fornms, and (2) the
court’s failure to provide the marked FD-302 fornms crippled
Andersen’s ability to effectively cross-exam ne David Duncan.

Andersen provides no authority to justify reversal of the
jury’s verdict, and we find none. To the contrary, Andersen’s
various assertions are belied by the underlying events. First, the
facts denonstrate that Andersen had everything it needed to
ef fectively cross exam ne Duncan. Duncan’s cross-exam nation | asted
t hree days and covered a wi de range of topics. Andersen could have
questi oned Duncan about his statenents to the FBI and t hen conpared
his statenents to the summari es drafted by the FBI agent. Andersen
then coul d have highlighted to the jury any inconsi stenci es between
his testinony and the sunmari es, and coul d have cal |l ed t he FBlI agent
who drafted the summary to expl ore the discrepancies. Andersen did
not take these opportunities below, perhaps because i npeaching
Duncan’s credibility would undermne its admtted strategy of using
Duncan’s testinony to support its own defense.

Second, Andersen did not present to the court bel ow one of its
primary conplaints - that the court could not adequately determ ne
the materiality of the inconsistencies because the court reviewed
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only three of the four summari es marked by Duncan. Andersen did not
conplain to the district court that the court’s review was
insufficient by failing toreviewthe fourth summary. Furthernore,
it was Duncan’s attorney, not the governnent, who possessed and
provi ded the marked summaries, but Andersen did not inquire as to
why the fourth summary was not provided.

G ven that Andersen provides no authority explaining why the
court’s actions and findings require reversal, and that the facts
undermne its assertion that it could not effectively cross-exanm ne
Duncan, we find no reversible error.

V

For these reasons, we AFFIRM the judgnent of conviction.
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