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MEMORANDUM AND ORDER
J. M KELLY, J. JANUARY , 2003

Presently before the Court are a Petition for Wit of Habeas
Corpus filed by pro se Petitioner Oville Brown (“Brown”) and the
response of Respondent Inmm gration and Naturalization Service
(“INS"), thereto. Brown, a |egal pernmanent resident, was
convicted of crimnal possession of a weapon in the second
degree, assault in the second degree and reckl ess endangernent in
the first degree in violation of New York state law. After
serving roughly three years in a New York state penitentiary, |INS
filed a Notice to Appear and initiated deportation proceedi ngs
agai nst him Al though Brown conceded his deportability, he
applied for and was ultimately refused relief in the form of
cancel |l ati on of renoval pursuant to Section 240A of the
Imm gration and Nationality Act (“INA"), codified at 8 U S.C. 8§
1229b, and wai ver under Section 212(h) of the INA codified at 8
US C 8§ 1182, by both Inmgration Judge Adam Opaci uch (“Judge
Opaci uch”) and the Board of Imm gration Appeals (“BlIA").

Cl ai m ng due process and equal protection violations, in the



i nstant notion, Brown argues that the BIA wongly determ ned that
he was ineligible to receive a waiver and inperm ssibly applied
provisions of the Illegal Immgration Reformand | mm grant
Responsibility Act of 1996 (“IIRIRA’) retroactively in denying

hi m cancel l ation of renoval relief. In response, INS clains that
applicable Il RIRA provisions preclude Brown fromreceivVving
cancel l ation of renoval relief because he fails to satisfy the
seven-year continual residency requirenent as mandated under
Section 240A. W agree that the residency accrual limtations
set forth in IIRIRA apply and that Brown’ s equal protection
objections to a waiver pursuant to Section 212(h) fail, but, we
must remand Brown’s claimto the BIAin order for it to reconcile
its decision that Brown commtted an offense that stopped his
resi dency accrual pursuant to Section 240A with Bl A precedent.
Thus, for the follow ng reasons, Brown’s notion is STAYED pendi ng
remand to the BIA for clarification concerning Brown’ s request

for Section 240A relief consistent with the foll ow ng opinion.

. BACKGROUND
On February 26, 1988, Brown, a Jamaican native and citizen
entered the United States as a | awful permanent resident. On
January 26, 1994, Brown was arrested for shooting at three
i ndividuals with a handgun in New York City, New York and, as a

result, was indicted on several counts of attenpted nurder,



assaul t, reckl ess endangernent and crim nal use and possession of
a weapon.! On January 22, 1996, after a non-jury trial, Brown
was convicted by the New York Suprenme Court of crimnal
possessi on of a weapon in the second degree, assault in the
second degree and reckl ess endangernent in the first degree. He
was subsequently sentenced to a termof three and one-half to ten
years in prison

On July 21, 1999, the INS issued a Notice to Appear, which
informed Brown that, as a result of his crimnal convictions, he
was renovable fromthe United States. On March 13, 2000, Brown,
acconpani ed by his counsel, appeared before Judge Opaci uch.
Brown conceded the allegations contained in the Notice to Appear
and agreed that he was renpovable fromthe United States. Judge
Opaci uch concl uded that Brown was renovable to Janai ca based on
the charges included in the Notice to Appear and found no
statutory relief to which Brown was entitled. Inportantly, Judge
Opaci uch concl uded that cancellation of renoval was not warranted
because Brown’ s convictions constituted an aggravated fel ony
within the paraneters of 8 U S.C. § 1227(a)(2)(A)(i1i). Brown

subsequent |y appeal ed Judge Opaciuch’s decision to the BIA. On

! Specifically, Brown was indicted on three counts of
attenpted nurder in the second degree, one count of assault in
the first degree, crimnal use of a firearmin the first degree,
crim nal possession of a weapon in the second degree, reckless
endangernment in the first degree and crim nal possession of a
control |l ed substance in the fourth degree. (INS Ex. 1.)
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January 28, 2002, the BIA dism ssed Brown’s appeal, affirmng in
part and reversing in part Judge Qpaciuch’s decision. The BIA
di sagreed with Judge Opaciuch’s interpretation of the phrase
“aggravated felony” and reversed Judge Opaci uch’s deci sion that
Brown’s crinmes satisfied this description. The Bl A neverthel ess
determ ned that Brown had not resided in the United States
continuously for seven years after his adm ssion, thereby
precluding himfromrelief in the formof cancellation of renoval
pursuant to Section 240A.

After serving his crimnal sentence in New York, Brown was
detai ned at the Montgonery County Correctional Facility in
Eastern Pennsyl vani a pendi ng deportation. On May 11, 2002, Brown
filed the instant notion in the Southern District of New York,
whi ch was subsequently transferred to the Eastern District of
Pennsyl vania. On June 13, 2002, the INS executed Brown’ s renoval

to Janai ca, where he presently resides.

1. DI SCUSSI ON
Despite the nany anendnents to the INA such as Il RIRA and
the Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA”),2 this Court maintains jurisdiction to hear and
determ ne petitions for wits of habeas corpus only in respect to

| egal or constitutional issues. Calcano-Mrtinez v. INS, 533

2 Pub. L. No. 104-132, 110 Stat. 1214 (1996).
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U S. 348, 351-52 (2001); Steele v. Blackman, 236 F.3d 130, 133
(3d Cr. 2001). Although BIA conclusions of |aw are revi ewed de
novo, factual findings are provided consi derabl e deference.

Patel v. Ashcroft, 294 F.3d 465, 467 (3d Cr. 2002); Toutounjian

V. INS, 959 F. Supp. 598, 600 (WD.N. Y. 1997). 1In his instant
notion for habeas relief, Brown argues that the BIA violated the
Equal Protection C ause of the Fifth Arendnent when it determ ned
that he was ineligible to apply for a waiver pursuant to Section
212(h). Brown al so contends that applying Il RIRA"s so-call ed
“stop-tinme” rule, which halts the accrual tine for the seven-year
continual residency requirenent necessary to qualify for
cancel l ation of renoval relief, would go against the policy

di sfavoring retroactive application of statutes. Even if this
Court were to apply the stop-tine provision, Brown states that he
neverthel ess satisfies the seven-year residency requirenent under

Section 240A because his convictions do not trigger the stop-tine

rul e.

A.  Mbot ness

Al t hough neither party raises the jurisdictional issue of
noot ness or questions whether Brown is “in custody” for purposes
of habeas relief, as a prelimnary matter, we are required to
rai se these i ssues sua sponte in order to solidify our

jurisdiction over the matter. St. Paul Fire & Marine |nsurance




Co. v. Barry, 438 U. S. 531, 537 (1978); Mo Chung v. Dist. Dr.
INS, 264 F.3d 378, 383 (3d Cir. 2001). W are satisfied that
Brown’ s habeas claim pursuant to 28 U S.C. § 2241, is properly
before this Court despite the fact that he no | onger resides in
the United States. Section 2241(c) cautions that a “wit of
habeas corpus shall not extend to a prisoner unless — (1) He is
in custody under or by color of the authority of the United
States or is commtted for trial before some court thereof

.7 28 U S.C 8§ 2241(c) (enphasis added). Although Brown is not

currently detained in the United States, he is sufficiently

“in custody” because he was inprisoned as of the date the
petition was filed in this Court. Mi Chung, 264 F.3d at 383
(asserting that custody requirenent is nmeasured fromtine

petitioner filed for habeas relief); United States ex rel.

Wjtycha v. Hopkins, 517 F.2d 420, 423 n.6 (3d Gr. 1975) (sane).

We also find that Brown’s claimcontinues to present a
viable Article Ill, Section 2 case or controversy, and therefore,
is not noot despite his deportation to Jamaica. U. S. Const. art.
11, 8 2. A case or controversy is presumably established when
the petitioner is incarcerated. However, when the petitioner is
no | onger detained or paroled, “sone concrete and continui ng
injury other than the now ended incarceration or parole — sone
‘coll ateral consequence’ of the conviction — nust exist if the

suit is to be maintained.” Spencer v. Kema, 523 U S. 1, 7




(1998) (citations omtted); United States v. Ronero-Vilca, 850
F.2d 177, 179 (3d Cr. 1988). Since Brown did not voluntary

| eave the United States, the BIA ordered hi mdeported, thereby
preventing himfromreentering the United States for a period of
10 years. See INA § 212(a)(9) (A (ii), as codified in 8 US.C. 8§
1182 (2000) (stating that an alien who is ordered renoved “and
who seeks admi ssion within 10 years of the date of such aliens
departure or renoval . . . is inadmssible”). Brown's inability
to reside legally in the United States for a significant future
period of tinme evidences a sufficient collateral consequence of
renmoval to render Brown’s claima viable case or controversy

under Article I11. Moi Chung, 264 F.3d at 385; Tapia-Garcia v.

INS, 237 F.3d 1216, 1218 (10th Cr. 2001); Max-Ceorge Vv. Reno,

205 F. 3d 194, 196 (5th Gr. 2000) (determ ning that coll ateral
consequences exist froma determ nation of inadm ssability).
Havi ng di sposed of the jurisdictional issues, we are now able to

address the nerits of Brown’' s petition.

B. Waiver under Section 212(h)

Brown clainms that the BIA violated the Equal Protection

Clause of the Fifth Amendnent® by reserving Section 212(h) waiver

3 Due Process safeguards under the Fifth Amendnent
“commands that no State shall ‘deny to any person within its
jurisdiction that equal protection of the |laws,’” which is
essentially a direction that all persons simlarly situated

v



relief for only non-lawful permanent residents, thereby depriving
simlarly situated permanent |egal residents the opportunity to
apply for a waiver. U S. Const. anend. XIV, 8 1; See 8 U S.C. 8§
1182(h). Pursuant to Section 212(h), an alien may petition the
Attorney General to waive renoval fromthe United States despite
an alien’s crimnal convictions. However, a Section 212(h)

wai ver, also known as a “hardship waiver,” is expressly [imted

to aliens who are not |awful permanent residents.*

Al t hough this provision does create a distinction between
| egal pernmanent residents and those aliens who have not achieved
this status, we respect the |legislative authority Congress
commands over matters of immgration and concl ude that an equal
protection challenge to Section 212(h) nust fail. See, e.qg.

Leon- Reynoso v. Ashcroft, 293 F.3d 633, 639 (3d Cr. 2002)

should be treated alike.” Cty of deburne v. Ceburne Living
Center, Inc., 473 U. S. 432, 439 (1985) (citing U S. Const. anend.
XV, § 1).

4 Section 212(h), in pertinent part, provides:

No wai ver shall be granted under this subsection in the
case of an alien who has previously been admtted to
the United States as an alien lawfully admtted for

per manent residence if either since the date of such
adm ssion the alien has been convicted of an aggravated
felony or the alien has not |awfully resided
continuously in the United States for a period of not

| ess than 7 years i mmedi ately preceding the date of
initiation of proceedings to renove the alien fromthe
United States.

8 U.S.C. §1182(h).



(holding this disparity does not violate Equal Protection

G ause); Jankowski-Burczyk v. INS, 291 F.3d 172, 180-81 (2d Cr.

2002); Lukowski v. INS, 279 F.3d 644, 647 (8th GCr. 2002) (sane);

Moore v. Ashcroft, 251 F.3d 919, 925 (11th Gr. 2001) (sane);

Lara-Ruiz v. INS, 241 F.3d 934, 947 (7th Cr. 2001) (sane). The

United States Court of Appeals for the Third Circuit, in Leon-

Reynoso v. Ashcroft, rejected an equal protection challenge to

Section 212(h) identical to Brown’ s and concl uded that Congress
had several rational reasons for distinguishing between | egal
per manent residents and non-|egal permanent residents. 293 F.3d

at 639. Although the Leon-Reynoso Court conceded that it did not

endorse the distinction underlying Section 212(h) and suggest ed
that Congress “reconsider the ramfications of entirely
elimnating the Attorney General’s discretion in this area,”
ultimately, the Third Crcuit determned that this disparity did
not violate the Equal Protection Clause. |d. at 640-41.

Fol | ow ng precedent set forth in Leon-Reynoso, we nmust hol d that

Section 212(h) does not violate the Equal Protection O ause of

the Fifth Anendnent and nust deny Brown’ s claimaccordingly.

C. Cancellation of Renoval
1. Effect of I RIRA

Brown next contends that this Court should not abide by



current |1 RIRA provisions, but should follow pre-11R RA
procedures in place at the tinme of his conviction. Cancellation
of renoval, a formof relief introduced by Il RIRA affords aliens
relief from pending renoval provided that certain conditions are
satisfied and approval fromthe Attorney General is gained. See
8 U S.C. 8§ 1229b. Prior to the enactnent of the I RIRA
anendnents, aliens seeking discretionary relief fromrenoval
woul d petition the Attorney Ceneral for a waiver pursuant to

Section 212(c) of the INA which provided:

Aliens lawfully admtted for permanent residence who
tenporarily proceeded abroad voluntarily and not under
an order of deportation, and who are returning to a

| awf ul unrelinqui shed domcile of seven consecutive
years, may be admitted in the discretion of the
Attorney General w thout regard to the provisions of
subsection (a) (other than paragraphs (d) and (9)(C).
Not hi ng contained in this subsection shall limt the
authority of the Attorney Ceneral to exercise the

di scretion vested in himunder section 211(b). The
first sentence of this subsection shall not apply to an
alien who has been convicted of one or nore aggravated
fel onies and has served for such felony or felonies a
termof inprisonnment of at |east 5 years.

8 US C § 1182(c) (1991) (repealed). Regardless of the

unanbi guous | anguage of Section 212(c), the BIA interpreted the
provi sion as not only applying to aliens who were seeking
reentry, but also affording relief to those requesting waiver

fromdeportation. See INS v. St. Cyr, 533 U S. 289, 294 (2001),;

Geen v. INS, 46 F.3d 313, 315 (3d G r. 1995) (citing Matter of

Silva, 16 I. & N. 26, 30 (BIA 1976)). Under this framework, the
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Attorney General, in his discretion, would wei gh favorable
considerations — such as famly ties, evidence of hardship and
the length of United States residency - with undesirable factors
- such as bad character and the existence and nature of a

crimnal record. Tipuv. INS 20 F.3d 580, 583 (3d Gr. 1994).

In 1996, Congress anended the I NA through the enactnent of AEDPA,
whi ch cut off Section 212(c) relief to deportable aliens

convi cted of various offenses, including aggravated fel onies,
drug convictions and nmultiple convictions involving crines of
nmoral turpitude. See Pub. L. 104-132, 110 Stat. 1214 (1996)
(amending 8 U.S.C. 8§ 1182(c)). Five nonths after the passage of
AEDPA, Congress again altered its procedures for relief from
deportation by enacting Il R RA, which repeal ed Section 212(c) and
repl aced the waiver process with "cancellation of renoval" relief
under Section 240A. See 8 U.S.C. 8 1229b. This enact nent
considerably imted the Attorney General’s ability to exercise
his discretion to stop the renoval of aliens convicted of
aggravated felonies. See 8 U S.C. 8§ 1229b(a)(3); Perez v.

El kwood, Dist. Dir., 294 F.3d 552, 556 (3d CGr. 2002).

Under Il RIRA's framework, cancellation of renoval is
warranted when a lawfully adm tted permanent resident, who is
deportable or inadm ssible fromthe United States,

(1) has been an alien lawfully adm tted for permanent

residence for no less than five years,

(2) has resided in the United States continuously for
seven years after having been admtted in any status,

11



and
(3) has not been convicted of any aggravated fel ony.

8 US C § 1229b(d). Neither party contests the fact that Brown
qualifies as an alien lawmfully admtted for pernmanent residence
for at |east five years. Mdreover, the Bl A's conclusion that
Brown’ s convictions do not qualify as an aggravated felony is
simlarly uncontested. Rather, the issues before the Court focus
on whether (1) Brown is subject to IIRIRA's stop-tine rule, and
(2) provided Brown is subject to the stop-tine rule, does he
neverthel ess satisfy the seven-year residency requirenent
necessary to issue relief in the formof cancellation of renoval.

The stop-tinme rule contained in IITRIRA, as set forth in
Section 240A(d), provides:

For purposes of this section, any period of continuous

resi dence of continuous physical presence in the United

States shall be deenmed to end when the alien is served

a notice to appear under section 1229(a) of this title

or when the alien has commtted an offense referred to

in section 1182(a)(2) of this title that renders the

alien inadm ssible to the United States under section

1182(a)(2) of this title or renpovable fromthe United

States under section 1227(a)(2) or 1227(a)(4) of this

title, whichever is earliest.
8 US.C 8 1229b(d)(1). Prior to IIRIRA's enactnent, tinme spent
i n deportation proceedi ngs counted towards the seven-year
physi cal presence requirenent such that the accrual period
commenced on the date the alien entered the United States and

continued to the date of application for suspension of

deportation. See 8 U S.C. 8 1254(a) (1) (1994); Sibanda v. |NS,

12



282 F.3d 1330, 1333 (10th Gr. 2002). In promulgating IIRIRA s

stop-time provision, Congress sought to limt an alien’s ability
to continue accruing years of physical presence by stopping the

accrual period on the date the alien is served with an order to

appear or when he commts certain offenses. See 8 U S.C. §

1229b(d) (1).

2. Retroactivity

First, Brown contends that he is not bound by the stop-tine
rul e because his convictions pre-date Il RIRA, which went into
effect on April 1, 1997.° He clains that this Court should
refrain fromretroactively applying Il RIRA procedures w thout
evi dence of specific Congressional intent. However, after
reviewing Third Crcuit precedent, we conclude that I RIRA
procedures apply to Brown’s case under the two-step anal ysis set

forth in Landgraf v. USI Film Products, 511 U. S. 244 (1994), and

that application of the stop-tinme rule is not inpermssibly

retroactive.®

> Brown's crimnal convictions occurred prior to I[IRIRA s
1997 effective date, but INS did not initiate renoval proceedi ngs
until it served a Notice to Appear on July 21, 1999. See 8
U S C 8 1229 (stating renoval proceedi ngs commence when the I NS
files charging docunent); Jinmenez-Angeles v. Ashcroft, 291 F.3d
594, 597-98 (9th Gr. 2002) (stating that renoval proceedings
commence when INS files notice to appear).

® We note that the Third Circuit has criticized the claim
that application of IIRIRA to pre-I1IRIRA convictions constitutes
a retroactive application, stating that it was “likely that

13



To determ ne whether a statutory provision may be applied
retroactively, Landgraf instructs that a court nust exam ne:

1. if Congress prescribed the statute’s tenporal

reach, and, provided it has not,

2. whether application of the statute to the conduct
at issue would have a “retroactive effect.”

Landgraf, 511 U. S. at 267-70; see also St. Cyr, 533 U S. at 316-

17: Perez, 294 F.3d at 557. A statute creates a retroactive
effect when it “takes away or inpairs vested rights acquired
under existing |aws, or creates a new obligation, inposes a new
duty, or attaches a new disability, in respect to transactions or
considerations already past.” St. Cyr, 533 U S at 321
(citations omtted). |If retroactive application creates such an
effect, courts nust only apply the statute prospectively. In INS
v. St. Cyr, the United States Suprene Court recently encountered
such a situation in which an alien entered into a plea agreenent
prior to the enactnent of |1 R RA and AEDPA only to di scover that
after enactnent of the 1996 anendnents, relief pursuant to

Section 212(c) was no |onger available to aliens pleading guilty.

Congress had i ntended the anended version of Section 1182(c) to
apply to convictions preceding the anendnent.” Perez, 294 F. 3d
at 558 (citing DeSousa v. Reno, 190 F.3d 175, 186 (3d Gr.

1999)). However, the Third Grcuit also concluded that the issue
was not “absolutely clear” and neverthel ess engaged in an

anal ysi s under Landgraf to determne if applying IIRIRA to pre-

Il RERA convictions was inperm ssibly retroactive. [d. Since the
stop-time provision does not clearly express Congress’ intent, we
agree that analysis under Landgraf is proper in the instant case.

14



Id. at 293. Recognizing that retroactive application would
attach a new penalty to the alien’s previous decision to enter
into a plea agreenent, the Suprenme Court, applying the Landgraf
framewor k, concluded that inposing I RIRA s ban on Section 212(c)
relief “would surely be contrary to famliar considerations of
fair notice, reasonable reliance, and settled expectations.” [|d.
at 323 (citations omtted).

The situation presented in St. Cyr, however, is readily
di stingui shable fromthe instant case, which does not raise
simlar concerns associated with retroactive application under
t he Landgraf framework. Although Congress did not expressly
provide for retroactive application of IIRIRA's stop-tine rule,
the second prong of the Landgraf test requires that we al so | ook
to whether retroactive application produces an inpermssible

ef fect. See St. Cyr, 533 U. S. at 318-20; Perez, 294 F.3d at 558.

Unlike St. Cyr, application of |IIRI RA does not raise issues
of notice or reasonable reliance and, thus, we do not find that
retroactive application creates an i nperm ssible effect on Brown.
Even though Brown’s convictions occurred before the enactnent of
IlRIRA, it is indisputable that Brown al ways faced the sane
consequences of his actions -- crimnal sanction and deportation.
Il RIRA" s passage did not change the nature of his crimnal
convictions or attach new puni shnents for his actions. Rather,

IlRIRA only inpacted Brown’s ability to qualify for prospective,

15



discretionary relief fromrenoval. The Third Crcuit, in
resol vi ng whet her two separate anmendnents to Section 212(c)
shoul d apply to pre-anendnent convictions, stated:

The consequences of petitioner’s crimnal conduct were
clear at the tinme of that conduct and they remain
unchanged today. He was subject to possible crimnal
sanctions and deportation. The only relevant change in
the law relates to the perm ssi ble scope of the
Attorney Ceneral’s discretion to grant relief from one
of those consequences. Like statutes altering the
standards for injunctive relief, this change has only a
prospective inpact. It is not designed to renedy the
past but only to affect petitioner’s future status with
regard to the legality of his presence in the United

St at es.

Scheidemann v. INS, 83 F.3d 1517, 1523 (3d G r. 1996); see also

Requena- Rodri guez v. Pasquarell, 190 F.3d 299, 308 (5th Gr.

1999); Asad v. Reno, 67 F. Supp. 2d 886, 891 (M D. Tenn. 1999).

W agree with this analysis and conclude that although Il R RA nmay
have caused increased difficulty in Brown’s ability to qualify
for cancellation of renoval relief, this obstacle does not anount
to a “new disability” or qualify as a frustration of any
expectation Brown may have had in attaining totally discretionary

relief. See Pinho v. INS, 249 F.3d 183, 189 (3d Cr. 2001)

(“Since the relief had not yet been granted and was discretionary
even if the alien net all eligibility criteria, the change in
eligibility criteria did not . . . inpair vested rights .

Since no vested rights were affected in this case, no potenti al
viol ation of due process exists.”). Since Brown could not
reasonably rely on obtaining relief in the formof cancellation

16



of renoval, we cannot conclude that applying Il R RA provisions
conflicted with Brown’s expectations, denied himfair notice or
in any way denonstrates inperm ssive retroactive application.

See, e.qg., DeSousa v. Reno, 190 F.3d 175, 187 (3d G r. 1999)

(hol di ng AEDPA provision applies to aliens with pre- AEDPA

convi ctions).

Furthernore, we find it difficult to conclude that our
application of 11 R RA would have an inperm ssible effect since,
even under pre-1IRIRA law, Brown was likely ineligible for relief
fromrenoval because he had been convicted of a firearns

violation. See Samuel v. INS, No. 95-9523, 1996 U. S. App. LEXI S

5683, at *3 (10th Cr. Mar. 28, 1996) (noting that discretionary
wai ver under Section 212(c) is unavail able when a ground of

deportation, such as a firearns conviction, has no anal ogous

ground of exclusion); Gonaj v. INS 47 F.3d 824, 827 (6th Cr.
1995) (sane); Rodriguez v. INS, 9 F.3d 408, 412-13 (5th Gr.

1993) (hol ding Section 212(c) relief is unavailable for aliens

deportable as result of firearnms convictions); Canpos v. INS, 961

F.2d 309, 315 (1st Cir. 1992) (sane); Wrrell v. Ashcroft, 207 F

Supp. 2d 61, 68-69 (WD.N Y. 2002) (noting petitioner was
ineligible for relief under Section 212(c) because he was
convicted of a firearns offense). Al though our application of
the stop-tinme rule would create an inperm ssible retroactive

effect had Brown already accrued eligibility for this relief, it

17



is clear that even under pre-1IRIRA [ aw, Brown, as an i ndividual
convicted of a firearns offense, did not accrue tine towards

di scretionary relief because he was not entitled to this relief.
Thus, even were we to agree with Brown and hold that his case is
governed by the law as it existed prior to the 1996 anendnents,
he would still not qualify for the relief he seeks. See, e.q.

Chukwuezi v. Ashcroft, 48 Fed. Appx. 846, 851-52 (3d Cr. 2002)

(noting that petitioner could not reasonably rely on availability
of Section 212(c) relief since it was unavailable to hin). Thus,
we conclude that applying IIRIRA's stop-tine provision to Brown’s
pre-enactnment convictions sinply does not raise concerns about

fair notice, reasonable reliance, or settled expectations that

are present when application of a statute has a true retroactive
effect. Therefore, we fail to see any inperm ssible retroactive

effect to substantiate Brown’s claim

3. BIA s Decision to Apply Stop-Tinme Provision
Second, Brown alleges that the stop-tine rule does not apply
since he did not coomit an offense “referred to in section
212(a)(2)” which are the only offenses that operate to cut off
time as provided in Section 240A(d). See 8 U.S.C. § 1182(a)(2).

Section 212(a)(2) address crinmes of nmoral turpitude.’” Under the

7 Section 212(a)(2) provides, in pertinent part:
Except as provided in clause (ii), any alien convicted

18



| anguage of Section 240A(d), only offenses referred to in Section
212(a)(2) that render the alien renpovable fromthe United States
under Section 237(a)(2) or Section 237(a)(4) serve to stop the

cl ock for purposes of cancellation of renmoval relief.® See 8

of or who admits having commtted, or who admts
commtting acts which constitute the essential elenents
of —

(I') a crime involving noral turpitude (other
than a purely political offense) or an attenpt or
conspiracy to commt such a crine, or

(I'l) a violation of (or a conspiracy or
attenpt to violate) any law or regul ation of a
State, the United States, or a foreign country
relating to a controll ed substance (as defined in
section 802 of Title 21),

is 1 nadm ssible.

8 U.S.C. § 1182(a)(2).

8 Section 237(a)(2) provides, in pertinent part:

(2) Crimnal offenses
A.  Ceneral Crines
(i) Crinmes of noral turpitude
Any al i en who-

(I') is convicted of a crine involving noral
turpitude conmtted within five years (or 10 years
in the case of an alien provided |awfully
per manent residence status under section 245(j) [8
U S CA 8§ 1255(j)]) after the date of adm ssion,
and

(I'l') is convicted of a crinme for which a
sentence of one year or |onger may be inposed.

i s deportable.
8 US C 8§ 1227(a)(2).
Section 237(a)(4) provides, in pertinent part:

(4) Security and rel ated grounds
A. I n general
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US C 8§ 1182; 8 U S.C. § 1227. The BIA determ ned that Brown
was renovabl e based on his conviction for crimnal possession of
a firearmpursuant to Section 237(a)(2)(C).° However, according
to the | anguage of Section 240A, the stop-tine provision only
applies if Brown commtted an offense referred to in Section
212(a)(2) or 237(a)(2) that rendered hi mrenovable fromthe
United States. The BI A provides no insight into which crine
Brown commtted that is both referred to in Section 212(a)(2) and
rendered himrenovabl e based on his firearns conviction. Rather,
the BI A sinply states:

Section 240A(d) of the [INA] provides explicitly that

Any alien who has engaged, is engaged, or at any tine
af ter adm ssi on engages i n-

(i) any activity to violate any |law of the United
States relating to espionage or sabotage or to violate
or evade any |law prohibiting the export fromthe United
St ates of goods, technol ogy, or sensitive
information....

i s deportable.
8 U.S.C. § 1227(a)(4).
® Section 237(a)(2)(C provides:

Any alien who at any tine after adm ssion is convicted
under any |aw of purchasing, selling, offering for
sal e, exchangi ng, using, owning, possessing, or
carrying, or of attenpting or conspiring to purchase,
sell, offer for sale, exchange, use, own, possess, or
carry, any weapon, part, or accessory which is a
firearnms or destructive device (as defined in section
921(a) of Title 18) in violation of any lawis
deport abl e.

8 U.S.C. § 1227(a)(2) (0.
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such a period of residence followng a | awful adm ssion
is deened to end at the time an alien has conmtted an
offense referred to in Section 212(a) that renders him
removabl e under 212(A) of 237(a)(2) or (4). Since the
respondent conmmtted the offenses in 1994, his period
of continuous residence ended over 1 year before he
woul d have had the 7 years needed to establish
statutory eligibility.

These conclusory statenents fail to explain which specific
conviction triggered the tine-stop provision, belying the BIA s
assertion that Section 240A(d) even applies to Brown. |f Brown’s
1994 offenses indeed amobunted to a crime referred to in Section
212(a)(2), it is clear that he would not satisfy the seven-year
continual residency requirenent since he was only admtted as a
| egal pernmanent resident in 1988. However, this assertion can
only be true if the BIA determ ned that Brown cormmitted a Section
240A offense referred to in Section 212(a)(2). In its prior
opi nions, the Bl A has stressed the inportance of adhering to the
pl ai n | anguage of Section 240A(d), stating:

The statute could easily have been drafted w thout the

phrase ‘referred to in section 212(a)(2),’ or it could

have been witten so that any offense in sections

212(a)(2), 237(a)(2), or 237(a)(4) would operate to cut

off time, as the [INS] contends that Congress intended.

But that is not what the statute says, and it would

take far nore than a sinple grammatical correction to

reach the nmeaning urged by the [INS]. Qur task is not

to inprove on the statute or to question the w sdom of

it, but rather to interpret the |anguage that was
enacted as | aw.

Re: Canpos-Torres, No. A91-089-115, 2000 BIA LEXIS 5, at *10-11

(BIA Mar. 21, 2000). W strongly agree that a plain | anguage

21



readi ng of Section 240A(d) requires identification of an offense
“referred to in section 212(a)(2)” to trigger the stop-tine rule.
Accordingly, we are distressed that the BIA fails to provide an
anal ysis, in accordance with its prior cases, addressing which
of fense of Brown’s triggers the stop-tinme provision forecl osing
relief under Section 240A

We can only speculate that the BIA intended that Brown was
both renovable and ineligible for cancellation of renoval relief
for his firearmconviction, as the second degree assault and
reckl ess endanger nent convictions are obviously not offenses that
woul d render Brown renovabl e pursuant to Section 237(a)(2) (0,
which only refers to crines involving firearnms. However, this
determ nation seem ngly contradicts a recent BlIA decision that
addresses whether a firearns conviction is referred to in Section
212(a)(2) for purposes of invoking the stop-tine rule. See Re:

Canpos-Torres, 2000 Bl A LEXI S 5. In Re: Canpos-Torres, the BI A

held that a firearns offense is not an offense referred to in
Section 212(a)(2) and therefore does not stop tine under Section
240A. |1d. at *16. In the instant case, the INS offers just one
conclusory statenent in its brief that Brown’ s convictions for
reckl ess endangernent in the first degree and second degree
assault are offenses referred to in Section 212(a)(2). However,
the INS operates on a m sreadi ng of Section 240A(d) even if these

convictions are included in Section 212(a)(2). Since the BlIA has
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al ready determ ned that Brown was renovable fromthe United
States based only on his firearns conviction, it clearly follows
that it was not his assault or reckless endangernent convictions,
even if they were referred to in Section 212(a)(2), that rendered
Brown renovable. [INS cannot, at this juncture, substitute its
own reasoning for the BIA's rationale underlying the decision to
find Brown renoval. Again, we stress that the Bl A has al ready
determ ned that Brown is renovabl e based on his firearns
conviction. Neither Judge Opaciuch nor the Bl A have ever
suggested that Brown was renovabl e under Section 237(a)(2)(A) (1),
which refers to crinmes of noral turpitude. This Court, | ooking
at pure issues of legality, is not authorized to find a new
ground for renoving Brown. Thus, we reject the INS post-hoc
recommendation that Brown is renovabl e under Section

237(a) (2) (A (1).

1. CONCLUSI ON
In light of the inconsistences presented by the BIA s
decision, we remand this matter to the BIA for further
expl anation and di scussi on addressing the offense Brown commtted
that triggered the stop-tine provision of Section 240A(d).
Accordi ngly, we STAY Brown’s habeas corpus petition pendi ng
remand to the BIA for further explanation consistent with this

opi ni on.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ORVI LLE BROMWN : ClVIL ACTI ON
Petiti oner, :

V.

I MM GRATI ON & NATURALI ZATI ON

SERVI CE :
Respondent . : No. 02-Cv-2808
ORDER
AND NOW this day of January 2003, in consideration

of the Petition for Wit of Habeas Corpus filed by Petitioner,
Oville Brown, (Doc. No. 1) and the Response of Respondent,
I mmi gration and Naturalization Service, (Doc. No. 9) thereto, it

is ORDERED that the Petition for Wit of Habeas Corpus is STAYED

PENDI NG REMAND TO THE BOARD OF | MM GRATI ON APPEALS.

BY THE COURT:



JAMES MG RR KELLY, J.



