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Congressional Task Force Recommends Changes to the  
National Environmental Policy Act (NEPA) 
 
Analysis by Ron Bass, J.D., AICP,  
Senior Environmental Planner 
 
 
The National Environmental Policy Act (NEPA) has been the bedrock of U.S. 
environmental law since its enactment by Congress in 1969.  During the past 35 
years, NEPA has been praised by its supporters and vilified by its critics, but it 
has certainly stood the test of time – with only two minor amendments during its 
long legislative life.  Yet, like any controversial law, intense legislative scrutiny 
was bound to arrive some day.  This past April, Congress initiated the first-ever, 
serious look at the effectiveness of NEPA – with an eye toward possible 
amendments.  Specifically, the House of Representatives, Committee on 
Resources, established the Task Force on Improving NEPA, chaired by 
Representative Cathy McMorris (R-WA) to oversee the review. 
 
Throughout 2005, the task force held seven hearings in various parts of the 
country to determine public sentiment about NEPA.  Some environmental 
interests were concerned that the Task Force was out to undertake in a NEPA 
“witch hunt.”   They even criticized the locations and format of the hearings 
because the task force avoided some of the most NEPA-active regions of the 
country (such as California and Oregon), and did little to publicize them. .  
Surprisingly, however, the task force’s Initial Findings and Draft 
Recommendations, released on December 21, 2005, endorse NEPA’s 
fundamental objectives and contain relatively even-handed recommendations for 
legislative change.   
 
In its hearings, the committee focused on the following nine areas of NEPA 
practice.   
 

 NEPA’s intent 
 The impact of changing NEPA 
 NEPA litigation 
 Coordination with federal, state, local and tribal entities 
 Interaction with other environmental laws 
 Delays caused by NEPA 
 Cost of compliance 
 Public Participation 
 Adequacy of federal agency resources for NEPA compliance 

 
Although the Task Force heard 66 witnesses, the views generally expressed fall 
into one of three “camps”:  1) Environmental organizations generally felt that 
NEPA has been working fine and needs little change; 2) business and industry 
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groups felt that NEPA is too broad in its application, too expensive, and has 
resulted in too much project delay; and 3) local governments felt that federal 
Lead Agencies generally do not involve them sufficiently in the NEPA process 
and pay too little attention to their views when they do participate.  
 
The task force’s 22 recommendations fall into nine subject areas, all of which are 
summarized in Table 1.   
 
 

Table 1. NEPA Task Force Recommendations 
 
 Task Force’s 

Recommendations 
Task Force’s perception of problem and 
approach to solution 

   
 

Group 1 - Delays caused by the NEPA process 
 
1.1 Amend NEPA to Define “major 
federal action”  

NEPA applies to too many federal actions. Thus the 
phrase “major federal action,” the NEPA trigger, should 
be narrowed to exclude many types of projects. 
 
The new definition would define “major federal actions” 
as only those projects requiring substantial planning, 
time, resources, or expenditures, thereby reducing the 
number of actions subject to NEPA. 

1.2 Amend NEPA to add mandatory 
time lines for completion of NEPA 
documents 

NEPA documents take far too long to prepare and Lead 
Agencies generally ignore the CEQ’s advice that they 
establish time limits for NEPA compliance (40 CFR 
1501.8). 
 
This recommendation would impose an 18-month time 
limit for completion of an EIS and nine-month limit for an 
EA/FONSI. 

1.3 Amend NEPA to create 
unambiguous criteria for use of a 
CATEX, EA and EIS 

Agencies spend too much time trying to figure out the 
appropriate level of NEPA compliance and often get it 
wrong. At the current time, each agency exercises its 
own discretion with little uniform guidance. 
 
This recommendation would define when each level of 
documentation is appropriate. 

1.4 Amend NEPA to address 
supplemental NEPA documents 

Too often, supplemental NEPA documents are 
improperly required after the NEPA process is allegedly 
completed.  
 
This recommendation would codify the requirements for 
supplemental documents currently found in the CEQ 
NEPA Regulations (40 CFR 1502.9{c}(1)(i) and (ii). 

Susan Vickers
No need for the change. An attempt to redefine an already ambiguous term with more ambiguous language won’t solve any perceived problem. Also, this new definition could prompt agencies to ‘get around having to do NEPA’ by segmenting smaller projects and not doing the necessary planning. Also, this term is not the trigger for whether to prepare an EA/EIS, significance of impacts is the trigger. CEs are not the holdup that people are complaining about.

Susan Vickers
The fix should not be at the end of the process but at the beginning. If projects were scoped more effectively, and with the appropriate agencies, early on, completion of the actual documents would take less time. Also, what is the consequence of not completing the document in time? A penalty? Imposed by who/what agency?

Susan Vickers
The CEQ regs appear to be sufficient the way they are currently written. Each federal agency may want to update their respective regulations perhaps, but NEPA couldn’t possibly include all the possible specific project types and categories that are proposed. Again, significance of impacts, in proper context with the surrounding environment and communities, on the appropriate scale and scope, determine the ultimate Classification.
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Group 2 – Enhancing public participation 

 
2.1 Direct CEQ to prepare regulations 
giving weight to localized comments 

The views of localized comments are not given 
sufficient weight by federal Lead Agencies.   
 
The recommendation would require CEQ to issue 
regulations to require lead agencies to give greater 
weight to the comments of local groups and citizens 
than those of outside groups and individuals. 

2.2 Amend NEPA to codify the EIS 
page limits 

Environmental Impact Statements are far too long, 
thereby precluding effective public involvement.  
Federal Lead Agencies generally ignore the page limits 
established by CEQ, 150 pages for normal projects and 
300 pages for complex projects (40 CFR 1502.7). 
 
This recommendation would codify the current CEQ 
page limits.   

 
Group 3 – Better Involvement for State, Local, and Tribal Stakeholders 

 
3.1 Amend NEPA to grant tribal, state, 
and local stakeholders “cooperating 
agency” status 

Currently state and local governments and tribes may 
be Cooperating Agencies, but only at the discretion of 
the federal Lead Agency. 
 
This recommendation would grant “cooperating agency” 
status to “political subdivisions without regard to a 
request by the Lead Agency” thereby increasing their 
involvement in the NEPA process. 

3.2 Direct CEQ to prepare regulations 
that allow existing state environmental 
review process to satisfy NEPA 
requirements 

In those states with their own “mini-NEPA” type law, 
there is often duplication of effort when a project 
involves both state and federal approval. 
 
This recommendation would direct CEQ to adopt 
regulations making a state-level environmental impact 
reviews “functionally equivalent “ to NEPA and allowing 
such reviews to substitute for NEPA review. 

 
Group 4 – Addressing Litigation Issues 

 
4.1 Amend NEPA to create a citizen 
suit provision 

Under current law NEPA contains no citizen suit 
provisions.  Rather, NEPA litigation is brought under the 
Administrative Procedure Act. 
 
This recommendation would create special 
requirements for NEPA litigation including new 
standards for legal challenges including: 

 Requiring challengers to demonstrate that the 
federal agency did not use best available 
information and science; 

Susan Vickers
NEPA regs are sufficient in regard to involving the public. Again, it is up to the individual federal agencies to adapt their regs to ensure their specific projects and processes allow for local vs. outside groups, this is simply common sense (which cannot be regulated!) and agency responsibility to the taxpayers/their customers.

Susan Vickers
I agree wholeheartedly that environmental documents are too long, BUT as I’ve said for the last 20 years (and no one, agency-wise or consultant-wise, cared to listen to a writer/editor) it’s the substance of what is written that is important not the number of words or volume of data. This recommendation however is just plain silly. Hire professional writers and your problems are solved. Again, what are the consequences if new page length criteria are not adhered to?

Susan Vickers
This isn’t true, any agency can request becoming a Cooperating Agency of record, they don’t have to ‘wait’ until asked by the Lead Agency. There is no need for this recommendation.

Susan Vickers
Some federal agencies are already advocating this (FHWA with it’s new SAFETEA-LU regs). 
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 New rules for  “exhausting administrative 
remedies;” 

 Restrictions on judicial settlement agreements 
that affect private businesses; 

 New rules for “standing;” and 
 A 180-day statute of limitation of legal 

challenges. 
4.2 Amend NEPA to add a 
requirement that agencies “pre-clear” 
projects  

Currently, federal courts hand down dozens of NEPA 
decisions each year requiring Lead Agencies to figure 
out what the courts meant and how to implement them.   
CEQ plays no role. 
 
This recommendation would require CEQ to monitor 
court decisions and advise federal agencies as to their 
applicability to projects. 

 
Group 5 - Clarifying Alternatives Analysis 

 
5.1 Amend NEPA to require that 
“reasonable alternatives” analyzed in 
NEPA documents be limited to those 
which are economically and 
technically feasible 

Currently, the rules for screening and evaluating 
alternatives are unclear, and vary greatly from agency 
to agency leaving considerable discretion to Lead 
Agencies. The concepts of economic and technical 
feasibility are not uniformly defined or applied, resulting 
in EISs with too many alternatives. 
 
This recommendation would limit the range of 
alternatives that would have to be evaluated in an EIS. 
Only economically and technically feasible alternatives 
would have to be evaluated. 

5.2 Amend NEPA to clarify that the 
alternatives analysis must include 
consideration of the environmental 
impact of not taking an action of any 
proposed project 

Currently, the rules for evaluating the “no-action 
alternative” are governed by the CEQ NEPA regulations 
(40CFR 1502.14) and are not very detailed. 
 
This recommendation would codify the requirement for 
evaluating the “no-action alternative” and would provide 
more detailed direction as what such evaluation must 
include. 

5.3 Direct CEQ to promulgate 
regulations to make mitigation 
measures mandatory 

Currently, there are no standard rules for adopting or 
requiring mitigation measures identified in NEPA 
documents.  
 
This recommendation would require mitigation 
measures identified in NEPA documents to be adopted 
and would require some type of enforceable 
commitment by agencies and applicants.  

Susan Vickers
This is a great recommendation!!

Susan Vickers
How would this recommended change coincide with other laws such as ESA? Perhaps the term ‘practicable’ should be used along with ‘reasonable’. The regulatory/resource agencies would appreciate that term over ‘economically’ feasible (by law, they don’t care how much it costs to avoid a protected resource).

Susan Vickers
This is a good recommendation, and needed. But any resultant regulation/amendment to the CEQ regs should be prefaced with avoidance measures as the first priority, then minimization, and finally mitigation. Performance standards should also be included so an agency (lead, cooperating, or participating) can track its issues and impacts, and choose the appropriate amount of mitigation if avoidance is not possible. Without performance standards, or any other way to measure the impacts, mitigation is a shot in the dark.
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Group 6 – Better Federal agency coordination 

 
6.1 Direct CEQ to promulgate 
regulations to encourage more 
consultation with stakeholders 

At the current time the nature and extent of Lead 
Agency consultation with stakeholder groups is informal 
and varies greatly from agency to agency. 
 
This recommendation would provide for more periodic 
and formalized consultation with affected stakeholders. 
 

6.2 Amend NEPA to codify 40 CFR 
1501.4 regarding Lead Agencies 

At the current time, the authority of Lead Agencies is 
found only in the CEQ regulations (40 CFR 1501.5) and 
is not broad enough to cover many of the activities for 
which lead agencies are responsible. 
 
This recommendation would codify and expand the 
responsibilities of Lead Agencies now found in the CEQ 
Regulations, including a new requirement that Lead 
Agencies would be responsible for maintaining a 
consolidated administrative record. 

 
Group 7  - Additional Authority for the Council on Environmental Quality 

 
7.1 Amend NEPA to create a “NEPA 
Ombudsman” within CEQ 

Although CEQ currently has oversight responsibility for 
NEPA, no single person in CEQ has authority to resolve 
conflicts that arise within the NEPA process.   
 
This recommendation would create a NEPA 
Ombudsman within CEQ and would vest that person 
with the authority to resolve conflicts. 

7.2 Direct CEQ to control NEPA-
related costs 

Despite its oversight authority, CEQ currently does not 
monitor the cost of NEPA compliance. 
 
This recommendation would require CEQ to monitor 
NEPA compliance costs and report to the House 
Committee on Resources, including making 
recommendations for policies on “cost ceilings.” 

 
Group 8 – Clarify the meaning of “cumulative impact” 

 
8.1 Amend NEPA to clarify how 
agencies would evaluate the effect of 
past actions for assessing cumulative 
impacts 

Currently, practices regarding the evaluation of “past 
actions” vary widely from agency to agency.   
 
This recommendation would allow agencies to include 
the impacts of past actions when they assess existing 
conditions.  No individualized analysis of past actions 
would be necessary. 

Susan Vickers
This is fine as long as the CEQ regs don’t chose the method for or dictate the number of ‘consultations’. That should be up to the lead agencies, and depend on context, scope, type of project, etc.

Susan Vickers
Again, hire better educated and experienced staff, pay better wages, and provide more comprehensive and regular training. No one WANTS to expend more than is necessary, but since many governors currently say ‘outsource the [agency] work to private firms to stimulate the economy’, that translates to ‘jack up the costs of preparing EISs’. Perhaps this is a good recommendation then.
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8.2 Direct CEQ to promulgate 
regulations to make clear which types 
of future actions are appropriate for 
consideration under the cumulative 
impact analysis 

Currently, the consideration of future actions includes 
those that are “reasonably foreseeable (40CFR 1508.7).
 
This recommendation would focus the analysis of future 
impacts on “concrete” proposed actions rather than 
actions that are merely  “reasonably foreseeable.” 

 
Group 9 – CEQ to conduct studies 

 
9.1 CEQ is required to conduct a 
study of the interaction between 
NEPA with other Federal 
environmental laws 

Currently, CEQ only conducts occasional studies at its 
discretion and has never studied the integration of 
NEPA with other laws. 
 
This recommendation would require CEQ to conduct a 
study and report to the House Committee on Resources 
how NEPA interacts with other environmental laws and 
to determine the amount of duplication and overlap and 
how to reduce it.  The study would have to be 
completed within one year. 

9.3 CEQ is required to conduct a 
study of current federal agency NEPA 
staffing issues 

Currently, CEQ only conducts occasional studies at its 
discretion and has never studied agency NEPA staffing. 
 
This recommendation would require CEQ to conduct a 
study and report to the House Committee on Resources 
on federal agency NEPA staffing, including 
recommendations for necessary recruitment and 
retention of experienced staff. 

9.3 CEQ is required to conduct a 
study of the interaction between 
NEPA and state “mini-NEPAs”  

Currently, CEQ only conducts occasional studies at its 
discretion and has never studies the NEPA-“little-NEPA” 
relationship. 
 
This recommendation would require CEQ to conduct a 
study and report to the House Committee on Resources 
on how NEPA interacts with similar state laws, and to 
determine the amount of duplication and overlap and 
how to reduce it. 

 
While the task force has not yet developed specific legislative language for 
introduction in the House of Representatives, some of these recommendations 
are likely to become controversial in the eyes of various interest groups.  
However, in the spirit of NEPA, the task force is providing an opportunity for 
further public review and comment before it drafts legislation.  Individuals or 
organizations that wish to comment on these recommendations may submit them 
to the task force by February 6, 2006 by any of the following means: 
 

Susan Vickers
Instead of ‘concrete’ use the terms ‘planned’ or ‘programmed’.

Susan Vickers
Can’t be done in only a year, give it 2. I’d love to head this committee!! There is not as much duplication as there is interference. THAT is what needs to be studied, coordinated, and result in useable guidance.

Susan Vickers
Yes! Another committee I’d love to head.
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Mail:     
NEPA Draft Report Comments 

 C/o NEPA Task Force 
 Committee on Resources 
 U.S. House of Representatives 

1324 Longworth House Office Building 
 Washington, D.C. 20001 

 
 
E-mail: nepataskforce@mail.house.gov
 
Facsimile: (202) 225-5929 

 
 
The task force is asking that comments address the specific recommendations 
summarized above and must include the name, address, and organizational 
affiliation of the author.   
 
Further information about the Task Force and its initial report, including the 
testimony of those who spoke at the hearings, can be found on the web site of 
the Committee on Resources: 
 
 http://resourcescommittee.house.gov/nepataskforce.htm
 
 
 
 
 
 
 
 
 
 

mailto:nepataskforce@mail.house.gov
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