
. Cj ~nrlit.nsc:t.~c~~~~ 601 s. Figueroa Street 
SONidCWSCbiCIN i.$hTri & I2OSFNT:IAL ILP Suite 1500 

Cl~icugo 
Los Angeles, CA 90017-5704 

Kansas City 
21 3.623.9300 

Las Angeles 
213.623.9924 fax 

New York 
July 17,2006 www.sonnenschein.com 

Son Francisco 

Federal Trade Commission 
Olfice ol'tl~e Secretary 
Roo111 H-135 (Ant~cx W) 
600 Pe~lr~sylvania t2vc11uc, N.W. 
Washington, D.C. 20580 

Short Hil ls ,  N.J. 

St. Louis 

Wust~r'ngton. D.C. 

West Palm Bwch 

Re: Busiriess Opportullitv Rule, RS11993 

Lddics and Galtle~nai: 

We appreciate tlie oppoi-tinily to submit com~llcrlts to the Federal Trade, Commission 
("'Commissioil") segwdiilg its Notice of Proposed Rulemakirlg (1G C.F.R. Part 437) ('TiTPR'3 
wiih respect lo the proposed "Business Oppol-tuzlity Rule" ("Proposed Bus. Op. Ruley') published 
in illc Federal Register on April 12, 2006. 71 F.R. 19053. Thcsc comments reflect the views of 
tile autl~ors ant1 1101 tllis law firm or any client. Several of the autl~ors have over 25 years of 
cxpericnce advising clier~ts regarding fcderal and state laws regulating .tile sale of francllises and 
business opportunitics. The autllors also regularly rcprcsent rna~~ufacturers, suppliers, 
distribution cotnpanies and oiher sellers conceivably could be covered By tile PI-oposcd Bus. 
Op. Rulc. 

Ttrlcse commc~~ts respond to so~tic of thc WR's requests for colnments and also to several 
otl~er i~~iporta~lt mattcrs that we belicve dese117e ft~rthcr attention by the Commission. 

2. 
General Comnients 

TVe agree wit11 ttw Cornmission's assessment ill'at it 'is preferable to regulate the sale of 
business opporttulities in a separate narrowly ldlored rule apart from the existing trade 
regulalion rule governing franchise and business opportunity sales ("Existing Fra~lchise Rule"). 
The NPR does all excsllel~t job focusiilg on the kcy abuses in busi~less opportunity sales. 
Howcvcr, while the Con~missiox~ proposes to streamline the disclosure burden wl~en coil~psrred to 
fia~lchisors, it has dra~ndicitlly increased the nulnber of companies subject to the Proposed Bus. 
Qp. Rule a1114 thus ~vould impose a new disclosure burden on companies not previously covered 
by either the Existing Frar~chise Rule or any state business opportunity law. Among otllcr 
persons, Ille Cornmissiol~ would regulatc ~wat~ufacturers, suppliers and other traditional 
distribution Pisills that Ilave relied solcly on tlie bona fide wholesale price exclusion to avoid 
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coverage as a frmcl~ise. Furtl~ernlore, the Commission has significantly undcrestimatcd the 
papenvork burden ~~11ich the Proposed Bus. Up. Rule would impose on covered entities. 

While the Con~missio~i estimates "that ttlcrc arc approxi~~latclllly 3,200 busincss 
opportunity sellers" consisting of 2,500 in the vending machinefrack display category, 550 in 
"work at 11ol11c" activities, and 150 in inuItileveI marketing (71 F.R. 19080). the broad coverage 
of the Proposed Bus. Op. Rule easily leads one to believe tliai it wiI1 apply to a substa~~tially 
larger number of firins. I~~deed, as noted below, application of tenns such as a "new line or type 
of business" and "busincss assistance" will have the u~zinteilded effect of bringiilg thousands of 
01-dinary distributioti arrangmncnts withiis the Proposed Bus, Op. Rule's anbit lfiat have not been 
llle source of enforcanent complaints. 'Ctritl~out clear definitions, exenlptio~~s and exclusions, llle 
Proposed Bus. Op. Ittlle is likely to ]lave tl~is effect. The risk of this u~lilltended consequence is 
tnagnilied even further in light of tlie fact that, under rnany state consulllcr protection and unfair 
practice statutes, an alleged violation of Federal Trade Cornnlission rules can give rise to statc 
regulatory ado11 and. i n  many jurisdictions, to private rig11t.s of action by litigants whose 
intcrcsts arc ,lot aligned wit11 the NPR's public policy objectives. Thus, it is c~ t ica l  U~ai t11c 
Colnrnission drafl the Proposed Bus. Op. Rule circumspectly. The definitions sliould bc craltcd 
to encompass those specifically ltnown categories of business opportunity activity that have 
yencrated a significant nun~bes of enforcerne~~t actions, yet be flexible enough to reach oihcr 
fbm~s of dcceprive behavior. At the sanic time, tlxe Proposed Bus. Op. Rule should exclitde 
t~-adilion;ll distribution arrangetilenis, distribution relationsllips i~~volving substantial andor long- 
standing sellers, relationsl~ips involvir3g sophisticated a d  experienced buyers, and several otker 
categories where [here is no enforcen~cnt justification for regulation. 

Wc urge the Commissiol~ to consider the following comments in con~lectiol~ with tllc 
rulemaking process. Wc will first respond lo a nur~lber of specific questions raised by Ule 
Conlmission MCI thwi addrcss several otller critical matters. 

11. 
Respuilses to Specific Questions 

Scction K of the NPR invites Ule public to comment 011 27 specific questions. 71 F.R. 
19088, Our comlllents below are keyed to the Commission% sunzbered qucstions. 

1, Dc#~~ifions -- Liltrit to Areto Busirresses. We believe proposed Section 437.1 (k) 
should limit dle Proposed Bus. Up. Rule to persons entering into a new business, and should not 
apply to persons entering inlo "a new line or type of business" tl~eseby covering pcrsons who 
already own a business or who have sufficient general busi~sess experience. People already in 
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business for tl~emselves arc sufficiently sopllisticatcd and do not rcquitc tile protection of this 
anti-fraud I-ulc. The Commission's e~~forcement history shows most victims of business 
opportunity fiauds are ~tnsopl~isticated and lack any business oxvnership experience. 
Consequen~ly, we suggest that tile Cor~unission delete the phrase "or a new line or type oS 
business" froin proposed Section 437.1 (k). 

Altenlativcly, we urge the Cotnnlission to exerript salcs to buyers \wit11 reasonably recent 
prior b~~siness ownership experience, wl~ich \lire would propose to define as ow~~ing  a business of 
ally kind (or a majority interest in an entity lhat owns a business) for at lcast 24 rnontl~s at any 
time durjng the prior selfen years. la Section Ill., we propose an additiol~al exemptio~~ &in to an 
accredited investor standard for sales to buyers that meet a llcl wvrthlinconlc test. 

Anotllcr possible way of exenlpting persolls already in b~lsiness is to adopt the follocving 
exclusion, ivl~icll appears in l l ~ e  Ncbraska Scller- Assisted Marketing Plan Act (Rev. S tats, Ncb. 
$59-1 71 8) and in the business opportunity laws of several otller states: 

"A selIer-assisted marketing plan shall not includc a salc or lcasc 
to an ongoi~~g busi~less ei~te~prise w1-Lic.h also sells or leases 
equipma~t, products, or slipplies or perfon~ls services which are 
not supplied by t l~e  seller and \vl~ich ihe purchaser does not ~itilize 
with the q u u p n ~ e ~ ~ t ,  products, supplies, or services of the seller.'" 

2. D@~ritioirs -- Etiiairiirgs Cfai~~ts. The Proposcd Bus. Op. Rule is overbroad in 
covering relationsllips where the scller promises "business assistance" or. makes an "earnings 
claii~~." Ratl~er t11an the disjunctive, coverage under the lulc should require the presencc of both 
alternatives. Proposed Scction 437.1(d) sl~ould define a business opportunity as a11 arraIlgement 

, where the seller- provides, or promises to provide, busilress assistance arid makes an earnings 
clai111. Earniitgs claims are the most prevalent type of clainl raised by victims of business 
opportunily fraud. Howcver, if the only activity required for jurisdiction of the Proposed Bus. 
Op. Rule is rl~aking a11 emlings claitn, d ~ e  Proposed Bus. Op. Rirle might inadvel-te~~tly reacll the 
sale of an ongoi1-1g business, the solicitatioil of investors who will take an active role ill a new or 
oilgoing business, or oU~cr distribution relationships not resembling the classic work-at-home 
sc l~e~l~es  illat have, by far, generated 1110~1 of the enforcemalt cases identified by the NPR. 

Furfhcs~llore, as discussed below in resporlse Lo Qc~cslio~~ 4, i1 the only activity required 
for a busirlcss oppo~lur~ity is offering or fiiniisl~ing "business assistance," the Proposed Bus. Op. 
Rule will swallow a broad array of ordinary distribution relationships that have not been thc 
source of fraud conlplaints. As we explain below, not only should the definition o r  business 
opporlunity require the combinatiot1 of business assista~lce and w earnings claim, but the scope 
of activities that constitute "busincss assistallce" should be narrowed. 
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Fillally, unless jurisdiction of the Proposed Rule requires both the delivery or promise of 
both "business assistance" and an "earnings clailn," the oilly substantive distinction between a 
franchise under tlic propgsed rcviscd Franchise Rule and a business opportunity under the 
Proposed Bus. Op. Rule will be that the fo1111er allows a 5500 mininlim~ monetary tlxreshold for 
non-inventory and excludes inventory payments at bona lide wlsolesale prices, wliile the latter 
does not. All distribution and licensing arrangements not classified as fralcluses pote~ltially 
could be swept r~p as business opportunities. Althougl~ we endorse the Commission's policy 
decision to regulate franchises and business opportunities in separate rules, wc note that the 
Colnillission nlust possess a11 adequate evidentiary basis to justify expanding the scope of federal 
regulation. We do not believe sucll a basis exists for the entire range of elltities that would bc 
covered by the Proposed Bus. Op. Rule. 

3. Dqfi~tifioris -- Neal for n Monetary Ti~rcshoiil. We believe the Proposed Bus. 
Op. Rulc sl~ould I~avi: both mininluru u1d mwirnuin nionctary thrcshoids to [rigger applicability 
of tlic Prol.tosed Bus. Op. Rule. 

T11c Conlmission proposes to eliminate any monetary tl~reshold for the f roposcd Bus. Op. 
Rule despite retaining ff~e minimum $500 non-inventory monetary thresllold in the proposcd 
rcvised f;ranchise Rulc. The 5500 tlu-eshold lias been part. of the Exisling Franchise Rulc (and 
tllereforc part or the Commission's definition of m g e n l e n t s  constituting business 
opportunities) since thc Existing Franchise Rule was adopted in 1978. The tllreshold figure has 
never been cllanged despite accuinutated inflation of ovcr 210% since that time. A number of 
state busincss oppor1~1i1ity laws exempt niinimum payments for non-inventory materials. See, 
e.g., lllillois Act, 81 5 ILCS 60215-5.10@). Solile st-dtes also exclude payments for tion-inventory 
materials sold at cost or fair markct value without dollar limit. See, e.g., Nevi7 Hatltpsllirc 
Distributor Disclosure Act, Section 358-E:I.VII, wIliel1 excludes from the definition of 
distributorship fee "payments for the purchase of sales demonstration equipment and inalerials 
furnished on a non-profit basis for use ill making salcs slid not for rcsalc" witllout resard lo 
anount. Wc arc not aware of any state that cow~ts payments for I-emonable quantities of 
iilventory at bona fide wllolesale prices in the n1inirnum payment threshold. See, e.g., nlinois 
Act, 5 15 ILCS 602/5-5,10{g), 

The Commission\ reason for eIiminating the $500 minimun~ non-inventory tl~reshold 
from tllc Proposed Bus. Op. Rulc is tl~at a business opportunity seller's compliance burdcn will 
be sipilicantly less tha~i a franchisor's. We believe the Coxnmission underestimates the 
practical impact of IRc Proposed Bus. Op. Rule on the greatly expanded catcgory of business 
opportunity sellers. The Commission's estimates (NPR, p. 1908 1-21, of up to 5 hours and $1.250 
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to prcparc the initial disclosure docurllent and up to LC hours and $1000 to update and maintain 
necessanr ~.ecords, are unrealistic, in our view, eye11 \vitll the Proposed Rule's strearlllilled 
disclos~ire fonnat. This is cspccially tlve for a seller that chooscs io nmke an earnings claim and 
for tl~ose tflat inay have a s~~bstantial iizt~~~ber (but not necessarily relevant or l~elpfirl) of litigation 
cases to disclose. Although the disclosure forn~ is falshioned as a series of clicck-off' boxes 
requiring relatiivdy little original drafting of information (except when a sellcr makcs an canlings 
claim), tlie work tli~derlying the check-off disclosures still requires a seller to cor~~pilc and 
organize considerable infosl1alion. Based on our yeears of cxpericiice preparing disclosure 
doc~tmenls under state fi-ancluse and busiriess opportunity laws, tlic process of collecting, 
assimilatiag, verifying, ~~pdatirlg and certaillly drafting il~fon~iaiion of the kind included witltiri 
the Proposed Bus. Op, Rule's categories rarely takes just a couple of hours, particularly for a 
seasoned seller that has been opcratiting for a reasonable Ieng11 of time. 

The inlpression one gets from tbc NPR's tone is ha t  the Comi~iissions believes sellers art: 
fi-audulcnt if tllcy price their opportunities under the current 5 500 rninil~lum tllresl~old in order to 
avoid rulc coverage, (71 F.R. 19079) (". , . a monctary tlircsllold siiiiply lsrovides scan operators 
a mews to cisc~unvciit tlie [Fra~icMse] Rule.. ."). The Con~tnission's motivation for eliminating 
Ule monelq) thresl~old seems to be to plug tllis perceived escape hatch. This loses sight of IJIC 
thresliold's purpose, whicll is not to allow sca~~dialous business opportunities Co escape 
regulation, but to strike an appropriate regulatory balance. 

If "work at I~ome" scllen~es generate the greatest number of en forcemeilt actions, Ule 
Commission ruay want to define these particular arrangements specifically without regard to any 

, $500 rniniii~uin threshold. Howcvcr, there is no reason to discard the $500 threshold for dl other 
distribution progranls that may qualify as business oppo~-tutlities when tl~crc is no enforcement 
llistory showing my abuse of fhe $500 niiilimu~n tliseshold. To address t l~c  "work at home" 
situation specifically, the Con~n~ i s s io~~  could add the following larlguage to the definition of 
"business assistatice" in Section 437.1(c)(1): 

"Providing tlie tools, equipment, conIpone~lts, parts, illputs, 
software, data, instructions, directions or guidance to enable the 
prci~ilser to make, prod~~ce, fabricate, grow, breed, modify or 
produce goods or services fro111 a location of the purcllaser's 
choice, including tl~c person's home;" 

A maximunl ~~~ul~etar ) !  threshold is equally important because i t  will operate to exclude 
sopliisticalcd buyers who do not necd tlie Proposed Bus. Op. Rule's protections. Sopflisticated 
buyers oRcn 11we prior business experialcc, but even if they do not, they have the means to seek 
advice from a busirlcss advisor or attorney. Therefore, tl~ey are less apt to be victims of fraud. 
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Using tr inaximuz~~ tl~resltold to exclude opportunities from regulatory covemgc is not 
unprecedented among state business opportunity laws. As noted below, the California Seller 
Assisted Marlceti~lg Plan Act exempts froin coverage investnlents requiring an initial cash 
payment of $50,000 or more. Cal. Civ. Code $1812.201(a). 

4. Dey7itifions - Rer7ist. flte Definitioiz of c'Bnsii~ess Assr'sfa~tce ". We believe the 
list of activities set forth in h e  defii~itio~l of "business assistance" sl~ould be inclusive and 
cxhausiivc, suld the trainins pro~fision sl~oulci cilhcr be eliminated or limited to trailling for which 
a speci tic separate payment is made. 

Aitilougll the NPR slates that the Commission has relied on the Illinois Act of 1995 
(''Illinois Act") to prepare its definition, the Proposed Bus. Op. Rule does not similarly draw 
upon the Illinois Act's limiti~la language. Section 5-5.10(a) of the lllinois Act limits what the 

? Commission describes as bustness assistance to six prescribed activities. 815 ILCS 60215- 
5.10(a). We believe the Commission should do likewise by changing the introductory clausc in 
proposed Section 437.1(c)(1) to read: "Business assistance means that the scllcr is eithcr:" and 
chalging the wrord "and" in proposed Section 437.l(c)(l)(iv) lo "or." 

Fut-thcnt~ore, the Tllirlois statutc docs not include a~tytl~il~g equivalent to the 
extraordinarily broad category proposed in Section 437.1(c)(l)(v), !.a,, advice or training in the 
"promotion, operation, or management of a new business" or "operational, managerial, tech~iical, 
or finaucial guidatcc in the operation of a new busiiless." Under this definition, ally kind of 
advice or representation about training, no ntatter how tzominal t11c offer, could trigger the Rule. 
Specifically, fiin~ishing any type of sales kit, manual or even non-proprietary accounting 
software might be enough to constitute "business assistance" even if the buyer has 110 obligition 
to use the materids. Companies that sefl products or services tllrough independent contractors 
routinely zilso Wain lhcir distributors in how to use or market the prodi~ct or service. Tllc 
exclusion for product warranty co~nrnitments is not broad enougl~ lo exclude ttlese companies 
From coverage. Inlcrcstingly, rather than discuss trailing by itself as one of the elcruents of what 
constitures a business opportunity? itlost state bt~siness opportunity laws refer to a "marketing 
plan" as tlle triggering activity, not training. We suggest deleting proposed Section 
437. f (c)(l)(v) 01, at a minimum, uarrowing it to advice or training gelmane to nlarketiilg tile 
opportu~~ity 111d requires thc payment of a separate fee. For example, Sectio~i 437.l(c)(l)(v) 
could be appropriately narrowed by adding the follo~~ing words at the begii~liing of tlte 
subsection: "(v) For a separate payment for SLLGII services,". 

"Y, 
*.o,.Tgi,, B *L..-- 

Y E A R S  
2 0 0 0  
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5 .  Defi~zir'ions -- Salcs Represe~tfativcs SJlorild Not Be Cover.ed By identifying 
"tracking or paying" co~nnlissiosls as an example of "I>usiness assistance" in order to capture 
pyraniid niasketing programs, the Proposed Bus. Op. Rule will also cover ordinary saics 
rcpresa~tativt; relationsllips ~vllcre tlic sales representatiirc buys a representative sarnple of tile 
scller7s product line for dispiay purposes and is compensated'by the seller on a cornmissioii 
basis. Sales representatives are already adequately protectcd by 35 state laws. See Stiles 
Keprescnfcrtirje Lalv Gzride (CCH). We suggest deleting Section 437.l(c)(l)(iv) or revising it in 
sucti a way that these legitimate arrange-ell~e~lts arc not needlessly covered by the Proposed Bus. 
Op. Rule. For exa~npic, Section 437.l(c)(l)(iv) could be revised to focus on co~nmissions p&d 
for the recruitment of other persons to sell goods or services. 

6. Dejiirritiurrs -- Do Not Cover. Per,~urcs Already irt B~rsiirt?ss. As discussed in 
response to Question 1, persons already in busil~ess do not need the protections of the Proposed 
Bus. Up, Rulc simply because tliey are adding a new liize of business to tl~eir existing business. 
In response to Question 1, we reco~llme~ld exempting sales to buyers will1 reasonably recent prior 
business otvnership sxcperience. Additionally, i i l  Section III, we recornmclld adding a fractional 
exemptiorl. 

7. Tirttillg Pi.avisioi~ - Sevc?ir Daj~s is Too Loilg. A seven calendar day waiting 
, period berose the purcllaser can sign a contract or pay my consideration is loo long and will 

unreasonably intcrferc with legitimate direct selling activities. If a waiting period approach is to 
be used, we syggcst a five calendar day waiting period, Several states use the equivalent or 
shorter waiting period. See, e.g., Califorilia Scllcr Assisted Marketing Plan Act, 1812.206 (48 
hours); Florida Sale of Bi~sirless Opportiinilics Act. Sation 559.803 (3 working days); Pvlaine 
Sale of Business Opportunities, Scction 4692 (72 hours). 

Alternatively, instead of a pre-saIe waiting period, tvc recornn~cnd that the Cornniission 
adopt a five day post-sale riglit of cai~ceilation, roiiowing the approach of a number of state 
business opportunity laws. See, e.g.., Califonlia Seller Assisted Marketing Plau Act, 1812.208 (3 
busii~ess days); Iowa Business Opportunity Promotions, Sectials 551 2.A6 (3 busi~icss days); 
Ohio B~~sincss Opportunity Purchasers Protection Act, Scction 1334.05 (5 busit~css days). In 
order to protect investors against post-sale claiills involvhlg the failure to return money, ll~e 
Commission may want to adopt a bond requiremc~~t, which n1a11y state business opportunity laws 
require in conneetioil \vitli a post-sale cancclIation offer. As we doubt the Commission would 
want to ~uldertakc the burdell of holding bonds, this may be something that an industry trade 
gso~~p woilld undertake as pail of its self-scgulatory agenda. 

8. Liclbility - ScIZer's Obligation. Allhougl~ the Commission's questio~ls reveal its 
coricern over defining "seller" too uarrowly, wc have t l~c  opposite concern. We feel the 
defir~ition of "seller" is not sufficiently articulate and could be read to capture every dow~iline 
direct seller i~ivolvcd in a nlullilevel marketing program, We do not believe the Comnlissio~~ 

Y E A R S  
2 U 0 6  
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intends this result, nor are we aware of any c~lEorccnlcllt history against downline sellers for 
deceptive conduct perpetraled entirely independent of, and not in collaboration with, a3 upline 
direct selling firm. I-Iowever, nowherc does the NPR consider "seller" in the context of 
multilevel relatio~lslzips, i. e., according to which party enters into t l~c  contract with the purchaser, 
pays commissions, supplies start'up ~~kterials or sells inventory. The Proposed Bus. Op. Rule 
defines "sellcr" as t l~c  confluellce of just thrcc things wilich downline sellers Zhat I-ecruit urould 
easily satisfy: (i) solicitatio~l to enter into a new business, which occurs througll a downline 
seller's nornlal sccruiting activities; (ii) a direct or indirect pay~sent, wllich dowaline scllers 
would receive, for example, whe11 Uley sell a demoilstratioil kit or inventory to thcir recruits; arid 
(iii) ail earnings claim or offer of busincss assista~lce, which downline sellers would meet, for 
example, by providing thcir recl~~iis wilh a copy of Ihe direct sslliag 6n11's sales n~anuiil even if 
tlie purchaser has no obligation to use it or pay Tor it. 

I t  would be olic thing if every downline direct seller is required to furnish the same 
disclosure docu~llent with information pertaining to the direct selling firm. However, given tl~c 
ambiguities in tl~e definitioll of "seller," it is unclear if the Cornnzission intends for each 
downline seller to create its own disclos~~re document will3 infomiation about that downline 
seller's car-nitlgs claims, legal actior~s, ca~lccllation or refund poiicies, and references. We 
understa~ld that tile Direct Selling Associatiori, a national trade associatioll of over 200 of the 
leading direct selfi~ig finlls, states that its mer~ibers collectively have 13.7 Milliorl .kt~ericans ill 
varying lcvels of downlinc direct sclling. If each downline seller is expected to create its own 
disclosure document, purchasers of the business opport~~nity would receive vastly different 
info~il~ation not getmane to the direct selling f im~ depending on the particuIar seller who recruits 
tl1e111. To the extent tl~e Proposed Bus. Op, Rule applics to multilevel nlarketing firms, only the 
multileveI marketing firn~ should be required to prepare a disclosure document. Othenvise, the 
Comn~ission's estilnated papelwork burdens would need to be multiplied by the tfiousmds: if not 
by the Il~ullireds 01 thousands. The Commission sllould better articulate who is a "seller" in 
order to avoid this unplanned outconle. 

11, T!IE DiscIoszire Docrmretit - Earrzihps Claifus Atv ~Vot Requir+ed. The title 
"Earnings" zficr tllc first set of check-off boxes oil the one page disclosure fonn may mislead 
buyers into assunling that cai~lings claims are mandated, when in fact U~ey are not, Tlle form 
s110 uld incorpol.ate language i ildicating that earnings claims are voluntary and no rlegati vc 
inferonce sl~ould be drawn wllen a business opportunity seller chooses not to make onc. 
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1 2. The Ifisciosrire Doctrrtit?rrt - Previuus Brtsirr ess Opportttmio? Activities SItoiiLd he 
Disclosed. To preserve a slxeanlined disclosure document, we suggest colzfmilrs "selIcr" to the 
conrpmy aid omitting disclosure of principal officers and affiliates. However, we suggest 
adding a check-off box rcrarding prior biisiness experieilce and require the seller to attach a list 
of previous business opportunities offered by the seller and/or its principal officers, affiliates or 
predecessors dur in~  the prior five years. 

13 to 15. The Disclosrrrs Docii~~ierti - The Litigafion Disclosirrt~ Brrrdcri is 
E-vcesske. Proposed Section 437.3(a)(3), which requires disclosure of "certain litigation 
infonnation" (71 F.R. 19085), is likely, in our view, to create a significant burden on f i ~ ~ l l s  that 
arc p g t  of largc busincss enterprises and rimy have wide-sa~lging, business operations with little 
connection to the business opportunity or genl~ane to the interests of a proposed purcl~ascr. In 
toilay's environlne~~t, claims of "fraud", "unfair or deceptive practices'hrd '?misrepresentation" 
liar~e, u~~ibitunaiely, become an automatic part of a complai~~ing party's arsenal. They flow 
easily fro111 t1.1~ pleaders' pen without any effective restraint. When the scope of disclosure is 
expanded to affiliates, and the time frame sei at 10 years, there is a substax~tial risk that the 
con~pilation of litigation infonnation will be extensive and costly to update and its info~n~ative 
value \will be reduced by Lhc bulk of inforillatioi~ being presented to buyers. On top of tllai, tile 
inforn~dion provided (wllatever the scope ~Idisclos~ue)  is likely to be as misleading as it nnay be 
it-iformative, sincc tl~cre is tio way for the prospective purchaser to gauge whether the litigation is 
or is not gemlane to the transaction under consideration. 

in our view, disclosure sl~ould be lilnited to the selling entity or its predecessors, and to 
affiliates fl11e litigation directly involves claims in U.S. courts that pertain to tire business 
opportunity. While pci~dixlg actiotls should be noted (with an opportunity to briefly slate the 
scllcs's position), we believe tliat settled or dismissed actions sl~ould be listed for a limited period 
of ti111e (E.K., tlvo years following resolution). By way of contrast, wllere the litigation has 
resulted in an adverse judgment, that judgiuent sl~ould be disclosed for a longer period (e.g., 5 
years, or wl~ile a1y remedial order is in ef'fecl and 5 years thereafter.) 

We would also note that inclusion of "affiiides" in the scope of tllc litisation disclosure 
requiranc~~t ttlay creatc a si gni ficant barrier iin intcmational trade, inasmuch as co~np~mics 
considering entry into United States markets will typically utilize subsidiary or affiliated 
companies. 'Clrllere such new entrmts are part of nlajor multinational busitless opei-ations, tho 
burden of disclosure (and tlse potential irrelevance of tlre inl'omlalion being disclosed) can be 
substantial. 
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16. to 20. Discbsurc) f)ucunze~zt - Tire Corirntissixr 's 11tfol-tlration Goals Crrn Be 
Achieved IYitit Fewer Disclosri.e Requirei~reirfs. Jxllrile lhe kgormatiorl discussed in Questions 
16 to 20 n~ay be useful for the prospecthe buyerf we bclicve tl~at .those disclosure requirements 
are too. burdensome for llrost sellers. The requirement to provide at least 10 referelices cuzd 
infonrlation on the number of ca~icellation requests is redu~ldant. Both required disclosures 
provide similar i~lfoxu~ation about other purchasers' expericx~cc post-sale wit11 Ule buyer. If 
prospectivt: buyers can talk to 10 or more references, they can obtain infomration about 
cancellations that will assist them in evaluating the seller and Ihcir own cl~ances of success. 
Tl~us, the i~tfom~ation about the number of cancellations is unnecessary. Accordingly, evcn if 
the Co~nmission arguably may meet irs burden of showing that each requiremmt is rationally 
related lo tile son1 of preventing ,deceptive practices and consumes injury, cumulatively the two 
categories arc duplicative. Thc Conlnrission should require only one or the other or it sl~ould give 
sellers the option to provide one of these categories of infontlation. 

Additionally, we would reconrnlsnd Ulat if a seller has a cancellalion or refund policy, the 
seller should otlly llave to disclose the r~ulnber of ~vrifterz ca~~cellation atld rcfii~d rcqucsts 
submitted duriny its prior fiscal year. Oral requests are too uncertain and should be exciuded 
from reporting rcquireme~lts. 

2 1. TIte Disclosure Docurtterrf - CIarifj tlte Scopa of Discfos~lre. The Commission 
should confine the required disclosure inforination ro activities conducted in 1lte United States, 
not foreigu cow~lries. There should also be an exclusion for sales made to a foreign buyer to 
operate a business opportunity in a foreign couiitry. 111 addition, sellers should be fi-ee to 
annotate the outco~~lc of corrcluded actions if they desire (as long as they uniformly do so For all 
coiicluded actions) witllovt ruiining afoul of the Proposed Bus. Op. Rule's prollibition on 
incf udi~lg non-rcquircd infom~ation as stated in proposed Section 437.5(c). 

24. Prohibited Acts u~trl Practices - Sorrte Cai(tgo~'ies of SciIers SIroulil Only be 
Cowred by fize tftlti-Fratid Provlsioits. We believe illat proposed Section 437.5, wliic-h sets 
fort11 a nilmbes of proliibited acts or practices, is the real heart of the Proposed Bus. Op. Rule. A 
reasonable regulatory balance would be lo limit the disclosure duties only to 'tvork at homc'" 
sche~nes, since they have produced tlre nlosl enforcement activity, but have Scction 437.5 apply 
to all business opportunity sellers. Section 437.5 would need to be appropriately modified to 
take into account that only ceilain sellers are required to furnish a disclosure docun~ent, This 
approach would properly balance the reguldory burdens whilc simplifying the Commission's 
psoseculorial burden of proof in bringing el~forcancnt actions agai11s.t any scller of a business 
opportullily for whic11 thcre is substantial evidence showing unfair or deceptive acis and 
practices. 
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26. Feil~ral aird Siclte Xegzilntioir - P1*ee31zption is Esserttinl. Tlle failure to provide 
Tor preemption rnay makc Ule paperwork burden excessive for many legitimate business 
opport~il~ity sellers. Currently, business opportunity sellers undcr most state latvs llave the option 
of using one docuil~nlt nationally (the UFOC permitted under the Existing Franclise Rule) or, 
alternatively, the stale's specific business opporlunity disclosirre statements. Because shte 
business opportunity disclosure statements are different for each state, most natiollal business 
opportunity sellcrs usc the UFOC. By failing to preempt stare business oppot-hmity laws, a 
busilless opportunity seller that finds itsclf covcrcd by bo& .the Proposed Bus. Op. Rulc and a 
state business opporlunity law will have to prepare both Llle Commission's business opportur~ity 
disclosure docurne~lt and the state-speciiic business opportunity disclosure doc~~tnent (unless 
each state anends its statute to perinit usc of tlie Comrnissioi~'~ ncw business oppol-tunily 
disclosure statenlent, a process that could take years). It is far more preferable for purcl~asers 
thro~~ghout the country to receive one uniform doc~uncnt that would consistently be used by 
busi~~ess opportunity scllcrs. Accordingly, wc ilrge the FTC to preempt all stale busi~lcss 
opportunity latits. States ivould be able to bring actions against deceptive scllers w~ho violate the 
Proposed Bus. 013 .  Rule to the extent their consutner protection laws inco~yoratc 111c 
Corn~nissiol~'~ rules or treat violations of the Conlmission's nlles as a predicate act in violation 
of tlleir state law. 

111. 
Other Critical Revisions Are Needed 

We !lave a numbcr of' additio~~al suggestions for focusing Ule definition of "business 
opporlunily" so that the regulated activities are consislei~t with the types of enlorcement 
complaillts that the Cotnmission has addrcsscd over the years. 

Con fime fo Exclude the P~rrciiase of Goods at a Borra Fide Il/ltalesnke Price. Wlletlicr 
or not the Corn~nission opts to reinstate the $500 minixnulll tl~reshold for non-inventory or 
cxclude paynents for illatcdals at no Inore tharl fair market value as previously proposed, tlle 
Comnlissio~.i should, at a tni~lirnum, continue to exclude purcl~ases of reasonable quantities of 
invento1-y at no more illan a bona fide wholesale pricc. As 11otcd earlier, we are iiot atvare of ally 
state t h a ~  iilcludes inventory purchases in the minimtun paymalt tl~reshold. See e.g., IIlit~ois Act, 
8 15 ILCS 60.515-5,10(b)(7) (excluding "casll paynents made by a purchaser not exceeding $500 
and thc payment is maclc for U-te not-for-profit sale of sales demonstration equiprncnt, matcrial or 
sanlples, or the payment is made for product inventory sold lo the purchaser at a bona fide 
wl~olesalc price"). 

While the Commission's Interpreratjve Guides to the Existing Franchise Rille recognize 
that "required paylilellt" is intelldcd to capture all sources of hiddcn fi-andisc fccs, the 

Y E A R S  
7 0 0  h 
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Conin.iission has articulated a policy not to construe as "required payments?' "any paynents 
made by a person at a bona fide tvholesale price for rzasonable amounts of mexlsandise to be 
used for resale." See FTC Infoma1 Staff Advisory Opinions 93-6 (Jutlc 1, 1993) and 93-7 (June 
1, 1 993). The rationale for excluding payments for reasonable quantities of inventory bought at 
a bona fide wholesale price is that the purchaser can resell the inventory at wholesale or higher 
and tl~ereby recoup its invcstmcnt. The policy appropriatzly allocates regulatory resources, An 
unhappy buyer of inve~llory can look Lo the marketplace to recover its costs and, consequel~tly, is 
not overly dq~cndcnt on tlic seller and in need of govcniment supeivision. 

The NPR cites no enforce~nent reason for eliminating tile inventory exenlption in the 
busi~less opportunity context. The Commission's enforcemalt Ilistory shows no abuses wit11 the 
inventory exe~llption in e1f'ec.t since 1979. Without an enforcement justification, t l ~ e  Conlrnission 
sl~ould respect tile policy rationale for t l~e invento~y exemption and incorporate the exeniption ill 
thc Proposed Bus. Op. Rule. 

Although tile WIi discusses, Ule Commission's experience wiih "work at home" and 
pyramid schemes that have beal excluded froill the Existing Franclise Rule by its minin~um 
investnlent require~~lent arid inventory exe~nption, the abuses associated wit11 these arrangements 
do not justify broadly expanding regulation to otl~cr distribution models. As mc~~tioned carlier, if 
"work at home" schemes generate the greatest number of enforcement actions, Ille Commission 
can define "work at lion~e" arrangements witllout regard to the i~lventory exemption, but prcsclvc 
it for all other distribution programs. 

i 
illore Exlr/~rptioirs or. Exclirsions Are AIc~'itccC. We urge the Commission to co~lsider 

additional exe~llptions or exclusioi~s to confornl the Proposed Bus. Qp. Rule to the Collu11ission's 
limited evidence about abuses in direct selling and other ordinary distribution n~odels that would 
otheiwise be covered. As proposed, Sectioll 437.7 would limit Ihe only available exemption to 
business opportunities that qualify as a franchise, have a written colitract and ~lleet t11e minimu111 
paymerit requirement of t l~c  Existiny Franchise Rulc. Many c o r ~ ~ p a ~ e s  currentiy excluded or 
exempt from the "franchise" definition, but wllicb will not be specifically excluded or excmpt 
under the proposed revised Franchise Rule, such as cooperatjves, rtln the risk of being deelncd a 
business opportunity under fl~e Proposed Bus. Op. Rule. The Proposed Bus. Op. Rule should 
include a specific excl~tsion or exenlption for cooperatives and other arrangements wJ1ic1i are 
express1 y exenipt ftom the 'Yra~ancl~ise" definition under Ule Existing Franchise Rule. 

Furtller, the exemption provision of the Proposed Bus. Op. Rule is muc11 too limited and 
ignores tllc guiding policy tllat absent substantial evidence of illegal activity, the Commission 
should l~ot  regulate. In this regard, the Col'timission should be guided by the experiences of the 
states. Specifically, exe~ilptio~is or exclusioi~s curreiltly included in many stale busiiless 
opport~mity laws sl~ould be added to the Proposed Bus. Op. Rule. Some of the exemptions or 
exclusions u s d  at thc state level that sho~~ld  be co~isidered for inclusion alee: 

Y E A R S  
2 0 0 b  
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All of Il~e exclusions lisied in ilie Illir~ois Act ($5-10) (from wllich 
state law tlic Commissiol~ took its definition of business 
opportttnity). Illinois Act, 81 5 SLCS 60215-5.10(b). 

1 

All of the exclusions listed in the California Seller Assisted 
Marketing Plan Act (9 1 8 12.201 (b)), including the cxclusion for 
invesbnents above a rnaxin~um threshold. Cal. Civ. Code, 
$1 8 12.201(b). 

An exclusion for cooperatives which appcars in the business 
oppol-tut~ity laws of scwal states and currently as art exclusion in 
the Existing Franchise Rule. See, e.g., Georgia Business 
Opportunily Salts, Section 1 0-1-41 0(2)(B)(ii)(ll); 16 C.F.R. 
$436.2(a)(4). 

Not-for-profit sales, where the seller sells ilon-inve~~tory lnaterials 
to the buyer ai the seller's cost so the buyer c w  use them for 
display* which i s  currently provided in a number of existing state 
business opportunity laws. See, c.g., Virginia Busincss 
Opportunity Sales Act, Section 59.1 -263.B.6; Illi~tois Aci, Section 
815 ILCS 60515-. 10(b)(7). 

Sales of non-inventory i~~aterials to tlie buyer at no more tl~m a Sair 
market value, wl~ich is excluded froul the definition of a francl~ise 
fee by nunlerous sitlies regulating franchise sales. See, cg., 
Hawaii Revised Statutes, Title 26, Clsapter 482E, Section 482E-2. 

We Lrrge the Commission to iilclude a "fractional" exelliption conlparable lo the one in 
tlic Existing Fralcllise Rule (1 6 C.F.R. $436,2(a)(3)(i) and $436.2(h)) and tvllich wi I1 be carried 
on in tire proposed revised Franchise Rule. The NPR ~ j e c t s  a "fractional" excniption as 
unllecessary based oil the Comnlission's assessme~lt that the Proposed Bus. Op. Rule's 
conipliancc burdens are n~odwt, 71 F.R. 19066. As noted above, we disagree wit11 lhat 
asscsssnent and find no enforccnient justjfication for elill~inating the "fractional" ccxcn~ption in 
the business oppoltunily contexi. By dofirlition, tile fractional exen-iptioil would apply only in 
tlie case 'ivher~ a person already in business buys an opportunity that is not rsasonably expected 
lo account for more than 20% of its total revenue. Not olsly is such a person suf'iiciently 
sophisticated in business, but the person is not so overly dependent on the seller as to warrant 
government super-vision. The policy reasons for the fractional ex~mption in the fra~~chise context 
equally apply to the busincss opportiiility context. 

Y E A R S  
P L l C J 1 ,  
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We also urge the Commission to exetnpt otller "sopl~isticated investor" hansactions 
comparable to Ulat which the Commission proposes to add to the proposed revised Franchise 
Rule (i.e., "large investments," "large franchisees," and "insider transactions"). Tllese proposed 
exenlptiolls (whether fashioned as an exemption or an exclusion) would emable the Conmlission 
to strike an appropriate regulatory balance and extend protection to ihe buyers that IIIOS~ need 
protcclion. 

We would redtlce the U~resl~olds for ~vllat constitutes a "large" iinvestma~t or "large 
purchaser" from the levels used in the proposed rcvised Franchise Rule recogniziny, as t l~c 
Commission does, t11at business opportunities typically require a mucl~ lowcr initial illvestment 
than franchises. For "large" investments, we ~ f o u l d  draw t~pon tbc cxpcriencc of states 
regulating business opportunities and exempt business opportunities Ihat require an investment 
during the first six rllontl~s of 550,000 or more. This follows the California Scller Assisted 
Mslrketiag Plan Act, which exelnpts from coverage i~lvestments requiring an initial cash payment 
of$50,000 ormore. Cal. Civ. Code $1612.201(a). 

For "large" business opportunity purcl~ascrs, we wonld propose exempting transactions 
wl~cre tbc purchaser has a net worth of not less t11m $250,000, exclusive of principal residence, 
f~~mishings, and autotnobiles. See c . ~ ,  Tllinois Act, 815 ILCS GUYS-lO(d). 

We would also recornme~ld an "insider" exemption comparable to that hi the proposed 
revised Fsancllise Rule for the same reasons wlicl~ make it a reasonable addition in the franchise 
context. MTc rcalize that most business opportunity sales and buyers may not qualify for tllae 
sopllisticatcd investor exenlptions, but for tl~e(few ihal do, there is no reason i~ot to exe~npt them. 

In addition, we also recomine~~d the following: 

Exclude business opportui~ity sellers that arc public cornpanics 
since they are already subject to extensive regulation and public 
disclosure of financial, operatiol~al and management inforn~ation; 
and 

Exclude non-public business opportunity sellers with a net worth 
of at least $1 million. Sectio~i 5-1 0(c) of the Illinois Act is a good 
111odc1, Illinois Act, Section 81 5 JLCS 60215-lO(c). 

'?he foregoing proposals for ncw exen~ptions or exclusions are consistent will1 the 
Commission's articulated policies tllat sophisticated sellers are lass likely to skirt govemtnent 
rcgul ations and sophisticated investors can protect their own interests it1 makillg investme~~t 
decisiolls and do not require costly federal regulation to protect them. 
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IV. 
Tlie Commission's Burden of Proof 

Tlae Commission pubtished its NPR for Clae Proposed Bus. Op. Rule pursuarit to Section 
18 of the FTC Act, 15 U.S.C. 5 57a el seq. and Part 1, subpart B, of its Rules of Practice. 16 
C.F.R. 5 1.7 and 5 U.S.C. 8 55 1, et seq. As a proposed Magnuson-Moss mlerrraking proceeding, 
tlie Commissiori necds substantial evider~ce of tlae pre\~alcnce of deceptive practices by those it 
proposcs to regulate to support thc scope of its rulemaking. As discussed above, we beIieve the 
NPR is devoid of subsvdntial cvidtmcc on the need to rcglate as business opportunities 
manufact~rers, suppliers and othcrs ilivolved in ordinary distribution programs. The 
Commission has cited, at best, limited evidence of abuse outside of the "work at home" industry 
segment. Furtlaer, as noted previously, certain of the Comnlission's proposed remedies, 
illdividuirlly and ci~i~~ulatively, are overly broad and not reasonably related lo the goal of 
preventing deceptive practices. 

v. 
Projected Compliance Costs 

Not oilly do we believe, for Ule reasons previously stated, that the Conn~~ission's 
projected cotllpliancc costs are uilrcalistically low, but tile Corn~x~ission's estimates ipore the 
costs associated with the quarterly updating rcq~zire~nent. For example, Uae task of calculating 
t l~e nun~ber of j~urcl~asers each quat-ter and tlie ~lulllber of oral md written requests for 
canceilatiori and updating t l ~ c  infonnation for the prior eiglat yuarlcrs (we urge that this be 
reduced to the prior four qua-ters) are substantial and time-col~suniing. For those sellers illat 
make earnings cIaims, file updatirig obligations arc particularly onerous. Tllc Commission's 
yearly estimates nlore likely approxhnate the papcnvork burden sellers will face eacll quarler 
(not aimually), and even then they probably are too low based on our expt=riencc. 

Furtller, the Proposed Bus. Op. Rule fails to provide a grace period for updating the 
disclosures. As clraflcd, o~lce the quarter ends, the very next day the seller would have to begin 
ilsing an updated disclosure doc~~~ne~zt  reflecting changes during the quarter just ended. 
Altlougla we recognize that the Conamission may exercise prosee~ltorial discretio~l and cl~oose 
i~ot to peilalize se1Iers who do not produce updated disclosure docu~l~ei~ts insta~~taneously, the 
preferable course woirid be to allow a reasonable time to create the required updated documents 
comnparable to tllc 90 day period allowed by the Existing Francl~ise Rulc (wlaicll the proposed 
new Fra~~claise Rule will churrge to 120 days for Uie ~ I I I I L I ~ ~  update and keep at 90 days for 
quarterly updates, altlaough we think in the business oppo~-tur-iity context 90 daysfcluarter is all 
that is needed). 

Y E A R S  
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We believe l.!~ilt the I~enefits of requiring fr.equer.11 updates sl~ould be balanced against the 
btirdetl md costs this requirernellt imposes. The Colnrnissiol~ sllould require updates no more 
fixquenUy than annually (except for reference for sellers who have fewer than 10 purchasers). 
Furtl~er, we reconmend that sellers be allowcd 90 days in which to complete the updating of 
their disclosui-c documet~tlts. 

VI. 
Request for Workshop 

Wc bolicvc it,would bc appi-opriatc for the Commission to hold a workshop to address Ule 
issucs raised i11 thest: conlnlents and by tlie comments of otiler ppersoxls. 

Thai& you for the opportunity to provide co~~irnents on the Proposed Bus. Op. Rule. If 
there is a workshop or public Ilearing, we would like the opporlui~ily lo participate. 

Vcrv trulv vours. ..,-, 

Jol111 R. F. Baer 

. Elaine Kolish 

Alan H. Silbemlal 


