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PROCEEDI NGS

MR BALTO W're going to start pronptly at
8:30. I'mDavid Balto. This is day 2 of the
slotting all owance workshop. Today we have a busy
schedule. W start off wth the panel on the question
of exclusion. W followwth a panel on retailer market
power .

Today's lunch, as | nentioned earlier, in the
cafeteria on The Top of the Trade, 7th floor, is fried
chi cken wi th honenade potato sal ad.

Following that, we're going to have an
i nteresting panel on category managenent and an exciting
vi deot ape to show you about how not to do category
managenent, and that will be followed by a panel of
expert | awers and econom sts fromall over the United
States who are going to tell the FTC what they should
do.

Let me start off with a couple of housekeepi ng
notes. |If you want materials fromthis conference or
additional materials, it would be very helpful if you
regi stered, and we have registration sheets out in the
front. We are going to prepare copies of all of the
handouts, including Professor Salop's paper, and they'll

be ready for distribution sonetinme later on this
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nor ni ng.

| wanted to ask the panelists to try to be very
careful about termnology. | heard yesterday a couple
comments from people that we seemto be periodically
confusing slotting all owances -- up front paynents for
new products -- with pay to stay.

So if you could try as nuch as possi ble, when
you' re using term nology that a | ayperson, soneone who
is not experienced in this field, my not be famliar
wi th, please identify what you're tal king about.
Specifically when we're tal king about slotting
al l omances, let's try to nake it clear whether we're
tal ki ng about something for new products or for
i ncunbent products.

This nmorning we're starting off without a court
reporter, so | want to enphasize as nmuch as possible
t hat when you speak, at least for this first panel
pl ease identify your nanme before you speak, so the court
reporter later can transcribe that.

In addition, we're accepting witten coments.
We've actually received one set of witten conments, two
sets of witten comments, and those will be posted on
our web site.

| f you want to submt witten comments, you have

up until June 23 to do so.
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Wth that, let's begin today's panel. Let ne
turn to ny right. Neil Averitt is walking into the
room and Neil was the first person to introduce
hi msel f. Wy don't we introduce oursel ves
count ercl ockwi se begi nning with Professor Wi nston.

MR, WHI NSTON: M chael Whinston, professor of
econom cs, Northwestern University.

MR, STENZEL: |'m Tom Stenzel, president of
United Fresh Fruit and Vegetabl e Associ ati on
representing growers and shi ppers of fresh produce.

MR. HADE: Kevin Hade. |'mvice president,
cat egory managenent for Ukrop Supermarkets.

MR. GARMON. Hi. I'mChris Garnon. |'m an
econom st here at the FTC

M5. CARVER Karen Carver. |'mthe CEO and
pl ant manager of Elan Natural Waters.

MR, MCMAHON: |'m Jack McMahon, president of
Gal lant Greetings, a greeting card publisher.

MR THOVAS: |'m Victor Thonmas fromthe Stop &
Shop Super mar ket Conpany.

MR. HANNAH: |'m Scott Hannah, CEO of Pacific
Val | ey Foods. W're a processor of potato and vegetable
product s.

MR. GUNDLACH: |'m Greg Gundl ach, professor of

mar keti ng, Mendoza Col | ege of Business at the University

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



155

of Notre Dane.
M5. MLLS: Panela MIls. I'mwth the Tortilla
| ndustry Association and also a tortilla manufacturer.
MR. TADA: Pierre Tada. |'mthe chief executive
of fi cer of Linoneira Conpany. It's a produce grower,
packer, shipper, and also involved in frozen food
processi ng.

MR. FLICKINGER Burt Flickinger. | teach in
the food i ndustry managenent program at Cor nel
University and St. Joseph's University, and work with a
| ot of independent retailers and small manufacturers and
agricul tural -based cooperatives.

MR. EAGAN. John Eagan, vice president, general
mer chandi se manager, Costco Wol esale in Los Angel es.

MR. NICKILA: David N ckila, Portland French
Baker, Portland, Oregon, a small whol esale variety
baker.

MR. SHAFFER. G eg Shaffer. [I'mat the WIIiam
E. Sinon G aduate School of Business, University of
Rochest er.

MR COHEN: |I'mBill Cohen in policy planning
here at the FTC

MR. BALTO And |I'mDavid Balto. Let nme rem nd
you, the nenbers of the panel, of the rules. | wll

call on people periodically to be recognized. Please
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pl ace your name card up. W have a lot to do today, so
pl ease try to keep your answers relatively succinct.

By the way, if Gus Doppes is in the audience, we
have a pl ace assigned for you up here at the table next
to Pam M IIs.

Let me begin by calling on Karen Carver, Jack
McMahon, Pam M Ils and Pierre Tada and ask you to give
t he audi ence a view on how slotting all owances affect
your ability to conpete, your ability to enter into new
mar kets, your ability to expand and innovate.

Wiy don't we start with Karen Carver.

M5. CARVER  Thank you. In our industry, which
is of course the water industry, the slotting fees
present a major stunbling block for us to enter into any
| arge distribution network. W have had |limted success
in our regional area, but when you try to expand outside
of that the up-front price of each SKU, depending on
flavor and size and everything, it nay be the sanme
product, but you have the slotting issue for every
single flavor and every single size.

So for us to get into a |l arge supernmarket,
you' re tal king $50,000 or better up front, which we
cannot provi de because of the high outlay of capital
whi ch we just don't have.

MR BALTO Karen, what is the amount per SKU
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per store that you typically face?

M5. CARVER  Typically the anmbunt has been
$5,000 for each SKU in the markets that we've tried to
go into. Sone are lower. The smaller they are, of
course the lower they are, but if you have a | arge
di stribution, then they want a | arger anount up front.

MR. BALTO Jack McMahon?

MR, MCMAHON: The greeting card industry is a 7
and a half billion dollar market wth two maj ors having
80 percent of the market. |It's a very fragnented market
wi th some 800 publishers such as oursel ves.

We ourselves have | ost a few pieces of business
because we did not give a slotting all owance, and one
pi ece of business was $5 mllion for a five-year
contract which we passed on, and we | ost another one for
amllion dollars. It's a very conpetitive nmarket and

yet we would be in the top ten of the publishers in the

i ndustry.
MR BALTO  Karen.
M5. MLLS: Pam
MR. BALTO Sorry, Pam M Is.

M5. MLLS: 1In the tortilla industry our conpany
in particular has been in business for over 43 years, so
we have had market share, consunmer demand, product

quality, pricing, all of the above, but what's happened
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now i s that we're being squeezed off the shel ves because
t he dom nant manufacturer pays so nuch noney.

As far as other type of markets such as box
stores, we were in one. The dom nant manufacturer cane
along and paid a |lot of noney, and we haven't been
allowed in that store since.

MR. BALTO So in your situation there are
pay-to-stay fees?

M5. MLLS: Oh, yes, annually.

MR. BALTO And approxi mately how nmuch per SKU
are they?

M5. MLLS: In the tortilla market, it's nothing
like SKUs. [It's basically you pay five, six digit
nunbers for an annual program

MR. BALTO Pierre?

MR, TADA: Yes. I'min the fresh produce
i ndustry, and one of the challenges of the products we
produce is there's a tine limt on the product. So
there's trenendous | everage fromthe retail side if the
product can't be sold. So you either sell it or snell
it in our business.

Anyway, yesterday was an alien world that was
bei ng descri bed by sone of the folks on the other end of
the value chain. Let's be real. It isn't just slotting

fees for new products. It's pay-to-stay, and it has a
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tremendous i npact on small growers and shi ppers who
cannot afford to pay or are faced with the hamer of
snelling their product at the end of the day.

So it's a very different world from our
perspective. There's huge | everage agai nst suppliers,
even nore pressure on trade all owances, and a consci ous
effort of retailers to push all costs of doing business
back on the supplier

MR. COCHEN: When you say pay-to-stay, how
frequently are you paying? Annually?

MR. TADA: Well, | got together with a group of
CEGs who were fearful of showng up at this neeting for
fear of retribution, but it varies fromannually to the
whi s of the other side of this value chain.

MR. BALTO M. Tada, how do you find the trend
of slotting all owances changi ng over the past five
years?

MR. TADA: That was also an alien world that was
descri bed yesterday. |It's gotten nuch nore intensive.
Let's face it, some of the retail nodels that exist
today no | onger work, as evidenced by sone of the
changes in the channels. There is a conscious effort by
retailers to push back the cost of business back on to
suppliers, so it's nmuch nore intensive, and even novi ng

towards a traditionally light area which is in the fresh

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



160

produce ar ea.

The only thing that saved us is nost of the
products are sold in bulk supplies, and they nove around
beati ng down prices, and they don't really commt to a
particul ar supplier.

MR. AVERITT: Could | ask the manufacturers to
help us put this in context? W' ve been describing so
far starting allowance in absolute terns -- how | arge
are they or how nuch are they per SKU store. To assess
their inpact on your capital requirenments, what
percentage do they represent of the capital costs of
bringing a new product to market? How big a factor are
they in the cal cul ati on?

MR. HANNAH:. Yeah.

MR. BALTO Identify yourself.

MR. HANNAH. Scott Hannah, Pacific Valley
Foods. Correct ne if I amwong, this is what | was
referring to yesterday where you take |like a market 1ike
Seattle, take 200,000 in slotting, 150 in nmedia, 150,000
in trade pronotion. |Is this what you're referring to?

MR, AVERITT: Well, that's certainly a | ong way
toward what | had in mnd. | was wondering if you could
think of this in the context of all of the costs of
devel opi ng a new product and bringing it to market --

such as the cost of your research or of setting up
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what ever manufacturing facilities you need? How big an
increment would this make to your capital costs?

MR. HANNAH: Then | would have to do a little
calculating and | could reply later. | did a real quick
cal cul ation just taking 30 second. Take slotting
al | onances al one: 35,000 supernmarkets in the United
States, give or take, sonme say 33,000, at $150 a store,
one itemwould be $4.2 mllion up-front cost, inmediate
paynent, no cash flow. Four itenms woul d be typical
You're |l ooking at $16.8 million, and that is
ridiculous. [I'll answer your other question and do a
little cal cul ation.

MR. AVERI TT: Thank you.

MR. BALTO Do any of the other manufacturers
have a sense of the degree that slotting all owances
i ncrease your cost of entry? Have we been tal king about
10 percent, 20 percent? O is this not a neaningful way
of looking at it?

MR. DOPPES: GQus Doppes from California
Scents. | believe the slot, if you take nationw de
distribution, it would be in excess of 50 percent of the
cost of bringing a product to market.

MR. BALTO Any other of the manufacturers have
a viewon that? Are your figures different? W're just

dealing with ball park figures.
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MR. COHEN: You base that on nationa
distribution. What has been the experience of the
manuf acturers at the table of distribution at |ess than
a national level? |Is that an alternative?

VR. DOPPES: That depends what markets you're
in. If you go to the California market, LA, or New York
or what have you, it can be higher than that. [If you go
to your secondary markets where there's not as nany of
the maj or chain players, then your cost would be
sonmewhat | ess.

MR. COHEN. | guess what | was getting at: |Is
it a reasonable alternative to bring a new product into
a region or just a certain fraction of the stores, of
chains, or nmust it be nationw de?

VR. DOPPES: Vell, with limted capital, you're
restricted to a limted geographic area then.

MR. BALTO Well, let ne followup on Bill's
guestion. Don Sussman from Ahol d descri bed a scenario
yesterday where they're willing to take on a new product
by sort of trying it out in a few stores, seeing if it
succeeds and then basing their decision partially on
t hat .

Now, is that sonething -- |I'masking the
manuf acturers, is that sonething that you' ve seen out in

t he marketplace? Are retailers willing to do that?

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



163

VR. DOPPES: It's ararity. And the reason for
that is it takes as nuch of their manpower and tine to
set up atest as it does it to do their entire chain.
Al l businesses out there are so -- the enpl oyees are --
their tinme is nmaxed out, so even if upper managenent
m ght have a goal to bring in sonme smaller businesses,
by the tinme it filters down to the buyer level -- "we
have to inplement the prograns” and all -- they don't
have tine to do it.

And it becones nore of a nonunental pain for
themto try to acconplish it than to deal with their
regul ar suppliers, so you can find that in a rare
exception, but it's extrenely rare, just due to the
constraints on everybody's business.

MR. BALTO Panela MII|s?

M5. MLLS: It's been ny experience in | ooking
for new business, such as in the box store industry
where there's high volune, that as a small manufacturer
we are basically used as the pawn to ante up the
stakes. Once you nmake your presentation, you show t hem
what you have, which is not heavily invested with
capital, they're not very interested, but they'll use
you agai nst your opponent to get themto achieve their
goal, as nore noney.

MR BALTO Are there ever situations where a
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manuf act urer pays slotting all owances, and there's sone
kind of fraud that occurs, such as you pay the slotting
al l omances up front and then the product isn't actually
taken for the period of tinme? Burt Flickinger?

MR. FLI CKI NGER© Thank you. Hopefully this wll
provi de sone perspective because there are there are
many opportunities in terns of retail distribution,
super mar kets, mass, club, convenience. |If you |look at a
nunber of the success stories that we've worked on, both
t hrough the universities and clients, all these fol ks
are represented in categories at the table here. Krispy
Krene Donuts and Bakery, just not a | ot of noney to
spend, had gone bankrupt a couple tinmes because of bad
managenent, no slotting fees, but through good new
managenent and public relations went nulti-regional and
then went national, and supernarkets were a big part of
it.

Zatarain's | everaged seven tines out of New
Oleans, multi-regional and then went national. They
hel ped devel op the water category in the United States
over the last 25 years from San Pel egrino. Evian froma
single restaurant, and Starbucks, Rich's, Sorrento,
Freezer Queen, all these guys started through
super markets and got the support. There wasn't a |ot of

slotting all owance, and then they wound up goi ng
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nat i onal

And it was a grass roots effort wth sanpling
and a lot of offer things that really hel ped drive it,
and supermarkets were the partners.

MR. BALTO  Thanks, Burt. We're going to get
to the story fromthe other side of the table in a few
mnutes. | wanted to focus initially on the inpact on
manuf acturers, but that was very hel pful.

There was a scenari o painted yesterday that
manuf acturers seemto be -- I'msorry, retailers seemto
be relatively willing to negotiate slotting all owances.
Let me ask the manufacturers and producers again to what
extent is that true in the marketplace, and has that
changed over tinme? Yes, Karen Carver?

M5. CARVER W have had sone negotiations with
the retailers. They are willing to negotiate within a
certain realm You wind up with basically the sane
payout. It may just take on a different formas in
trade outs, or | don't know howto explain it, but you
were tal king about the issue of will they work with you
on regional basis or with smaller nunbers of stores.

And we have not experienced that. |It's been
either an all or nothing, and it's not only the grocery
stores but the conveni ence store chains unless you go

with a small nom and pop chain that may have five or six
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stores, and then they're nore willing to work with you,
but if you get into the regional areas, then they want
an all or nothing clause.

MR. BALTO Can | ask the other manufacturers
what you find in terns of the willingness to negoti ate?
Panel a?

M5. MLLS: One of ny buyers said basically -- |
asked himif this was negotiable, and he said only up.
MR. BALTO David Nickila, what's your
experience in ternms of your ability to negotiate

slotting all owances?

MR. NICKILA: Fortunately for us we've only had
one case of this, although it's com ng on the horizon
because we've got other letters fromthe manufacturers,
fromthe grocers, saying that they're going to
standardi ze basically the two free cases to get into a
new store. The two free cases per SKU which | stated
yesterday was $568 for the SKUs that we were putting in
this store.

And t hroughout the whole year we coul dn't
recover that, and right now the sales are even bel ow
what it would take to recover that. But we have gotten
two other letters froma couple of the other chains
saying that if this isn't acceptable or if this isn't

what you're going to accept, please |let us know.
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So we're starting to face it now, and it's
sonething that in the perishable industry we haven't
seen before.

Very possibly the |larger bakeries in our area --
we're a bakery about $7 and a half mllion. The other
bakers we conpete against in the supermarkets are about
$150 million on up to about $600 million, so we're not
in the sanme arena with them and are not able to pay the
costs that I'msure that they're paying to sone of the
chai ns.

But like I said, as of now because of our size,
we hadn't seen anything until just at the end of 1999.
And that's the reason |'m here, because | am concer ned.
M. Burt Flickinger just stated that, yeah, these big
conpani es started out with grocer cooperation, and |
made nyself a note, that's |like the old days, and like |
said this seens to be goi ng away.

Wth all the consolidation of the chains and so
forth, I don't believe that it's going to get any
better. It's going to be nore difficult for a snal
bakery, any small conpany to go to a grocer, try to get
their cooperation and devel op busi ness and devel op
sal es.

| think these details of the wonderful Starbucks

and everything else are a thing of the past al nost.
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MR, FLI CKI NGER: The Krispy Kreme exanple is
within the | ast year.

MR. BALTO Scott Hannah?

MR. HANNAH. Ri ght here.

MR. BALTO Actually | nmeant Tom Stenzel on
that. | was |ooking over at Tom

MR. STENZEL: Thank you. Tom Stenzel. | would
like to add a perspective fromthe fresh produce side of
the business. The first thing | would say is that the
retail community is not nonolithic by any stretch of the
i magi nati on. \Wat we're probably tal ki ng about are the
nost egregi ous abuses that occur because those kind of
stick in the craw of producers and manufacturers.

From our industry perspective, we would agree
with Professor GQundlach's analysis that the fresh
peri shable side is nuch nore noderate in the use of
slotting at this point, but we see it comng to the
i ndustry, not so much in a new product introduction
capacity, but clearly this pay-to-stay arrangenent that
several peopl e have nenti oned.

Whet her it's an annual or a seasonal type
arrangement, it's -- we're just starting the California
tree fruit and grape season com ng on now. Those
suppliers of fresh produce are being asked to make

substantial up-front cash paynments in order to have
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distribution. The problem several people nentioned is
in a comodity program an easily substitutable market,
there are 50 different grape suppliers who are eligible
to choose fromon any given day, so basically they are
often played one off against the other.

| think fromthe perishable standpoint we see a
very different dynamc, and it's kind of a unique
situation in terns of the easy substitutability of our
product s.

MR. BALTO Let nme turn to Scott Hannah.

MR. HANNAH: An answer to your first question

for David: The negotiating has gone down over the past

few years on slotting allowances. |In the frozen food
business we find little or no negotiating. | want to go
back, | borrowed a calculator fromny wife so | could

calculate Neil Averitt's question on capital.

If you go into only the Seattle market, for
exanpl e, and you cone out with not just a new flavor but
a product you put a lot of R&D into over a five-year
period, we've spent approximtely $200,000 in R&D, and
adding up all the other capital costs, slotting
al l onance woul d be 30 percent of those capital costs in
the Seattle market.

| f you expand out into a region, your R&D costs

of devel opi ng a product of course are fixed. You' ve
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al ready spend the $200, 000, but your slotting allowances
have gone up tenfold. You' ve gone into ten Seattle type
mar kets, which would include LA whichis like 7 or 8
percent of the U. S., so now slotting allowance is 50
percent of your capital costs.

s that the answer you're | ooking for?

MR. AVERI TT: That's very interesting. Thank
you. Are there sone further inplications that could be
drawn fromthose figures? Do those tend to indicate
that slotting all owances woul d be greater or smaller as
a hurdle for smaller businesses to overcone?

MR. HANNAH: A smal | busi ness as opposed to a
| arge busi ness, corporate business?

MR. AVERI TT: Exactly.

MR. HANNAH: Again, the only thought that I
coul d make on that would be that the slotting all owances
for a larger conpany could be spread | think over a
broad base of products and woul d not have to be charged
solely to those new products.

MR, AVERI TT: Wuld that be affected by what
percentage of the product |ineup of any particul ar
conpany consi sts of new products, and what part
consi sted of existing itens?

MR. HANNAH: Coul d you rephrase that?

MR. AVERI TT: Wuld snall conpani es, conpanies
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in your position, tend to be introducing new products
nmore frequently? Wuld they be a | arger percentage of
your product |ineup, and would you therefore be | ooking
at slotting allowances nore often than --

MR. HANNAH.  Now | understand, exactly. Yes.

As a very small conpany, to devel op your market and
expand, you woul d be devel opi ng nore products trying to
get nore space, so it would be a higher percentage if
that's what you're | ooking for. You don't have that
broad base that you either bought or acquired to absorb
those costs, so it would be a higher percentage.

MR. BALTO M ke Wi nston?

MR. WHI NSTON: M ke Wi nston, Northwestern
University. | just had a question to follow up sone of
the coments that are being nade about negotiations. A
ot of the cormments so far have been suggesting that the
slotting fees are difficult because of capital
constraints; that is, they raise the cost of getting to
mar ket .

"' mwondering, in ternms of negotiation, the
answers so far seemto be about the |levels of slotting.
But to what extent is there an ability to negotiate in
terms of, well, maybe I won't pay you as nuch or as high
a slotting fee but I'lIl give you other, better ternms --

terms that are better, |ower whol esale price, nore
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pronotion, that would be easier on capital -- that is,
that are nore sort of out in-the-future expenses.

MR. BALTO Any manufacturer? Ildentify
yoursel f.

M5. CARVER  Karen Carver with Elan Natura
Waters. To answer your question, we have tried that as
our first ploy every tine -- that we'll give you a
better product at a |lower price, which spreads out that
up-front noney over the life of however long you're in
the store, and they're not interested. That is an
absolute. They're just not interested.

MR. BALTO Do ot her manufacturers have
experiences simlar to PamMIIs?

M5. MLLS: M experience is that ny conpany
canme together with two other geographically | ocated
conpanies to have the ability to serve over 350 stores
wth direct service delivery. W cane up with a private
| abel programfor this particular chain of stores where
we basically did their private |abel selling that
product at our cost. But in order for the programto be
successful, we needed to have our branded | abel product
acconpany that product with at |east two-thirds of the
shel f space.

So basically the private | abel was one-third,

and our branded | abel was one-third, and we serviced
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these stores five days a week DSD acconpani ed by
pronotional itens, discounts, ad rebates, denps in the
stores, recipes, | nean, the whole ganut, and then it
cane down to net, net, net, what was the bottomline per
unit cost in the system

It was very successful, but when the dom nant
manuf acturer did not receive the program they were very
aggressive wth the i ndependent chains and went after
them specifically at those specific chains, and
therefore the programis dying, and it's not supported
by this group that we had j oi ned.

MR. BALTO So what did the dom nant
manuf acturer do to --

M5. MLLS: Because there are a |lot of different
chains involved in this one association, and he went to
them singly, to their corporate headquarters, and
offered a lot of noney directly. Basically it diluted
because they added nore displays into the grocery
stores. It diluted and stagnated our sales specifically
on the private |abel which was at cost.

| nmean, you can't get any cheaper than that, and
therefore it just stifled our sales.

MR. COHEN:  You keep referring to a dom nant
manuf acturer. Are you tal king about a situation where

we're really tal king about only one conpany being on the
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shelves with the slotting, or is there nore than one
brand still appearing?

M5. MLLS: Wll, the dom nant manufacturer
basically gets whatever they want. They have basically
taken over the industry in the last ten years. They're
controlling over 80, 85 percent of the marketplace or
nor e.

MR. BALTO So in effect are they buying
exclusivity through slotting all owances?

M5. MLLS: Onh, yes.

MR. BALTO Are there specific exclusivity
provisions that are tied to the slotting all owances?

M5. MLLS: Yes, yes.

MR. BALTO Let nme ask you a question: | want
to try to distinguish between up front cash paynents and
other types of things. | don't knowif it's appropriate
to do that or not, but to a | ayperson, when you hear
t hat sonebody requires free goods up front, that sounds
sort of proconpetitive. Soneone is bringing on a new
product. They're requiring the manufacturer to provide
them free goods. That enables the retailer to offer a
special attractive |ow introductory price.

And it sounds |like that's sonethi ng where
everybody shoul d benefit, the manufacturer, the retailer

and t he consuner. s that the case? Scott Hannah?
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MR. HANNAH. Scott Hannah, Pacific Valley
Foods. Whatever you describe it, it's still a horse.

It doesn't make any difference whether you give thema
check for $50,000 or ship thema truckload of product
and they deduct $50,000 fromthe first invoice, which is
free goods. | don't see the difference.

And then to answer Mke's question earlier, no,
there's no negoti ati ng what soever anynore as far as term
paynment. You're paying term paynent. You're already in
a negative cash flow for the first year or tw years
anyway on a new product, with your trade all owances,
your mnedi a advertising, your extra quarterly pronotions
pai d.

And the slotting allowances is cash up front,
and at $9 billion a year collected by the retailer for
slotting all owances cash up front, it's a heck of a cash
cow, and that's it.

MR. BALTO Burt Flickinger?

MR. FLI CKI NCER: Thank you. About your and
Neil's collective points in terns of capital
requirenents for small suppliers, within the last 14
nmont hs, the way Zatarain's did it was they went through
the "all other market" and G een Grocers and Dot Cons,
and then as they paid slotting all owances to

super markets, through their old manufacturing plant in
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Loui siana, they were able to get better manufacturing
line tinme efficiency. This increased profitability,

whi ch all owed themto expand market by nmarket throughout
the United States, and it required limted, very limted
cap ex.

They were conpeting agai nst what sone people
woul d consi der dom nant manufacturers, Uncle Ben's,

Li pton, and Quaker OCats with Rice-A-Roni, and they still
becane the fastest growi ng product in the category and
with very limted budget, but just a very good strategic
business plan in terns of rolling out across the
country.

MR. BALTO Thank you. We'Ill pick up on that
|ater. Let ne go back to the manufacturers. Are there
situations where manufacturers pay to have you placed in
a di sadvant ageous shelf location? W heard yesterday
that those kind of things don't occur. PamMIIs?

M5. MLLS: They occur all the tine. |In one of
the box stores that | had a contract with, where they
di sconti nued sonme , when | brought up ny contract, we
di d have a physical contract, | said, W have three
years and we were only at year two. Basically he wasn't
happy with that, and he put us in -- only three feet in
a corner, and the dom nant manufacturer came in, took

the majority of all our space.
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And so we had to work that little three feet.
Luckily it was in the sane town, so we worked that space
probably like three or four tinmes a day to keep our
sales up, so we had to work twi ce or doubly hard as
anybody el se because we only had a little three feet,
but we were noving the product.

MR. BALTO Is there sone point where space
beconmes so di sadvantageous it's just not worth serving
t he custoner?

M5. MLLS: Yes.

MR. BALTO What's that kind of situation?

M5. MLLS: Well, when you're reset. Because
annually with the dom nant manufacturer, they give their
new program for the chain stores, and basically we get a
letter, You're going to get a reset on this date and
then they show you the schematic, and really it's not
negoti abl e at that point.

You just have to flowwth it, and you get reset
on that date. And if you don't show up, they'll just
basically put your product in a shopping cart, and you
have to take the credits out of the store, and, yeah,
then it's not cost effective to take a product to
mar ket .

MR BALTO  Gus Doppes?

VR. DOPPES: David, could | address an issue
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two questions back that you brought up -- on whether
slotting all owances do | ower the price of the goods or
the prices to the retailer?

The sinple answer to that is, no, because as Don
Sussman | believe said yesterday, the chains use
slotting all owances as a profit center. | can't speak
for all areas of the grocery store and the different
categories within it, but like in the air freshener set,
everybody has a certain category margin that they want
to make out of the products on this shelf.

So if you cone in and your product costs $1,
they're going to figure whatever their mark up is and
say it's going to be 1.50. The slotting allowance that
you pay has no bearing on what the price of the
product's going for be once it hits the shelves. It's
appl es and oranges, so what the manufacturer has to do
is to build that slotting all owance into his cost of
goods that he's selling to the grocery store, so now
maybe that product that he's going to sell to the
grocery store is 1.50, and it's going to hit the shelf
at $2.

MR BALTO David N ckila?

MR. NI CKILA: You asked about space and so
forth. Yes, these things are purchased, and the mgjor

suppliers, they do take position and nove you into a
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worse position. Along with that I'lIl give you one
exanpl e, which we have with this one chain of stores.

If you were in a deli with our bakery products,
nost of the chains charge 10 to 30 cents an item which
is okay. | can understand that. |It's in a nice traffic
| ocation. Everything else to up-charge our product over
what we suggest with a margin of 25 percent is fine, and
it'"s within their rights, and | don't have a problem
with that.

But then when you get your position noved down,
the dom nant supplier puts in a secondary itemat 99
cents. Now, here's an itemthat's a two pound | oaf of
bread alnost. It's 99 cents where they take one of our
items, which has a wholesale of 1.64, normal retail of
2.19, nost of the grocers mark it up to about 2.29,

2.39, and they mark it up to 2.99.

Now, they've taken that -- one day they all of a
sudden up-price all your products, and then right next
to you they' re running 99 cents on all the major
pl ayer's products.

So you tell nme, do you think there is anything
to that, any basis to that, that they nake noney and
t ake over space?

MR, AVERITT: M. Nickila, could you explain a

little nore how the decision process would work there?
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To what degree were those decisions being made by the
retailer, and to what extent were those decisions being
made by the dom nant manufacturer?

MR. NI CKILA: Ckay. The decisions were nade
obvi ously wi thout any consulting of our firm W just
showed up one day, and as our routes went out they went
to all this -- the stores in this chain -- and they
found out this was the new strategy.

MR. BALTO Geg Shaffer?

MR. SHAFFER: Yes, David, | wanted to comrent on
a point that was made a few m nutes ago. The
manuf acturer m ght not care how the deal is structured
for the retailer, so you could give the retailer a
whol esal e price break, free cases of the good or a
slotting fee. But | think in ternms of economc effects
there's a distinction.

A lunp sum paynent doesn't translate into a
bottomline price reduction for the consuner. |[|f you
give the retailer free cases, the only way the retailer
can make nmoney off of that is if it sells the goods. |If
you give the retailer |ower whol esale price, again the
only way the retailer can make noney is if it sells the
goods.

So in ternms of the economc effects, while the

manuf acturer may not care about the m x of pronotional
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package that the retailer wants, | think it does nake a
difference for the consuner, and the distinction has to
do with whether the paynent is a |unp sum paynent or
whether it's a paynent that's tied to vol une.

There's a key distinction for the consuners so |

just wanted to nake a point that the consuner does

care.
MR. BALTO Scott Hannah?
MR. HANNAH.  Yeah, I'mgoing to object to the
point of slotting allowances as cash up front. It's not

the sane as free goods. Correct ne if you nade that
st at enent .

The turnover of groceries in cases -- if you
ship a truckload of groceries to a buyer, we're not
tal king about a three, four, five-week risk of sale.
That product is usually turned wthin a week, sonetines
three days in the frozen food business, so shipping a
truckl oad of free goods or handing the guy a $50, 000
check to me is identical and should not be confused.

MR. SHAFFER: It would be identical to you, but
it my not be identical as far as the consuner's point
of view If you give the retailer an up front noney,
the retailer has no incentive to lower its price to try
to sell nore. |It's got the noney. It's a lunp sum

noney. There's no marginal effect. There's no variable
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cost effect.

| f you give free cases, the retailer has to nove
that. That has a potential of |owering prices for
consuners, so it may no nmake any difference for you, but
internms of the consuner it nmay make a difference. That
was all | was sayi ng.

MR. HANNAH:. Again |I'mgoing to have to argue
with you on that. It's an accounting thing, and |'|
talk to you in private about that, but it has to do with
recei vabl es, payables, cash. To ne it makes no
di ff erence what soever.

MR. NI CKILA: Excuse ne, Geg. | stated
yesterday that we had this opening, and their basic
policy was two free cases of every SKU  Well, you say
that we're not providing themthe two free cases. They
just charged us the value of those two free cases for
every SKU, took it out of our AR paynent, so that's cash
up front. That's not passing on the consuner.

MR. COHEN: Just returning one nore tine to the
vi ewpoi nt and perspective of the manufacturer, is there
anyt hi ng speci al about the nature of slotting allowances
and that type of paynent, as opposed to other forns of
possi bl e support, which makes it difficult to raise the
capital ?

We often hear that the capital market shoul d
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work, and if you have a good product, sonebody shoul d be
there to provide the noney. |s there anything about the
slotting all owances that nmakes that difficult?

MR. BALTO Scott Hannah?

M5. MLLS: | was on the Shaffer question.

MR. HANNAH: Neil, is this simlar to what we
tal ked about a little while ago, on the capital for
slotting all owances or advertising wth small
conpani es?

MR. AVERITT: | don't know. | guess | had
understood the nost recent question to be slightly
different, to be sort of nore, Can you go to either
banks for loans or to the equity markets? |[|f you do,
are the markets going to respond differently if you're
there for slotting all owance noney --

MR. HANNAH. This is a very key question and a
very critical one for the survival of small business in
that a small business has basically two sources of cash

-- his own pocket (or his relatives' pockets or
friends' pockets), or cash flow fromthe bank. And
banks do not finance marketing in any way, shape or
form

They finance machi nery, autonobiles. They don't
even like to finance your office building. They finance

cash flow, so the answer is |large corporations can fl oat
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stock. They can float bonds. They've got many ot her
sources of capital, and if you put out a new stock issue
"' msure the stockhol ders don't care whether that noney
goes to buy machinery or pay slotting all owances. Does
t hat answer your question?

MR COHEN: Uh- huh. Thank you.

MR. BALTO Are banks less willing to pay for
slotting all owances, or just all pronotion noney --

MR. HANNAH. Banks will not pay any marketing

expenses, no advertising slotting all owances, and |'|

tell you ny bank is Bank of America. It's not sone
smal | er bank. [It's Bank of Anerica, and it has not
changed. |[|'ve been with other |arge banks. They wll
just not pay. | would like to hear fromsone of the

ot her panelists, but they don't pay for marketing.
can't go to ny bank and say, | want to open up Denver,
it's going to cost $400,000, and here's the payout.
They woul d say, That's nice, go ahead.

MR. BALTO | would like to turn to sone of the
retailers. W' ve got Victor Thomas from Stop & Shop,
Kevin Hade from Ukrop's and John Eagan from Cost co.

Let nme say at the beginning that one of the
exanpl es that people pointed to us, about the egregious
nature of slotting allowances on consuner choice, was

the fact that no place in Washington, D.C. could you
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find this salsa, Fred Inmus Sout hwest Sal sa. And true
enough, you can't find it in the District of Colunbia
any place you go. But if you go to Boston to Stop &
Shop, you'll find this all over the shelf.

So with that let me turn to Victor Thomas of
Stop & Shop. Wiy don't you tell us how Stop & Shop
tries to attract small manufacturers outside of the
process of using slotting all owances.

MR. THOVAS:. Thank you. Basically Stop & Shop,
like other retailers I'msure, recognized that it's a
busi ness inperative to bring in small manufacturers,
| ocal brokers, local grocers, local producers. |n order
for us to survive going forward, we have to have
conpani es that recogni ze exactly what the nei ghbor hoods
in which they attract custoners want.

We can no | onger depend upon the Krafts, the
General MIIls and the Procter & Ganbles to foster our
business growth in total. Neighborhood marketing is
basically where every single retailer is going to have
to go. You have a diverse custoner population. You
have a diverse custoner base in every single one of your
mar kets, so therefore you have to go after sonme of these
smal | manuf act urers.

We created a supplier diversity process out of a

busi ness need. It wasn't because of anything that had
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to do with any pressure from any outside resources.
Basically we're | ooking for those small manufacturers to
cone in and help us do a better job of marketing and

mer chandi sing to our consumers.

As a matter of fact, the president of our
conpany, Bill Geiz (phonetic), didn't wait around for a
process to be created. He said, Look, why don't we just
invite 20 small suppliers to cone in, invite themto
meet with our category managers, |let them get a chance
to stand up, talk about their products, talk about their
services, and tal k about the advantages and the
uni queness that they can bring to our retailers.

MR. AVERI TT: M. Thomas, could I ask you a
coupl e of questions about how that plays out on the
ground? One would be: What degree of flexibility does
this give Stop & Shop? How finely can you chop your
supply Iine? For what units of stores can you buy?

MR. THOVAS: W have a total of a little over
200 stores and across the markets in Connecti cut,
Massachusetts, Rhode |sland, New York, and you have
ethnic differences as well.

MR. AVERI TT: | nean, could you buy for a group
as small as 20 stores or as small as five stores?

MR. THOVAS. Yes, we can buy for one store. |If

there is a unique product -- as a matter of fact there's
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a product called a coffee syrup that you can only sel

in Rhode Island. It's sonething unique to that area,
and there are three or four stores in Rhode |sland where
the shelf has naybe eight facings of this coffee syrup
where you can't sell it in any other location. So, yes,
we can do it as small as one store or as large as 200

st ores.

MR. AVERITT: | would think there's sort of two
conpeting trends at work here. One is a trend toward
super mar ket consol i dation, which mght tend to nake
peopl e | ook at bigger suppliers. The other is sort of a
manageri al and conputer-conpetence trend towards nore
flexibility. How do those two bal ance out?

Clearly you' ve got the capacity to be flexible
in some cases. Wat percentage of the whole do those
cases represent?

MR, THOVAS:. Well, basically it's forcing us to
be better mcro-marketers. |It's forcing us to actually
go out and find nore manufacturers and nore resources at
the |l ocal |evel.

MR. AVERI TT: And, for exanple, would you know
ri ght of f hand what percentage of your SKUs go to | ess
than all of your stores?

MR. THOVAS: O fhand | woul dn't know what

percentage. | nean, we carry thousands of SKUs. | can
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tell you that out of the hundreds of suppliers that we
have in our database, | deal with over a hundred that
are small suppliers. They supply sone of those SKUs
that you're tal king about.

MR. BALTO Victor, can you give us a little
nore detail about the progran? How |long has it
exi sted? How many manufacturers are you currently
bringing in? How regularly do you have prograns to neet
with these small manufacturers?

MR. THOVAS: Ckay. Informally it started, |ike
| said, with this initial business summt. The first
one was in July of 1999, where we just invited 20
suppliers to cone in and nake presentations. Qut of
those 20 we actually nmade business relationships with 11
of those. W followed up with a second one in January
of 2000, in which we invited another 20, and out of
t hose we brought in another 11.

W're going to follow up again in July, and
basically this summt is sonething that these
manuf acturers kind of got together and said, Can we cone
inand do a -- inthe retail industry it's called a
cutting, but it's basically a tasting. They want to
cone in and actually serve these products to our
cat egory nmanagers, our senior managenent, and |et them

really try to the products and kind of get their
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opi nions and get up and kind of talk about how well
their business is doing at Stop & Shop.

The next summt is going to be in
Cctober. Actually the Connecticut Supplier D versity
Council is putting this together for us. They're going
out and actually finding 12 suppliers that would like to
cone in and nmake presentations to Stop & Shop that are
not doi ng business with Stop & Shop. And we're going to
do that with the Massachusetts Supplier Devel opnent
Council. W're going to do that with Rhode Isl and.
We're also going to do that with New Jersey as well. So
we're just going to go into each one of these markets
and say, Look, our doors are open, cone in, nake a
presentation. If you have a uni que product we would
like to talk to you about doi ng sone business with us.

MR. BALTO Do your conpetitors have prograns
i ke these?

MR. THOVAS: There are other retailers that have
simlar prograns. | don't think they go to the |evel of
Stop & Shop, but yes, there are other conpetitors.
Wal - Mart has one. Target has one. HEB has one, to just
nanme a few

MR. BALTO Qutside of your program what's your
experience wwth the willingness to negotiate on the

anount of slotting all owances?
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MR. THOVAS: Actually, to tell you the truth we
haven't tal ked about it. W talk about slotting in the
context of they've asked ne, What is slotting? Half of
them don't know what slotting is when they first wal k
into our doors.

MR. BALTO Half of the manufacturers?

MR. THOVAS: Half of the manufacturers or half
of these small suppliers. The other half basically knew
about slotting, when they asked the question, Wll,
okay, now we get to the point of how much is this going
to cost ne?

That's not even a consideration in ny mnd.

What you need to do is cone to the table with a unique
product or a unique service, cone to the table with
sonething different. Slotting is not sonething that we
di scuss as far as whether it determ nes whether you get
on the shelf or not.

MR. BALTO Do you require sone of these other
things like free SKUs or a certain amount of up front
product that's free?

MR. THOVAS: It's not a requirenent. The
requirenent is that you' re 51 percent mnority owned.

MR. BALTO Do you al so have this for
non-m nority businesses?

MR THOVAS: Yes. As a matter of fact we do
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business with over 80 | ocal produce growers at Stop &
Shop. 17 of those are either wonen or mnority owned.
The others are not. There's no slotting involved.

MR. BALTO Let ne turn to Kevin Hade who
described the situation in R chnond at Ukrop.

MR. HADE: Thank you, Dave. Kevin Hade with
Ukrop's Supermarket. | would first like to conplinent
what Victor is doing at Stop & Shop. It's probably an
exception for a larger chain to be thinking that
progressively. However, from an independent's
standpoint, this is really how we do busi ness.

| think, as a small |ocal chain for 63 years,
ki nd of how we differentiate ourselves fromthe | arge
national chains is by providing additional variety to
our customers and working closely with the | ocal
suppliers. |If you date our organization back to the

'30s and '40s probably it was primarily with | ocal

farmers thinking along those |ines.

And of course as goods have becone nore
sophi sticated and packaged, we have snmal|l manufacturing
busi nesses that pop up in our state, and we work very
closely with all of themto put the product on the
shelf. W actually can play a vital role in their
| ong-term success by giving themthat inroad or

opportunity, whether we work them chai nwi de in our 27
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stores or just in a handful of stores.

But consuners comng in, getting used to getting
the products, then all of a sudden our conpetition sees
t hat sonmeone's buying that particular product, and al
of a sudden it's showing up in other stores as well. It
can be a very positive situation

| can think of an exanple -- a Ms. Fearnough's
Brunswi ck stew product. | don't knowif all of you are
famliar with that, but it's a locally manufactured
product. W started carrying it, and in Richnond it's a
phenonenon. It's a very popular itemin al nost
everyone's cupboards, and soon it actually grew out of
the region even up here into the Mryl and-Washi ngt on,
D.C. area, so we've been very progressive in that area.

MR. BALTO For these types of manufacturers, do
you require slotting all owances or do you require other
t hi ngs such as a certain anmount of free goods?

MR. HADE: No, we don't. And in fact, | would
take it the other way. |In sonme cases we're even
investing in themto help them Again we think this is
a vital differentiation point for us as an i ndependent
retailer, a famly-owned busi ness, and we can't be
Wal - Mart. We know that, but what we can be, we can
under stand our consuners and our marketplace. W know

what they want. We know the people that |ive and work
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in our conunity and shop our stores.

And we think it's good business to help snal
manuf acturers get started. In sonme cases | think the
owners of our conpany have bent over backwards al nost,
to link small conpanies with the appropriate
di stribution channels or the appropriate consulting
advice to help themget started, to take the unnecessary
costs out of their business. | think it's sonething
we' ve al ways done.

MR. BALTO To get to the other side of the
spectrum let ne turn to John Eagan of Cost co.

MR. EAGAN: I n the beginning of the club
busi ness, it was al nost an inperative that we seeked out
t hese smal |l manufacturers. The supermarkets put a | ot
of pressure on the grocery industry as a whole, the
| arger manufacturers, to keep us out of products, so we
encourage the small manufacturers to find unique itens.

And the way we categorize itens, or the way our
sel ection process goes, is it has to have quality and it
has to be a unique itemto get in, first of all. Second
of all, we look at what are they going to supply us --
to adequate supplies. And then the prices are
consi der ed.

W go so far nowit's becone part of our

culture, we're seeking out these small manufacturers,
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these unique itens. If we find a particular itemin a
restaurant that we visit or whatever, we will go and
approach themto see if they can package it. W'Ill help
themw th the packaging. W'Il help themwth the

manuf acturing where we can. We'Ill give them

manuf acturers that we're aware of that do a quality job
if they need a copacker.

In my California region -- Hawaii is part of
that -- we have sought out probably 30 or 40 |oca
manuf acturers in Hawaii that service just one or two or
four buildings over there, and we do it as part of the
culture. [It's ongoing.

And the fees, we really don't require any fees.
We just want the best price that they can give us. To
get these things started, denps in the club business is
a big part of our business, and the tasting is al nost
required. If the manufacturer can't afford it, we do it
ourselves. [I'll pay for it.

MR. AVERITT: Could I get the views of the
manuf acturers on the points that were just raised?

MR. BALTO Let's hold that question for just a
mnute. | wanted to turn to Burt Flickinger. One of
the things that we've been interested in are stories
where smal | manufacturers have been able to get to

mar ket successfully in spite of or wwth slotting
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al l onances, and Burt had a couple stories that he wanted
to relate to us.

MR. FLI CKI NGER:  Thank you, David, and thank
you, Neil, both.

Smal | manufacturers have worked very
successfully through the State Boards of Agriculture and
t hrough the teaching universities, for exanple through
Prof essor Anderson at Cornell University, and CoBank,
which is the national cooperative bank for the grower
producers. They've worked in New York state with the
State Departnent of Ag, with Bruce Friedman in going to
Topps, going to Price Shopper or going to Wgnann,
setting up farnmer cooperatives, and it's to the Ukrop's
point that you need the farnmer to be a successful point
of differentiation.

And slotting is not a requirenent because if you
| ook at the average supermarket doing $5 mllion a year,
t he average Costco is doing $90 to a hundred mllion a
year per store, 60 percent food, the new WAl - Mart Super
Centers doing $65 nillion a year. You need the fresh
new i nnovative product. You need the variety. You need
the small suppliers to be successful and get consuner
continuity and denmand.

The Pennsylvania State Departnment of Agriculture

is working very successfully through St. Joseph's
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University in creating partnerships with Wiss and Acne
and the independent supermarket chains supplied through
whol esal ers as well as the major chains and the other
bi g box retailers.

And that type of cooperative partnership between
the states, the universities and the chains has produced
a nunber of farnmer's markets and stinulated a trenendous
amount of increnmental business for the small business
gr owers

MR. BALTO Ckay. Go ahead.

MR. AVERITT: Let ne see if some of those
exanpl es can be generalized or to what degree they can
be generalized. W've just heard from severa
retailers, who appear to be particularly responsible
retailers, indicating that they can provi de snal
manuf acturers with ways of bringing new products to
mar ket wit hout | arge up-front capital requirenents.

The smal | manufacturers can start evidently with
alimted cluster of stores, and if the products work
well, they can roll out fromthere.

What | would like to do would be to get the
views of the manufacturers here as to how common an
experience that would be. W've heard from sone very
responsive retailers. \What about retailers generally?

Do they show a corresponding willingness to buy for
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limted clusters of stores and allow you to roll out
fromthere?

MR BALTO David N ckila?

MR. NICKILA: Yes, | want to address what John
Eagan said from Costco. |'ve got to appl aud Costco.

"' mnot here to endorse anybody per se, but when we
started in 1985, Costco was one of our first two
accounts. W had a chain of stores we delivered fresh
bread to twice a day to get started, and then we asked
Costco if we could get in there and show ng thema 12
ounce baguette, and they said, no, you have to tape two
of themtogether and we'll put it in the store.

But they showed that wllingness to help the
small guy fromthe very beginning. The buyer's nane was
Ed Dwyer. [I'll always renmenber what he said, and this
cones up about once a year, If you're not going to sel
it here, you're not going to sell it anywhere.

But the main thing | want to say is that in 15
years, if we have price protection on an item and
everything el se, they pass it on to the consuner. They
have not changed one iota, and I'll tell you what, sone
things are the sane.

And to go along with that | also want to nmention
the fact that, when you |l ook at an exanple |ike Costco,

they really hel ped us when we got started, we try to do
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the same thing. W try to hold our pricing and keep the
| owest price for the consuner that we can. W talk
about we haven't had to face any of these mmjor costs
yet. They m ght be on the horizon, but we don't take
prici ng.

"1l tell you what we try to take and if
things -- we've had gasoline skyrocket and everything
el se. W haven't taken any pricing. Many of the nmajor
bakeries | ook at any reason to raise prices, and they're
obvi ously payi ng sone other things that we're not
payi ng.

We've tried to hold the line with efficiencies.
And like | said | don't know if our 95 enpl oyees can get
much nore efficient, so we may have to take a price
increase. W haven't taken one for three years, and the
one prior to that was about four years, and like | said
we' ve been that stable, and it's because we believe that
we're trying to provide the best quality and service for
t he consuner, and we've been able to hold it up to this
poi nt .

But | want to say it's great to see a
rel ati onship that hasn't changed in 15 years.

MR COHEN: | would like to throw this out to
the manufacturers in general. W can tal k about

slotting all owances as paynents to get your products on
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the shelves. |I'minterested nowin shifting to your
experiences where you've come across paynents in your
brands bei ng demanded, or bei ng made, as a neans of
keepi ng others from having their products on the
shelves. In other words, where you' re buying not just
your position on the shelf but you're buying exclusivity
there. |If not 100 percent, a percentage of exclusivity
or afixed, limted shelf space for your conpetitors.

What' s been the experience in your various
busi nesses?

VR. DOPPES: In the air freshener business, on
t he household side you don't see that. It's very
preval ent on the autonotive side of the air freshener
busi ness where conpanies are paying the retailers to
have the exclusive right of the section, and we're not
tal king one or two SKUs. W're tal king maybe 120, 130
SKUs where the dom nant players will pay |arge anounts
of noney to keep everybody el se out.

MR. AVERITT: |Is the air freshener business one
where in the absence of that kind of paynent a retailer
woul d normally want to have nore than one manufacturer,
or is it like sone other products where naybe they want
only a single supplier?

VR. DOPPES: Well, the household side of the

busi ness on air fresheners drives the busi ness, and
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that's where the majority of the business is done,
probably 70 percent of it. |If it made econom c sense,
it would be done on the household side, but it's not,
because there's so many products out there that generate
| arge volunmes of dollars that it just would not make
sense for retailers just to have one househol d
supplier

The sane is true on the autonotive side, where
the section would generate nore noney with three or four
conpanies in there. But due to the cash paynents that a
few of manufacturers are making, they're getting the
exclusivity, and the professor from Georget own addressed
it yesterday when he was tal king about these |arge
paynments to stay in, and that's exactly what's
happeni ng.

MR. BALTO Scott Hannah?

MR. HANNAH: This is to Bill's question again.
Frozen food, frozen vegetables, frozen potato products,
yes, you do have to maintain a |l evel of trade paynent as
far as trade pronotion, advertising, displays, TPRs, not
necessarily to nmake the product nove.

Sone of your products are in the mddle third,
dividing a whole velocity up to the top third, mddle
third, bottomthird. Take a product in the mddle

third. You can get into trouble if you don't commt to
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a quarterly anmount of noney that wll go towards

di spl ays, outside displays, trade ads, shelf talkers,
whatever. [|'ll get into the nore serious nature of that
when we tal k about category managenent | ater, but

t hi nk that answers your question.

MR. BALTO Tom Stenzel ?

MR, STENZEL: Thank you. | really feel the
need to go back to the concept of nore than just access
to the stores. | think the exanples that were given
were very good and accurate, but we're tal king about
many of the products that are already in the stores and
then the demands that are placed on them Wth all due
respect to Burt Flickinger's comments, we're not talking
about the six-week summer season for |ocal tomatoes
here. W're tal king about 20, 30, 40 truckl oads of
t omat oes every week going into the store.

And | would ask the panel -- | want to give you
three real exanples that have occurred in the past
year. One, a northeast chain that opened a new
war ehouse di stribution center and then back-billed al
of its suppliers their pro rata portion of the cost of
construction.

The second exanpl e being another, different
chain that was opening 20 to 25 new stores in this past

year and sent a letter, Dear valued supplier, we're
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goi ng to deduct $500 per store from your accounts
because of the 20 to 25 new stores.

The third being nost recently this fall in
southern California, a renerchandi sing instance where
t he conpany through acquisition was nergi ng several
different formats and again charged a direct cash
paynent to all of its vendors in a formletter, Dear
val ued supplier

Now, from our industry standpoint, again we're
easily substitutable. Wen a produce conpany who may be
in the market and have been a val ued supplier says, No,
|"'msorry, I"mnot going to pay the $500 per store, they
are noved out the next week, and with very little
ability to negotiate. | do want to get that back on the
tabl e.

MR. BALTO Pam M| s?

M5. MLLS: Can | add to that? Whether you want
to pay it or not, they take it off your receivables.

MR. BALTO Did sonebody el se want to comrent on
Tom s comment, because | want to push back on it.

| understand that this doesn't |ook particularly
fair fromthe perspective of the manufacturer or the
producer, but what we are concerned with from an
antitrust perspective are things that harm conpetition

and that will ultimately result in higher prices.
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Wiy does it nmake any difference if a chain goes
and sort of says, | want this pocket of noney just
because today's Sunday, versus they're just being harder
in negotiating with you and just saying, Okay, instead
of paying so nmuch per bushel, I'"mgoing to pay a dollar
| ess a bushel ?

Wiy does that nmake a difference to consuners
here?

MR. TADA: Well, if anyone believes that pushing
t hese costs back on the suppliers does not increase the
potential for consuner prices going up is living on a

di fferent planet, because we're able to deliver product

based upon our costs. In our view, it's one thing to
have sone of these allowances -- we call it a bucket of
al l omances, and you can call it whatever you want. Sone

of it is up front and sone of it is back end and sone of
it is because it's Mther's Day.

Anyway, we feel that a lot of this is very

arbitrary. Charge what the traffic will bear. It is
unrelated to costs. |It's prohibitively expensive for
smal | conpanies. It stifles innovation, inhibits

conpetition. It favors the big over the small, let's

face it, and there is no accountability.
Does anybody here have real accountable,

reliable informati on about what's really going on here?
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| think the answer woul d be no because it is lost in the
bookkeepi ng, but | think the main argunent from an
antitrust standpoint is it does stifle conpetition and

i ncreases prices to the consuner.

And the folks who are really at issue aren't the
fol ks who are at the table today. | nean, think about
Price Costco -- very innovative -- or Stop & Shop. The
folks that are really at issue are not at the table
today, and | think that's the point, and the fol ks who
are nost inpacted by it are not at the table today for
fear of being seen here.

So I'll just rest nmy comments there.

MR. BALTO By the way, all those folks were
invited. | want to cone back to the conpetitive effects
on entry and innovation, but | first wanted to break and
give M ke Wiinston, who's a very well thought-of
prof essor at Northwestern University, a chance to nake
sonme remarks to us about how we shoul d | ook at
exclusivity. Then we'll tie that back in at the end
w th questions on entry and innovati on.

Why don't you go up to the podi unf

MR. WHI NSTON: Thanks. David asked ne to
comment on the issue of exclusive dealing and excl usion,
as well as nore generally on sone of what we've heard

yesterday and today. M remarks will cover five
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t opi cs.

The first is the question of what we nean by the
word "exclusionary." Here | think it's inmportant to
di stingui sh between the common neani ng of the word
excl usionary and the usual antitrust neaning. Sone of
this has been comng up just recently in the
di scussi on.

For exanple, consider an industry that requires
a certain input for production. Suppose also that this
input is very expensive. Then in common parlance, we
m ght say that this high cost or the high cost of this
input is exclusionary. Sone potential sellers may find
that it's unprofitable to be in the market because of
the high cost of the input, but this differs fromthe
usual antitrust neaning of the term by which we nean
practices enployed by a dom nant seller that serve to
reduce conpetition fromrivals.

This is not to say that public policy m ght not
i nprove on the market outcone in the case of an
expensive input. For exanple, the high price mght be
because of market power in the input market. But at
| east the usual policy approaches to such things cone in
the formof nmerger policy and price fixing enforcenent
rat her than in nonopolization cases.

The second topic concerns the need to consider
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the whole range of the deal. By that | nmean as opposed
to focusing on just one termof the deal, nanely an up
front fee or a slotting all owance.

The first reason concerns what exactly it is
that may be exclusionary. For exanple, one mght be |ed
to say in a certain circunstance that high slotting fees
are exclusionary when, in fact, it may actually be sone
ot her aspect of the deal that is exclusionary. For
exanpl e, there may be an explicit exclusionary term and
the high slotting fee may actually just be the paynent
that's being made in return for this exclusion being
provi ded.

The second reason concerns the effects of
prohibiting a given practice. For exanple, in this
i nstance where there's an exclusionary termand a high
slotting fee is a paynent for it, what would be the
i npact of saying you can't have slotting fees? Well, it
may be that elimnating slotting fees actually has no
ef fect on exclusionary conduct and the Iikelihood of
excl usi on because ot her paynents may be substituted in
response to an elimnation of a slotting fee.

The paynment may conme in other fornms -- for
exanpl e, an annual paynent. To take it to an extrene,
an annual paynent plus a termnation fee is actually

exactly equivalent to a slotting fee, okay? So it's
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inmportant, | think, to consider the whole range of what
the rel ationships are, the contractual rel ationships,
whether inplicit or explicit, between manufacturers and
the retailer in thinking about these issues.

The third topic concerns the theory of
exclusionary contracts. | think Steve Sal op gave a very
nice introduction to this yesterday, and here | want to
just expand on his remarks in two directions.

The first concerns what kinds of exclusionary
provi sions we mght see. 1In the purest form of course,
we m ght see a pure exclusionary termthat says that a
retailer, for exanple, won't carry the products at al
of a manufacturer's rivals.

More generally, though, | think we can usefully
di vide provisions into two groups. First, afirms
contract conditions only on what it gets. For exanple,
the firmmght require a certain nunber of |inear feet
of display space or a certain nunber of aisle caps. In
the second group, the contract conditions directly on
what rivals get. W started talking about this alittle
bit earlier in this session.

One exanple, of course, is a pure exclusionary
term but other exanples m ght include |ower prices that
are conditioned on the retailer achieving a certain

share of category sales or the retailer providing a
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certain share of display space in the category to the
manuf act ur er.

To the extent that you' re paying for high market
share, you're also paying to reduce the anount that your
rivals are getting, because one way to have a high
mar ket share is not to give you nore but to reduce what
your rivals have.

| think in general we expect the first type of
arrangenment to be less effective at securing exclusion.
For exanpl e, suppose that the first type is used, that
is sonmething that just buys a certain anmount of space by
a domnant firmin, say, laundry detergent. So this
| aundry detergent manufacturer mght require that he
gets a certain nunber of aisle caps at a certain anount
of space.

In principle the rivals of this laundry
detergent manufacturer then are free to, in a sense, buy
space away fromtoil et paper or napkins. That is,
there's lot of other space in the store that in
principle could be reduced in order to increase the
anount to these other manufacturers.

And that's why in a sense conditioning directly
on what rivals are getting is nuch nore effective at
securing exclusion than is just buying a total anmount of

space.
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Now, there are sonme exceptions, of course. 1In
sone cases there's special placenent that's required for
these rivals, so, for exanple, it may be a product that
requires space at a checkout counter which may be very
l[imted. |If you buy that space there's no ready
substitute. And yesterday we actually heard about dairy
cases. You can't put your mlk in, outside of a
refrigerated case, and so at least in the short run that
may be a constraint.

But | think actually the m |k exanple kind of
reinforces this idea of substitution because the one
thing we heard yesterday was that supermarkets, because
dairy products are selling a lot are trying to expand
that space as fast as they can. That's really just a
reflection of this idea of substitution.

So the second direction related to Steve's
comments concerns what conditions permt such
excl usi onary practices to be successfully enpl oyed.

Here Steve raised an inportant question which helps in
gui di ng our thoughts. That is, why would retailers
participate in creating a nonopoly supplier? Answering
this question | think can provide sonme guide to what
conditions we mght | ook for.

Steve's answer was that "preserving conpetition

is a public good." Another way to put this is that
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retailers' decisions about exclusivity may in sonme cases
have external effects on other retailers by affecting
the I evel of conpetition that these other retailers
face, and these effects may not be taken into account
when the initial retailer agrees to an exclusivity
provision. So in what kinds of situations mght this be
so?

Well, one exanple m ght be where econom es of
scal e exist in production and distribution. For
exanpl e, suppose you have to achieve a certain anmount of
sales to recover fixed costs of supply in a certain
mar ket or a certain region, and if a dom nant
manuf act urer can secure a hi gh enough fraction of
outlets, it may not be profitable for you any nore to be
in the market or to consider entering the market.

That woul d be one exanple where a given
retailer's decision to accept an excl usive, reduces the
| evel of conpetition that other retailers are likely to
face, and so that initial retailer may not worry about
it, and so it may be easier for a manufacturer to be
successful in this case.

O course, another exanple of sonething |ike
econom es of scale exists on the demand side, which
woul d be network effects. W' ve seen exanples of that

in a recent high profile antitrust proceeding.
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As anot her exanple, we m ght have situations
where reduction in available distribution curtails R&
devel opnment; that is, if you can't have distribution,
maybe it's not worthwhile to develop better tortilla
chi ps or another simlar product.

Finally, a third exanple mght be a situation
involving brand |loyalty, neaning shifts in share today
can alter conpetitiveness tonorrow. For exanple, if |
can reduce the anount of sales you have today, because
of consuners tending to stick with things they have at
tried and |iked, naybe if | can get a high market share
t oday, that may weaken ny conpetitors tonorrow, and that
may be a val uabl e t hing.

Now sone comments regardi ng these exanples. The
first thing is a critical issue in all of this, and that
is how many outlets are really necessary for effective
distribution. It depends a lot on the structure of the
retail market. |Is it enough to be in one or two stores,
or do you really need to be in nmany stores in order to
effectively distribute your products?

Second, even when these conditions exist,
whet her exclusivity arises wll depend on part on the
loss to the retailer due to reduced variety. It wll be
a bal ance between this loss to the retailer which would

i nvol ve reduced variety, not having the profits on the
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product that's excluded as well as whatever effect the
retailer considers reduced conpetition, against this
gain to the manufacturer which includes both present
sales and the future value of increased market power.

Generally we m ght expect that the | ess you have
to buy, the fewer exclusives you really need to reduce
conpetition. Also, as the retailer sector becones nore
fragnmented, the less the retailers consider this
conpetition-reducing effect.

So | think just as an aside, nerger policy

enforcenent at the retail |evel may be very good for
reducing levels of charges -- reducing the cost of space
per se -- but actually may go the other direction in

terms of how easy it is for manufacturers to excl ude
rivals.

Finally, Steve nentioned the difference between
short-term and | ong-run excl usive dealing contracts.
And i f you think about these exanples, you'll see that
the effectiveness of short-run versus |ong-run contracts
may depend on the setting.

So, for exanple, in the brand |loyalty case, even
a series of short run contracts mght be quite effective
at increasing market power.

Finally two final but brief topics. | haven't

menti oned efficiencies. Although | won't have tine to
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expand on themhere, | do want to note that there are a
nunmber of efficiency-based notivations for exclusive
rel ati onshi ps, each of which has its own particul ar set
of conditions under which it may operate.

And the final point is about the enpirical
evi dence on exclusive contracts. A |lot has been said
both by Steve and nyself about the theory, and that is
at | east noderately well devel oped, but enpirical
knowl edge is really nuch less far along. 1In this regard
| think it parallels our limted enpirical know edge
about slotting practices, which has been di scussed
yest erday, and about vertical contracting practices nore
general ly.

And | think sessions such as these as well as
nore scientific statistical studies are really very nuch
needed in the area.

Thanks.

MR. BALTO Thank you, Professor \Winston. Let
me try to pick up on sone of the questions that he's
posed for us. By the way, at the end of this panel
everybody wil|l have a chance to add in any additi onal
coments or pose any questions for us.

Is it the experience of the manufacturers and
the producers that the trend towards consolidation is

exacerbating the problemw th slotting all owances? Pam
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MIIls?

M5. MLLS: Yes.

MR. BALTO Does anybody have any exanpl es al ong
t hose |ines?

M5. MLLS: | have an exanple. | don't want to
say chains or anything, but we were in this one store
for like 40 years, and when the consolidati on happened
and they had to buy the store that we were in for 40
years from another chain, basically we had to pay to
stay, like new product introduction. And they're the
new ki ds on the bl ock, we weren't.

So that's a prine exanple. And the dom nant
manuf acturer got the |arger space too, and they had
never been in that store, ever.

MR. BALTO Any ot her exanples? Scott Hannah?

MR. HANNAH: W had a simlar type case where we
had an itemthat was doing well, well being in the
mddle third of the velocity by a |ocal chain, and the
merger required a higher slotting all owance and/ or
di sconti nuance. W weren't up to the additional
slotting at the time, so we had to wal k away, |ost the
pr oduct .

MR. BALTO Now, one of the questions that both
Prof essors Wi nston and Sal op touched on are the costs

you mght incur in entering into a new market. You
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m ght not be able to enter a new product just in a
relatively few stores, perhaps because of the cost of
distribution or the cost of advertising, so you have to
enter in a big way. Exclusivity provisions could serve
as a significant inpedinent in that type of situation.

Do any of you have experience on this issue?

M5. MLLS: Wat | can say is that because of
this new store that canme into our market, | learned a
whol e new bag of tricks. Basically it kind of educated
me to the new verbi age of rebates and percentage
rebates, and it was just an incredi ble new verbi age |
had never experienced before.

But bottomline is it's noney in their pocket
versus the manufacturers.

MR. BALTO Besides price concerns, we're also
concerned about the inpact on choice or the inpact on
i nnovation. Again to the manufacturers and producers,
what's the inpact of slotting all owances on your
i ncentives to innovate or your sense of product
diversity in the categories that you're famliar wth?
Scott?

MR. HANNAH. Ckay. The case scenario -- | have
to admt we copied the idea froma conpany in the
m dwest, they're not in the West Coast -- was to | eave

sone of the potato peel on the shredded hash brown, very
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sinple. W sell a shredded hash brown that's in the top
third, and the idea was to leave a little bit of potato
peel on it, increase the vitam n content by triple.

It was a very m nor change, but it would have
requi red a whole new slotting allowance just to nmake
that change in the sane slot, so that's an idea where
innovation is killed. The consunmer |oses. W |ose.
Everybody | oses.

MR. BALTO Pam would you like to add to that?

M5. MLLS: | can add to that. Due to the
recent resets different chains have placed us on, | had
a product that | was actually devel oping, and | have
artwork that's sitting there pending. | have a new
product that | canme out with, but since I'mlimted to
unl i vabl e space, quote, unquote, of inches, | don't see
the sense in putting the new product in. You followthe
80/20 rule. You put 20 percent of your product that
gi ves you 80 percent of the return.

So basically you put your best foot forward, and
you elimnate the choices to the consuner because |I'm
only imted to inches now, so |I've had to take products
off the marketplace, and |I'm sure brand X was very happy
about that.

MR. AVERI TT: We've been talking so far mainly

about supermarkets as the preferred outlet. Could we
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spend just a nonment and consider alternative outlets?
For exanple, Jack McMahon is in the |line of business
where evidently a lot of retailers will want to have
only one supplier for greeting cards. | understood you
to say earlier that they' Il put that up for bid, and
sonetimes the bidding becomes awfully rich.

MR MCVAHON:  Ri ght.

MR. AVERITT: |If that happens, how easy or how
difficult is it to find alternative outlets that are
w thin your capital budget?

MR MCMAHON:  Well, there are a | ot of new
retailers comng out every day, but actually the smal
retailer really basically would receive no benefit.
When | say no benefit, | nmean no slotting all owance.
The consuner does not benefit at all. Basically just
t he manufacturer benefits if you' re not paying out any
slotting all owances.

But for us to pay a slotting all owance, which we
do not, it would have to be for a large chain. The
small little retailer, five or six stores, would not
benefit at all.

MR, AVERITT: But is this sufficient for you to
remain a conpetitive presence in the market with these
ot her opportunities?

MR MCMAHON: Yes, because it's increased
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sales. You're always |ooking for increased sales
certainly, but we find basically as far as the

manuf acturer, for slotting allowances, all we do is
decrease our profits. It hasn't increased our profits.
It may increase it fromthe standpoint of volune, yes.

MR. BALTO Wiat's the inpact on prices?

MR. MCMAHON. Prices haven't changed. In our
i ndustry prices have been published, and they haven't
changed in years, whether it's a 1.75 to 2.50 card.

MR. BALTO Okay. Victor, to what extent is
Stop & Shop sort of out there sad and | onely being the
one innovative conpany that's seeking out snal
manuf acturers and has a special mnority advancenent
progran? O to what extent are there other retailers
who are doing the sane thing?

MR. THOVAS: There are other retailers doing it,
al though like |I said they're probably not to the |evel
where Stop & Shop is. W're certainly not sad about
that. It puts us at a slight advantage. But again
there are other retailers, and | think that retailers
are becomng a |lot nore savvy, a | ot nore progressive
and a |l ot smarter about doing business. | would hope
that they would start to recognize that very quickly.

The denographi cs are changing so that they are

going to have to.
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MR. BALTO Burt, you've been sitting there
patiently.

MR. FLICKINGER  Yes, | would just |ike to thank
you. | would like to conplenent what Victor Thonmas and
Prof essor Wiinston said, that the chains that are
i ncl usi onary, as Professor \Winston said, have a strong
conpetitive advantage. |If you ook at the chains with
t he hi ghest dollars per square foot and the highest
sal es per store, specifically Pathmark, Stop & Shop, and
H E. Butt Conpany in Texas, they have the greatest
anount of variety.

And if you | ook at the supermarket chains,
they' re now facing seven maj or channels to the consuner
Neil's point is that there are many alternate forns of
di stribution, 24 hour food and pharmacy for all five
maj or drug chains, that's new. Convenience stores are
now conveni ence super markets.

Super Centers are new. Mass nerchants, 40
percent of what they sell are itens sold in
supermarkets. Cub stores, 60 to 65 percent of what
they sell are itens sold in supermarkets. Hard
di scounters, Al dy and Save-a-Lot and the supermarkets,
accommodate the small suppliers and have increased the
size of their store from 20,000 square feet on the

average 25 years ago to today 35,000 square feet because
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there are 25,000 new itens being introduced today versus
one to two thousand 25 years ago. So they're taking on
all the small suppliers, adding nore variety to

Prof essor Whi nston's point about being excl usionary.

And in addition to that, there's the all other
mar kets. Suppliers have trenmendous opportunities. To
Tom's point, we're not talking about the grow ng
season. Mayor Brothers in Orchard Park, New York, a
smal | apple grower, worked with Topps and the ot her
maj or supermarket chains fromcider to apple juice to
bottl ed water, a category which now has 400 SKUs, highly
conpetitive, but lots of opportunities.

Thank you.

MR. BALTO  Thanks.

MR. COHEN: One question for Professor
Whi nston. In your work on exclusive dealing, | would
like to try to focus you on what you' ve done in thinking
about anti-conpetitive effects. |In particular
situations it's pretty easy to determ ne an
anti-conpetitive effect. They're difficult in their own
right, but if it's price, we're famliar with dealing
with that. But what if our concernis with variety and
the exclusion's effect is to renove fromthe market one
of the possible sources of variety?

How woul d you go about getting a handl e on when
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this rises to the level of conpetitive concern?

MR WHINSTON: | think it's a tough question.
agree about your comment about price. It isn't always
the case that price rises. Take one exanple unrel ated
to the present case, |ike pharmaceuticals. Wen a
generic cones in, often the branded price actually goes
up. Suppose a pharmaceutical manufacturer could keep
the generic out, it mght actually price | ower because
it wasn't going to price to a small segnment of the
mar ket anynore. It was going to price to everyone that
was t here.

But nonet hel ess we think keeping the generic
entry is very inportant for welfare in a generalized
sense because we're losing variety -- the variety being
a lowprice in the case of a generic, variety in a sense
of people who don't care as nmuch about a brand nane.

So |l think it is a significant concern. In
principle, we know how to neasure welfare effects. The
difficulty is actually considering what is the welfare
|l oss fromthe | oss of variety, and in distinguishing
that fromefficiency reasons that exclusives may be
used.

MR. BALTO Kevin Hade?

MR. HADE: W were tal king about the role of

hel ping smal |l manufacturers, just to tag on to what
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Victor was saying. It strikes nme -- representing a
retailer here today and listening to the plight of sonme
of the manufacturers that are represented here at the
table -- | think one of the things that's happening in
our industry today is that you' re seeing the shrinking
basically of the independent retailer.

And | think for many years this was an industry
where you had a | ot of businesses that were
regi onal l y-based, that connected with snal
manufacturer, and | think the partnerships were there.
In the case of what Stop & Shop is doing, | think that's
unfortunately not the majority opinion of the major
chai ns today.

| think they're an exception to the rule and
agai n should be applauded for it, but if you | ook across
this country, | think a magjority of your independent
grocers work overtine to help the small nanufacturer get
on the shelf because again our life blood is diversity
of product, bringing choices to the market so that we
can conpete on variety against |arge chains.

And | think an issue that the Comm ssion should
consider is the inpact the shrinking base of the
i ndependent may be causing -- it may be causing sonme
pressure in this area.

MR. BALTO We'Ill certainly get to that in the
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next panel. PamMIlls, why don't we give you the chance
to make the | ast conment.

M5. MLLS: | just wanted to coment on product
choices and the smaller manufacturer. Probably about a
year ago, one of our chain stores, for whatever reason,
| guess it was their business plan, but they del eted
fromtheir systemover 20 tortilla conpanies. These are
smal | er conpani es that probably can service only naybe
five stores in the particular area where they're
| ocated. This only proves to ne that the shelf space is
so valuable for the slotting fee noney that they were in
t he way.

MR. BALTO Even though we've run over, the
manuf acturers have travel ed out here at great expense to
t henmsel ves. |If any of you have any final remarks you
woul d like to make or any things you think we should
consi der, please do. Karen?

M5. CARVER | just have one comment. The snall
manuf acturer actually is facing two opposing sides in
t he marketplace. You have the large retailer who is
benefitting not only fromus being a small manufacturer,
but the big manufacturer also reaping the benefits of
being able to offer those | arge exclusive paynents up
front that we can't do.

So the small manufacturer only has the option of
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going to the smaller conpanies to do business with, so
they can get their foot in the door. |In sone of your

| arger netropolitan areas there are no small grocery
chains, so you are kind of left with the nom and pops.
| just think that we have a person on both sides that
we're fighting.

MR. BALTO Well, thank you very nuch to the
menbers of this panel. W' ve spoken with many people on
both sides of the issue, generally representing snal
manuf acturers and |arge and small retailers. W' ve been
eternally grateful over the past several nonths that
they were so willing to give us their time, and I'mvery
t hankful to the people on this panel who cane out and
parti ci pat ed.

W w |l convene together at 10: 20.

(A brief recess was taken.)
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MR. BALTO We're beginning the third panel, the
di scussion which is going to deal with the issue of
mar ket structure, the potential for buyer power and the
i npact of slotting allowances on price, choice and
innovation. W're primarily focusing, though, on the
i ssue of whether retailers have buyer power.

Let me just say as an overview, for the
non-antitrust attorneys in the audience, that there are
vol unes of antitrust works that are published on the
i ssue of how power by sellers leads to anti-conpetitive
effects, where that's nonopoly power coll usion by
sellers. But there's arelatively much nore discrete
and |imted anount of vol unes published on the issue of
nmonopsony power, the exercise of power by buyers.

Wiy is that? Well, Justice Breyer once said in
an inportant case that the authors of the Sherman Act
were primarily concerned that consuners receive the
benefits of Iow prices. He instructed therefore that
Courts should be hesitant, in fact very reluctant to act
before they try to limt the ability of buyers to
extract | ower prices.

The panel today is going to deal with that issue
of the potential of anti-conpetitive effects on the
buyer side, an area that's not necessarily new, but

where there's relatively | ess experience in the area of
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antitrust.

Let nme again have us introduce ourselves in
countercl ockwi se order beginning wwth Irwin Steinberg.

Pl ease identify yourself for the reporter and state what
organi zation you're wth.

MR. STEI NBERG My nane is Irwin Steinberg.
' m a business consultant and the executive director of
the Tortilla Industry Associ ation.

MR. WARREN- BOULTON: My nane is Rick
Warren-Boulton. |'man economist. | think we're
reaching critical mass of boring econom sts, and |'m
with MCRA which is a Washi ngt on based anti trust
consulting litigation operation.

MR. SHAFFER: My nanme is Greg Shaffer. |'m at
the WlliamE. Sinon G aduate School of Business
Uni versity of Rochester, and |I'm another economst. |'m
al so a marketing person.

MR. EAGAN. John Eagan, Costco Wol esal e, the

vi ce president and general nerchandi se manager in Los

Angel es.

MR. CAMPBELL: Jay H. Canpbell with Associ ated
Grocers in Baton Rouge. |It's a retailer-owned grocery
whol esal er.

MR. PYLE: Good norning, Nick Pyle with the

| ndependent Bakers Associ ati on.
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MR. DE LA CRUZ: Peter De La Cruz with Keller &
Heckman.

MR, REYNOLDS: |'m Bob Reynol ds, Reynol ds
Associ ates, food industry consultants.

MR. GUNDLACH. Greg Gundl ach, professor of
mar keti ng Mendoza Col | ege of Business at University of
Not r e Darre.

MR. HANNAH. Scott Hannah, CEO of Pacific Valley
Foods, Bel |l evue Washi ngt on.

MR RAO |'m Akshay Rao. |I'mat the Carlson
School of Managenent, University of Mnnesota. | used
to be an economst. Then | saw the light. Now I'ma
prof essor of marketing.

MR. HOUCK: My name is Bob Houck. I'mwth
CoAM5. We manage and consult on trade adverti sing
progr ans.

MR. TADA: Pierre Tada. |'mthe Chief Executive
O ficer of Linoneira Conpany. W are a
gr ower - packer - shi pper of agriculture, and are al so
involved in frozen food processing.

MR. G DLEY: Good norning. Mark Gdley with
Wiite & Case, Washington, D.C

MR. WEBER: Wn Wber, president Wnston Wber &
Associ ates. W consult with manufacturers and

retail ers.
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M5. BOAST: |I'm Mlly Boast fromthe Federa
Trade Conm ssi on.

MR. BALTO |I'mDavid Balto fromthe Federal
Trade Conm ssion, and sitting next to me is Nei
Averitt. Don Sussman has just sat at the end of the
table. He's with Ahold.

Again the ground rules are if you want to be
recogni zed, you lift up your nane card in a vertica
fashion, and I will call on you. W have just about an
hour and a half to go through today's topic, so let's
try to keep our answers short and to the point.

Let's start off with a general question. Are
slotting all owances a manifestation of retailer market
power, and should the FTC be concerned about that as a
probl enf? Peter?

MR. DE LA CRUZ: Thanks. |'ma secret wtness
since | don't have a card.

| think that the first two roundtabl es have
really shown that we have a very rich and diverse
i ndustry, but | think based on the A.C. Neilson studies
and sonme other witten work, we're beginning to see that
slotting all owances are becom ng nore common, and the
costs are increasing.

And to the extent that those increases don't

reflect nmerely a transfer of cost fromthe retailer to
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t he manufacturer, then there's sonething el se afoot that
woul d tend to increase this.

One of the things that | think was kind of
interesting is that it appears that the conpanies are
striving to be the | ow cost providers and apparently
tend not to charge slotting all owances. One would |
think fromthe manufacturer testinony assunme that the
cost passed to the manufacturer raises their cost, so
ultimately | think that it may have an adverse effect on
consuner prices.

Al though | think in fairness, we shall
acknow edge the difficulties that nmakes the anal ysis
conpl ex. Yesterday there was reference to a conpetitor
with Super Centers. | think if there is a conpetitive
price driver, the question is whether greater
efficiencies actually could be realized across the
br oader marketpl ace without the use of slotting
al | onances generally, and whether there's a transfer
going on here that really is counter-conpetitive.

MR. BALTO Wn Wber?

MR. WEBER: | do not believe the FTC should be
concerned about slotting all owances for a nunber of
reasons. First of all, let's look at the influencing
factor of buying power, however we w sh to define buying

power. Size is an influencing factor whether it's on
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the retailer side or supplier side.

We're talking brand loyalty or the |ack of brand
loyalty -- that is an influencing factor. W' ve talking
about consuner demand, either existing consuner demand
or future consuner demand, and we're tal king about

information or |ack thereof or the availability

t her eof .

Those are all factors that influence the
decision of a retailer -- who is a retailer who's going
to be in business tonorrow -- because what we're really

dealing with is the power of the consuner. Over 60
percent of all consuners today carry loyalty cards.
That information is now accessible to the retailer.
Retailers did not have this ten years ago.

The retailer today knows nore about their
custoner than they ever have -- the buying behaviors of
the custoners, which one are their nost |oyal, which
ones are their nost profitable. | could build a very
strong argunent to suggest that with this power of
information, the retailer today is nore sensitive to the
consuner, and future decisions wll be geared nore
towards consuner needs than what slotting allowances can
or cannot offer.

And therefore | think that the slotting

al l omance issue is relatively insignificant as it
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relates to how we're going to be serving consuners in
t he future.

MR. BALTO Mark G dley, you're sort of famliar
wi th what we do on supermarket nergers. Should we be
concerned with market power on the buyer side when we
| ook at supernmarket mergers?

MR. G DLEY: Well, | think that one of the
things that you' ve got to understand is the context in
whi ch supermarkets operate today. Today we face
enor nous cross channel conpetition from Wl - Mart Super
Centers. Let nme be specific about that.

We're blessed wth the best econony in 30 years,
I"'mtold every tine | read the newspaper, and | believe
it based on ny experience on this planet. No
unenpl oynent, no inflation, no food inflation, and about
6 percent GDP grow h.

Despite that, in the |last year Jitney-Jungle,
Bruno's and Schwegmann's have all decl ared bankruptcy.
Now, these weren't sonme kind of fly by night supermarket
chains that |ost track of where they needed to be with a
custoner. These are the kinds of chains that have kind
of a Stop & Shop loyalty.

They sponsored Little League teans. They were
around for 50 or 60 years. They were institutions. It

woul d be |ike Hechinger's here in Washington. They're

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



234

gone or they're now in Chapter 11 and getting
reor gani zed.

So we've heard a | ot about what the
manuf acturers are going through, and | believe that many
of themare cut on the scissors of trying to get their
costs down, but so are the retailers. The retailers
live in a world of 1 to 2 percent net margins, and if
you conpare that to the publicly traded manufacturers,
the margins of the publicly traded manufacturers tend to
be hi gher.

|"'mnot here to say that any one manufacturer
has got too high a margin or that it's time to break up
Wal -Mart, but I'mhere to say that as Wal-Mart rolls out
Super Centers across the country and noves from 180
billion in sales to 250 billion in sales, the question
of slotting fees will becone somewhat academ c.

MR. BALTO Scott Hannah?

MR. HANNAH. Thank you. |'mgoing to have to
make a couple strong counterpoints here. | can't let
this rest, M. Wber.

|'"'mgoing to go back to the first coment.

Let's put this to bed right now about this net profit.
Argue with ne if you think I"'mwong. |'ve heard this
before. The poor supermarkets only make 1 or 2 percent

net profit. Manufacturers nmake 4 percent. |It's like so
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what. It's the return on investnent that neasures this
econony in the United States, and the return on
investnment is identical, so let's stop whining, please.

The second comment is the FTC should be invol ved

in slotting all owances, M. Wber. It is
anti-consuner. It is anti-small-business. It is in
definite violation of the Robinson-Patman Act. |'m not
a lawer, but it's easy to read the act. It's easy to
interpret.

There's no way these slotting all owances do not
harm consuners, and they harm smal| busi ness.
Definitely the FTC shoul d be invol ved.

Thank you.

MR. BALTO Thank you. Thank you, Scott. Can
have a show of hands of attorneys in the audi ence who
t hi nk that the Robinson-Patman Act is easy to
interpret? (Laughter.)

Thank you. Scott, you're absolutely on the mark
for 90 percent of the things you say. Wn, would you
like to respond?

MR. WEBER: |Is this point counterpoint? W
shoul d get paid for this.

One thing that has frankly bothered ne over the
| ast two days is just the basic relationship between a

buyer and a seller. As we |ook at that basic
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relationship, and as | listen to our retailer clients
and | look at the side of our manufacturer clients,
nunber 1, a buyer is going to |look at the quality of the
pr oduct .

The buyer has specifications. Wether you're a
food buyer or an HBC buyer, whether you're buying cars,
there are specifications for quality, uniqueness,
consuner demand, service, support. There's no need for
aretailer to buy a product if there is not a point of
differentiation that brings value to the retailer's
proposition to the consuner.

If in fact there is a value proposition there is
a point of differentiation, and if slotting allowance
get in the way of noving that product forward, | would
agree there is a business problemin that situation.
Unfortunately, if there's a small percentage of
retailers who there are nmaki ng deci sions nore on
slotting all owance than they are on what's best for the
consuner, so be it. It's a shanme because that behavi or
shoul d not be tolerated in the industry.

On the other hand, froma supplier standpoint |
have no synpathy for suppliers who are just trying to
put products in the marketplace that are ne-too. You
have the cost of replacenment, the cost of duplication,

and | think we're dealing with an issue here that has a
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responsibility on both sides of the buyer's desk. So
let's think of that basic buyer equation.

Retailers are not just going to buy a product
for the sake of putting it in.

MR. BALTO | want to add to that by bringing in
a coupl e producer's points of view, Pierre Tada and
I rwi n Steinberg.

MR. TADA: Well, first of all, | keep hearing
the focus on new product introduction. The majority of
the products ny industry produces have been around for a
l ong tine.

MR. BALTO Li ke tomatoes and cucunbers?

MR. TADA: And oranges and | enons and wat er nmel on
and you nane it, so every tine we hear about the new
production introduction side I'ma little confused.

We're tal king about charging and extracting nonies from

products that have been around a long tine. Wll, gee,
is a waternelon going to sell in the sumertine this
time around? | think we all kind of know the answer to
t hat .

So | would like to focus on the fact that we're
really dealing with a |ot of mature products. \What are
t he behaviors going along with dealing with mature
products? As | nentioned in the |ast panel, the product

that we produce, we sell it or we snell it. And as the
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power in one end of the channel continues to grow,
there's one thing that is well known. |[If you don't get
the sal e today, the product probably doesn't exist a
week down the road, so there's a trenmendous anount of
power | everaged back against the agricultural producer.

We | ooked at this very high profile antitrust
case with Mcrosoft, and nost of that was dealing with
conduct and how conduct manifested itself in the
mar ket pl ace. This is what | think we're really talking
about: What is the conduct and howis it inpacting
conpetition?

| think the upshot of it is the mgjority of the
folks in ny industry, fresh produce, are small nom and
pop operations. There's sone |arger operations. Even
the larger operations pale in size conparison to what
we're tal king about. W have a very strong belief that
we have to deliver on quality. W have to deliver on
all the things that the consuner needs. That is a
gi ven.

VWhat is not a given is an up-front extraction of
nmoni es not related to performance, not related to what
is really going on, and that's the part we would like to
further explore. W don't think it really helps on the
consuner price side. It adds cost. You add cost, in

the long run we feel it's going to add to consuner
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prices.

MR. BALTO Irwin Steinberg?

MR. STEINBERG Yes. Well, | would like to take
great exception to M. Whber's cooments as well. |
think he's living in a fantasy worl d.

MR. WEBER: The fact is that | was called an
alien this norning.

MR. STEI NBERG Sanme thing goes here. Let's
exclude Stop & Shop and sone of the good retail ers who
are at this table and around the country. There's a
vast nunber of supermarket chains, nostly the |arger
ones, where the buyer's total obligation is to sales per
square foot, not to the consunmer and not to the quality
of the product that he puts on the shelf.

And because of that, there has been, at least in
the tortilla industry, definite exclusion of suppliers
who cannot afford to cone in with the right product.

W did alittle survey before | canme out here,
and | want to give you the remarks of two of our nenber
conpani es, and we represent nost of the tortilla
conpanies in the United States. One a small conpany in
San Antonio. W asked, Do you pay slotting all owances
and if so, how nuch do you spend?

And one answer cane, W spend none because al

| ocal tortilla factories were discontinued by al
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super mar ket s because one conpany agreed to pay between
$12 to $15,000 per store for exclusive shelf space.
That was Texas.

The second comrent cones froma small conpany in
Oxnard, California, which says, W have not been given
the opportunity to pay for slotting all owances. This is
not to say that we would be happy or willing to pay if
asked. We, along with other suppliers, were just told
not to | eave any DSD product anynore, that only one
supplier would stay. This was totally unexpected for us
since we outsold the supplier that stayed. W |ost al
super markets and five warehouse cl ubs.

If in fact the m ssion of the Federal Trade
Comm ssion is to determ ne whet her excl usionary
practices are violations of the antitrust |aws, then
forget all about this other fantasy. There are
retailers who are doing it, and there are retailers who
are not doing it, and it's very clear at |least fromthe
tortilla business that they are.

| want to tell you a story, too, wthout regard

to sone of the nmenbers of the panel. There were two nen
ina hot air balloon -- | told this story to two peopl e
yesterday -- who cane |anding very hard on the ground in

an unknown area because the hot air went out. A

gentl eman wal ked by, and one of the nen in the balloon
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said to the gentleman, \Were are we, and the gentl eman
said, You're in a hot air balloon. And this man in the
ball oon turned to his friend and he said, Just our |uck,
we have to land accidentally and neet an econom st. And
his friend said, Wiy is he an econom st do you think?

He says, Because when you ask him a question he gives
you a perfectly sound answer that is totally worthl ess.

MR. BALTO Even though Jay Canpbell is the next
person to have his hand up, I'mgoing to go out of order
and |l et the two econom sts reply now, so why don't we
start with Greg Shaffer and then to Ri ck Warren-Boul ton.

MR. SHAFFER: | nstead of providing an answer |
wanted to ask a question, so | think I'"minmne from
this criticismat least in this conment.

May | ask a question on sonething that was said
one comrent earlier? The gentleman at the end -- many
of the efficiency stories for slotting all owances
pertain to new products, so | think it's inportant that
we di stinguish between paynents that are nade to get new
products on the shelf, versus paynents that established
firms pay. One thing that you're saying is that they do
exi st, paynents to keep established products on the
shelf. Like the waternelon is not a new product.

Yesterday what | was hearing was that it's not

very common, and they were called pay-to-stay fees.
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was wondering just for the term nol ogy point of view,
what are these paynents called? Do you use a different
termthan pay-to-stay?

Coul d that possibly explain why | hear sone
retailers saying, No, we don't ask for pay-to-stay fees,
and | say you saying, Yes, you do pay then®? | think
this is an inportant question. It could be a
term nol ogy difference.

MR, TADA: It's kind of |ike asking what is the
definition of sex, and we do you nean by --

MR. SHAFFER: Are you tal king about |unp sum
paynments, whol esal e price discounts?

MR. TADA: Lunp sum paynents up front,
arbitrary, not tied to cost, and it's for the privilege
of continuing to do business, and this is not on new
product s. It's on existing products, and it exists.

MR. BALTO And it's a paynent?

MR TADA: It's a paynent.

MR. BALTO |I'mgoing to stick with the
manufacturer's side. W will get to the retailer side.
Ni ck Pyl e?

MR. PYLE: Well, I'mgoing to echo a ot of the
coments |'ve heard anti slotting fees. Qur nenbers
feel very strongly about the FTC getting invol ved.

We've | ooked at litigating, and it would cost a half
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mllion dollars. It goes to the issue of a fundanental
shift.

There is market power. We've brushed briefly on
buyer incone. W' ve touched on that, and conduct, and
conduct is critical because these are secretive
paynments, and we need a little sunshine, and that's why
we want the FTC involved. These things are not tied to
vol unme or price.

| think that's a good way to delineate what a
slotting fee is, an entry fee. Now we're talking about
pay to say. Pay to stay can be a warehouse fee. It can
be an SKU charge. It can be the ubiquitous conputer
charge related to the takeover of a chain. They cone
hidden in all different ways.

MR. BALTO Let ne just ask, let ne pose a
probl em we' ve struggled with. W' ve tried throughout
our interviews with the 80 manufacturers and retailers
to figure out who had power, and it seens in sone
respects argunments could be nmade on both sides.

From t he manufacturers side they could be
saying, W really have to be in every store, being
excl uded from any individual store would be so
significant, we don't have a choice, we just have to be
t here.

On the other hand the supermarkets may claim
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that they are the people who have | ess power because
when a consuner wal ks into their store, they don't
expect to see just one brand of detergent or one brand
of crackers. They want to see everything. They want to
see a full variety of crackers.

So what's the answer here for these people who
are in the market? Wo is it that has power, and what's
the kind of power relationship between manufacturers and
retailers and how has it changed?

MR. PYLE: That relationship has changed a | ot
since the 1960s when the supermarket owners cane to
manuf acturers and said, Gve us things to fill the
shel ves. Now the relationship has changed where the
buyer or the retailer is no |onger a reseller of goods

but is essentially norphed into a renter of shelf

space.

MR, BALTO Don Sussnman?

MR. SUSSMAN:. It's very nuch a m xed bag when it
cones to power. |t goes vendor by vendor, store by

store. Yes, we ask for slotting fees for new products
in nost of our categories. Wen Starbucks coffee cones
out in the supermarket, 12 SKUs, supernmarket ready

cof fee, whol e bean and ready ground and doesn't offer
slotting fees, and we have a choice of either not taking

it or taking it. W took it because we knew our
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custonmers wanted it, and it would sell. It was well
supported. The brand was well known, and it was either
have sonet hing that our custoners wanted or not have it,
so we took it without the slotting. In that situation
woul d say that Starbucks certainly has the power to

i npose their brand.

I n other categories and other products it's not
true, so it really depends. |It's very nmuch a case by
case situation

MR. BALTO Jay Canpbell, would you like to
address this?

MR. CAMPBELL: | would like to dovetail it into
your other question as well. You started by asking the
guestion, Is slotting a manifestation of marketing power
and shoul d the governnent be involved? Now you have
asked a question about, Has the market changed? 1Is
there a new dynam c out there?

| think the answer is very clearly, we have seen
a dramatic change in the | andscape of the retai
conpetition in the grocery industry over the |last 25
years, and it has been caused by a variety of things.
Nunber 1, it's a change in the consuner. |It's a nore
demandi ng consuner, a nore infornmed consuner.

We have al so seen, particularly in the last 10

to 12 years, considerable activity in the nmerger and
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acquisition area. The nerger and acquisition area has
proliferated in our grocery business, and you have to
stand back and wonder and question why that has
occurred.

| would i ke to digress a nonent. |'ve heard

many conments made throughout this panel, not only this

nor ni ng but even yesterday, that "I don't have access to
the shelf.”™ Well, there is no guarantee that anyone has
access to the shelf. | think you have to earn your

access to the shelf, not just through a paynent
necessarily, but through the consuner.

And it doesn't nean you get to go to the top
chain in the country and have a guarantee to put your
product on the shelf. You may have to start in a
sinpler node to get there. There are no guarantees of
success in business nor of any product or any
conpetitor.

The question we have to ask is, Should the
government even be involved in price, choice or
i nnovation? | think you started, David, with your

comment earlier this norning about how we want to see

price, choice and innovation. |1s that a governnental
issue? | don't think it is a governnental issue.
| think that's a conpetitor issue. | think

that's one of the reasons people are successful in the

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



247

conpetitive marketplace is because they offer price,
they offer choice, and they offer innovation to the
consuner.

Let's go back to the nerger and acquisition
activity. One of the thing that Senator Bond said in
his tape is that we're | ooking to see that we have
enforcenent properly of the antitrust acts the Sherman
Act, the dayton Act and the Robi nson-Patman act.

What has happened in our marketplace? Wy have
we seen nega- buyers, power buyers occur? Could it be
that we have a sequence of events that have taken pl ace
over these years where we haven't seen enforcenent
ensuring that all conpetitors in the marketpl ace have
adequat e di scl osure or the permanent information they
need to be a buyer and to be a seller in the
mar ket pl ace?

And that would relate to products available, to

pricing avail able, to packaging, to pronotions -- and
you can wap slotting into pronotions -- to pricing, and
to paynent ternms. |If those things are consistently

supplied and offered to all conpetitors fairly and
equitably in the marketplace and enforced properly, |
don't think you would have seen the nerger and
acquisition activity that you have today and the rush to

si ze.
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Earlier the gentleman at the end of the table
tal ked about Jitney-Jungle, Bruno's and Schwegmann, al
in the south, right in ny backyard. Jitney expanded
t hrough a | everaged buyout and bought Del chanps, went
into debt to get bigger. Bruno's did a | everaged buyout
to buy thensel ves out and buy nore storage to get
bi gger. Schwegmann's bought National Tea in New Ol eans
to get bigger. The goal was to get bigger, to get
clout, to get power and influence as it relates to the
manuf acturer community that they dealt with

As we have seen the grow h of nass discounters
get larger, we have al so seen the growh of mgjor
chains, in an effort to get larger for this |level of
preference that they feel that they can achieve.

My concern has never been with slotting
al l omances. |If they're available equitably and fairly
to each and all conpetitors in the marketplace, that is
fine. If you are a small nanufacturer, you nay have to
start out small. You may have to start with us poor
i ndependents or with the specialty stores or the gournet
stores or sonething else to get your product recognized
because there is no right of recognition.

If | have an innovative product in ny pocket
right now !l have no right to go to the |argest chain and

say, You must take it. | nust prove it in the
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mar ket pl ace of public opinion with the consuner.

So | think what we need to do is narrow down the
reality that the governnent shouldn't be involved in
runni ng our businesses. The governnment should be
involved in ensuring that the playing field that we're
on is fair for everybody to conpete, and the consuner
w Il make the choice for us on our products and the way
we run our operations.

Thanks.

MR. BALTO Thank you. We'Ill pick on sone of
those things a little later. | want to go back to ny
guestion, and | think Bob Reynolds was going to reply to
it, about how do we | ook at the question of power
between retail ers and manufacturers.

MR. REYNOLDS: | think that one of the things
that's been on ny mnd yesterday afternoon and this
nmorning is that the manufacturers that we' ve heard from
are relatively small and have rel atively weak brand or
fungi bl e brand ki nds of issues, and we have not really
heard the point of view fromthe | arge-brand sellers.

|"m sure they weren't excluded from being here
today, so |I'mnot suggesting that that's the case.
However, one of the key differences between the no brand
or the fungi ble brands, versus the large brands, is the

anount of pre-selling that happens wth these kind of
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t hi ngs.

That comes to the marketing equation before the
products ever get to the store. Are they pre sold? In
the Starbucks environnment that M. Sussman gave us down
here, it was a situation alnost of a nust-carry for Stop
& Shop, and they couldn't charge a slotting fee in that
regard.

So it's really inportant, when we're | ooking at
t hat power equation, that we keep that kind of issue in
mnd, as to the participation of the brand sellers in
t he marketing process.

One of the things with fungible brands is that
t hey depend upon access to consuners in the stores as
their primary means of communication with a consuner.
You may have cents-off, but that again is probably a
point of sale. | think that's a really inportant issue
to understand when you start to try to pick apart the
power equation and differentiate well marketed national
brands versus fungi ble brands insofar as the retailer is
concer ned.

M5. BOAST: Can | ask a question? One of the
things that it seenmed to nme was inplied in M. Wber's
earlier comments about information and loyalty cards is
that with increasing information bases, consunmer choices

can be better predicted.
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MR. VWEBER:  Yes.

M5. BOAST: Does anyone believe that this would
lead to the dem se of slotting all owances and render
t hem unnecessary? And if so, are there any inplications
for market power anal ysis?

MR. REYNOLDS: Let nme just respond to that
qui ckly. The information is terribly inportant to the
retailer power issue. The primary sw ng between
manuf acturers and retailers over the past 15 years or so
is that the retailers control the nost avail abl e sources
of information.

That's the information that cones off the
scanner, and whether in fact that inpinges on whether
there's slotting all owances or not would have nore to do
with how effective the retailer is at marketing products
in the store.

The in-store marketing program has becone very,
very inportant in this regard. To gain access to those
prograns, whether it's a, quote, slotting allowance or
whet her it's sone sort of a buy-in to a retailer program

-- a club card program a coupon book program or
whatever it may be -- all of these marketing funds are
pretty nuch fungible with one another. It doesn't
really make nmuch difference how the noney has cone to

the retailer.
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MR. BALTO Rick Warren-Boulton, did you have an
answer to the question we're dealing wth right now?

MR. WARREN- BOULTON: | have got a nunber of
guestions. One is where there are other good jokes
about hot air for attorneys. | didn't know there were a
| ot of hot air jokes for industry associations, but |'lI
t hi nk of one.

| think, going back to the question you
originally raised, which I think we should want to
address is this: |Is there sort of a problemhere, sone
sense of nonopsony power on the part of supermarkets?
Are slotting all owances sonehow a mani festation of that
nmonopsony power, and if so should the FTC or sonebody be
doi ng sonet hi ng about it?

| think to begin with in all this discussion,
it'"s really crucial that people separate out whether
t hey' re tal ki ng about new products or established
products, and | think everybody woul d agree here. Al
the efficiency defenses that |'ve heard over the |ast
day fromthe panels have to do with the introduction of
new products.

Now, that being said it's also true that to an
econom st, it's a barrier to entry in the sense that
it's sonething which a new entrant has to pay that an

established firmdoesn't have to pay. So, strictly
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speaki ng, for those of you who are antitrust
aficionados, it would qualify as a barrier to entry, but
it's an unavoi dable barrier to entry.

And | think, given the nunber of efficiency
defenses for this, the chance that the FTC wants to get
into the business of trying to do sonethi ng about
slotting all owances for new products strikes ne as
havi ng such a high false positive rate.

So | think tw things. One is | think we should
be concerned only about slotting all owances for
established products, and secondly, in terns of this
di scussion, | think people should al nost identify which
ones they're tal king about because there's a "ships in
the night" sort of elenment in this discussion that goes
on.

So ny coments have to do with nonopsony power
Wi th respect to established products, and | think the
thing to begin with here for an econom st is sonething
which we all know. That is that you' re tal king about a
situation in which it costs sonmething for a custoner to
visit a store.

Very few custonmers | know visit nore than one
supermarket. Sone of themgo to Costco or Price Cub
and then will go to a supermarket, but | don't know

anybody who visits tw supernarkets sequentially. So
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what happens is that for producers of a differentiated
product, they're kind of stuck in a sense that people
aren't going to nove because of what the supernarket
does.

| f David conmes up with a new product, Balto
Baked Beans, and decides to sell this product, his
problemis is the only way to reach ne as a custoner is
to get his product at a Saf eway down on W sconsin
Avenue. O herw se he doesn't get to ne at all, and if
he's selling a differentiated product rather than a
honogenous product, that neans that that supernarket is
a gat ekeeper.

There's no other way to sell to ne, and a sale
that's not made to ne is a sale that's lost. You cannot
make it up by selling it to sonebody else. So even if
supermarkets are conpletely conpetitive, they still have
a gat ekeeper role here. But | don't think you want to
confuse that w th nonopsony power. Monopsony power to
an econom st is an incentive to reduce your purchases in
order to drive the price down, and that's why it reduces
wel f are.

That's not what econom sts think of the way
supermarkets operate. W think of them as conpeting for
custoners on a bundle or an index basis. | decide which

supermarket to go to, not on the basis of their
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i ndi vi dual prices, but on what | think the cost of the
bundle that 1'mgoing to buy there is, and supermarkets
have an incentive to mark up prices, products
differently, and this is very frustrating for a |ot of
manuf acturers.

You manufacture pepper and demand is very
inelastic. Your problemis your supermarket insists on
mar ki ng up your product by sone enornous rate and
reduci ng your sales, and slotting all owances are very
frustrating because slotting all owances gi ve them even
nore of an incentive to do that.

You woul d rather give the supermarket a | ow
price and no slotting all owance. You give thema
slotting all owance, you have to give them a higher
average or marginal price, and the result is they mark
up your product even nore so it drives you nuts, and
that's quite understandabl e.

But that's sort of efficient pricing by
supermarkets. While |I'm synpathetic, there isn't too
much you can do about it. So what do you worry about?

The only thing that |1've heard in the | ast
coupl e of days you want to worry about is a situation in
whi ch a supernmarket may have an incentive to use this
gat ekeeper role to the detrinent of consuners. The only

good exanples that are floating around are situations in
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whi ch a dom nant manufacturer essentially bribes, pays
of f, or makes a supermarket a deal, an offer they can't
refuse, that is going to either increase the cost to
their rival manufacturers or reduce the anount that the
supermarket is wlling to pay for those rivals.

And those are real stories, and I know a | arge
nunber of them but they're small, and by now, as M ke
Whi nston | think would agree, we probably pretty well
know the things to look for to find those stories.

You know, there's situations in which the
entrant would supply only part of the requirenent for a
particular store. They can't conpete on an all or
not hi ng basis and what the slotting all owances do is put
the conpetition on an all or nothing basis. So that's a
narrow set of circunstances in which you may want to do
sonething, but it's not classic nonopsony power by
super mar ket s.

MR. BALTO Thanks. That's good. By the way,
for these people interested in the gatekeeper concept,
Dani el Savrin in our expert panel wll be speaking about
t hat concept later on this norning.

John Eagan, | see you wanted nmake sonme conments?

MR. EAGAN. Yes, on buying power. In ny
experience over the last 30 years, there has been a

shift fromthe manufacturer to the buyer as far as who
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holds the clout, but it really is differentiated between
the size of the manufacturer and the size of the
retailer.

One of the | argest package goods manufacturers
in the country was very hard to do business with five,
six years ago. | think they've changed now, where they
have involved nore of the retailer partners in the
mar ket pl ace, not because they wanted to give up this
clout, but the reality of it was that the retailers had
the information better, and they had a better track on
t he business that they were doing. And also they were
bi g buyers, they were volunme buyers. And they becane
nore inportant, so there's a difference.

There's probably a bal ance of power. Wen it
conmes to small manufacturers, the retailer probably has
all of the power. If it's not w elded responsibly, you
could hurt yourself and the manufacturer, and you don't
want any things like that to happen. | nean, you take a
bi gger responsibility wwth the small manufacturers than
you do with one of the majors.

MR. BALTO By the way, can | ask the retailers,
one of the questions that Sal op answered yesterday that
we always struggle with as antitrust attorneys is, Wy
woul d you want to enter into an excl usive arrangenent

with a manufacturer, especially a dom nant
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manufacturer? Don't you want to keep options
avai | abl e?

| s that sonmething you think about? 1Is that the
ri ght question we are asking? Don Sussman?

MR. SUSSMAN.  Well, obviously we |ike to have
conpetitors for our business. W want people to be very
anxious to do business with us. W think in the |ong
run that's good. There are tines, though, when you
don't need multiple itens, and there's a big difference
bet ween duplication and variety.

We're not in the duplication business. Itens
are really fungible to the custoner. W're not really
gi ving them choi ces by having nore and nore brands out
there that are less efficient. If you |look at our dry
shel ves, we have to have a case and a half of every
product out there to be efficient. You can't put a new
case up until you' ve got the old case off, and you don't
want to run out of stock.

It's much nore efficient to have fewer itens on
the shelf than have nore itens. Everyone knows that, so
the issue is, Wiere do you need nore than one vendor,
and where is it less efficient to have nore than one
vendor? Do we need nore than one sugar vendor? | think
not in nost cases. In nost cases we have a nati onal

brand, then a private | abel, because sugar is sugar, and
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we don't need five of them and it's nore efficient to
ship full pallets of sugar to the store than it is to be
shi pping half pallets and breaking down pallets in our
war ehouses.

So there are tinmes when it just doesn't nake
sense to devote this space and the inefficiencies to

have nore than one supplier on an item W basically

have one line on cake decorating. |It's not that big a
deal for us. It doesn't nake sense to devote twi ce as
much space and to have -- instead of having a hundred

itenms of cake decorating having 200 so we can have two
di fferent people on the shelf. So we have to nake
choi ces.

MR. BALTO Well, let me ask a different
guestion. But first, did any of the other retailers
want to add to that?

MR. STEI NBERG Can | ask Don a question?

MR. BALTO  Sure.

MR. STEINBERG  Don, | understand the rationale
of having one private | abel sugar and one national brand
sugar. Does the national brand sugar conpany pay a
slotting fee to you?

MR. SUSSMAN:. They m ght have paid one way back
when, when they were a newitem | wasn't around

t hen. Sugar has been around a long tine. W only take
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it on new itens.
MR. STEI NBERG Do they do it annually?
MR. SUSSMAN. No, they do not.
MR. STEI NBERG Thank you
M5. BOAST: Does the national brand manufacturer

supply the sugar for the private |abel?

MR. SUSSMAN. I n some cases, not all. 1In sone
cases.

MR. BALTO Let ne pretend |I'm not an antitrust
attorney, but I'"'mjust a consuner. |If a chain nerges

with another chain, and it gets bigger and it can
purchase nore, it has nore clout. M initial response
isit's going to have nore clout with the manufacturer.
It's going to negotiate a | ower price.

Fortunately we have these people at the FTC who
make sure that the retailer nmarket stays conpetitive, so
ultimately if the retailer gets a |lower price, |'m going
to get a lower price too.

Peter De La Cruz, what's wong with that
scenari o?

MR. DE LA CRUZ: Well, you're assum ng perfect
cost pass through, and I think fromeven the di scussion
we've had in the prior two panels, that it isn't clear
that slotting fees or other types of fees get converted

into | ower consuner prices.
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It's been a very nice discussion, we al nost need
the big chart on the wall here because |I think if you're
| ooking at this frompurely an efficiency point of view,
why even have two kinds of sugar? Wy not have one
brand of flour, one brand of sugar, one brand of
cof fee?

Then you're going to decrease it, and really
what you're doing is you're trying to guess on a
consuner dynam c, and what's necessary for your consuner
dynam c, and you're actually reducing your efficiencies
to be successful in this particul ar marketpl ace.

And so they're -- well, anyway, sorry, getting
of f the point there.

MR. BALTO That's fine.

MR, REYNOLDS: Just to follow up on that, in
sone outlets we are in a one-brand kind of a situation.
Costco | would suggest is probably offering one brand of
sugar, and nost retailers will offer one brand of corn
starch. So what's so worrisonme about this?

It is howthe retailer chooses to do business,
and if they choose to do business in an inappropriate
way, they're going to be out of business because the
consuners have lots of alternatives in al nost every
case.

MR. BALTO Do any of other manufacturers or any
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of the consultants have a vi ew about the question
posed to Peter De La Cruz? Scott Hannah?

MR. HANNAH: We're mssing a little collateral
point here. 1'll give you a true case scenario. It's
the best thing to understand. A very, very |arge box
chain, not Costco, recently put up for bid a
continuation of the vegetable supply program and a
conpany that had that business fromday one, and the
bi dding went from4 mllion, 5 mllion, 6 mllion, 7
mllion.

The existing party finally put up $9 million to
stay. Everybody drops out. Small guys drop out. The
bi ggest conpany cones al ong and says, W'Il|l pay you $11
mllion to stay, true case scenario. They got the
busi ness. The other guy was kicked out. Is that
nmonopolistic? You bet it is.

MR. BALTO A couple things here, Scott. First,
what do you think the ultinmate inpact on consuners was?

MR. HANNAH. The conpany that got it is going to
have to charge higher prices to return that $11 mllion
so the consuner is not going to benefit by the nost
efficient conpany comng in on a day-to-day scenario,
whi ch maybe didn't have $11 million in their pockets.

MR. BALTO If the $11 million was sonething

else, if we're just tal king about a discount, we're
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tal king about a | ower whol esale price, would that have
made a difference to consuners?

MR. HANNAH:  You're tal ki ng about up front
capital versus cash flow They're two entirely
different things, and they can nmake or break a
busi ness. | f sonebody cones to a congl onerate and says,
We need $11 mllion cash, check right now, that's fine,
but if you can pay for that product over a year or two
just by offering | ower price, fine.

But again, okay, let ne answer a question you
probably have in your mnd. That congl onerate does not
have to charge that $11 mllion on that vegetabl e that
they had in that store. They can spread it out over
many divi sions, many different products. A small
conpany cannot do that.

MR. BALTO \While we go on to other speakers,
why don't you figure out for us what per SKU per store
that $11 million was. Pierre Tada?

MR. TADA: | think one of the points that was
previously raised is, Does buyer power end up ultimtely
benefitting the consunmer? Therefore, | have size, | can
negoti ate prices down, | can pass it along to the
consuner, the consuner is better off.

| can say with virtual certainty in sonme of the

commodities that | deal with that that is not the case.
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| have just a recent case where prices went from-- |
won't even nention the product for -- | just won't say
it. Sales mght go down starting tonorrow.

Anyway, the product basically went down by 75,
80 percent in the actual cost to the retailer, and the
retailer did not drop the price at all. In fact, they
raised the price in some cases, and in other cases it
remai ned the sane. | feel that if it was a lot nore
conpetitive at that end of the channel it would be
different. You ask a retailer how do they go price
their products, a lot of themfocus on, Wat is ny
conpetitor charging?

And if the conpetitor isn't in existence or is
not a force in that particular |ocal marketplace, then
their rationale for reducing prices is, Wiy should |?
have got a | ower cost of product. | can increase ny
margins. | need to make ny nunbers for the quarter so |
better go do that.

MR. BALTO So, Pierre, you' re saying that there
are situations where the retailer gets a | ower whol esal e
price, but you don't see it reflected in |ower retai
prices?

MR. TADA: Absolutely not, and you know, it's
one thing to actually get a price driven down for

what ever reason and have the consuner benefit. It's
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anot her thing to have the price driven down, and the
consuner doesn't benefit. The supplier doesn't benefit
because novenent hasn't gone up because prices at the
retail |evel have remained the sane.

All it has turned into is margin for the
retailer. There's no nore availability. There's no
price benefit for the consuner, and that's what |I'm
tal ki ng about as far as conduct.

MR. AVERI TT: The FTC has got an active nerger
programthat's trying to keep local netropolitan area
mar kets conpetitive for supermarkets. Therefore, how
can we test to see if the wholesale price reduction is
or is not passed on to consuners, in sonme other form in
t hose supposedly conpetitive netropolitan areas?

| f a supermarket is in a conpetitive area, m ght
it not be forced to pass on the whol esale price
reduction in the formof nicer lighting in its parking
| ots, for exanple, and how do we know whether this is
true or not?

MR. BALTO Pierre or Mark?

MR. G DLEY: Let me address it. [I'll hit both
slotting and this exclusive question you posed and
pass-through. First on slotting itself, there are real
costs. There's both the cost on the shelf of putting

the itemup and the new product cost of introduction.
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In terns of the nmerger activity, it's being
driven by an S&A gap, and | think the manufacturers
need to appreciate what the supermarkets are doi ng today
to address that gap.

Qur probl em as supernmarket nerchants are our
custoners are fleeing us. Wen a Wal-Mart Super Center
opens, we | ose between 50 and 25 percent of our busi ness
within a 10 mle radius. So you want to address the
SGEA gap, and that SG&A gap is conprised of severa
di fferences.

One is we have unionized | abor. They do not
have uni oni zed | abor. W think that we get good service
out of the union, and there are reasons to have
uni oni zed | abor.

The second is we're carrying a | ot nore SKUs.
W're willing to put Fred Inmus up. |In our core
categories we don't tolerate exclusives. Let's take
sal ad dressings because | |ooked at the planograns for
Stop & Shop and sal ad dressing as a | ayperson, and |
asked sone questions. One question | asked was, Wiy so
much space for Hell man' s?

The reason is because of repl enishnment.
Hel | man's has a great brand. It flies off the shelf, so
they get enornous facings. They don't pay any nore for

the facings, but they get enornous facing because they
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nove the product with great velocity.

Fred I mus, he's got his brother's radi o program
but he may only get one facing because that's the way
the case breaks down, and it's a sl ow nover

To attack the retail format that encourages
35,000 SKUs, versus a retailer format with 7,000 or
10, 000, whatever Costco's got, | can tell you, | would
stipulate Costco's business nodel is nore efficient than
t he supermarket, but our problemis we can't |ock the
door on the consuner. W can't go back to Leave it to
Beaver tine.

We're back here in the year 2000, and custoners
will go to Costco once or twice a nonth, and they'l|
also go to a Wal -Mart Super Center, so part of our
problemis you as manufacturers have to denonstrate
what's the val ue.

If it's a category |like corn starch or sugar,
the consunmer throws one in their cart, and then they'l|
throw it out when they nove. They probably won't use
the entire five pound bag where they live. On the other
hand, in juices, here we are, we have a decent market
share in Boston, Stop & Shop has hel ped i ntroduce
Nant ucket Nectars, Fresh Samant ha, Soby and Very Fi ne,
and we also really took Snapple to a new | evel .

Snapple is carried by Costco, but they carry
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three SKUs. They have skinmed the three best Snappel
SKUs. That's great, bully for them People buy those
case sizes at Costco, but if you want a retail format to
put up ten SKUs of Snappel, you need supernarkets.

And it's an inherently less efficient nodel, and
t he manufacturers are going to have to offer rea
value. Slotting fees are one way of closing that SGA
gap, and people wouldn't be so passionate about it
because it's real noney out of your pocket, but it's
al so real noney out of the retail format that's
encouragi ng that SKU diversity.

MR. BALTO  Bob Houck?

MR. HOUCK: Yes. W've had a lot of talk
primarily about the damage potentially or otherwise to
smal | manufacturers of slotting all owances, but we
really haven't addressed too nuch the danmage to snaller
retailers. These aren't necessarily through slotting
al | onances, but as Bob Reynol ds said, the allowances are
fungi bl e.

I n general, however, larger retailers get |arger
al l omances and not sinply proportionately |arger, and
there is a damage to the smaller retailer in that they
cannot conpete. |In many cases they can't conpete sinply
because they are not as efficient, but also they can't

conpet e because they're not getting the sane
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al l omances. They're not getting fair pricing in effect,
and there's a danage to the consuner there in terns of
di m ni shed choi ce.

MR. BALTO | presunme Jay Canpbell will want to
weigh in on this one. Jay?

MR. CAMPBELL: Frankly, the discussion that has
taken place here recently is really about business
dynam cs. W all have to nmake that decision of what
itens we're going to carry, when we're going to carry
t hem based on the consuner base that we have.

| have a retailer in south Louisiana that
carries 75 different hot sauces. | can assure you there
is nobody in their right mnd that would carry 75 hot
sauces including him but he does it for image. It's a
pure i mage ploy to show the consuner, Look how rnuch
stuff I have. It doesn't cost himthat nmuch to do it,
and he's chosen to do that.

Is it a good business decision? He will have to
make that decision, and if he |oses noney on it, that is
a choice he has to make. | think we do that throughout
all the categories and the products and the varieties
that we carry, and many business conpetitors out there
have chosen not to do that.

Now, | think frankly the breakdown cones between

the publicly held world and the privately held world.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



270

The publicly held world is held to a different scrutiny
| evel because they have stockhol ders on the Wall Street
including ny 401 K, and I want you guys to nake all the
nmoney in the world because ny retirenent plans are set.

So bully for you, nmake all the noney that you
can, and | think that's exactly what the publicly held
world will do. The privately held world, which is the
i ndependent retailer, is going to do sonething different
than that because he doesn't have to report to anyone.
| think | said that yesterday. So the business dynam cs
are going to do that.

What concerns nme, and | go back to what you just
said, if those allowances, if those offerings, if those
conpetitors got to the size they are, are striving to
get to a size because there are preferences that are
i nequitable in the marketplace, that is where the FTC
needs to involve itself.

It has a tool available to it in
Robi nson-Patman. It has a tool available that it can
enforce without slotting guidelines, and it can go
beyond slotting, into anything as it relates to
products, to pricing, to packaging, to paynent terns, et
cet era.

So that would be the real key issue. D d a

conpetitor get to a size in the marketplace? Are they

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



271

mai ntai ning that size through getting preferences froma
manuf acturer? That should be our concern through all of
t hese di scussions today, and not get caught off on the
tangent of slotting al one.

MR. BALTO Irwin Steinberg?

MR. STEI NBERG | woul d whol eheartedly agree
with Jay. | think everybody, at least in the tortilla
i ndustry but probably the grocery industry, would say
that every manufacturer should get on a shelf through
i nnovation, through differential advantage, through
pricing or service, and nobody's entitled to be there
unl ess they can do that.

Again, froma retailer point of view, if he
wants to carry one brand, no problem That's his
decision, and if he loses or wins by it, | don't see
that as a problemeither.

| think the FTC should focus solely on what N ck
alluded to, and that is really blackmail. It is under
the table paynents for shelf space only, w thout regard
to price, without regard to anything else. That is
exclusionary, and clearly to me and the people | know
slotting all owances paid in that respect raise prices to
t he consuner, because the conpany that's paying the
al l omance has to build it into their own profit margin.

And at the sane tine hurts conpetition in that area.
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And | think you should Iimt it to that.

Everything else is perfectly legitimte.

MR. BALTO A question for Irwin and N ck Pyl e:
Is the problemw th slotting all owances perhaps nore
substantial for manufacturers who can only sell their
products in | ocal markets, such as tortilla
manuf acturers -- that may be an incorrect fact -- or
bakers? Does that sort of put you in a worse position
t han the national manufacturer?

MR. PYLE: Irwin and | share, our nenbership
shares a |l ot of common characteristics. One of themis
direct store delivery. One of themis being nostly
fam |y owned busi nesses.

We face uni que geographi c concerns because we
are direct store delivery. Qur bread is serviced on
routes. O ten when we approach a national chain or a
chain in a market, our nenbers are told, WlIl, you have
to pay the slotting fee based on serving all our
mar kets, you're buying that space whether you use it or
not .

So where avail abl e they can expand their
busi nesses, but often they're paying for space they're
not able to use, if they're unable to negotiate a
prorated anount for that.

Anot her area we run into, and Panela MIIs
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tal ked about this, is captive operations for baking and
private |label. Wen soneone controls the private |abel
baki ng for a supermarket chain, often that person then

controls the rack plan or the schematic -- so who gets

how much feet in the bakery aisle.

MR. BALTO  Don Sussnan.

MR, SUSSMAN.  Well, | just want to agree with
what Jay said before about the fairness issue. | think
slotting goes into all practices. To ne it could be
human resources. It could be costs. It could be many
things that manufacturers offer retailers. Does
VWl - Mart get nore in certain areas than ot her people?
It goes beyond just the grocery industry.

We're | ooking singling out one practice in one
i ndustry, but | think it really goes down to a total
fairness issue, and ultimately | think it's the market
deci des, and the business nodel. There's different
busi ness nodel s out there.

Costco keeps | ow SKUs but charges custoners a
fee for nenbership. That's their business nodel. Wuld
the custoners benefit if they elimnated that fee? O
course, but that's their choice to do it that way. W
don't have a fee. W do have slotting all owances.

At the end of the day the custoner will vote on

variety, cost, efficiency. Not all retailers will make
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it. Not all manufacturers will make it. They never
have, but ultimately | believe that the market works,
and the custoners wi |l decide.

MR. BALTO Wn Wber?

MR. WEBER: Several of our clients are |arge
manuf acturers that are sitting in a closet wth doors
closed and lights out at the noment, but | could speak
on their behalf, | believe. | think that our |arge as
wel | as nmedi um size manufacturer clients, as well as
several |eading edge retailer clients, all want a |evel
pl aying field.

We nust recogni ze, however, that when you're
getting into the cost of doing business in terns of the
efficiencies of distribution systens, Wal-Mart will be
the | owest cost operator in the U S., and everyone el se
is conpeting against that |ow cost. |f anybody expects
to be neeting Wl -Mart in terns of their efficiencies,
they will not be able to do it, just because of critical
mass.

Now nove over to the all owance equation. |
t hi nk everyone would rather work on a | evel playing
field -- whether you call it display allowances,
advertising all owances, slotting fees, however we want
to serve themup. They just want to be in a fair gane.

MR BALTO You mean fromthe manufacturer's
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perspective they want to be paying the sane as every
ot her manufacturer?

MR. WEBER: In any given category. |I'ma |arge
manuf acturer, | do not want to be held hostage by one
retailer and have to discrim nate agai nst anot her
retailer, because |I'mvery vul nerable, particularly
t oday when peopl e are changi ng conpani es from conpany to
conpany. If | just paid one buyer X dollars nore than
the guy across the street --

MR. CAMPBELL: Then you violated the | aw

MR. WEBER: |'ve violated the |Iaw, nunber 1, and
secondly, | have to put up with it in other ways, in
retribution as he goes across the street, in ternms of
cost. Suppliers today woul d nmuch rather have a | evel
playing field in this whole all owance area, and the | aws
are already there to support that, | think as Jay has
al ready sai d.

MR. BALTO Maybe we can go back to that.
want us to spend a few nonments just thinking about
merger enforcenent. |s the problemwth slotting
al l owances -- and again | understand the points everyone
has been maki ng about all these other types of prograns

-- but is the problemw th slotting all owances nore
significant because of the trend to nergers?

There's been a trenendous trend to nergers,
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sonething |like 50 nergers that were announced just in
the past year. W' ve brought a nunber of enforcenent
actions. The concerns over slotting all owances, are
t hey increasing because of the current nerger wave?

Jay Canpbel | ?

MR. CAMPBELL: To answer your question directly,
if a nerger takes place and one of the nmerger parties
seeks slotting allowances as a way to pay for the nerger
and gets preferences from manufacturers in the
mar ket pl ace to the exclusion of others, they have
violated the law. That should be a concern of the FTC

| f the other conpetitors in the marketplace are
not getting the sane all owance or opportunity, whether
you want it as slotting or anything else, after the
nmerger takes place, then they' re paying for the merger
with those bucks, pure and sinple.

That's economcs. |It's unfair econom cs, but
it's econom cs.

MR. BALTO What's actually happening in the
market? Are slotting all owances increasing because of
nmergers? Do peopl e have any experience on the subject?
Mark G dl ey?

MR. G DLEY: A couple of observations. The
first is, and | found this very counter intuitive, |

t hought when one of ny clients, Ahold, did these
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mergers, they would roll all the revenues together and
just sit down and bl udgeon people. That just seened to
me to be |ike the economic thing to do, the sporting
thing to do.

That's not what they do at all, and it's taken a
long tinme for themto beat in ny thick skull that this
is a local business and they have to have | ocal buyers,
so they have not centralized purchasing for 95 percent
of what they put in the store. What they' ve centralized
is really peripheral stuff. The core store offerings
they keep at the sanme scale of the | ocal chains that
they acquire. So that's point nunber 1.

Now, they don't have to do business that way,
but they think that they would lose a lot if they had
sonebody down in Atlanta maki ng decisions on what to put
up in Boston. Sonebody in Atlanta would never have
under st ood Nantucket Nectars and the fact that everybody
who goes away on the Cape for three nonths would cone
back raving about these two guys selling nectar off the
boat, but |ocal buyers being in Boston could understand
t hat phenonenon, and that's the Nantucket Nectar story,
so that's one point.

The second point is that at this point in tine
you have zero tolerance in retail nmergers. | don't know

whet her it's been stated or not, but as | digest your
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nmost recent activity, you're at zero delta neaning that
wi thin a geographic area very broadly defined, you
cannot gain any narket share, period. That's harsher
t han your own nerger quidelines.

Now, | cannot nanme three manufactured good
mergers that there are divestiture orders in for the
| ast four years. | could list for the rest of the tinme
slot all the enforcenent actions in the supermnarket
i ndustry.

|"'mnot here to say you're right or wong.
That's anot her debate for another day. |'mjust
observing that we have a | ot of unnamed dom nant
manuf acturers. They may have becone dom nant through
their best products and superior brands. The antitrust
| aws say bully. If they becane dom nant solely as a
result of merger, that m ght be sonething that the FTC
woul d take a | ook at.

And | don't know that there any of those
dom nant manufacturers that have becone so through
manuf acturing nmergers. | just have not observed a | ot
of manuf act uri ng- of - f ood- product nerger enforcenent
activity. [It's an observation.

MR. BALTO Thank you. O her observations about
the inpact of mergers on slotting all owances? And does

anybody here know whet her other retailers have foll owed
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the | ead of Ahold of keeping buying decentralized? Bob
Reynol ds?

MR. REYNOLDS: |'mnot certain about this, but
if you | ook at the Kroger nergers, the nost recent of
them we're working wth about four or five different
store brands that they're dealing with. There are
di scernible different marketing prograns, including,
like in Arizona now, two brands in the same market with
di fferent buying responsibilities pulling out of
di fferent warehouses with different nerchandi sing
progranms, with the Fred Meyer and what is it in
Phoeni x? Frye's.

Thanks for the help on that one. And then
Ral ph's in southern California, Ralph's is nmoving up
there, Fred Meyer up in Portland all of which have
di fferent ways of running stores right now, so | think
that they' ve adopted the decentralized program

Anmerican Stores went to the centralized buying
pre-nmerger. They decentralized, and now we're in an
Al bertson's situation with decentralized buying again.
So | just don't think any particul ar concl usion can be
drawn fromthat big firns nean centralized purchasing.

MR. BALTO | don't know if anybody can answer
this, but even if they don't centralize purchasing, can

they still use the market clout of a bigger chain to
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extract higher slotting all owances post-nerger?

MR. REYNOLDS: Bob Reynolds again. | think one
of the main things they offer in a centralized situation
is a nmuch nore powerful information base where they pul
the information together in one place. They can in a
sense |l everage that information base both for nore
effective marketing towards consuners and a nore
effective buying back towards the vendor community as
wel | .

MR. AVERI TT: The poi nt has been nade several
times that if the playing field can be kept reasonably
level, it nmakes sense to all ow busi nesses to pursue
different strategies and consuners to nmake their choices
about what nodel they want to see. That certainly has a
ot to recomend it as a view when you can apply it on a
nati onal basis.

But for that approach to work it would seemlike
you woul d need a reasonabl e nunber of options in the
mar ket -- a reasonabl e nunber of suppliers, a reasonable
nunber of retailers. The question was put by David a
few m nutes ago about whether that prior contingency is
al ways true, or whether there are certain products that
woul d trade in nore |local markets where retailer
concentration m ght be higher.

Coul d we expand on that a bit? For exanple, how
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far are different types of produce itens able to be
shi pped? Do you find yourself dealing with a
significantly small er nunber of supernmarkets than the
nati onal manufacturer would? O in the bread or
tortilla businesses: Are any of you peopl e | ooking at
markets that are local in ways that nmake your business
situation different?

MR. TADA: This is Pierre Tada. | think there's
no doubt that the nunber of customers that we're selling
to are shrinking, and it is shrinking because of
conpetitive forces. | think what really goes on is
conpetition happens on a regional basis, and pricing
happens on a regional basis, and the whol e conpetitive
nmodel is focused regionally, but the scale economes are
really addressed whatever the systemis, systemu de.

| think what | really amfocused on is what are
sone of the behaviors, what are sone of the conpetitive
conducts that are going on that cone with size? 1Is
t here abuse of power? Are there practices that
ultimately favor certain suppliers and work to the
detriment of consumers?

MR. AVERI TT: What woul d be, for exanple, the
four firmconcentration ratio in your honme region? Wat
share of your market goes to your top four custoners?

MR. TADA: Well, it depends on the region
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because -- and | won't nention any nanes, but it's
really concentrated, three or four of the top retailers
representing 60 percent of the market, 80 percent ranges
in there, but nost of the tinme it is on the | ow end of

t hat range.

But, you know, again pricing oftentinmes happens
not according to the prices that they're able to extract
fromthe supply side. It has to do with the conpetition
in the marketplace, so they're doing store checks al
the tine. Okay, they're charging this, therefore | can
charge that, and there's fewer conpetitive situations.
| think it does have an inpact.

But having said that, | think fromthe supplier
side, we do have a responsibility to provide quality and
service and consistency and at prices that allow the
continued availability of products but are beneficial to
the consunmer. \Wlen it's not passed on to the consuners
is where we start having an issue.

And there's a possibility that there's sonething
in between that isn't allow ng that to happen.
under stand business, and it is a basket of goods. But
when it starts happening nore and nore consistently, one
begins to wonder what's actually going on, and there
seens to be a fairly high correlation with increasing

concentration at that |level, that end of the chain, and
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there seens to be an increasing |ack of correlation

bet ween supplier prices and what the consuner pays, and
so there are things that are correl ated and not
correl at ed.

MR. BALTO M. Steinberg?

MR.  STEI NBERG Vll, the tortilla industry is
alittle bit different in terns of distribution. It is
| argely regional, but in the west and sout hwest, nost
tortillas are distributed on a DSD basis, fresh, on the
bread shelves or on end cap. |If you go to the East
Coast, if you go to the m dwest and in the southeast,
you'll find nost tortillas in the dairy case
refrigerated, and that's sinply a neasure of market size
because of shelf life of a fresh tortilla.

There's not enough business in tortillas in the
East Coast or in the mdwest to justify DSD, although it
i s changi ng somewhat as many of you may know. |It's the
fastest grow ng bread product in the world. It's gone
from$300 mllion to $3 billion in 1999, and that's a
big junp in market size so it's becom ng |l ess of an
ethnic food and nore of a basic bread.

| believe Pam m ght notice a little bit nore
that the slotting all owance demands are largely in the
West and Sout hwest where the market is very |arge.

There are sonme slotting denmands on the East Coast. |'ve
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heard from nmenbers who have conpl ai ned about it, but
it's certainly not as significant as it is in the Wst.
| think it's related to the size of the market and the
size of the market for a particul ar supermarket.

If you go into the barrio in Los Angel es or
stores around there or in Dallas or where have you,
there's nmuch nore demand for tortillas than there is in
other places. And unfortunately a tortilla was viewed
as a commodity up until 10, 5 years ago, so the market
has just the option of saying, I'll put in the | owest
price tortilla or the guy who pays ne the nost noney.

MR. BALTO Nick Pyle?

MR. PYLE: This is sonmewhat anecdotal, but |
think it addresses the questions on both pay to stay and
the originality. W had a baker who served out of
M ssouri 175 markets in the Illinois market. They were
approached by this retailer after an acquisition saying
that if they wanted to continue to do business they need
to pony up $1, 700 per store to continue to supply bread
and rolls and $1,300 to continue to supply sweet goods.

MR, BALTO Was this after a nerger?

MR. PYLE: This was subsequent to a nerger, and
as aresult it was $3,000 over 175 stores. That baker
had to pony up over half a mllion dollars. Now, they

recogni zed that it would take themroughly two years to
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make that noney back, but it was cheaper for themto

| ose the noney or take the | oss, operate at the |oss
than to | ose the volune and the econom es of scal e that
they received fromservicing that entity.

So here you have a pay to stay and you have a
regi onal aspects of --

MR. BALTO Was there sone kind of exclusivity
tied to that?

MR. PYLE: No, they were a national baker
serving that account, and there were other regional
bakers, but they were told that there was a baker from
Chio, and |'ve actually transfixed these states so it
will be hard to figure this one out, but there was a
baker from another state anxious to cone in there that
was not a regional -- very large regional baker, but not
an i ndependent baker, not one of our nenbers, so we use
this story a lot. But that's a good exanple.

MR. BALTO Professor Rao?

MR RAO |'ve been listening to all this with a
great deal of interest, and | notice the P word cones up
a lot, power. And |I've always thought that, as M.
Weber pointed out earlier, information was a very
i nportant dinension of power, particularly in this
i ndustry. The data that | have suggests that as the

retailer gets nore informed relative to the

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



286

manuf acturer, so the asymetry of the information
between the two starts to play out, that's what has an
i npact on the slotting all owances.

So in ternms of neasurenent of power, perhaps
concentration indices need to be suppl enented by | ooking
at other things such as investnents in information
t echnol ogy, access to Neilson data and the |ike.

The second thought that | had was that the FTC
spends a lot of tinme worrying about whether or not
prices are reducing, and | was thinking about a question
that you raised earlier, David. As a consuner why
should I worry if prices are dropping? One reason why |
m ght worry is if quality drops, either commensurately
or incommensurately, in fact nore so, if prices drop
"' mnot sure you can neasure themon the sane netric,
but it is certainly something you want to bear in m nd.

The third observation | had was the success of
t he new product. W' re tal king about slotting
al l owances, largely, and 1'mgoing to defer to Geg
Shaffer's distinction, that these are paynents for new
product |aunches where there is sonme uncertainty about
demand. Nobody really knows for sure whether new
product is going to work in |arge part because its
success is contingent on the effort of the retailer, so

the retailer can actually kill a very good product if
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sonet hi ng better cones al ong.

So to the extent that there is, and I'mgoing to
use sone jargon here, a noral hazard problemto the
degree to which the retailer mght put out the necessary
effort, retailers would always prefer to get up front
slotting fees than | ower whol esal e prices, because those
would require themto put out an effort to make the
noney that they could make without having to put in the
effort in the first place.

MR. BALTO Wiy don't you explain what a noral
hazard problemis and say a few nore things about how it
would fit the slotting all owance context.

MR. RAO The unsanitized version of noral
hazard is cheating. |In other words, | promse to do
sonething, it's a hidden action problem | commt to
doi ng sonething that | don't subsequently do. So the
retailer commts to putting in a certain anmount of
effort on the part of the manufacturer's new product,
and then things change. A better new product cones
along, or the retailer is nmerged with another firmthat
has a different hurdle rate, and so forth. And so they
do not fulfill their conmtnents as they had originally
commtted to, and as a result of which the new product
fails.

To correct for all these things, you could
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certainly make the argunent that failure fees are a
potential signal, just like warranties are. They assure
the retailer that if the product doesn't work, we'll

pull it and we'll pay for it, but the reason they m ght
fail is if the retailer does not put in the requisite
amount of effort, and that is the basic idea behind
noral hazard.

MR. BALTO Ckay, good, good. Don Sussnan?

MR. SUSSMAN: Goi ng back to the issue of
super mar ket nmergers and buyi ng, Ahold has a different
nmodel than many ot her supermarkets, but all supernarkets
| think westle with the buying structure as you get
| arger and larger. Ahold has gone to market with five
oper ati ng conpani es even though we know it's |ess
efficient. W' re duplicating buyers, we're duplicating
category managers, we're duplicating overhead. W think
it's the nost effective way for us to sell the goods.

That m ght not always be true in the future, but
we westle with the bal ance between being effective in
terms of selling and knowi ng what our custoners want at
the local level, and being |l ess nore efficient.

Today a vendor has to call on us at five
di fferent places because we nmake five different buying
decisions. W haven't found a better way of doing that

yet. W mght sone day. |It's always an evol ution.
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One thing I have found |I've been doing this for
about 20 years, and it's a |lot easier to buy the product
than sell the product. Utimately if you don't sell the
product and sell it at a profit, you're not going to get
very far.

MR. BALTO Scott Hannah?

MR. HANNAH. On the nonopoly issue, again we
commend the retailers here who do take on | ocal itens,
but the trend is obvious. As the nergers continue,
there's elimnation of buying offices. There's an
el imnation of warehouses. |In the frozen food business,
sone 80 percent of the products are sold through our
contracted broker or sal es agents.

These people have roles to try to keep up with
the nergers and the buyers. The sales agents or brokers
warn us severely: |If we don't expand our distribution
to keep up with the nergers and expansion in the
supermarkets, we are dead. There's a case where nergers
of supermarkets are really hurting small manufacturer.

You can't just pick and choose a market. It's
i npossible. And |'ve probably said this for about the
eighth tinme, but the nerger of the manufacturers again
is detrinmental with the slotting all owance to the snal
manuf acturers. They big guys can take those slotting

al | onances and spread t hem out.
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You' ve got 500 itens in that supernmarket, you
can increase the price of like 10 cents an item build a
fund that will pay for a lot of slotting on sone new
products. You're a small manufacturer -- |'ve heard a
| ot of these bakers talk -- it is inpossible to do
that. You do not have the spread of a conglonerate to
do that.

MR. BALTO Let nme ask the retailers. So far
nobody has tal ked about -- nobody has suggested that
buying is becom ng nore centralized. By the way,
generally when we | ook at nergers, one of the
efficiencies that the parties typically present to us is
that they will be able to centralize buying. They'll be
able to exercise nore buying clout and get | ower prices
for consuners, and they do suggest that buying wll be
centralized, but let's assune that hasn't happened so
far.

But if it does happen, what's the potential s?
Let me just ask. Maybe you could clarify for us a
l[ittle nore. Wiy isn't it happening, and is it likely
to happen nore in the future? Either Don or Mark?

MR, SUSSMAN. First, | think it has happened.
Really it's a business-by-business situation. Wat |
was giving was the Ahold experience to this point.

That's not necessarily the industry experience.
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MR. WEBER: | think we've had significant
centralization of buying, froma standpoint that prior
to category managenent, that we'll get into |later, each
store made its own decisions sone years back. W've
nmoved from each store nmaking a decision to, in sone
i nstances, regions of chains making the decisions for
the stores. |In other instances, it is no |longer the
store but a centralized buying decision at the corporate
head offi ce.

So | think that if we |ook at centralization, we
have to start with the store, and not where we are today
and | ook at it just through nergers. There's been
consi derabl e centralization of decisionmaking in this
i ndustry.

MR. BALTO Anybody can answer this, nmaybe Peter
De La Cruz or any of the manufacturers. To the extent
that buying is becom ng nore centralized, what are the
inplications of that for product diversity and consuner
choice? Pierre?

MR. TADA: First | wanted to touch on central
buyi ng and consolidation. | think with the advent of
nmergers, one of the key rationales put forth is that,
yes, we can reduce our cost, centralize our buying,
reduce overl apping adm nistrative costs and so forth.

And the state of purpose of the buying office
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is, We're going to have to justify this nerger, so we'l|
have to drive down the price of the products that we're
handl i ng, and we have to pay for the nerger so we need
to keep our margins intact or rising.

So there are sonme costs to the nmerger, and
they're really facing the capital markets and the
promses. | think we all understand that. And | think
there is an inpact especially to the smaller guys, and
even to the larger folks, that that's actually going on.

"1l put forth the comment that what we're
really dealing wwth is sone radical changes in business
nodel s, not only at the retailing |level but at the
supplier level and globally. There are different
conpetitive responses that happen related to these
conpetitive forces. W talked about WAl -Mart and
Costco, very different nodels in different ways, that
have driven cost out of this systemand efficiently
handl ed products, and it's a new nodel, and then there's
the rest of the industry that's trying to respond in
di fferent ways.

| would put forth that responding to that
conpetitive force to the detrinent of small suppliers,
medi um si zed suppliers, is really not what was intended,
| don't think. | think it's com ng back to what |

menti oned earlier, about behaviors and what's going on
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in the market pl ace.

And | think ultimately sonme of the activity
really does have a negative inpact on consuners, and,
frankly, a negative inpact on consuners is a negative
i npact all the way through the system including
suppliers |ike nyself.

MR. BALTO  Mark?

MR. G DLEY: Very quickly. 1 think what's good
about this dialogue, and | appreciate the FTC for
creating this forum is life is hell for the small and
medi um si zed manufacturers. |If we did have one of the
unnanmed dom nant manufacturers here, they would tell you
life is hell for themtoo. They would talk about what
they' ve had to do, what cartwheels they've done for
Wal - Mart and what ki nd of product support and cost
Wl - Mart has i nposed on them

That's not necessarily bad for the consuner. |
| ook at Wal-Mart or Costco and | marvel at what the
consuner gets today. The consuner gets today
unbel i evabl e variety fromthe supermarket, extrenely
strong variety fromWl-Mart and a very low pricing from
Costco so the consuner, | know, is w nning.

| think everyone here, at |east fromthe
supermarket retailer side, we're losing. Qur problemis

our nodel goes back 50 years, and our current Super
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Center nodel goes back 20 years. |Is the sun setting on
t hat nodel ?

We can bring in sone small slow novers, but we
can't have a store of slow novers. Qur stores are
full. Qur planograns are full. W're at 1 percent
margin, so we're happy to bring in your extra SKU, but
there is a cost to that extra SKU. W' re bunping
sonething that's a known.

So the business problemremains for the
super mar ket i ndustry. We are high variety, high
service, often unionized, 1 to 2 percent net margin, and
our store is full. You have new products. |If |
under st ood the speakers yesterday, the nunber of new
products has doubled. Again the consuner is not
hammered. The consuner is benefitting fromthis
explosion in ideas, and | heard earlier that there were
these great products that didn't cone to narket.

|''m sure every conpany has got great products
that didn't cone to narket. |'m sure sonebody out there
wants to sell blueberry corn flakes and then strawberry
corn flakes and every infinite pernutation of a type of
cereal.

We have limted space. W nmade this enornous
investnment in the store. W're on the hook for a 30

year |ease that cost us 10 to 20 m | lion bucks per
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store, and we don't have that kind of Leave it to Beaver
situation where that store has a guaranteed stream of
i ncone so our problemis extrenely real

And | think the manufacturers have really got to
|l ook in their souls and say, How do we add value to
t hese guys that are getting sizzled badly.

MR. BALTO Mark, that was a good articulation
of the point of view, especially on new products, but |
gat her you woul d never advise a client to charge pay to
stay fees. What argunent you would nmake to justify pay
to stay fees?

MR. G DLEY: The easy answer as an antitrust
| awyer is that | need facts. | can defend the known.

" mgood but I'"mnot that good, so | can't defend the
unknown. M client hasn't brought ne a pay to stay
contract. If they did, there mght well be a defense,
and I would want to know nore about the circunstances,
what the choi ce was being made versus staying. There
coul d be an opportunity cost of that SKU staying.

That's not what ny client does. M client, 99
percent of the time we're offering slotting fees only
for a new product. Once you're in, you're in. So you
need facts.

MR. BALTO It's okay, Mark, you have unti

three o' clock, and then | get another bite out of you.
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MR. G DLEY: Sounds good.

MR. BALTO Bob Reynol ds.

MR. REYNOLDS: | have no instance of this
actual ly happening, but let's say that a conpeting
supplier came in, in a narrow product |ine, and we were
of fered an anmount to make the switch, offered a big
slotting fee. So the retailer sits there and says,
Vll, I'd just as soon keep ny Kingsford corn starch on
the line but I can't afford to do it unless |I'm asking
it to pony up sone noney to stay on the shelf.

Now, Kingsford then has the option of either
payi ng that or seeing their brand going out of the
store.

MR BALTO  Ckay.

MR. REYNOLDS: It's a business decision at that
poi nt ..

MR. BALTO | wanted to turn to Rick
Warren-Boulton. Rick's actually given a good deal of
t hought on the nonopsony side and nergers.
Unfortunately he hasn't been successful recently in
argui ng those points with the antitrust division of the
Justice Department, but | thought Rick could illumnate
for us the kinds of circunstances where antitrust
enforcers shoul d be concerned about nonopsony issues and

mer ger policy.
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MR. WARREN- BOULTON: | resent that. First of
all, | should point out that we're doing very well in
M crosoft, and secondly --

MR. BALTO | don't think it's a nonopsony
claim

MR, WARREN- BOULTON: Secondly is that we did do
your office superstore nmerger in one. This is biting
the hand that feeds you.

The question that you started off with was,
What's the nexus or what's the rel ationship between
supermar ket nergers and these fees? There are three
ki nds of concerns that the FTC could legitinmately have
W th respect to supermarket nergers.

The first is sinple nonopoly power. It's a
perfectly legitimte concern, but it's very hard to see
what slotting fees have to do with that.

The second is what you would call classic
nmonopsony power, and that's the situation in which the
supermarket is facing a seller who's very regional, has
| ocal transportation costs, and actually the supermarket
| ooks at them and says, Gee, if | reduce the price that
I"'mwilling to pay, this guy wll in fact reduce the
price, but he'll supply less, okay? That's our classic
nmonopsony situation.

Now, | don't know how frequent that is. M
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inpression is that classic nonopsony power by
supermarkets is a pretty rare event, and what's nore,
since the purpose of this discussion is not whether or
not nergers create nonopsony power, but what the
relationship of slotting fees is, an econom st woul d
probably argue if a nmerger between supermarkets did
create nmonopsony power, that a slotting fee is probably
a less efficient way for that to be exercised than
through sinply driving the price. For the econom st in
the group, it's clunsy. It's first degree price

di scrim nati ng nonopsony.

What does that |eave with you as a real concern
with mergers? | think that the answer as |'ve been sort
of plugging here, is that if your real concern with
slotting fees is a narrow, limted set of situations in
whi ch a dom nant manufacturer is basically bribing a
supermarket to inpose costs on rivals or to reduce the
anount it's willing to pay, where the purpose is that
the manufacturer is trying to preserve nonopoly power,
and Mcrosoft is a good exanple of that, perhaps in an
extrene, what's the rel evance of supermarket nergers?

And the only relevance | can see offhand is it
does in principle make such a deal easier. |f what
you're trying to do is tie up 80 percent of the narket

under exclusives so as to drive out a rival that has
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econom es of scale, it's probably easier if that 70
percent of the market is in the hands of ten
super mar ket s than 500 super mar ket s.

That being said, though, we're talking sinply
about reducing what econom sts would call the
transactions costs, that slotting fees will reduce the
transaction costs of exclusion.

Secondly, if indeed the fact of the matter is
that after a nmerger decentralized buying is naintained,
it's hard to see how the nerger is going to in fact
reduce the transactions cost to a dom nant supplier of
putting together that critical nass.

So it's there in principle and perhaps it should
be | ooked at. | would say that the first obvious thing
to look at if one is concerned about this sort of thing
is enpirically to ask this question: |If you |look at the
super mar ket nergers that have gone through, is it a fact
that after those nergers there was a significant
increase in the slotting fees paid for established
product s?

| would ook at it both as a tine series before
and after the nerger and al so as a cross-section
conparing | arge supermarket chains to small chains.
That's an enpirical fact. |If you do not find that to be

true. . . that's a necessary but not sufficient
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condition for concern here, so before beating ourselves
over the head it probably m ght be nice to sort of check
out what is the critical necessary condition for an
anti-conpetitive hypothesis.

MR. BALTO Yes. Irw n?

MR. STEI NBERG Just a short story. There was
a recent acquisition by a major supermarket chain based
in San Francisco of a major supermarket chain based in
Dal | as, Texas, where | happen to shop and buy tortillas
occasionally. | noticed prior to the acquisition there
were probably four brands of tortillas in a given store

-- one or two stores that | go to -- and now there are
only two.

And those two brands in the stores in Dallas are
two conpani es who are nore or |ess national and who pay
| arge slotting all owances to the San Franci sco based
conpany for their California activities. | don't know
if it's a coincidence or not.

MR. BALTO | wanted to end things with a sinple
and uncontroversial question that | don't think anybody
woul d be interested in answering. Wat would happen if
slotting all owances were banned? How would that affect
retailers, manufacturers and especially consuners? Bob
Reynol ds?

MR. REYNOLDS: Virtually nothing woul d happen.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



301

There would be a shift, and if you were able
sufficiently to find and prohibit slotting all owances,
there would be a shift in the way that nonies were spent
to different kinds of deals and all owances with the sane
result in ternms of transfer of funds fromthe

manuf acturer sector to the retailer sector.

MR. BALTO But would sone of those be nore
efficient? In other words, if slotting all owances went
into couponing or just a discounting off of I|ist
pricing, wouldn't consunmers be better off?

MR, REYNOLDS: That's a matter of opinion and
how t he individual firns happen to account for the
revenues. | know of sone maj or chains who plow them al
agai nst cost of goods and sone who don't, so you have to
come up with that distinction before you can nake that
concl usi on.

MR. BALTO  Peter De La Cruz?

MR, DE LA CRUZ: | would say just on couponing,
that at |east fromthe nmanufacturer's perspective, the
coupon would be directly related to their product sale.
And slotting all owances -- there's no necessary
correl ati on between product pronotion and the slotting
fee you pay.

| just want to back up. | think one aspect of

the nerger analysis needs to be the inpact on the
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supplier or manufacturer sector. | think Irwin's story
sort of is a predicate for ny remarks in that regard, in
that generally | think the history of branded goods
starting in 1890s has been an attenpt by manufacturers
to reach consuners directly. As stated earlier in the
panel , because of the multiplicity or dimnution of
network advertising, and | guess the different kind of
communi cations environnment we live in today, that shelf
facing or shelf space is a critical way for

comuni cating with the consuner.

You can see a situation where you woul d have
| ess conpetition at what I'll call a branded or primary
goods |l evel and actually weaken conpetition there, so
you woul d have one or two dom nant manufacturers with
sone private |label folks, and typically the private
| abel fol ks are cheaper because they don't invest in
R&D, that sort of thing.

So | think one of the inplications is not only
health for the consuner directly in prices, but health
long-termin the manufacturing and supplier side.

MR. BALTO Nick Pyle?

MR. PYLE: Briefly |I think that the entry fee
woul d norph into sonme other thing Iike a conputer charge
or a conputer set-up fee or sonething like that, or a

war ehouse fee or a stocking fee. Interesting, our
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bakers are often change charged a warehouse fee when we
do direct store delivery.

If it conmes back, we send it back and say we
don't use their warehouse, it will conme back as a
conputer charge or an SKU fee. [It's interesting.

But you have to draw a very fine |ine for when
you're paying a fee that's a lunp sumthat's not tied to
vol une or price. |If you' re doing sonething different, a
facing fee to bring your product up to eye |level or
street noney to put you in the mddle of the aisle,
that's different. That's val ue added, and you have to
draw a |ine.

So | think the no-value entry fee lunp sumis
going to norph into sonething el se.

MR. BALTO Let's see. Pierre Tada | want to do
the manufacturers first, and then the retailers and then
t he consul t ants.

MR. TADA: | think if the slotting fees were to
di sappear all of a sudden, and assumng it wasn't the
wat er bed effect where you push it down over here and it
cones up over there, that there would be nore focus on
t he product and nore sensitivity to the novenent of the
product and consuner prices, and | think it could
actually bring consuner prices down.

| think it would encourage sone innovation in
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conpetition, and | think the skew towards bigger will be
alittle bit nore balanced to big and small.

MR. BALTO Let's turn to the retailers. John
Eagan, did you want to contri bute?

MR. EAGAN: Yes. |If they were banned, it would
cone away, it would cone back as a different form
There's no way it's going to go away. They're not going
to leave it with the manufacturers. They becone
dependent. The retail ers becone dependent upon it in ny
opi nion. The best way to address it probably woul d be
to give sone guidelines, give the manufacturers and
retailers sone guidelines, and |let us play on a | evel
playing field, and investigate where there seens to be
things that are going awy.

MR. BALTO How many ot her busi ness peopl e here
at the table think that guidelines wuld be a good
i dea? About four or five hands. Jay Canpbell?

MR. CAMPBELL: The question woul d be what woul d
happen to those funds and how woul d they end up back
into the marketplace. |If it stayed at the manufacturer
| evel and went on their bottomline, fine, then your 401
K goes up and you're real happy. But if we believe it's
going to go into the lower price of the product, | think
we' re being very naive.

| think the reality is if it goes to the power
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buyer di sproportionately than the other conpetitors.
Then you have a discrimnatory inpact, and | think that
will be the real concern, and that should be the concern
of slotting today. 1Is it disproportionately being
distributed in the marketpl ace?

MR. BALTO  Don Sussnan.

MR. SUSSMAN: | think there's a nunber of
different scenarios. One is that supermarkets will nake
| ess noney. In that case | woul d hope you woul d have
roomfor nme over at the FTC, David, because | don't know
where | would be. So let's reject that one out of
hand.

MR. BALTO  Absol utely, Don. You not ed what
the salary scal e here was.

MR, SUSSMAN. So | think really what would
happen is, first, sone of that noney would cone back to
the retailer fromthe manufacturer in other ways. Sone
of that noney would be put into the manufacturer's
pocket. Sone of it would be spent on the custoner,
mar keting to the custoner. Sone prices would rise.

If all that noney doesn't cone back to the
retailer to protect our bottomline, there would be
upward pressure on retail prices. |t depends on the
mar ket pl ace -- if we could get it or not -- but the

bottomline is it's got to cone from sonmewhere.
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| also think there's going to be less itens on
t he shelves. Today we take in thousands of itens.

There is real cost of putting those itens through the
system There is really risk associated with

di scontinuing itenms. |If newitens cone al ong w thout
fees associated wwth them there would be |less reason to
take itens, take on the risk and take on the expenses,
so | would see us taking on less itens. There would be
| ess reason to take on itens.

MR. BALTO Wuld your answer change if only pay
to stay fees were banned?

MR, SUSSMAN. | guess as sonebody who doesn't
use those as a business nodel, and doesn't see the val ue
in those, | have less problemwth that. | guess |
don't like the idea of being constrained in the way we
do business. | like to choose. | would |like to put
t hat aside as a bad busi ness practice that we woul dn't
use because it's a bad business practice, but |I don't
i ke the governnment getting involved in how we run our
busi nesses to the sane extent as you probably would Iike
t o.

In terns of guidelines, | would have probl ens
W th guidelines because a store is not a store. There's
a difference between a conveni ence store, a nma and pa

store, a warehouse store, a Stop & Shop that is 70,000
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square feet and has 30,000 custoners going through it
every week and does over a mllion dollars of volune.

So the idea of a guideline sounds reasonable in
t he broadest sense, but when it cones down to specifics,
| would not want to operate within guidelines, and |
woul d rat her the market functions and |l et the custoner

deci de whet her we have an efficient and a good business

nodel .

MR. BALTO Mark, you get to weigh in on this
gquestion on the |ast panel. Wiy don't we turn to Bob
Houck.

MR, HOUCK: There seens to be a general
agreenent that it would have to be nade up in sonme way
or another. | was just doing sone quick math, and |
think that the total grocery market is sonething in the
vicinity of like $350 billion or sonething |ike that.
The nunber has been adverted to here that slotting
al l omances are around 9 billion, which neans that they
are around 2 and a half percent of the total volune in
the market, which | think is probably pretty nuch
equivalent to the profit margin of the grocery business.

So the econom sts have told us that up front
| ump sum paynents generally are not passed on to the
consuner, that they tend to go to the profit. Well

that would nean that the slotting allowance is pretty
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much equivalent to the profit. |If we took the slotting
al l omance away, it would have to be replaced with
sonet hi ng equi val ent and woul d have to be replaced with
sonet hi ng equi val ent that does not go to the bottomline
or is not performance based.

MR. BALTO Wn Wber.

MR. WEBER: | believe that if we took the
slotting all owance away, it would just be served up in
another form and the retailer will still manage their
buckets of noney however they financially account for
their business. Sone are true net cost operators who
drop everything right down into net costs. Ohers put
their nonies in their various pockets.

| agree with Bob, to try to elimnate the
slotting all owances will not change one iota the
financial structure between the manufacturer and the
retailer, other than the fact that the nonies will be
served up differently.

There is a perspective, though, in terns of
pricing. | think we should keep in mnd that Wl -Mart
is spending slightly under $1 billion on technology this
year. As a percent of $165 billion in sales, actually
it's arelatively | ow percent versus what other
super mar ket operators have to spend.

That technol ogy investnent that Wal-Mart is
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applying is going directly back to the consuner al nost
by the dollar, either in service and price. The market
ri ght now al nost has a retail price ceiling out there
wherever there's a Wal-Mart Super Center, and in that
context | think the issue of are consuners being served
today, | think the market today is nore conpetitive and
serves the consuner better than it has in years.

And | think slotting all owances are such a snal
percentage of that total and so insignificant relative
to the magni tude of what's going on out there today that
| don't even see this as an industry issue.

MR. BALTO Scott Hannah?

MR. HANNAH. Elimnation of slotting all owances
again would |l evel the playing field. Slotting
al l omances right now are the primary reason | think that
smal |, medi um si zed manufacturers are being driven out

of business, vis-a-vis the tortilla industry down

t here.

If a retailer canme to ne as a small manufacturer
and said, Well, we're going to have to make up the noney
in other ways |like trade all owances, | would say great.

You want to put up nore displays in ny product, nore ads
in your store, nore coupons, that's excellent. |I'm
trying to reach the consunmer, so the consunmer wins. The

consuner knows about a product.
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O f-invoice all owances are very, very conmon.
There woul d be nore off-invoices all owances, deeper,
which the retailers pass on so they would get a price
advantage. That's a win/win situation

MR. BALTO | know we've gone over this, but
this is an inportant point. | want sonmebody to respond
to Scott's point, because a | ot of other people have
said, Ch, it doesn't nmake any difference ultimately to
consuners where this noney goes, and Scott describes the
scenario where it really does nmake a difference if the
nmoney goes into slotting all owances or sonething el se.

So what's the answer to Scott's conment ?

MR. SUSSMAN.  Well, there's a difference between
spendi ng the noney on the custonmer and putting noney in
the retailer's bottomline. Running nore volunme can
hel p put nore noney in the bottomline but not
necessarily so. |If you give ne a thousand dollars and |
put it in the bank, or you spend a thousand dollars on
my custoners, that's not the sane to ne in an econonic
sense. There is value to spending a thousand dollars on
my custoners but not necessarily dollar for dollar.

MR. BALTO Thank you very nuch, the panel.

This has been very informative. W get back together in
an hour and five mnutes. The closest place for |unch

is The Top of the Trade, which as you will recall has
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fried chicken with homenade potato salad on the 7th
floor. W'Ill start pronptly at 1:30 on category
managenent .

(Wher eupon, at 12:10 p.m, a lunch recess was

t aken.)

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



312

AFTERNOON SESSI ON
(1:30 p.m)
PANEL 4: CATEGORY MANAGEMENT AND CATEGORY CAPTAI NS

PANEL 4 MODERATORS
M KE ANTALI CS, FTC
CHRI S GARMON, FTC

PANEL 4 GUESTS
JEFF SCHM DT (Attorney)
CHRI S MACAVOY (Attorney)
BOB REYNOLDS (Consul tant)
SCOTT HANNAH (Pacific Vall ey Foods)
BOB STEI NER ( Consul t ant)
GREG GUNDLACH ( Prof essor, Notre Dane)
BART WEI TZ (Professor, Florida)
DON SUSSMAN ( Ahol d)
| RV SCHER (Attorney)
W NSTON WEBER ( Consul t ant)
KEVI N HADE ( Ukrop's)
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MR. GARMON: This is panel 4, the category
managenent and category captains panel. The way we're
going to work this panel, what we thought we would do
first, after we have everybody introduce thensel ves as
before, and hope that all the chairs and tables stay
t oget her --

MR. SUSSMAN: | didn't do it.

MR. GARMON:  What | thought we would do is we'll
go around and first try to define what category
managenent is, what category captains are, and then we
have a short video to show you, and then after the
video, we'll talk about sone of the potential antitrust
i nplications of category managenent.

So starting with ny right let's go around, and
everybody say your nanme and your affiliation and what
you do just briefly.

MR, ANTALICS: |I'm MKke Antalics. |'mdeputy
director in the Conm ssion's Bureau of Conpetition
her e.

MR, REYNOLDS: |'m Bob Reynol ds, Reynol ds
Associates fromCalifornia, and I work on marketing
I ssues associated with the grocery business.

MR. MACAVOY: |'m Chris MacAvoy fromthe Howy,
Sinon, Arnold and White law firm Qur firmrepresents a

lot of different interests, retail ers, manufacturers.
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personal ly represent a lot of retailers and have done
wor k over the years for the Food Marketing Institute,
which is a trade association of grocery retailers and
whol esal ers.

MR. BALTO |I'mDavid Balto, and | used to be
enpl oyed as a noderator for the FTC

MR. GUNDLACH: |'m Greg Gundl ach, professor of
mar keti ng at the Mendoza Col | ege of Business at the
Uni versity of Notre Dane.

MR. HADE: Kevin Hade. |'mvice president for
cat egory managenent for Ukrop Supermarkets in Ri chnond,
Vi rginia.

MR. HANNAH.  Scott Hannah, CEOQ, Pacific Valley
Foods, Bel |l evue, Washi ngton.

MR. SUSSMAN:. Don Sussnman, executive vice
presi dent of purchasing and supply chain for Ahold
U S A

M5. MLLS: Panela MIls with the Tortilla
| ndustry Association and also a tortilla manufacturer.

MR, STEINER. |I'm Bob Steiner, for 30 years a
consuner goods manufacturer in Cncinnati in a nunber of
different industries, then a professor at the University
of Cincinnati, and then canme to the FTC and the Bureau
of Econom cs, and now am just doing sone witing and a

little bit of consulting.
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MR VEITZ: |I'mBart Weitz; |I'ma marketing
professor fromthe University of Florida.

MR. SCHM DT: |'mJeff Schmdt with Pillsbury,
Madi son and Sutro, and | represent the G ocery
Manuf acturers of Anerica.

MR WEBER: |'m Wn Wber, president of Wnston
Weber & Associates. W consult with both retailers and
suppliers and are known as one of the three | eading
firms in the world in the design of category
managenent .

MR. GARMON:  And again, I'mChris Garnon, an
econom st here at the Federal Trade Conm ssion.

| thought we would start out today with a
guestion to Don and Kevin. \What is category
managenent ? How do you use it? Wy do you use it? How
does it benefit you?

MR HADE: I'll go first. Again Kevin Hade with
Ukrop Supermarkets. | guess | get that question a | ot
from consuners when | call them and ask them about a

product. Vice president of category nanagenent neans

nothing to consuners. |It's an industry word, and then
explain what | do, so I'll tell you what | tel
CONSumners.

Primarily my responsibility wiwth Ukrop's and our

group is to manage the product assortnent and
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mer chandi si ng strategy of our conpany. | think the word
category managenent, how we interpret it and apply it to
our business speaks to | everaging and the use of
technol ogy to nanage product, price, pronotion, et
cetera.

| think this whole thing has really conme about
as the technol ogy wave and informati on age has taken a
foothold in our business over the last 10 or 15 years.

MR. SUSSMAN:  Not nuch different, other than we
woul d | ook at category managenent as a way of taking our
| arge business, |ike our grocery business, and breaking
it down to smaller business and having ownership of that
busi ness by a person or a team That group then takes
responsibility for understanding the custonmer better --
pricing, pronotion, all the things that we do with that
category -- but giving ownership to that business.

So we take a |l arge business which is huge, which
is 30,000 SKUs, and break it down into nmanageabl e
chunks, adding people to it, adding information to it so
they can make better business decisions. W think at
the end of the day, we'll do a better job satisfying our
custoners' needs and runni ng a busi ness.

MR. GARMON: How does that differ from what
happened before category nanagenent canme around?

MR, SUSSMAN. Well, for us what you had was a
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| ot of specialists. You had one group of people that
just did replenishnent, another group of people that
just worried about shelf allocations, other people who
just did negotiated deals and ot her people who planned
pronotions, and what we've done is we try to shrink it
down and give kind of a cross-functional viewto a
smal | er group of people.

So the same person nmaki ng the planogram deci si on
makes the assortnent decision, makes sonme of the pricing
deci sions, and certainly nmakes the pronotional
deci sions. The sanme busi ness was bei ng done, but rather
t han having specialists do it, we've given ownership to
a smaller group of people to make nore of the decisions
for the category.

MR GARMON: So would it be fair to say that
responsibilities are now delineated by category and
before they were delineated by task?

MR. SUSSMAN:. Absolutely. For us that's true

MR. GARMON: My next question | would like to
direct towards Bart Witz. How is category managenent
used in other retail trades, to the extent that it is?

MR VEITZ: Wll, let nme give an anecdote. My
coauthor and I wote a retail textbook that's used in a
| ot of universities, and ny coauthor is nore famliar

with the apparel industry and departnent stores, but he
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wrote the chapter in which you would include category
managenent under merchandi se managenent.

He was totally unaware of what category
managenent was, because in a departnent store everything
i's managed by category managenent, where in the Gap you
w Il always see category managenent, and it's really
very unique that this has cone |ate to supernmarkets.

| think that in addition to this
cross-functional integration, category managenent really
means sort of. W're going to nmanage, let's say, the
detergent category as a collection of products and sort
of try to find a global optinmmrather than meking deal s
with each brand on a brand-by-brand basis. And as |
said, in departnent stores and in apparel stores, that
was al ways done that way.

The other thing that's a little bit different is
that in a departnent store, you would never sort of say,
VWll, Liz Cdaiborne, I want you to conme in and organi ze
the wonen's category for me. | nean, the buyer or the
peopl e in nerchandi sing for Wonen's would do it, and
it's fairly unique to the supermarket industry that you
woul d have such things as category captains.

MR. GARMON. Before we get into category
captains, specifically how does category managenent

benefit you as a retailer? Does it increase the

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



319

revenues of a particular category, and if so, is it
mainly in ternms of novenent, or is it in terns of the
prices that you can charge? Maybe, Kevin, you can
start.

MR HADE: Geat, | wll. Thank you, Chris.
Kevin Hade again with Ukrop's.

First I just want to tack on to a coment
earlier as well, How does product category managenent
differ today versus maybe 10 or 15 years ago? | didn't
have the privilege of being around 10 or 15 years ago at
our conpany in this capacity, but one of the things I
t hi nk has changed a lot was, if you |look at our industry
as a whole, it was a very instinct-based business for
many years, where peopl e nmade decisions by the gut, grew
up in the business and knew what to do, et cetera.

And | think today it's just beconme so nmuch nore
sophi sticated you can no | onger do that, and | think
there's a big flowin that direction

To tack on to your current question, | think
we're | ooking at how to maximze profitability. | don't
think it's about how to charge nore for products or do
that type of thing. W look at a plethora of data in
maki ng deci si ons, marketing data, scan data, data
provi ded by the vendors in the area, as well as we have

a loyalty card so we understand what i ndividua
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househol ds are purchasi ng.

We nesh all those factors together to try to
maxi m ze consuner satisfaction as well as profitability
SO we can conpete agai nst |arger conpanies. | think
that's what we're doing today, and that's probably the
di fference in our business.

MR. SUSSMAN. | just want to add, there's a
| ong-term pl anni ng aspect of category managenent that
didn't exist before. Their planning was usually ten
week cycle for nost supermarkets. Every week you do the
next week ten weeks out, and it was al nost a week by
week struggl e.

Cat egory managenent really steps back and | ooks
at a category over a period of tinme. You do nmuch nore
pl anni ng, |ong-termthinking about the category so
that's sonething that's hel ped our business.

In terns of what the benefits are for the
retailers, we |look at it as sales, custoner satisfaction
and then profits leading fromthat, and they conme from
all different ways. There is a cost elenment that could
be there, but the bigger piece is the selling elenent in
terms of having the right products on the shelf, the
right price and right assortnent, so we | ook at custoner
satisfaction and sal es.

MR. GARMON: Maybe to nake things nore concrete,

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



321

since category managenent seens to be a very theoreti cal
topic, let's take two categories. |'ve been in the
grocery store recently. Cereals | often see are
arranged by brand, Kellogg's, CGeneral MIIls and Post.

In one store recently | saw that sal ad dressings were
arranged by types, French all together and Thousand

| sl and and so forth.

I n making a decision like that, just in terns of
product placenment, how would you use cat egory nmanagenent
to deci de whether to place things by brand or by
flavor? Either Kevin or Don?

MR HADE: I'll try to take a stab at that. |
think as | nentioned before, category nanagenent is not
about -- | think I'lIl use ny analogy again. | think 15
years ago sone guy would have cone in and said, Hey, |
think I would like to try it this way and see what
happens.

| think today's business is nuch nore
sophisticated. | think you have the ability to try
t hings and neasure the results. Sonetines you can --
you have the data. Maybe it's been tested sonewhere
el se, and a vendor is comng to you and sayi ng, Listen,
on a national |evel we're recomendi ng you shift to this
type of nerchandi si ng segnment and we can show you the

data to support. We think we can increase your
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nmovenent, profitability, by a certain percentage.

At that point intinme, if we were swayed by that
argunent, we would probably nake a decision to test it
in our environnment and see if we achi eve sone of the
results. Again within the category managenent system
today, we have the ability to |look at different specific
goals we were looking for as a result of the change.

Maybe it's not all just about driving
profitability. W may want increased penetration of a
certain type of cereal within our top two or three
decil es of consuners. | nean, we can select the
criteria we're |looking for to neasure the success of
t hat change, inplenent that change, and then conme back
and post-neasure that.

I f we haven't achieved that, we keep working at
it. | think as Don alluded to earlier, this isn't about
a one-tine fixed category managenent. W are constantly
eval uating strategically the short-termand the
long-term And the environnent is constantly changi ng,
but within each one of these subcategories you have to
constantly be thinking about how the environnent is
changing in your area.

MR. SUSSMAN. In terns of how we set an aisle
up, one of the bases of category managenent woul d be the

consuner decision tree. That's trying to understand how
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consuners in a category think about the category, how
they shop it, how they're segnented in ternms of their
needs, and how the products thensel ves are segnent ed.

The consuner tree can be based on interviews, an
under st andi ng of the custoner through market research.

It can be based on enpirical evidence in terns of how
peopl e purchase. Oten we turn to our vendor partners
if we're using vendor partners, or at |east vendor
input, for their view of how they see the custoner.

And in the case of Stop & Shop we use multiple
vendors -- and I'"'msure we'll get into that issue -- to
understand the views. This is how the custoner wants to
shop it, how should we organize ourself to fill their
need?

Now, sonetines we try things that fail.
Sonetinmes things seemintellectually obvious but the
custoner rejects them One of our conpetitors set their
soda aisle by flavor and said, Okay, all the orange
sodas will be in one section. It nakes sense if you
want an orange soda. Very confusing for the custoner.
Six nmonths later they reset it.

It made sense intellectually, and certainly
peopl e think about it differently. They don't know
al ways know that Coca Cola has an orange soda, so the

answer to your question is the consuner's decision tree,
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mul tiple inputs to that, and then once we deci de how the
custonmer wants to shop, then we try to figure out how to
satisfy their needs.

MR. GARMON. Bob, you had a --

MR. REYNOLDS: | was going to use that very sane
exanpl e of the difference between Stop & Shop and Shaw s
soda set, which | saw four or five years ago when the
Shaw s set was all by flavor.

MR. SUSSMAN:. | was hol di ng back.

MR, REYNOLDS: But it was interesting, |'d never
seen it that way, but you al so have to understand that
Shaw s is heavily dependent on their private | abel
program and this was a way to denonstrate the
di fference between price of national brands versus
private |label in the soda sector.

So the point is that if Shaw s and Stop & Shop
were both using a high-power category managenent
program and they both were at the time, it doesn't
guarantee the sets are going to | ook the sane because
there's differing philosophies in the process as well.

MR. GARMON: Now, we have heard a few comments
about supplier inputs, and I wanted to tal k about
category captains. |If either Bart or Don or Kevin could
tell nme what is a category captain and why are they

used? Maybe we can start with Kevin.
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MR HADE: Sure. Primarily, as we alluded to
earlier, category managenent is a segnentation of
segnents of the business, so to speak. Wthin say the
grocery category, we may break that down into nmaybe 100,
120 sub-segnents or sub-categories.

The use of the category captain usually entails
| ooking within the vendor community and sel ecting either
the primary vendor or secondary vendor and assi gni ng
them the status of captain of the category.

Let's use the exanple you brought up, Chris,
earlier about cereal. 1In that case you' re going either
to the vendor or the broker who represents that
particul ar segnent, whether it's Kellogg's or Post or
General MIls. In fact that person theoretically is the
mai n conduit between the vendor community and the
retailer. That doesn't mean that we don't neet
individually with each of the vendors.

VWhat it does nean is when we nmake a decision to
potentially rework a set in a particular area, in this
case again cereal, taking the internal structure of
Ukrop's, we would comunicate to the captain that, Here
are sone things we would |ike to see done within the
set. We would like to add the follow ng products, we
think we would like to take the foll ow ng products out.

Can you work out with the other vendors in this set a
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way to do that and bring that recomrendati on back to the
t eanf

And they would work collectively with people,
wth our staff, et cetera, so maybe it's an added
service that the vendor comunity is providing the
retailer. They are very focused and know edgeabl e about
cereal, much nore than we coul d be.

W can't afford to have a category manager for
140 categories in a grocery chain our size. Certainly |
don't know where that breaks out. | nean, we have one
category manager for our grocery business who has to
manage all those subcategories.

We're very dependent on that information, and |
think it helps build our relations with our vendors.

MR. GARMON: Are category captains needed for
category managenent? | would like Don to --

MR. SUSSMAN. At Stop & Shop we don't have
category captains or partners or any |ead
manuf act ur ers. When we started the process a couple
years ago, we did rely on, if you will, a partner in
each category, and that was both for information flows,
whi ch they have available to them at |east they had
avai lable to themthat we did not have, as well as
expertise that they would bring to the party.

Today in Stop & Shop we have our own information
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sources. W still are relying on the vendor for market
research and custoner issues, but we don't rely on any
one. We look to validate it and take input fromall our
vendors in a category, or at |east many of the vendors
in a category, so we don't think we need it.

We don't think it's good for our business at
Stop & Shop. W still have -- sone of the Ahold
conpanies are still nore relying on vendors. CQur goal
is to get everybody off of reliance on vendors and j ust
using multiple vendors for the custoner input.

MR GARMON:. On that topic, | can send the
guestion to either Bob or Wnston or Bart, do you think
the use of category captains is sort of a transitional
device in category managenent? Do those conpani es,
whet her in other retail trades or in grocery stores, to
get started using category managenent woul d need a
category captain, but then eventually would not? Yes?

MR WEBER: | think first of all we, even though
we're involved with retailers and suppliers we don't
agree with the word "category captain” to start wth.
think it has sone inplications that an individual or a
conpany actually has control of a category, and in any
progressive, successful retailer today, the category
managers are taught to listen to all suppliers because

that's how they make the best business deci sion.
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A |l ead supplier let's say, which you were
referring to, Don, a |lead supplier is used or possibly
identified for many reasons -- their available
resources, their position in the category in terns of
their know edge of the consuner, and et cetera and et
cetera, et cetera. They can be an inportant resource to
that category nmanager to help the category manager make
good busi ness deci si ons.

The retailer has certain information that the
suppl i er does not have, which is basically POS data,
internal research. The supplier has certain information
that the retailer doesn't have -- new product
i ntroduction plans, advertising plans, is advertising
going to increase this year or decrease this next year.

By aligning this information, both parties are
better able to align their strategies, their tactics,
and, if they can do that, the consuner is ultimtely
going to benefit from better business decisions. So |
do not ook at the captain as a transition person at
all, or a lead supplier as transitionary.

Wor| dwi de we have yet to find one supplier, or
one retailer rather, who could support category
managenent the way it's witten in the textbook. This
is not saying the textbook is right, because the

t ext book records a highly conplex process with many
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tenpl ates and so forth, but if we were to follow the

t ext book of category managenent, there's not a retailer
in the world including Wal -Mart that could truly marsha
the resources thensel ves w thout sone type of support
froma supplier.

However, recognizing that over 90 percent of al
retailers say they're follow ng the textbook, but
practically speaking only 10 percent are close to
follow ng the textbook, | think we do best to | ook at
this as category |evel planning. Taking the word

"category managenent" out of it for a second, we
recogni ze that we have a broad range of applications to
a basi c business planning process called category-I|evel
pl anning that we're allowed to do today because we have
t he technol ogy available to give us information down to
the category level, SKU | evel

Ten years ago we never had that information any
| oner than the departnment level, and so it's a matter
now of taking the technol ogy and information we have
avai |l abl e and applying that to hel p us nmake hopeful |y
better business decisions, and the point you were making
at Ukrop's, noving fromthat gut-feel
rel ati onshi p-selling environnment to where we've noved
much nore toward a fact-based deci si on nmaki ng

envi ronnent today.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



330

MR, GARMON:  Yes?

MR VWEITZ: | think there's actually no issue
that sort of managing at a category level is better than
managi ng at a brand | evel, and havi ng cross-functional
integration is better than not having that integration
in ternms of an efficiency argunent.

| guess the issue is whether you want to reject
the word "category captain" or not. |It's a broad
spectrum of the influence that one manufacturer m ght
have in ternms of influencing how that category is
managed for a retailer. So you see actually in the
Ahol d case that they nove fromstarting out wi th having
t he manufacturer have a lot of influence, to noving to a
pl ace where the manufacturer -- the key manufacturer or
t he dom nant manufacturer -- doesn't have that much
influence. Al the players in the category have an
i nfluence in the decision, but the decision is made by
the retailer nore than the category captain.

And if you look at it fromthat perspective, |
t hi nk that dom nant manufacturers want to have their
products sold nore than their conpetitor's products
sold. Now, of course, if they abuse that they'll be
thrown out as being category captain, but ultimately it
woul d seemto ne that the retailer has to take nore and

nore of that responsibility.
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So I would contend that this idea of having the
dom nant manufacturer have a lot of influence over what
itens and what pronotions are nmade in the category is
actual |y decreasing over tine.

MR. GARMON: Let me go to Kevin for just one
guestion on that. How do you choose your category
captains? Since you nentioned before that you really
can't follow the Ahold nodel here, you're too small to
do that, how do you choose your category captains and
how do you determ ne whether they're giving you advice
that's not biased?

MR, HADE: First let ne speak to another
guestion. In looking at this in a cyclical standpoint,
| believe that potentially this type or way of doing
this is maybe a step in the process. W are an
organi zation that's relatively newto this type of
thinking. This type of thought | think has been
enbedded at the vendor |evel for many years, and this is
al nost like a transfer of information of how we think
and how we anal yze categories, et cetera.

And | think early on in your life cycle of this
process you probably are nore dependent upon the
sophi stication of thinking fromthe vendor community.
So if we cone back here five years fromnow, and | hope

we don't have to, then we m ght have a different answer,

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



332

maybe cl oser to what Ahold did today w thin that
t hi nki ng.

CGetting back to your nost current question, it's
not a one size fits all by category criteria, and it's
not that biggest guy always gets it, et cetera. | think
just as inportant is that factor of trust. How well do
we know this particular vendor? Wat has been their
performance for us in the past?

As we've testified in a couple of the other
sessions today, | think relationships are very inportant
to our conpany. W're not just about the short-term
and | think we're fortunate to have a nunber of people
that we've worked with for many years, we have a | ot of
trust with, and they don't abuse that.

| think there are checks and bal ances wthin the
systemthat, should they attenpt to abuse their
enpowernment in this particular case, they're going to
find thensel ves on the outside |looking in. Again we
have checks and bal ances in the system where we can nake
t hat wor k.

But | think it's a mxture of having a certain
anount of know edge and busi ness volune within the
category, but probably nore inportantly how good do we
feel about how well this person really understands the

busi ness.
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MR GARMON. W n?

MR, WEBER: | was just responding to the
dom nant manufacturer theory which | knew you were going
to get me on here. First of all, let's recognize that
category managenent is a retailer-driven process.
Therefore, the retailer, the category manager, is in
fact the decision maker, and that category manager has
performance neasures that are sales, profit, RO,
what ever those neasures may be.

| f a category nmanager del egates the decision
authority of that category to a supplier, they are going
to be relatively ineffective and ultimtely make the
wrong busi ness deci si ons because they' ||l be making
decisions in favor of the supplier as opposed to the
consuner and so forth.

| think it's inportant, though, to recognize
that in any selling situation, both sides at the buyer's
desk carry biases into that equation. Every supplier
representative walking into a category manager's office
has a paycheck that has the nanme on that paycheck of
their conpany, and the buyer is sitting there with their
paycheck

That's what the negotiation planning process is
all about. It is recognized that there are biases.

That's why it's inportant, as | think as Don nentioned,
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to teach category managers to listen to all suppliers.
You cut through those biases so, hopefully, as a
retailer, you' re making the right business decision for
the right reasons. So | am|ess concerned about the
dom nance issue as long as |'ve trained category
managers to nmanage the business well.

| would also admt that there are certain
retailers I've heard of in the industry who hand a
category over to a supplier and say, Manage this for
me. That is not effective business managenent from a
retailer standpoint, and I think it's very dangerous for
a retailer to pursue that course.

MR GARMON. Bob?

MR. REYNOLDS: Most of what we've tal ked about
so far has been tal ked about froma single brand
perspective. But the reality is that the people who
function as a category managenent representative are
often brokers, who will be dealing across several |ines
and have built trust with the retail er across several
lines, and may in certain circunstances be even officed
for a certain portion of the week within that retailer
account situation.

They apply a I ot of resources against this
process, and so let's don't just all think in terns of

its the P&G guy or the Coke guy who is a corporate
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representative of those firns that plays that function
Very often it's a broker kind of a situation.

The other thing that | always tell ny clients
who are interested in marketing effectively in this
business is that they have got to know the retail part
of the business. They have to know their lines better
than the retailer does in order for themto be effective
agai nst their categories.

So everybody in order to be effectively
mar keting their own products -- should be effectively
vying to be the category captain. |If they have that
m ndset, whether they actually get into that position,
they're going to be better off in marketing their own
product s.

MR. GARMON: Bob Steiner.

MR STEINER. | would like to put this, if it's
not out of order, in alittle bit of a historical
context. Before there was category managenent, you read
a | ot about channel partnerships which were individual
partnershi ps between a manufacturer and a retailer and
really pioneered by WAl -Mart and Procter & Ganble in
1985.

And there was the wonderful idea behind this, a
revolutionary idea concerning relationships. |If the

manuf acturer and retailer could get together, trust each
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ot her, and anal yze the whol e cost structure and the
channel s of distribution, that in that fashion they
m ght be able to take costs out of the whol e channel
fromthe manufacturer to the wholesaler to the retailer

That was a great idea because it wasn't
integration. It wasn't franchising. It wasn't vertical
restraints. It was a new concept. And sO you saw
literally hundreds of these channel partnerships
devel oped, and a lot of them were very successful in
doing this and reduci ng cost.

But then |I guess there cane to be too many of
t hese partnerships. | know K-Mart had over 300. VF
Cor poration had over 300, and when Procter went to
cat egory managenent from brand managenent | think that
hel ped. At the sane tinme the Food Marketing Institute
was trying to help the supermarket industry recapture
mar ket share and had their efficient consunmer response
nmodel , and this nodel also was based on categori es.

And so now you had these individua
partnerships, vertical partnerships norphing into a
whol e category vertical relationship. 1In the FM
write-ups, you see, as Wn said, they're extrenely
conplex and very driven by data and systens. It's very
hard to operate them and you can see that in practice.

But they all relied on this vertical relationship and
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the fact that the manufacturer could bring to the party
a lot of things that the retailer couldn't, and vice
versa, so it made a good marri age.

But then what concerned ne, there is this
efficiency, and you can read the trade press and see a
| ot of exanples, | don't knowif they're all true, al
over the world of real savings that were extracted in
the channels of distribution. But you also seemto have
in some cases, | know not in all cases, a very worrisone
structure in which you have a category captain froma
domnant firm And category captains nust be val uabl e
because they're being auctioned off recently, and you
read about that in the trade press.

The category captain may be maki ng deci sions on
t he pl anogram and on what SKUs w || be sel ected, and
since a Procter & Ganble or a CGeneral MIls can bring to
bear a lot of really expert people, well educated in
consuner behavior, et cetera, and a small nunber of
categories, and the retailer has 250, if he's a
supermarket, different categories, and his category
manager who interfaces with himisn't going to be as
well informed. He can't possibly be. He's got too many
to handl e.

MR, GARMON:. We'll tal k about the possible use

of category captains excluding others after the video.
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| wanted to put out one nore question before we
go to the video, and that is sort of relating category
managenent back to what we've been tal ki ng about these
past two days, slotting all owances.

What's the relationshi p between category
managenent and category captains and slotting
al l ownances? Particularly for Don and Kevin, how do you
choose which products to take? |Is that primarily based
on your category managenent processes, or is it
primarily through the use of slotting all owances, and
what relationship do slotting all owances have with
cat egory managenent ?

MR HADE: |I'll take that one. First of al
again, | think it's going to depend on the conpany.
Speaki ng about our conpany, again as you've heard us say
in a couple of the other sessions, we're an independent
grocer who has to conpete against |arge conpanies. W
do that by offering variety. And offering the products
our consuners want.

Again, in many ways, we |ike to use our size to
an advantage. By being snmaller we can get to know our
consuners on a nore intimate basis. | can tell you the
selection for products at Ukrop's Supermarkets is not
driven by slotting allowance. It's driven by what we

t hi nk our consuners want to purchase.
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| think -- again as | nentioned in sone of ny
opening remarks -- we have a trenendous anount of data
avai l abl e at our fingertips fromscan data, but also
under st andi ng our househol d purchase data, it is very
inportant to us what our top decile custoners are
buyi ng.

W do not want to | ose those shoppi ng baskets,
and we nmay elect to carry an item say in the cerea
set, that on paper isn't the best deal, just to look to
the cereal category. But when you go and run a cross
reference on that particular SKU and find out that of
t hose few boxes you're selling, they're in some of your
better custoners' baskets, that's not sonething we want
to take off the shelf because we don't want to send them
somewher e el se.

| think the basis for making decisions is that
our conpany is not driven by whether sonmeone's going to
pay us a fee to cone into our store. Generally speaking
anyway, we're not a conpany that views those fees as a
profit. Qur charges in that area are pretty small and
really are set up to just cover our expenses to make the
changes, so that woul d probably again favor our decision
in that area.

But again our basis for carrying products is

what we think we'll sell in our nmarketplace.
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MR. GARMON: Don, what's the relationship
bet ween slotting all owances and category managenent at
Stop & Shop?

MR. SUSSMAN.  Well, first of all we don't use
category captains so that's really a non-issue for us.
But first of all our category nanagenent is -- we have
teans. There's a category manager, and they have a
buyer or nultiple buyers, depending on the portfolio
that they're managi ng, and so they operate as a team

At this point we've witten category plans for
virtually every category. W' ve been in it |ong enough
so we're in the refresh side for virtually the first
time out. We have a strategic plan for that category,
and as new products are offered to us, depending on how
that item matches our plan, it's up to the buyer and
category manager to take the presentation, and then
bring it to the buying commttee with your own
recommendat i ons.

And the category manager has the ability to
override the buying commttee because we think
ultimately it's the category manager that needs to nake
t hese deci si ons.

"Il give you an exanple. A category plan, say
for paper, can center around | arger sizes because

they're nore efficient to handle in the store, and we
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al so pantry-|load the custoner, neaning we get a chance
to sell themnore at atime. So wth that we m ght be
bringing in large sizes. Large sizes that are usually
club store packs usually don't have slotting fees.

| f that category manager wants to bring those
itens in as part of their plan, they bring it to the
buying commttee, state their case, and they do have the
ability to override the buying commttee. The buying
commttee is made up of their peers. |It's other buyers
and category nmanagers who just chall enge each ot her

So ultimately slotting for Stop & Shop is an

input into the process. |It's not ignored, but it's not
the only determ nant of getting in or out. Itens that
have slotting are often rejected. Itens w thout

slotting can be accepted, but obviously we want slotting
so we try to reward people that give it to us.

MR GARMON: One -- Bart.

MR, VEITZ: One way of | ooking at this m ght be
this. First of all, category managenment | think is nuch
nore exclusive than slotting allowances in terns of the
products that it deals with. Slotting allowances, as we
tal ked about, are nostly related to new products,
al t hough we' ve indicated that there are other allowances
for existing products.

But | think conceptually one way of |ooking at
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this mght be that they're both trying to sort of
acconplish the sanme thing in determ ning what SKUs
you're going to stock in the store. But category
managenent is a nuch nore proactive approach towards it,
where slotting all owances conceptually nore of a

mar ket - dri ven nmechani sm

|f you pay nme nore, |I'Il put you in the store,
and so you're sort of allowing different bidders to bid
for that space, as opposed to you figuring out what the
space ought to be, how the space ought to be all ocated
nore appropriately.

MR. WEBER: | | ook at category managenent on a
much broader scale. | start with the strategic plan of
the retailer. Wthin the strategic plan of the retailer
there's a market position that comes out of their
mar keti ng plan, whether it be Costco that says they're
going to have a limted assortnent, |arger sizes or what
have you

There's a framework, and the strategic planning
purpose is to guide the allocation of resources across
t he busi ness. W have the luxury today of driving this
type of process down deeper into the business. Don
mentioned category plans at Stop & Shop. Well, the
conponent of those plans, he has category roles, and a

signature or a priority category may state its strategy
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as a broad assortnent for a |lot of good reasons.
By the tine he gets down into a fill-in category

-- shoe polish may be one brand -- they devel op

deci sion guidelines by category role type that provides
a framework for the allocation of resources against the
busi ness. That neans the category manager then is going
to be working within that framework which neans the
breadth of variety, the anount of pronotion, the pricing
strategy, the space managenent strategies will differ
across that store based on the relative inportance or

| ack of inportance of that category to the total. The
retailer today is trying to get a nmuch higher return on
one of their nost key assets, which is the store, which
is critically inmportant, the key asset next to the
consuner obviously.

So there's a framework here, where this is by no
means an open di scussion that suggests |I can do this or
do that, an assortnent. The category nanagers are
working within a relatively tight framework that they've
hel ped devel op and that has been approved by the senior
executi ves.

MR. REYNOLDS: Chris, one point here?
understand there are certain categories that retailers
do give over entirely to an outside vendor, Kkitchen

gadgets for instance. |It's a rack jobber that cones in
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and decides what is going to go on the rack and services
it, towels, sonme candy kinds of things, et cetera,
magazi nes.

MR GARMON:. On that point | want to | eave
enough tinme for a discussion of the antitrust
inplications of category captains. | think the video --
| haven't seen it, as nmuch as | know about it -- goes to
that point. So why don't we show the video now, and
then 1'Il come back to G eg and Bob again. And we'll
tal k about sone of the antitrust inplications of
cat egory nanagenent .

(Wher eupon, the videotape was then played.)

MR. GARMON: That was sort of an extrene
exanpl e. Professor Gundlach, you had a comment.

MR. GUNDLACH. The conmment really regards an
earlier discussion. | think it's inportant to get on
the table, and perhaps sone of the people can respond to
it, isthis: Wat is the private |label mx in here?

W' ve been tal ki ng about decisions regarding the entire
category, and the objectivity surrounding that, and the
use of a category captain to help in that process.

How does that relate to the store brands? Are
they considered in this process? Are they off the
table, on the table? Perhaps soneone could illumnate

on that.
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MR. SUSSMAN. They're very central to our
category plans. At Stop & Shop the category manager has
ownership of the private |abel within their category.
It's up to themto figure out the role that private
| abel is going to play within the overarching private
| abel guidelines that we have, but also to increase the
variety, decrease the variety. It could well be that we
have many price brands that are less profitable to us
than our private | abel, and sone of those will drop in
order to pronote our private | abel

So it's very central to our category plans, and
they're a major elenent of our plans.

MR. WEBER:. What Don is saying is not just Stop
& Shop. Al of our consultants we conpete against, we
all suggest very strongly that private | abel be a part
of the total planning process responsibility of the
category manager. And if it's not, then you're really
not in category nanagenent.

MR. SUSSMAN. There are tines when our private
| abel actually turns out to be on an A, B, C basis |ess
profitable, and we drop it. It doesn't have a role in
that plan. There are other tines when, again, we want
to pronote it and grow it as bigger percent of our
total .

MR ANTALI CS: Bef ore we nove on, whoever
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represents the party on the tape, if you won't mnd
spending a few mnutes with nme afterwards.

MR. WEBER: They're all wearing stripes.

MR. ANTALICS: | thought what we would do to
start off the second part of our discussion here, and
maybe if we can hear from Scott and then Pam | don't
care in which order, sone of your thoughts on what
you' ve heard. We've heard sonme of the benefits up to
now of category managenent. | am wondering if you had
any ot her experiences.

MR. HANNAH: Yes, |'ll give you a very direct
experience. W lost distribution, | nmade notes -- in
Ci ncinnati, Denver, Salt Lake Cty, and Los Angeles --
because we did not have a broker that was strong enough
representing us on category managenent. The brokers, as
Bob Reynol ds has said, the sales reps are the ones that
do the category planning, not the retailers, in these
mar ket s. They nmake reconmendations -- sorry to
di sagree with Wnston again but it's not retailer
driven.

MR. WEBER: You're just building our
count er poi nt argunent.

MR. HANNAH. Exactly. It's not retailer
driven. The retailer m ght have overall broad goal s,

but the actual schematics, digital shelving, everything,
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are with the big brokers, big sales agents. Wat
happened in our case and what does work if you're
careful, let's say Safeway for exanple, they'll go to
the strongest frozen vegetabl e broker and make him
responsi bl e for the whol e pl anogram on frozen
veget abl es.

He'll go to the other broker representing
pot at oes, french fries, make hi m manager for that
category, and what you have is mutually assured
destruction. |If these guys aren't fair the retailer
won't buy it, but also if they try to screw the other
guy they're going to get hosed thensel ves on their open
products, if you follow

What happened in the markets where we | ost was
we did not have a broker that was involved in category
managenent, and we were like the little conpanies that
got kicked out on the slide presentation. So category
managenent is very valuable and | think a real asset,
but you have to be careful where you sit in the power
struggle of things. Thank you.

MR. WEBER: Can | counterpoint just for the heck
of it? As we consult wth our manufacturer clients, the
broker is the extension of their selling arm and it is
their responsibility to select those brokers or those

sal es organi zations that can neet the requirenents of
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the custoners or potential custoners.

| f a broker does not understand category
managenent and doesn't know how to work within it, it's
not the retailer's fault. |It's the supplier, and that's
their responsibility.

MR ANTALI CS: Panf

M5. MLLS: It's been ny experience with
category managers that we're never asked our opinion.
That's not even part of the program Wsat | found in
our market area is the category nmanagers are all part of
their full programwith the slotting fee nonies, where
they're basically a |labor force for the chain store.

For instance, Safeway cane out with a big reset
program where they brought in these new display racks.
And in these display racks they inplenmented or placed
within the nost valuable real estate on that display
rack, where it's at eye level for the consunmer on the
right and left-hand side of this four by three
schemati c.

And that one side is the area that my product is

usually placed on, so | lost two whole rows at eye
| evel. The conpetitor was able to reduce ny shelf space
tol call it unlivable living conditions and unlivable

space. Basically they put together the reset plan based

upon space to sal es, based upon your sales data, al
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sales data, put in their space program take it to the
buyer, and they're like, It's a go, and the next thing |
know, | got this reset schedule, and |I'm goi ng, Wat?

And it takes nonths and nonths to get anything
reversed, corrected, changed. Wat | cone back with is
phot os of the category showing that it's brand X that's
driving the category so to speak, as they say.

When | cone back to my photos, their space has
no product on the shelves whatsoever, so how can they be
driving this category? They're selling air, and |I'm
left with this inches of unlivable space, and the
category captain basically can put a newrack in, take a
new rack out, change a rack to another |ocation because
t hey' re consi dered God.

MR. ANTALICS: So in your case the category
captain, it's the dom nant manufacturer in your
cat egory?

M5. MLLS: Correct.

MR. ANTALICS: And what access do you have to
the retailer then, once the retailer decides to go with
the category captains's recommendati on or plan?

M5. MLLS: | just fit the schedule. It's
done. It's not up for negotiation whatsoever. After
that then | have to start bringing ny nunbers in and

show ng how brand X is not doing a very good job, and so
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it my take maybe a year later, but that's all |ost
sal es, |ost.

MR. ANTALICS: Let nme just open up a question to
t he whol e group here. Wat's your experience as to how
of ten decisions are made in a product group by one
particul ar conpany, by the dom nant conpany, for
exanpl e?

MR HADE: 1'Ill take that. At Ukrop's it's
never done by one conpany.

MR, ANTALICS: Gve us an exanple. WII you
call in all of the conpanies in a category or a select
few?

MR. HADE: |'mdiscouraged at what Pamis
shari ng because we would not do that at our conpany that
way. |I'Il tell you it's a tough decision. A category
manager, that's a tough job because you're a hero to one
person and you're a bumto three other people al nost
every day, because you have to nake touch deci sions.

However, you run into situations, |ike we saw on
the video, where at sone point it doesn't make sense to
maybe carry six lines. Maybe you need to cut back to
five. That's froma SKU rationalization standpoint, but
any time we're going to be looking at a reset in a
particul ar category, we're not going to do it with half

t he peopl e invol ved.
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Even if it involves having a tough
heart-to-heart discussion with a conpany, we m ght say,
Listen we're reeval uating this business, and one of the
things we've got here is we're seeing that X nunber of
your products fall in the bottom 20 percent of the
nmovenent here, and we're having a hard time justifying
you staying in this particular segnment of the business.
Can you tell us, if you were us, why we should keep you
in this category. And we give that vendor the
opportunity to make a conpelling argunment in that
particul ar area.

Utimtely they may stay, they may go. But we
feel it's inportant to have a dialogue with everyone
involved in the process when we nmake a change.

MR ANTALI CS: Don?

MR. SUSSMAN. |'mpretty cynical by nature, and
| think nost people act in their best interest. |If you
ask a vendor to do an analysis for you, they usually
have the end state in m nd and work backwards, and very
few |l arge manufacturers will cut their open space back
and tell you you should keep smaller people on the shelf
because they have legitimate variety. And very few
smal| people will say, W're really not addi ng anything
to the category and you're out of stock on your fast

nmover so throw us out. So that's why we have to nake
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t hose deci sions.

MR. ANTALICS: Wn, how about your experience?
How often do you see one dom nant manufacturer making
the decisions for the whol e category?

MR. WEBER: |'ve never see it in the US., Asia,
Latin Anerica or Europe. That doesn't nmean it doesn't
happen on the exception basis, because | think in this
i ndustry, a lot of things can happen on the exception
basi s.

| was listening to you talk, Pam and | was
t hi nki ng that coul d have occurred, that situation,

W t hout category managenent and before category
managenent. W had space managenent and space
managenent technol ogy before category managenent started
rolling in, and the sane situation of getting the
technol ogy to a supplier to work with you could have
occurred.

So it was behavior that could have been pre- or
during category managenent, and in a small percentage of
times, hopefully, those are the behaviors of the
exception rather than the normin the industry. | would
hate to see us thinking that those exceptions are nornal
behavi or.

| think there's another thing to take into

consideration which is an industry problem That is the
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store execution issue in the grocery business today, the
part-tinme |abor issue. The turnover issue, the
execution at store level is not the best, even with the
best retailers today. It's a real bear.

And if you're sitting there and a category
manager commts to a given planogramof a given
assortnment and a given position of products and facings,
boy, if you're 80 percent there in 80 percent of your
stores, you're on the high end in many instances. You
guys may correct ne, but it's a real tough one right
now. That's why there's studies going on in the
i ndustry, both industry sponsored and i ndependent, as to
how we can work on the execution piece of the business.

So there is an issue out there that exists to
varyi ng degrees, but common across the industry, on
store execution.

MR. ANTALICS: G eg, you had sonething?

MR, GUNDLACH. We've been tal king about the
obj ectivity surroundi ng category managenent and the fact
that retailers will often consult severa
manuf acturers. Just one query, how often do the
manuf acturers cone up with the sanme result?

I n other words, do the sanme recommendati ons cone
fromdifferent manufacturers, or are there different

t hi ngs happening and different data being utilized to

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



354

make or craft those decisions?

MR. ANTALICS: Kevin, what do you see when your
various reps cone into the store? Do they conme up with
the sane plan or a simlar plan?

MR. HADE: It varies by category and |I think it
speaks a little bit to the working relationship of the
pl ayers involved. |[If we've got a particular category
where the five vendors involved have known each ot her
for many years and have a good working rel ati onshi p,
they can | ook at the data and see the same thing, that
these five or six products are going to have to go to
make room for sonething else. And there's not a | ot of
hardshi p over that type of decision

On every occasion do they always match up? O
course not. Every one's out there fighting for their
own best interest a little bit, and I think that's where
a good category nmanager has to step in and | ook at the
recommendati ons across the board and wei gh the argunents
presented to them and nake a decision that's in the best
interest of the retailer and ultimately of the consuner.

One of the other questions we had fromthe panel
t oday was, How do you make deci sions on what products to
sell? Again, at Ukrop Supermarkets our notivating force
is to put products on the shelf that our consuners in

our market area want to buy, and that's what we try to

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



355

convey to our vendors and that's what we're collectively
trying to do. W have to make tough deci sions every
day.

W do it, and we go, and we nove fromthat
poi nt, but we encourage that type of teammork, but |
think it's Pollyannish to think that everybody is going
to present the sane plan. | don't think it's going to
conme out that way.

MR. ANTALICS: Do the vendor reps negotiate
anong thensel ves? Are there discussions anong the
vendor s?

MR. HADE: | wouldn't call it discussions.

Agai n how our organization would work, let's take a
cereals set for exanple. |If we decided that it was tine
to take a | ook at the planograns in that particul ar

area, our category nanager has a person that works for
Ukrop's who kind of sits in with that group and
ultimately will help with the execution of the planogram
changes. So we'll have representation from Ukrop's
Supermarket as well as representation fromall the
vendors involved in that set.

Soneone nentioned private | abel earlier. Also
our person is there representing our interest because
we're a vendor too. W're trying to sell product on the

shelf as well, and | think there is input. W'IlIl |ook
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at the data. There wll be sone discussion on --
everyone has an opportunity to say, Hey, we realize that
we've got to create this nmuch space in this particular
area, what's got to cone out of the set?

And there's give and take there, and then
ultimately when we've reach an accord, that is presented
to the category managenent, and that particul ar person
ei ther approves or disapproves of how that works.

In sone cases they don't have all the
i nformation they probably need. Again | conme back to
sone of the instances | nentioned earlier. 1'll give
you a good exanple. Kellogg's may even be telling us,
W want you to stop selling our nine ounce sizes of corn
fl akes, we're putting all our noney this year into
| ar ger sizes.

We have a | arge popul ation of elderly consuners
who |ike small sizes, even if they have to pay nore per
ounce, and we don't want to take them off the shelf
because when we do, they conplain, and they' ve been sone
of our best lifelong custoners, and here it is the
actual vendor is telling us, we don't want you to sel
our product. In sone cases we decide we still want to
because our consuners know it's available. W should
try to get it for them | think that's an opportunity

we all have to face.
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MR, ANTALICS: Well, nechanically how does this
work? WI1I the vendors cone together wwth a plan? WII
you get themall in the same room or are these
i ndi vi dual di scussions? How does that work?

MR HADE: | think it would probably be nore
i ke what you have here. We announce that we're going
to take a ook at this particular opportunity. Everyone
is given the sanme anount of information. Everyone is
gi ven an opportunity to provide their input based on the
i nformati on we've given them on how they would do that.

And there may be sone general dial ogue once
everyone's provided an individual opinion anongst the
teamof all the vendors and also the representation from
Ukrop's. Then there would be sone type of conprom se or
formal agreenent, the final planogramrecomendation so
to speak, and then that would go to the category manager
for his or her approval.

MR. ANTALICS: But this is everybody sitting
down in the sanme roomjust talking it through?

MR, HADE: It could potentially be that way,
yes.

MR. ANTALICS: |I'msorry, Pam you have
somnet hi ng?

M5. MLLS: | have areal life story to tell you

guys. Wien we got reset recently in one of our major
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chain stores, we got the schematic, the dates, okay?
Wel |, simultaneously another chain store was resetting
at the sane tine-- and who knows if that was planned or
not -- but in one of our chain stores, we couldn't get
our people there at the scheduled tine, at the schedul ed
date. So that was anot her problem

But in this one chain | finally got an
appoi ntment with ny buyer to discuss wth himwhat were
the ramfications of the reset to our conpany, and what
it did to our sales, and what it did to reversing our
sales to a point where it wasn't cost effective to take
the product to market. But it took me a nonth to get in
to see him

| took in photos. | took in docunentation.
took in how much basically linear square footage we were
gi ven, which was |ess than 10 percent, and brand X had
all the space. And he goes, Well, you know what, you
call up your category captain and you have hi mdi scuss
this with you and see what you guys can work out.

So he calls ne up and he says, kay, he goes,
Let's neet at this store, which is an hour away, at
three am And I'mlike, Three a.m?

MR. ANTALICS: You said neet wwth the category
captain, and this is your conpetitor?

M5. MLLS: Yes, to discuss our space and at
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three a.m | go, Well, how about six. He goes, No, no,
no, ny schedule is too busy. | can't nmake it at siXx,
and he goes -- well, | go, How about this day. And he's

like, No, no, no, if I can't get this date it's going to
be like in two or three nore weeks, and |I'mthinking
this guy wants to drag this out.

So finally I go, I'lIl get back to you on that.
So I'mthinking to nyself later it's like, Ckay, if I
don't make this time, I'mnot going to get what | want,
so, okay, I'll get to that store. | called him back
"1l be there at three a.m The day before the neeting
he calls, On, | can nmake it at five a.m and | have to
drive an hour so imagine what tine |'magetting up.

So we go to the store. He's got his sales rep
there. [1've got ny sales rep with ne. It's an end cap
di splay, and they had other products |ined up on the
wal | there which were covering up nmy inches. [|I'mlike,
VWhat's this, why is this product covering up ny
product? He goes, Well, | don't know about that. He
goes, Well, we're going to put in another end display.

And he goes, Wat is it exactly that you want?
| want these two top shelves back, and | want to cone
all the way out to the end on a four by three. He goes,
Can't do that. | go, Wiy not? He goes, Just can't do

that. | go, Well, if you're not going to give ne back
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the two top shelves and then we conme back all the way to
the end, then let's not talk any further. He goes,
Fi ne, then.

So then | go, Ckay let's go to another store,
and he goes, Nope, we can't agree now, so why bother.
go, Ckay, I'll take ny digital canmera with ne and |"'|
take pictures at that next store. He didn't go. W
went to those stores. They had two end cap displ ays.
They had absolutely no product on them but ny little
product on ny little inches was full to the brim because
we went there every day to get those m ninmal sales,
okay?

So | had all these digital photos because he was
too lazy to go. He probably knew there wasn't product

on the shelves. And he's driving the category, selling

air, so anyway | get back the buyer. | go, Buyer, we
just can't agree. | go, | think we're going to have sit
down and tal k. And he goes, Okay, |I'Il get himon the

phone and see when we can all get together.

So, okay, go in there. W all get together,
guess what? My category captain brought in his big boss
to deal with nme, and so it was |like the two of them
brand X, ne and ny buyer, so | basically told themthey
had placed ne in unlivable space. The category captain

does not want to give nme this nuch space, this is what
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it's done to ny sales.

Qoviously fromthe pictures they're selling air,
not really driving the category, so can we nmake sone
changes, and at that tine we agreed. W agreed to get
the two top shel ves back for nme, and then one of ny
gi ving back to them was, Well, you can have the front
corner representation.

| just wanted to have |iveabl e space.
understand the heavy hitter. They can do what they
need, and they were just having a fit. And I'mlike,
VWhat is it with you? Wy can't | have |iveabl e space
when you guys have all this that you' re not even getting
t he product to market on, what is your problenf

And they're like, This is our space and we just
don't want to give it up, and then so it started getting
really heated. So then ny buyer says, kay, she's going
to get these two top shelves, and you guys get the front
facing on the front corner, and we all agreed. Ckay.

Then it came down to inplenenting the program
| nmean, for us we've been in a position where --

MR. ANTALICS: Before you get into the
i npl enentation, Pam let ne ask Wn a question. Wn
just --

MR. WEBER: | have five answers.

MR. ANTALICS: You told ne everyone has access
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to the retailer in your experience. Wat's your
experience been with respect to negotiations anpng
vendors as to what the appropriate category ought to
| ook |ike?

MR, VWEBER:. Well, there are a couple issues
here. Nunber 1, it's alnost to the retailer's
di sadvantage to put two suppliers in a roomto develop a
category plan because that can negate the negotiating
| everage the retailer has on one supplier versus the
ot her .

You're not going to handle -- you're not going
to share trade all owances because that is a point of
negoti ation, so a retailer is disadvantaged by putting
two suppliers in a room

Second, in terns of new products, seldomwl]I
one supplier sit in a roomand share the new product
information with their peers in the category, for al
obvi ous reasons. So to nme this whole issue of two
suppliers sitting in a room before we get to the story,
doesn't happen with any retail er of any substance or
size or ethical value whatsoever in this industry.

| was listening to your story, and | started as
a retail salesman in this business, and |I've gone
t hrough exactly what you' ve gone through. 1've

negoti ated the shelf. 1've been hamered. 1've had
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bosses. |1've been there three in the norning. That was
1963. Thi ngs have changed.

And hopefully what you're explaining is a very
smal | percentage of a total today because that was the
behavior in the industry. | know like at Stop & Shop,
and nost other retailers today, your space managenent
groups have tight control, and they're the ones that are
actually ultimately making that decision; is that
correct?

MR. SUSSMAN. That's correct.

MR. WEBER: | apol ogi ze for speaking for you.

MR. SUSSMAN. That's correct. W don't have our
vendors deci ding what space to utilize in our store.
That's our decision. Wen we actually go to a rollout
of a planogram and the vendors are participating, |
won't say that they don't ever get to a store where the
pl anogram doesn't exactly fit the physical constraints
of that store, and they ask people whether there's
j ockeyi ng gone on.

But for the nost part our vendors are
prof essional and they act in a professional manner. |
guess that's not always true in every vendor, but we're
responsi ble for the planogram W' re responsible for
the space. |It's our space. W built the store. W're

not giving up the control to anybody.
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MR. ANTALICS: Kevin, let me ask you: Do the
category captains cone in with recomended pricing and
pronotions in your experience?

MR HADE: In ternms of just for their products
or all products?

MR, ANTALICS: In any respect.

MR. HADE: Let ne answer that question and I']l
al so speak a little bit to what Wn was tal ki ng about.
| disagree with the things he was sayi ng about new
products, et cetera. | want to make it clear generally
what happens in our particular situation. W've talked
about a coll aborative group getting together. That's
after each has individually nmet with a category manager
and we' ve deci ded which products we think can sell in
our super nmarket.

Wiile we may have a general idea what needs to
conme out, and we may share that with them we give them
an opportunity to share sone feedback and cone up with a
different conprom se, so we're not putting anybody at
odds well in advance of when the product's going on the
shelf. [It's already been said, this is going in, so no
one is at a disadvantage in that particular standpoint.

When our vendors are together, we're not talking
about pricing. Again, all of our pricing and trade

pronotion, that's all done individually with our vendors
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meeting wth our category manager, whether it's ad

pl anni ng for the upcom ng period, and our two primary
vehi cl es of advertising are a nonthly program and a
weekly programin which we encourage our vendors to
partici pate.

But what we're really tal king about when we're
wor ki ng on shel f planogram sets, et cetera, is to speak
just primarily to where the products go, et cetera.
There's no di scussi on about what the GP is on this
particular item et cetera, and fromthat standpoint and
notivation of what the retail price should be across
this particular area, et cetera.

W have that information at the category
managenent |evel, and certainly when the presentation is
made back to our category manager, they're going to take
that into consideration. W are going to want to take
advant age of an appropriate eye level spot. W're also
going to want to place private label in a favorable
| ocati on.

All those factors cone into play before the
final agreenent is done. And really the other piece is
an input phase, and | think that's an inportant part,
too. W view our vendors no differently really from our
custoners. W're a golden rule conpany. W want to

treat our vendors like we ourselves would like to
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personal ly be treated. That nay be again pie in the
sky, but we try to make that happen.

MR. ANTALICS: | want to get to Bob and then Don
here with a coment on that.

MR. STEINER. | think conpared to slotting,
whi ch we' ve been tal king about, the opportunity in
category managenent for efficiencies is much greater
and really that is one of key purposes of it. Also the
possibilities of collusion because of the structure are
much greater.

Whet her they happen or not, | don't know, but it
seens to ne that when you read about this in the trade
press, you read two things. One is that the big mantra
is trust, that all people at all levels have to trust
each ot her about shared information, not giving it
away.

This is information that, in the old days when
was at an industry neeting and anybody tal ked about
price, our attorney would get his hand up and say, You
can't tal k about price at an industry neeting. But now
we have this shared information, which is the way that
you get a lot of these efficiencies.

And it's the way that, when you have one
manuf acturer and one retailer, probably can't be

abused. But when the structure is that you have a
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category captain, which as | said is frequently
auctioned off and is generally in the control of in many
cases the | arge manufacturer then several things

happen. First of all, |1've read about this, and there
are people on the firing line that have much nore than
firsthand i nformation, but you read the snal

manuf acturer that says, | have enough trouble getting ny
itens sold to this big chain wthout having to go

t hrough the category captain who's ny bigger conpetitor
and who doesn't want ny stuff out there. This is just
anot her barrier to the entry as far as | see it.

You al so have the possibility that as part of
his responsibility, in at |east recomending a fairly
conprehensi ve category plan that includes the SKUs that
are carried, includes pricing, includes planogram space
al | onances, the category captain, to do his job right
for that retailer, has got to have a lot of information
fromhis conpetitors, and | would say probably nore
information than we ever were able to get in the past.

| don't know how that plays out in different
cases, but you can see the possibility of mschief in
this situation. Furthernore, the category captain's
domai n can be very broad. He can be the captain over a
nunmber of conpeting retailers, and so you woul d wonder

froma retailer's point of view, What about this shared
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i nformati on? What about the possibility of collusion in
sonme form between retailers through the enabling of the
category captain. Wat about vertical restraints that
coul d possibly be anti-conpetitive?

It al nost can be nade to sound like a corporate
state or sonething like that, where you have all the
manuf acturers getting together through one
manufacturer. And I'msure it doesn't happen |ike that
all the tinme, but there is the possibility of that.

You al so see sonething else that is potentially
troubling. You read the trade press, and you are see
you're going to get rid of this adversarial relationship
t hat has al ways bedevill ed manufacturer-retailer
relationships. W're going to replace it with a
relationship that is a cooperative. Again that has many
benefits fromthe point of view of efficiency, because
to get rid of redundant kinds of costs in the
di stribution channel, to work together on a just in tine
basis, and all those things, you can see that if it's
too adversarial you can't get the benefit of that.

On the other hand, if you're in too-close
cahoots and you give up all vertical conpetition, that
could be a problem too. So | think it's a big world,
and we know from what we've heard yesterday and today,

there are many different exanples of all Kkinds of
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di fferent structures.

But it seens to ne it's sonething that the
Comm ssion has got to keep its eye on. |It's also
sonething that may lead if done right to trenmendous
efficiencies that can't be generated any other way.

MR. WEBER:. Can | respectfully agree?

MR. ANTALICS: | think Don had a conment first,
and then I'Il get to you right after that. Let me just
add one additional question for you so you can consi der
that in your answer too.

MR. SUSSMAN. Lose ny thought right now.

MR. ANTALICS: How often do you hear from your
category captain, This is a good plan to use these
recommendations, this is what the retail er down the
street is going to be doing as well?

MR, SUSSMAN. That's not sonething -- quite
honestly I'm not cl ose enough to the -- first of all, we

don't have captains or partners, so the question is how

much feedback do we get fromthe vendors. |'mnot at
those neetings on a regular bases. | couldn't tell you,
so |l really don't know. | couldn't give you an answer
to that.

The point | was going to make, though, is that
category managenent is not a fixed either-in-or-out

position. It's very nmuch an evol utionary way of doing
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business. It's a set of guidelines and principles
that's constantly changing. 1It's evolving at each of
our own conpanies, let alone as an industry, and it wll
be different years fromnow or even next year than it is
t oday.

And cat egory managenent does not guarant ee
agai nst bad managenent. There is no end to the horror
stories that we can have of bad managenent out there.
They existed before. Unfortunately they'll exist in the
future. | think sonme of what we're tal king about is
throwi ng out the baby with the bath water wth category
managenent .

We think it's a superior way of doing business
than we did before business, but we also know it wll
change and it won't be the way we do business in the
future. Nothing ever stays the sane.

Part of the problemin the filmwe saw was that
there was a buyer who is given a change of title to
category manager and expected to do new work. It
doesn't work. You've got to train people. You have to
give theminformation, resources and the ability to make
good deci si ons.

You can't just say, One day you're a buyer, next
day you're a category nanager, because that's what

happens. They go to a vendor and say, Help nme, | don't

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



371

know how to do this nyself.

MR. ANTALICS: | wanted to get to Wn, and then
| wanted to hear a little bit fromour attorneys who so
far we've kept nmuzzled, so they can give us sone ideas
on how to stay out of trouble here.

MR VWEBER: | think the efficiency argunent is a
very strong argunent and support that whol eheartedly.

If we look at the U S. econony right now, and | ook at
the fact of collaboration across industries, whether it
be auto or conputer or what have you this has been one
of the key factors driving our econony at the |evel it
iS.

"' m not an econom st so don't throw theories at
me, but the reality is efficiencies working together has
driven a |l ot of cost out of the U S systemright now

| wanted to clarify one thing, and that is the
i ssue of auction. W're acutely aware of maybe two or
three retailers who do in fact auction off the category
captain position where the supplier has to pay for it.

That is a rare, rare case in terns of paying for
it. The criteria is usually nore like the criteria
that's been discussed earlier in terns of how one is
sel ected, because auctioning off may not give you the
right relationship wwth the right supplier to truly

serve the consuner, and that's a key issue.
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In terns of sharing, our retailer clients, and
t hose who are not our clients that we know, do not I|ike
to be working with a category captain or a teamthat
also is working with a conpetitor. They feel it's
actually a conflict fromthe manufacturer side in terns
of working wwth both retailers at a strategic |level so
cl osely.

The only tinme that we end up wth the sanme team
or sane group working with conpeting retailers is when
it'"s inefficient for the supplier, because there's not
enough work for one teamjust to work with one retailer,
and just so the econom es of the structure of the
supplier result in potential conflict where there is a
one supplier teamworking with two conpeting retailers.
That can happen.

In terns of sharing of information, if any
supplier walks into any retailer captain and is sharing
information froma conpeting retailer, that category
captain is not going to be a category captain because
t hat category captain, you know, is sharing your
information with the conpetitor, and there is a natural
human safeguard in this whol e process.

MR, ANTALICS: Bart?

MR VEITZ: | want to go back to a point that

M. Sussman nade. | think one has to be cynical about
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this in the sense that the reason that all ow ng one
manuf acturer to nmanage the category is not in the
retailer's best interest, is because that one

manuf acturer is going to be biased. | think that the
case that Ms. MIIls brought up was very salient about
how this person that's the dom nant manufacturer in
tortillas actually m ght be doing sonmething that's very
dysfunctional for the retail chain.

And ny feeling, although this doesn't really
hel p your day-to-day business, is that ultinmately that
category manager is going to recognize that that
domnant tortilla manufacturer is not acting in the
store's best interest, and that dom nant manufacturer
wi |l have much | ess influence over tine. | nean, you'l
W n out because you'll show themthe pictures.

| think it's unfortunate it's going to take
maybe a year for that to happen from your point of view,
but the systemw Il work out.

MR. ANTALICS: Let nme ask --

M5. MLLS: My | say sonething real quick?

MR. ANTALICS: Sure, real quick

M5. MLLS: | nust say | haven't been reset yet,
and it's still, what? |It's been nonths now.

MR. ANTALICS: Let me throwthis out to Irv and

Jeff and Chris. Having heard all of this, can you give
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us any of your thoughts, first as to naybe sone bri ght
lines as to where people ought to be, which side they
ought to be on just to stay in the clear? And maybe
give us sone idea as to sone of the tensions you've seen
in dealing with clients, where you see them com ng cl ose
to the line.

MR. MACAVOY: | think sone of the tensions have
been well identified by the prior speakers. |It's been
mentioned a couple tinmes that there is a tension here of
comuni cation and trust and opportunity for m schief, as
one person put it.

| guess the first takeaway | have is the great
chal l enge of training. Don nentioned how foolish it
woul d be to just throw sonebody into a new job
responsibility and say, Here do it, and sonme of you may
have seen the tape and said, Gee, that's crazy, that
coul d never happen, and then maybe now you're thinking,
Gee maybe it could, after hearing sone of the
di scussi on.

There is a great challenge here of | egal
training. Mybe the first takeaway or advice | would
gi ve people out of this is when you are doi ng your
antitrust training nake sure you have the category

managers there. They're in that key intersection of the

conpany.
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MR ANTALICS: [rv?

MR. SCHER: |'ve counseled in this area. |
don't think there's any reported litigation. | haven't
been involved in any litigation. And it's been on the
vendor side, and | always nake it clear to ny client, ny
advice first and forenost is that what you're doing is
only recommendi ng. The retailer nust make the decision
in each of these areas. That's the nunber 1 rule.

The second rule is the confidentiality of the
information that you're giving back and forth to that
retailer. As Wn said, if you're aretailer and find
out fromthat vendor information concerning your
conpetitor, you're not going to want that vendor to be
your category nmanager anynore.

Third, | counsel ny clients not to seek any
i nformati on concerning the retailer's plans concerning
the retail prices and pronotions of its conpetitors.
That's information that we shouldn't have in advance, no
matter where we obtain it. W certainty aren't going to
allow themto obtain it fromtheir conpetitors, and they
shouldn't do that indirectly by obtaining it fromthe
retailer.

Next, no joint activities, no co-captaincy. |If
the retailer wants to get information fromtwo

suppliers, wants to have two category captains, he
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shoul d do that separately. That should be the
retailer's decision, but we're going to do this
one- on- one.

Next, no recommendati ons to excl ude anot her
brand. As has been nmade clear here during this
conversation, it's usually the | argest conpany that
becones the category captain, and sonetines that can be
a dom nant conpany in a particular product category, and
it's just an absolute no-no to nake a reconmendati on
t hat excl udes anot her brand.

Now, all of this becones touchy when you factor
in private label. 1've been hearing that private |abel
is part of the plan. |It's the natural feeling of the
vendor that he doesn't want that retailer to be in
private label. |If the retailer is going to be in
private |label, we would like that retailer's price to be
as high as possible. Maybe we even want to coordi nate
our pronotional activities.

Vell, that retailer has beconme a conpetitor, and
t hat beconmes a very touchy, sensitive area for the
vendor, and frankly it's a difficult one to counsel on,
and the way | try to do it is to say, Wll, that
retailer as a private | abel seller is the sanme as
anot her brand manufacturer, and you've got to handle it

the sane way, very difficult.
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MR. ANTALICS: Jeff, any thoughts?

MR, SCHM DT: M ke, nmy thought is really we can
make this nmore conplicated than | think it really is.

It seens to me that all the antitrust concepts that we
saw on the video, that Irv and Chris have shared, apply
whet her we're tal king about category nmanagenent or not.
There is no category managenent exception to the
antitrust laws, and | think if you recognize that, that
these things are fairly straightforward.

| think you really have to be an extrenme cynic,
t hough, to think that the nove toward category
managenent, which at least in ny experience is basically
a nove of the industry away from asserti on-based
strategy to fact-based strategy, doesn't reap enornous
benefits for the industry and ultimately for the
consuner.

And absolutely we have to do it within the
paranmeters of the antitrust |aws, but of course.

MR, ANTALICS: On that note -- okay, a final
concl udi ng comment. Go ahead.

MR, REYNOLDS: |'ve been troubled by the nature
of the conversation, hearing that in fact a | ot of
peopl e think about grocery stores as being food stores,
or food and soap, and they're not. G ocers routinely

give over |large portions of their stores to a category
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captain with absolute or al nost absol ute control.

| made a little list if the retailers argue with
me they certainly can -- but |I'mthinking about greeting
cards and books and magazi nes and kitchen gadgets and
toys and pet toys and foil wap and filns and batteries
and specialty foods and hosiery and sporting goods and
continuity kind of pronotions, where you choose the
vendor and the vendor does in that space what they want
to do once you've nmade the selection up-front, but
day-to-day they nake all the decisions.

MR, SUSSMAN. | woul d chall enge sonme of those
categories but | think the principle holds. You're
right. Once we choose greeting cards, we m ght choose
Hal | mark to be our partner, but we m ght also insist on
havi ng sone boutique spinners in the store as well, but
within the Hall mark space they' re decidi ng what cards go
where. They manage that 100 percent. W don't try to
tell themwhich St. Patrick Day's card to put in what
pocket .

So | think the principle that you're tal king
about is correct, but sone of those categories we are
taki ng control of, nmagazines, books. W are now
starting to decide what titles will go in one place on
the rack ourselves, but | think still the vast mgjority

of retailers in those categories are handing that off to
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sonebody el se.

MR. REYNOLDS: | was just guessing what it m ght
be maybe, and it seens to nme it may be 20 percent of the
pl ay space in the store is in categories |like these.

MR. ANTALICS: Irv and then Chris and then we'l|
get Bob and any final concluding coments so we don't go
over.

MR. SCHER: There may be a m scommuni cati on
here. If we're tal king about rack jobbers, that's a
m ddl eman, a distributor who probably has everybody's
product or all the products he wants to carry, and he is
given that space or that category by the retailer such
as in magazines and in sone of the categories you' ve
tal ked about .

MR. REYNOLDS: | wasn't thinking from an
antitrust point of view | was just thinking that the
di scussion in the broad sense has gone to individual
slots on shelves, and retailers don't decide on every
i ndi vidual slot on the shelves. They sell sections as
wel | .

MR. SCHER: But the issues that we've been
tal ki ng about don't conme about when you're dealing
wWth -- the antitrust issues when you're dealing with a
rack j obber.

VMR GARMON: Chris?
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MR, MACAVOY: Just quickly. | associated nyself
with what Jeff Schm dt said on the other end. Done
properly, legitimately, with antitrust training,
cat egory managenent can be and should be a terrific
thing. It is very pro consuner. It's very efficient.
And it would be a bad thing if sonehow t he takeaway from
this programis that, hey, this is a hot area, let's
stay out of it, particularly because done legitimtely
and properly it really has, as has been put here, the
prom se of getting sonme of the seat of the pants
deci si on maki ng out of the industry.

And to the extent slotting all owances are for
sone retailers, sort of a seat of pants, gee, it's there
so I'll ask for it or it's there so I'll take it,
category managenent can get that kind of decision-nmaking
out of the process, and hopefully for those people who
are concerned about slotting all owances nake it fade as
an issue.

MR. ANTALICS: Bob?

MR, STEINER: One comment or one question on the
| ast thing. You frequently see literature about people
who are chanpi ons of category managenent agai nst
slotting fees and say that's a way to not translate
consuner preferences into the SKUs that you carry. That

distorts the process, so in a sense -- but they can be
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conbi ned, too. But there is at |east in the product
category managenent area basically a thrust for
efficiency, | think, which is good.

Anot her question | had on the |ist, Bob, that
you had. 1've read that Kraft in the freezer
conpartnent and Phillips Mrris in the tobacco area have
| ong essentially been category captains who have pretty
much conpl ete control of SKUs

Is that correct or not?

MR. ANTALICS: Scott?

MR. HANNAH. | can't address those conpani es
directly, but I"'mafraid we're getting off the track
here and attacki ng category nmanagenent. W're not. |
think it's an excellent idea as a small manufacturer.
The gentl| eman down here said the opportunity for
m schi ef exists, and that's the key issue. Please don't
forget that.

We're tal king about antitrust issue, and if
you're not a major player, or as Bob said if you don't
have a major rep, a broker representing to you, you're
going to be in big trouble, even if you have a top
selling item \Why? Because that itemw !l wnd up
behind the hinge in the freezer door cabinet. And the
next time around, all of a sudden, sales are down as

done sal es go.
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So please don't | ose sight of what we're tal king
about here. A lot of that video was very, very true.
Thank you.

MR. ANTALICS: Thank you everybody for your
participation. | think we've learned a |ot.

MR. GARMON: We'll neet back in ten mnutes to
start the next panel at three o' clock break here.

(A brief recess was taken.)
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MR, BALTO It's three o' clock, and we're ready
to start our final panel. W really appreciate all the
attenti on people have given us. Just a few housekeeping
notes. A variety of you have seen this | arge package of
docunents in the back that [ ooks like it's a | engthy
paper by Steve Salop. It actually includes paper from
Bob Skitol, including the petition fromthe Independent
Baker's Association and a paper by Alan Sil berman and a
paper by Dan Savri n.

You can expect in the near future that the
papers presented here wll be posted on our web site.
Sonetinme relatively soon we'll post the names of all the
speakers, and hopefully wthin a few weeks we'l |
actually put a transcript up here.

Today our expert policy panel really is one of
the nost inpressive groups of antitrust |awers and
econom sts | can imagine putting together. | have to
wonder in putting together this workshop why it is that
of the businessnmen we called, a |arge nunber of them
weren't able to make it, but the | awers and econom sts
all seened to be readily able to make it. | don't
under stand this phenonena.

Anyway, we're under a very tight schedule. W
have a set of questions for each of the speakers. Wy

don't we again begin by introducing ourselves starting
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with Mark G dl ey.

MR G DLEY: H. Mirk Gdley, Wite & Case
Washi ngton, D.C.

MR. BLOCH. Ron Bl och, MDernott, WIIl & Enory,
Washi ngton, D.C.

MR. GARMON: Again Chris Garnon, Federal Trade
Conmi ssi on.

MR. MACAVOY: Chris Macavoy from How ey Sinon.

MR, SCHER. Irv Scher, Wil, CGotshal & Manges.

MR. WARREN- BOULTON: Rick Warren-Boul ton, M CRA
Washi ngton, D.C. | gather there's nobody here who isn't
from Washi ngton, D.C

MR. SILBERVMAN: Al an Sil berman, Sonnenshei n,
Nat h & Rosent hal, Chi cago.

MR. SKITOL: Bob Skitol, Drinker, Biddle &
Reat h, Washi ngt on

MR. STEUER Richard Steuer from Kaye Scholer in
New Yor k.

MR. SAVRIN: Daniel Savrin from Bi ngham Dana in

Bost on.

MR. AVERITT: Neil Averitt fromthe FTC

MR, SCHM DT: Jeff Schmdt, Pillsbury Mdison &
Sutro.

MR, SULLIVAN: Mary Sullivan. [|'man econom st

at the U S. Departnent of Justice, antitrust division.
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MR. GUNDLACH: Greg Gundlach at the University
of Notre Dane.

M5. DESANTI: Susan DeSanti, Federal Trade
Comm ssi on.

MR. BALTO David Balto, Federal Trade
Comm ssion. Since Dick Steuer hasn't been here before,
| will tell himthat the way you're recognized in this
forumis by lifting up your name card and putting it
vertically.

We're going to | ook at four categories of issues
today. The first is the issue of market structure,
buyer power and nerger enforcenment. The second is
what's a good slotting enforcenent action. The third is
what ki nd of enforcenent action should we consider in
the category managenent area. And finally, what if
anyt hing should the FTC do in ternms of guidelines and
future studi es?

To sort of pose the market structure buyer power
i ssue, |'ve asked Dan Savrin to go and present sone
i deas that he's devel oped at nuch greater length in a
paper in the Boston Col |l ege Law Revi ew. Dan.

MR. SAVRIN. Thank you David. | guess David
wanted to make sure everyone was kept on their toes,
because he's asked ne to start off by tal ki ng about

sonet hing arising out of a Finnish supermarket nerger.
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But the European union has | ooked at issues in a
much nore concentrated market than we have, and has
identified a nunber of concerns that it has with regard
to market structure and retail power. The question that
| pose, at |east posed as part of the beginning of this
session, is whether U S antitrust |laws, as both
interpreted and enforced, ought to address issues of
retail buyer power and the gatekeeper roles of |arge
retailers in the overall retail marketplace. For
today's purposes we'll focus on grocery, obviously.

The issue was, What is a gatekeeper? In |ooking
at the market in Finland, the European Union identified
the gatekeepers as large retailers who essentially
performed a gatekeeper function by having dom nance over
both the procurenent and the consunmer market pl ace.

And in that capacity they identified the
retailers as really having the ability to exercise
mar ket power to determ ne who anong the producers have
access to the retail marketplace, the terns in which
t hey have access, and basically | everage over those
suppliers. At the sane tinme the consuner wasn't
necessarily a beneficiary of that retailer power, which
is generally a primary assunption in our antitrust
anal ysis of buyer power in the United States.

They al so | ooked at the issue of increasing

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



388

consolidation and increasing private | abel issuance.
The powerful retailers not only exercise the ability to
control and constrain supply in the consuner

mar ket pl ace, but were essentially both a buyer and a
conpetitor of their suppliers.

So wth that all said, the question is: Do
those issues apply to the U S. marketplace? And there
are a nunber of changing dynamcs in the U S
mar ket pl ace which bring that issue to the fore, nost of
whi ch have al ready been di scussed here today.

Anong those issues are the increasing
consolidation in the U S. marketplace. Wen | wote or
sat down to start witing the paper which David
menti oned, about four years ago, the top four
conpetitors in the U S. supermarket marketplace had
about 25 percent of the overall market. Today according
to Supernmarket News that nunber stands at about 42
percent of the market retained by four firns.

In that time period, Wal -Mart was denoted as the
third |l argest grocer in the United States. Today
Wal - Mart is denoted as the second | argest grocer in the
United States, sonme 1/10th of 1 percent behi nd Kroger.
The question then arises as to whether we need to | ook
at buyer power and narket consolidation issues and

figure out whether the retailers both in grocery and
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el sewhere are functioning as gatekeepers in the U S.
mar ket pl ace and controlling both the procurenent

mar ket pl ace and the consuner marketplace. |s that an
i ssue that needs to be of concern, today or for the
future?

MR. BALTO Let ne first ask, what did the EC
characterize as a gatekeeper? Wat are the
characteristics that they look to to say that these
firmse would serve in this gatekeeper role?

MR. SAVRIN. Well, they | ooked at the overal
mar ket and the general market share, and nade
determ nations by | ooking at the actual supply chain to
figure out whether individual suppliers had appropriate
alternatives available to themother than the
potentially nmerged entity. | should note in that
scenario the nerged entity had Iike 55 percent of the
overal |l Finnish market.

MS. DESANTI: So is that anal ogous to the
excl usi ve-dealing type of analysis -- the sense of
focusi ng on market share? O what other questions
beyond t hat were asked?

MR. SAVRIN. Well, they focused on market
share. They al so focused on excl usive dealing, but they
| ooked quite closely at whether the supplier had an

alternative outlet and | ooked at whether, if they
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all owed the nerger to go forward, there would be no
alternatives for suppliers other than that market. |If
t hat conpany, the potentially nmerged conpany, was the
only source for purchasing or the primary source of
purchasi ng they determ ned they essentially had power
over the procurenent marketpl ace.

M5. DESANTI: Could you explain, was the harm
articulated in ternms of harmto the ultinmte consunmer in
the marketplace or harmto the supplier?

MR. SAVRIN. In the European Union anal ysis they
| ooked at it in both contexts. | in ny comments focus
much nore on the consuners, since that's nmuch nore of
the U . S. orientation.

MR. BALTO O course we |ooked at a simlar
concept in terns of the significance of a single retai
chain and its ability to exercise power on the buy side
inthe Toys R Us litigation. 1In the Toys R Us
l[itigation there were sonme critical factors that
suggested that it was relatively essential to the |large
manuf acturers to be able to sell a nunber of their toys
through Toys R Us. And Toys R Us was a much nore
significant distributor because it was nuch | arger than
t he ot her chains.

Ri ck?

MR. WARREN- BOULTON: | guess to an econom st it
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seens to me that in a sense it's msfocused, if indeed
you accept the proposition that the fundanmental thing of
concern is attenpts by dom nant manufacturers to use
control over downstream stages to exclude rivals,
whet her you think of that as the Mcrosoft case or
ot hers.

The critical issue is whether or not those
gat ekeepers are the only way to reach a particul ar group
of custoners. It doesn't really matter how many
custoners there are. |In other words, the idea that the
share that that small group of gatekeepers woul d account
for is large, is irrelevant. You can enter into
excl usionary contracts wi th hundreds and hundreds and
hundreds of tiny little gate keepers. Certainly OEMs
qualify in that characterization

So the necessary condition for these kind of
contracts to be used exclusionarily is not that those
downstream firns have a |arge share of the market. It
is sinply that they happen to be the only way to reach a
particul ar group or group of custoners. But they don't
have to have a | arge share.

And this is not sonething to be confused with
ot her nonopsony power or nonopoly power on the part of
the retail level. |If you used those guidelines in

M crosoft and asked, "Are the OEMs gat ekeepers," there
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woul d have been no OEMs that are that size, and you
woul d have thrown out the Mcrosoft case.

So it's not the share of any individual or the
concentration of the retailers. Sinply the question is,
Can you enter into a contract with a | arge enough group
of themso that you can foreclose rivals fromaccess to
cust oners?

MR SAVRIN: If | just can respond quickly, |
think in the retail narketplace, as opposed to the
manuf acturi ng and maybe the software marketpl ace, you
woul d have to have critical mass either within a region
or nationally in order to be able to essentially perform
a gat ekeeper function.

| think that differs from other markets

MR. BALTO |Is there a suggestion by anyone that
we have the potential for gatekeeper problemhere in the
super mar ket industry. Bob Skitol ?

MR, SKITOL: | think the gatekeeper power in and
of itself is not necessarily bad or anti-conpetitive or
sonet hing that causes a slotting allowance to be
anti-conpetitive. | think buyer power is inportant --
IS a necessary but not sufficient condition to slotting
al | owances being used in a way that is anti-conpetitive
at the retailer |evel

And | think market power at both |evels, at the
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retailer level, and at the manufacturer |evel, are
probably necessary but not sufficient conditions to
slotting all owances creating an anti-conpetitive effect
or exclusionary effect at the supplier |evel.

MR. BALTO Let's hold that thought for when we
get to what woul d make a good slotting all owance
enforcenment action. Let's just stick with nerger
enforcenent. Based on the panel just before |unch, does
anybody think that the FTC needs to ranp up its efforts
at | ooking at the buyer power issue in supermarket
merger enforcenent, and if so, why? Yes, Chris?

MR. MACAVOY: Just to respond to that. | think
it is an issue that is already being | ooked at, is ny
experience having been in investigational hearings and
supermarket nmergers. This is not a brand new questi on,
but it is sonething that is being asked about the
nonopsony i ssue.

One thing, and | think you alluded to it this
nor ni ng, that perhaps gets attention is that sonetines
the efficiency clains that are brought in sound |ike
they're prem sed on buyer power. Sonmebody m ght cone in
and say, W're going to | everage our size and to | ower
prices and go on to explain why that's good for
consuners.

Well, that kind of presentation naturally |eads

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



394

to sone questions about, CGee, is there a nobnopsony issue
here? In ny view those things are like unicorns. |It's
not really out there, but the questions are pertinent
guestions, and they are being asked. | think they
shoul d be asked.

MR. BALTO Ron Bl och?

MR BLOCH | think that there is a very, very
di stinct need for power buyer policy and nerger policy
beyond that. |If you |ook at the half dozen firnms that
t oday account for sonmewhere between 40 and 50 percent,
which by the way is a |l evel of concentration at the
national level that this country has never seen before
in the grocery industry, with the exception of one of
those top firnms, there's only one of themthat got there
through its own internal expansion.

The rest of them got where they are today
through a series of very large nergers and
acquisitions. Basically the Comm ssion's traditional
approach, which I don't say is the wong approach, but
| ooking at the seller side, focuses on overlaps of
stores in particul ar geographic markets. To get a deal
done you have to sell off enough of those stores to
elimnate the anti-conpetitive effects in those markets.

But the buyer effects, the effect that it has on

creating the kind of retail organizations that we have
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heard for the last day and a half to varying degrees do
have the ability and in practice exercise their power by
obt ai ni ng preferences of one kind or another, whether
it's slotting, whether it's pronotional allowances,
whether it's special prices, special packaging. That
doesn't seemto filter into the nerger analysis, the
buyi ng side of the equation. | really think that this
is sonething that should play a larger role in nerger
anal ysi s.

And there's an anomaly here. W sit here for
two days tal king about the exercise of buyer power, and
when there is a nerger that takes place, the Conm ssion
has a policy. It's not a rule, but it's just an
internal policy that requires, to the extent possible,
that all the stores in a given geographic market be
divested to a single firm

In a market where there are a significant nunber
of stores to be divested, that policy favors inherently
strengt heni ng the power buyers that we've been talking
about. | think that's kind of an anomal ous result.
Again it requires sone sort of harnonization of the
policy toward power buyers and the way the nerger
process functions.

MR. BALTO Al an Sil berman?

MR. SILBERMAN: The question it seens to nme, is
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not whet her you shoul d consi der buyer power in a

merger. It's how you look at it. Do you look at it
over sonme period of time, projecting into the future,
recogni zing as we've heard for the last day and a half
that there's an incredible velocity of change in the
distribution system and that the snapshot you take today
may not really be very accurate?

Do you | ook at wi thout inposing one nodel or
bi as and say, This is the way conpetition is supposed to
take place, or all preferences are necessarily bad. The
probl em we have here is that while we don't like it,
conpetition is not neat. Conpetition doesn't work out
to be everything in nice orderly rows.

It's nore |ike Dupont Crcle was before they
built the underpass under it. Utimately | think what
you will conme to after you consider all this is a
recognition that what you're really tal king about is not
structure but behavior, and that you have other |egal
avenues for dealing with behavior, and therefore really
when you get all done, it doesn't have a mmjor effect on
your nerger anal ysis.

MR. BALTO Dick Steuer?

MR. STEUER | think in a real sense the
gat ekeeper function is being factored into nerger

analysis, in terns of |ooking for |ocal nonopoly power
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or at | east market power, so that again it goes back to
the notion of the strength of consuner preference,
consuner loyalty to a particular seller.

| f there are supermarket chains that are
merging, giving themstrength over particul ar markets
where they have an enornous market share and there's a
strong consuner preference for shopping in that kind of
an outlet, then they very well may have the kind of
power that you can be concerned about. But | think
that's part of the traditional analysis already in
| ooki ng market by market, which is normally what's done
in acquisitions of this kind, and al so what was done in
St apl es.

MR. BALTO Mark G dl ey.

MR. G DLEY: Very briefly. First | will echo
what Ron said, that | think in divestitures you want to
| ook long and hard at some of the smaller chains buying
stores. It can be an excellent chance for themto pick
up sonme stores at 10 cents on the dollar.

The second observation | would nmake is that you
mentioned that there are four firnms, and one has gotten
there by organic gromh. It is going to continue to put
enor nous pressure on this industry. The consolidation
wave is not sonmething that is just the design of

i nvest ment bankers. The consolidation wave i s response
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to a 1,400 to 1,600 basis point gap in sales, SG&A gap
that is owmng not only to unions but also to the nunber
of SKUs that the supermarket industry carries.

In terns of the gatekeeper function, if you were
to do 10-K studies, | think you would find that nom and
pop, ethnic, health-food stores are often the incubator
for the pure startup. That was true of Nantucket
Nectars. |It's also true of, for instance, Snapple.
Snappl e then becones extrenely well distributed when
they break into supermarkets. They can break in at five
or ten stores. Soon they take over the full chain of
t he super market.

There's actually sone free riding going on in
terms of the gatekeeper function, because once the
super mar ket s assi st Snapple in becomng a well
recogni zed national brand, soneone |ike Costco can free
ride on the devel opnent and pronotion of Snapple and
skimthe best SKUs.

Is that right? Is it wong? 1Is it noral? |Is
it itmmoral? I1t's just conpetition, but nerger
enforcenment | think already does but nust continue to
take into account this enornmous gap. |If it's the
contention of the FTC staff that nmy client or sone of
t he ot her supermarket chains are buying at exactly the

same price as Wal-Mart and getting all of the benefits
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as Wal-Mart and getting all the category managenent
support for free that Wal-Mart gets, you know, that
woul d be very surprising to ne.

M5. DESANTI: | think it would be useful -- |
would i ke to just ask Dan to expand a little bit nore
on the point of when buying power can end up harm ng
consuners in the marketplace. It's sonething you said
you focused on in your article. The nonopsony issue is
sonething that's gotten less attention in antitrust.
One of the things that is difficult about it is
sonetimes buying power can in fact reduce prices to
consuners, so the question then becones what's the |ine
over which it needs to go in order to result in consuner
harm We'll start with Dan and then others may have
observations on that as well.

MR. SAVRIN: | think you have to | ook at the
mar ket pl ace. I n grocery today, | think Mark makes two
good points in terns of the other parties that are out
there -- the clubs and the Wal -Mart enterprise. You
need to take those into account in order to determ ne
whet her there really is a gatekeeper role, and whet her
there is a reduction in price, an ultimate reduction in
price to the consuner overall.

When you get to other markets, and grocery |

t hi nk may be heading that way with consolidation, you
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can | ook at other marketplaces where there is greater
concentration, where you do have an operation |ike Toys
"R Us which is the place where conpani es have to be.

We generally assune that if a conpany has buyer power,
it can in fact reduce the price take it pays and w |
tender that reduced price over to the consuner.

| f you get sonebody who is in a gatekeeper role,
the question is, Do they really need to do that and do
they do that? Because it seens that if they' ve got
control, significant control over the procurenent market
and they're the place for the consuner to get the
products, the question is, Do they need to do that
functional |l y?

And if they do, then we know that the consuner
is benefitting. But they may not have to do that, and
they may not do that, and in the Toys R decision there
were sone allusions to whether or not that was the
case. The question is in that scenario or other
scenarios that are simlar, does the consumer benefit
fromit or does the retail nmerchant just benefit from
t he gat ekeeper power, and not need to pass on any of
t hose benefits to the consuner?

MB. DESANTI: Rick?

MR. WARREN- BOULTON:  Yeah, | think, follow ng

on, that we have two concepts that are very, very
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different. W have a concept of buyer power and a
concept of nonopsony. The reason why peopl e confuse
themis that both buyer power and nonopsony lead to

| oner prices to the supermarket, but that's where the
resenbl ance ends, because you have a different quantity
effect.

I n buyer power, what happens is they negotiate a
| ower price and they buy nore. The nonopsony, they buy
|l ess, and that's why they get a lower price. So if you
wi sh to distinguish between buyer power, which is good
for consuners, and nonopsony which is bad for consuners,
what you need to ask is the question, Wen you have had
mergers -- and certainly the FTC can answer this
question -- if you | ook at nmergers and you say, W
identified those areas where we were concerned or were
potential candi dates for buyer power and nonopsony, | ook
at what happened after the nerger.

For that group of products, did the prices of
t hose products relative to other prices of supermarkets
rise or fall? D d the output or sales of those products
rise or fall? |If the prices of those products fel
relative to other products and the output of those
products rose relative to other products, what you' ve
got is buyer power.

If the prices rose relative to other products
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and the output fell relative to other products, what

you' ve got i s nonopsony power. Rather than worry about
whi ch head of the pin you're on, it seens to ne that's a
guestion, that now you have had enough experience with
super mar ket markets, that you can actually answer
guantitatively. |It's not that hard to do.

MR. BALTO Ron Bl och.

MR. BLOCH. Rick took the words right out of ny
mouth. It seens to ne that what you really need to | ook
at is what happens to prices after the nerger, conpare
themto prices before the nerger, and see whether any of
that | ower acquisition price is passed on to the
consuner, or does it drop to the bottomline for the
benefit of the investors.

And you're not going to learn that in a
wor kshop. You' ve got to send out sone subpoenas.
think that's what's really is mssing fromthe equation
her e.

MR. BALTO Let nme go on to the next topic. W
woul d i ke the panel to tell us what would be a good
slotting enforcenent action. |In doing so we would |ike
to get a picture for us and the audi ence about what
kinds of slotting activity we should be nost concerned
about. Can we also make an effort to describe types of

slotting activity that we really shouldn't be concerned
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about at all, that m ght even fall into a per se | egal
cat egory.

So let ne open it up generally. Wat are the
factors the FTC should | ook at for finding a good
slotting all owance case. G eg?

MR. GUNDLACH: Well, 1'Il speak mainly to the
anal ytical framework that | think has cone to the table
over the last couple of days. | think that provides you
with a basis for understandi ng what a good slotting case
is. If we're attenpting to understand what slotting
fees are and what their effects are, | think the first
thing we need to do is conme to terns about what we care
about .

Over the last two days there's been considerabl e
di scussion of different criteria that we care about,
things like efficiencies, things like price, things |ike
process of rivalry, things |like innovation, choice,
fairness. |I'mnot sure all of those criteria are
conplenentary, so | think we need to westle wth what
we are interested in.

And havi ng decided that, | think the next
challenge for us is to attenpt, for any particul ar case,
to organize the facts in a way that reveal the issues.
As we've seen over the last two days, there have been

sone things that allow us to do that.
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| think the first thing we m ght be | ooking at,
maybe not necessarily in this order but an inportant
factor is, Who's notivating the arrangenent? The | ast
two days we' ve tal ked about upstreameffects, and we
tal ked about downstream effects. The type of
exclusivity on the part of the manufacturer being a
downstream effect, and we've al so tal ked about an
upstreameffect as it relates to retail ers and nonopsony
power and their ability to | everage their place in the
mar ket pl ace and obtain these fees from manufacturers.

| think in addition to that factor we need to
consi der the domnant factor. Are we dealing with
domnant firns either at the manufacture or the retai
| evel , and how does that m x? The presence of dom nance
obviously creates tension for the process of
conpetition.

| think in addition to that, a third factor is
what type of fee do we need to understand? What type of
fee are we dealing with? W've tal ked about the issues
that are confronted when we deal with a fixed fee, an
up-front fee as sonething that's differentiated froma
fee that's tied to volune or a fee that's spread over a
period of tine.

In addition, what has energed over the |last two

days is another factor, and that is whether or not we're
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dealing with a new or an established product. The pay
to stay fee is one for an established product, and we
shoul d be aware of the differences that are there,
particularly as they relate to efficiencies when we

di stingui sh between a new product type of scenario and a
fee for an established product.

| think beyond that, one of the things that's
revealed to ne is we don't know nuch about the structure
or process of the arrangenent. |In terns of where we go
from here, understandi ng exactly what happens when that
fee is paid, where it goes, howit's accounted for and
what types of efficiency outcones are achieved are
things that we need to get inside that black box and
begi n to under st and.

Finally, then, other practices. W tal ked about
category managenent. | imagine there's a |ot of other
things that blend into the negotiation between the
manuf acturers and the retailers. | think that's an
inmportant thing to put on the table.

MR. BALTO Well, fromthis side of the table
you can see that nobody is interested in responding.

Wiy don't | start off with Alan Sil berman, and why don't
we try to focus on the taxonony that G eg has prepared
for us.

MR. SI LBERMAN: Taxonony. That sounds |like a
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barrier to entry. |1'mgoing to steal Rich's thunder
because | think he said it this norning, and he said it
correctly, that the fundanental issue is the situation
where dom nant manufacturers engage in conduct that is
an attenpt to do sonething that's alnost a bribe to
raise rival's costs. | don't know that | would cal

that slotting all owances, but that seens to ne to be the
f ocus.

| would add to that, possibly nore broadly
echoi ng Steve Sal op, that manufacturer-initiated
strategi es on exclusive dealing are worth sone | ook at,
and possibly also the question of action by retailers
whi ch has the effect of denying information to other
manuf acturers. That conmes out of the category captain
ar ea.

What | woul d exclude from enforcenent activity
for all sorts of reason are the things that are the nore
classic slotting all owances -- the one tine paynent
demanded by retailers for access, other sorts of things
like that, the bidding situations. That's the way |
woul d cut it.

MR. BALTO Can you el aborate on those | ast
two? What's the one tinme fee and what's the bidding?

MR. SILBERMAN:  Well, the classic slotting

al l omance that | think we really are tal king about is
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and

there's an up-front paynent for access for the new
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question? |Is it possible for a slotting all owance to be
used as a strategy by a dom nant manufacturer as an
attenpt to raise rival's costs, and what are those
situations?

MR. SILBERMAN: | don't think so, for two
reasons. One, | would use the phrase slotting all owance
only where it's demanded by the retailer, and therefore
| would distinguish fromthe manufacturer-initiated
situation. So, no, it wouldn't be that kind of a
si tuation.

Number 2, | look at the slotting all owance, or
nmore precisely the new product introduction cost item
as being a one-tinme short-termevent. Therefore, it's a
| ousy strategy to raise rival's costs. |If soneone
really wanted to do that, they woul d do sonet hing el se.

MR, BALTO What if it wasn't requested by the
retailer? Wat if you had evidence it was a
manuf acturer inspired strategy?

MR. SILBERMAN: Then | think it noves to a
different category. One of the prem ses, certainly
developed in all the long witten stuff that | have, is
that we ought to stop tal king about the word slotting
al l omance, and we ought to be nore precise and talk
about different categories.

Were you are dealing with manufacturer
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initiated conduct, I wll pay you. | haven't heard of
anybody who offers to pay not in return for sonething,
so there nust be sonething that's com ng back. Ckay,
now what is it? Is it exclusivity? 1Is it creating sone
barrier to a designated conpetitor? There's sone
reason.

Those are things that now call for further
anal ysis. They still may not be inproper, but they nove
away fromthe first category.

MR BALTO. Irv?

MR SCHER: Well, | just want to add a little to
what Al an said, because | agreed with everything, and
the last part. An auction for scarce shelf space hardly
violates the antitrust laws, and there's a neeting
conpetition defense built into the Robinson-Pat man Act,
so that certainly is not a practice that the Conm ssion
shoul d chal | enge.

In addition, | cannot fathom a secondary |ine
antitrust case comng out of a situation |ike MCorm ck,
which | aman outsider to and just read. The |esson
took away fromthat case for ny clients is if you're
going to drive your conpetitors out of business, and can
stay above cost when you do it, then do it quicker by
giving the lower price to everybody rather than

di scrim nati ng agai nst sone.
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MR. BALTO Rick?

MR. WARREN- BOULTON:  This is just perfect. [|I'm
seeing attorneys with whomI|l'min agreenent. | would
only add one nore condition to this. | think, based at

| east on this end, that what we would do is just

saf e- harbor any new product. |In other words, we're only
tal ki ng about established products, and then what are

t he hoops that you would have to run through at the very
| east ?

The first is that it's really not a slotting
al l omance. |It's an ongoing paynment. |It's not a one
time matter, so first it has to be sonething that's
initiated by the manufacturer. This is sonething that's
being initiated by the retailer. This is not sonething
of concern.

Secondly, it has to be initiated by what we
woul d call a manufacturer with nonopoly power, the
ability to raise prices and exclude rivals. This is how
t hey exclude rivals.

And third, the exclusion has to make sense. In
order for exclusion to nake sense, a necessary condition
has to be that when you | ook at the downstreamfirms, if
you like bidding on an all or nothing basis, it's
difficult or inpossible for the small firns.

It's got to be the case that the small firm--
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the rival -- would find itself at a conpetitive
di sadvantage if they had to bid for the whole rather
than a part of it. That was true of Mcrosoft. That's
a very small nunber of cases. You narrow yourself down
to a set of cases where you can, in fact, argue that
there really is a potential conpetitive harm If you
satisfy all those criterion, you bounce back and say,
Well, is there an efficiency defense on the other side.

But | think to run through at |east those three
hoops -- initiated by the manufacturer, manufacturer
wi th nonopoly power, and that the characteristic of the
downstreamfirmis that the rival cannot conpete on an
all or nothing basis as opposed to for a part of their
busi ness -- those are three necessary conditions, not
sufficient but necessary conditions for there to be
har m

MR. BALTO | want to try to get joinder on
Rick's three points. |Is there anyone who disagrees with
Ri ck's three points?

MR. SKITOL: | think everything so far is
i gnoring the Robinson-Patman Act. D scrimnation is a
factor that is rel evant.

MR. BALTO Let's set that aside. W want the
scenario for a Sherman Act case. |Is there anybody --

MR. MACAVOY: David, let nme just add one thing.
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| agree conpletely with the comments that have been nade
that a bidding context ought to be outside of our area
of concern. But on the question of, WlIl, a distinction
ought to be nade between new and exi sting products, you
just need to be careful about how you're defining new.

The coment was made a couple of tinmes today
that, Hey, waternelons have been around forever. True.
Branded produce has not been around forever. There's a
reason why you're seeing a |lot of the tension and
friction comng out of the produce sector.

It is because that is now becom ng a branded
sector with all these prepackaged products, the
wonder ful sal ads, et cetera, so we need to be careful.
"' mnot sure we can devel op a workabl e definition of new
pr oduct .

M5. DESANTI: Bob, let nme ask you, just |ooking
at it as a Sherman Act issue, and | eaving aside the for
t he nonent the Robi nson-Patman Act, do you agree with
the criteria that have been set out here, and if not
why ?

MR. SKITOL: Not entirely. |If we can broaden
t he scope, though, to not just the Sherman Act but to
Section 5 of the FTC Act questions, | think there are
ot her circunstances beyond Rick's criteria where

slotting all owances can cause accunul ative
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anti-conpetitive effects upstream and potentially
downstream al so, and that ought to have | ega
ram fications.

You coul d have a situation where a manufacturer
gl adly pays an excessive slotting fee for a new product
entry without an explicit exclusivity quid pro quo, but
wi th an exclusionary effect, and it has an excl usionary
ef fect because the anpbunt is excessive. |If the fee was
a fee that bore sone reasonable relationship to new
product introduction costs, | would say safe harbor,
cl ose the books, don't even |look at it.

But if it's a situation where the anount of the
fee, and we've heard lots of exanples in the | ast day
and a half where this is the case, if the anmount of the
fee is way beyond any concei vabl e cost justification,
then the efficiency story doesn't apply. W don't have
to worry that we are interfering with an efficient
practice, and the paynent is likely to be
entry-barrier-raising vis-a-vis smaller rivals. Then
the situation is worth a close |ook as to whether there
is at least, if not an explicit exclusivity quid pro
guo, then at |east sonething inplicit or an exclusionary
anti-conpetitive effect fromit that warrants
enf orcement concern.

MR. DESANTI: Am 1 right in taking from what
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you' re saying that what would signal to you, as a
potential problem is the size of the fee as neaning
effectively that exclusivity would result? This rather
than an enforcenent action directed at, There is too
high a fee, because in general antitrust doesn't get to
say, Well, those are high prices, we don't |ike them |
think we'll attack them now?

MR. SKITOL: No, no, but this is a context of
mar ket power being exercised at both levels in a
mutual ly reinforcing manner. It's an artificial
one-tinme paynent. That's another differentiator |I would
draw. | think it's inportant to distinguish between the
flat one-tinme paynent unrelated to volune versus a
slotting fee that is in the formof a per unit
di scount .

| woul d basically exenpt or imunize the per
unit discount fromany serious scrutiny. The difference
between the two is it's the huge excessive one tine flat
paynment unrelated to volune that causes the real problem
for small er manufacturers, versus the per unit discount
whi ch even small manufacturers ought to be able to
afford over tine.

And secondly, the per unit discount is nuch nore
likely to end up translating in to a downstream | ower

price to the consuner. So there is the potenti al
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of fsetting good fromthe consuner standpoint versus the
flat paynent unrelated to volunme is much nore likely to
go into the retailer's bottomline.

MR. BALTO (Ckay. |Is there anybody el se who
di sagrees with the three set of points that R ck
Warren- Boul ton nade? Neil?

MR. AVERITT: | don't exactly disagree with
them but it does seemto ne that the real world may be
in some respects a little nore intractable and a little
nmor e ambi guous than sone of the tests that were
suggested seemto count on it being.

It would seemto ne, first of all, that it may
be hard to draw a distinction between up front paynents
and paynents over tine, at |least for certain product
lines where a manufacturer's product |ine may change
fromyear to year as new products are introduced and old
ones are phased out. So the distinction between pay to
stay and up front may begin to get a little blurry.

It may also get to be a little blurry whether a
particul ar paynent is actually instigated by the
manuf acturer or the retailer. There's probably a
certain amount of tacit bargaining that goes on there,
and how that affects the ultimate answer, | don't know,
but it may affect the ease of applying certain tests.

MR. BALTO Mary Sullivan, are you going to
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agree with R ck?

M5. SULLIVAN: First 1'mgoing to say that
there's always anbiguity in these issues, and that's why
you usually have to hire econom sts to help you think
about them

MR. WARREN- BOULTON: My kind of gal.

M5. SULLIVAN: | don't really want to chal |l enge
the criteria, but I do have a question that R ck m ght
be able to help ne with. It seens that the theory that
you're using to evaluate whether these fees are
anti-conpetitive are the basic raising rival's cost
theory, or that is a theory. That's the one | was
t hi nki ng about .

And | know, according to this theory and maybe
other theories, that retailers can certainly benefit
fromthe fees as well as manufacturers. So if a
retailer can | ook at a situation and say, Hey, maybe |
could get this one manufacturer to pay ne a fee and it
coul d exclude this other one and | would be better off,
then why wouldn't a retailer in that situation initiate
a fee?

MR. WARREN- BOULTON: | guess a coupl e of things.
One, | think there is a raising rival's cost, and
there's a variant of Steve's thing which is reducing

rival's revenues, is you're willing to pay less for the
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rivals. Are you referring to the idea that retailers as
a group like slotting fees, but they're higher in
mar gi nal price to everybody, and so they're

nore likely-- a formof inplicit exclusion anong
retailers which is not --

M5. SULLIVAN: | wasn't really thinking of
that. | was just thinking that with an exclusion theory
you can have a manufacturer who can pay these fees to
exclude a rival, but sonetines in order to do that, the
manuf acturer woul d have to cut the retailer in on the
deal, making the retailer better off.

Now, if the retailer can anticipate that then
why couldn't the retailer have the idea just as easily
as the manufacturer and initiate the fee first?

MR. WARREN- BOULTON: The gain here is
nmonopol i zi ng people other than the retailer. The gain
cones fromthe third parties. That's essentially where
you're getting. You have an inplicit agreenent, |
think, in nost of these nodels between a manufacturer
and a retailer that says, Okay, retailer, you wll do
sonet hing that doesn't appear to be in your best
interest. You will sort of help ne exclude a
conpetitor, and I will pay you off for doing that.

MS. SULLI VAN. Right.

MR. WARREN- BOULTON:  And the reason | can do
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that is there are third parties out there that are going
to be facing higher prices who are not being paid off.
The point is that if | can get a critical mass of
retailers to go along, if | can get enough OEMs to go
along with me so | can freeze out an operating
manuf acturer, to randomy think about this.

The point is that's in the interest of every
single one of those OEMs to accept that bribe even
t hough they may see as a group they will probably be a
little bit, not nuch, alittle bit worse off if they al
accept it, but it's not too hard to get people to sort
of go along with this when in fact they are not united.

That's the odd thing about the EU proposal we
started with. |If a retailer had 100 percent of the
mar ket, he wouldn't agree. |It's in fact critical that
he has a small enough share that he says to hinself, It
makes sense for ne to sign on, even though the
systemw de effects of this fromthe point of al
retailers is bad.

So it's a conbination of having a manufacturer
w th market power and a retailer who doesn't have market
power but is a gatekeeper that | think is the critical
el ement here. | don't knowif that's --

MR. BALTO Rick, that's it.

MS. SULLIVAN:  Sure.
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MR. BALTO That's an interesting structure, but
sonething I don't see here is, Wiat's the evidence of
anti-conpetitive effect that's necessary? Utimtely I
have to go to ny bosses and say, W should do this, and
they're going to say Wiy, how are consuners affected?

So what should we | ook for as evidence of
anti-conpetitive effect?

MR. WARREN- BOULTON: | think that the answer is
that you have rival manufacturers who are able to
conpete on a level playing field. They go to the
retailer, and they say, I'mwlling to supply a product
at the same price, equivalent quality, and if the
retailer says, Nope, I"'mnot willing to do that because
if I start buying sonme of ny requirenents from you
either ny costs aren't going to change as was the case
with CP |licenses, or there's going to be sone
retaliation fromthe dom nant manufacturer. | have sone
contract here under which what | have to pay the
dom nant manufacturer goes up when | start dealing with
you.

| would handle it in the way we handle all these
excl usi on cases, and by now we've accunul ated quite a
set of them so we really know what they |look like. It
becones possible to deal with this, not just deductively

i ke econom sts, but inductively. W have a large
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enough set so we can | ook at the commopn characteristics.

MR. BALTO Does everybody agree with R ck's
observations on the evidence of conpetitive effect?
D ck?

MR. STEUER  There seens to be sonething of an
i nconsi stency between that |ast point and the point nade
earlier, that all quantity discounts are al ways | awf ul
| think this goes, David, to the article you recently
coaut hored, that in sonme instances sone types of
graduat ed di scount schedul es can result in exclusion,
dependi ng on mar ket shares and dependi ng on the power of
the product itself. This is the subject of quite a bit
of litigation right now.

| guess one point | wanted to nmake, that | think
is being lost a little bit in terms of howto structure
an investigation, is to |l ook at exactly what is being
paid for. It seens we've tal ked about three things that
could be paid for. One is favorable placenment. One is
entry, and the other is exclusion.

In terns of favorable placenent, there are two
ways to sell products in this world. There's push and
there's pull. What retailers have to sell is pull, and
what manufacturers can buy el sewhere is push. | think
it's inmportant to recognize what exactly is being paid

for, what other ways are there to sell products.
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And kind of a neat way of looking at this is in
terms of placement. Just think about, not sonmebody
who's got a limtation of physical space, but Internet
sites that are also functioning as retailers, and al so
in effect take slotting all owances to give favorable
positioning, except they have infinite space, and it's
an interesting contrast wth what happens in the
physi cal worl d.

MR. BALTO Since you nentioned placenment, Irv
Scher is involved in sone really interesting litigation
i nvol vi ng tobacco conpanies. Part of what we asked the
earlier panels about was, Are slotting all owances or
pronotional paynents ever paid to provide for

advant ageous or place rivals in disadvantageous shelf

space? | think Irv has sonmething to contribute on this
subj ect .

MR. SCHER: Well, let ne say that |I'm of course
bi ased. | represent one of the plaintiffs in that case

in the tobacco industry. Let nme just tell you what the
clainms are.

The clains are that a dom nant manufacturer with
nore than a 50 percent marker share, and a 35 percent
brand, where the next brand has about 8 percent, is
usi ng that kind of dom nance to essentially exclude

conpetitors. There's no claimof below cost pricing,
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claims of in the Godfather sense an offer that couldn't
be refused by the custoners.

Most conpetition in this industry now has gone
to the pack market, because cartons are sSo expensive
that the only place where there's a brand versus brand
to get brand switches is in the pack outlets. The pack
outlets are basically not the supermarkets. |It's the
conveni ence stores and the gasoline deal ers.

|"mgoing to go back to the plan as it was
originally adopted because it's been nodified a few
times, as it was challenged. The plan offered what they
call in that industry "buy downs" which are pronotiona
pass-through funds -- I'Il give you 50 cents a pack and
you pass it through to the consuner.

There's trenmendous price conpetition in this
particular market at the retail level. You' ve got
nmobi | e consuners. You've got very heavy in-store
advertising. There's very little other advertising
that's permtted any nore in that industry, so it is a
speci al category.

The Phillip Morris plan said to the retailers,

I f you give ne ny space to share -- which is noted in
the article that you and your col |l eagues wote -- then
will give you the better buy downs. | have very | ow buy
downs. | have higher buy downs.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



423

You really want the higher buy downs to be
conpetitive with the other retailer, so it becones
sonething you really need. Therefore if you give ne ny
space-to-share, which sounds logical, I'll give it you
to. However, there were sone add-ons.

One add-on was that the space had to be the 50
percent -- which is their market share -- of the visible
space. |If you' ve ever been in a conveni ence store or a
gas station you know that the cigarettes are behind the
counter. That's being caused by regul ation, fear of
theft, various factors.

So they said, W want 50 percent of the visible
space. And we want all of the products, to get this
noney, to be laid out horizontally, not vertically. So
t herefore when you walk in to a conveni ence store, what
you see is a sea of Marlboro country, a sea of red
because everything else is in the |ower half below the
counter. That was one of the clains.

Anot her claimwas that although the conpetitors
could do what they want wth their open space, there
were sonme limtations. Wat they couldn't do is have a
sign up for a pronotion, for exanple, for nore than 28
days.

If you're going to have a pronotion, M.

Conpetitor, you have to take that sign down and do
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sonething else. [It's unclear whether it's another
brand, anot her conpany, after the 28 days. |In addition,
t hree weeks out of every quarter, M. Retailer, you
cannot price-pronote any other product.

So those things go a little beyond space for
share, and there are other things, but the basic claim
is that they are exclusionary, creating nmarket
forecl osure. The other guys, the other three are
fighting to pay nore for worse space, and that's raising
rival's costs and then sone.

MR. SILBERVAN. Good case. The last part is a
good case.

MR. BALTO What do you nean, Al an? You said
the last part is a good case. You nean those last two
non ancillary --

MR. SILBERMAN:. As he got to the add-ons | got
really interested. | nean, the first part of the
description al nost sounds not too much different than
saying either space allocation is driven by |IRA data or
Ni el son data. It's pretty neutral. You have 50 percent
of the sales, you get 50 percent of the space. That
doesn't trouble nme very nuch.

Saying that 1'mgoing to nake available a
pronotion to you, and having gone to all the expense of

pronmoting it, | don't want to be hidden -- that doesn't

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



425

bot her ne. \When we see it in a bigger context, | think
he's got an interesting case.

MR. BALTO Can you explain, Alan, those first
two things that you said didn't bother you? Wy didn't
t hey bother you? Wy should we as antitrust enforcers
not be bot hered?

MR. SILBERVAN. The decision by a retailer, even
if it is induced not by paynent but by persuasion and so
on to say, This product placement will be nost
beneficial for you, here's the data that support it,
that is a decision that a retailer is entitled to nake,
entitled to change fromtine to tine if it doesn't
wor k.  You ought not care about that part of the
decision at all.

The next part of it that is the -- what was the
next part of it?

MR. BALTO Telling you you couldn't advertise

or --
MR. SILBERMAN:  No, no, no. The next part of it

was the pronotional paynent. | as a manufacturer have

the perfect right to say to sonebody that, | want ny

expenditure to be used in an effective way, and if
you're not going to be effective or you're going to be
| ess effective, I"'mgoing to -- subject to the

Robi nson-Pat nan Act -- |I'mgoing to noderate the
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pronoti onal benefit that |'mgiving you. That doesn't
bot her ne.

What begins to bother ne is the ancillary
activities that very nmuch sound |ike preventing ny
conpetitor -- not just doing a better job pronoting, but
preventing ny conpetitor fromcomng up with sonet hing
that will allow it to market its products.

MR. BALTO Good. At this point I would like to
turn back to Bob Skitol's idea that we should | ook at
t hese problens under Section 5. |Is there anybody who
di sagrees with the idea he posed, of slotting all owances
causing problens in |less concentrated markets if you
| ook at it under Section 5 theory?

MR. G DLEY: | have a problemw th that. You
know, | agreed with a ot of the discussion and stifled
myself to the group's nutual benefit, but it seens to ne
that slotting all owances for new products really ought
to be per se legal. There's real costs, that's conceded
by all, and there are really opportunity costs that are
extrenely difficult to quantify.

So now the next topic could be, Let's regulate
the formor the anount of the new product slotting
al l omance. Let nme take that topic on. | think if the
FTC were to engage in that, it would lose its soul.

think that you would have an infinite | evel of Rule of
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Reason chal | enges to every new product introduction
slotting all owance.

You can take anything and put it under a Rul e of
Reason m croscope. |If you wanted to you coul d say
Costco's nenbership fees should be anal yzed under the
Rul e of Reason. Does it cost them 35 bucks to take ny
picture? No, it cost thema quarter. Okay. So now
there is what, $34.75 has been extracted frommllions
of people like the G dleys.

What do | say? Oh, ny goodness, I'mnot letting
nmy wife renew? | think it's been a wise rule to say,
It's really not a good use of our enforcenent resources
to look at that, even if that seens facially high and
that you have to go out as a famly and buy by 5 or 600
bucks worth of stuff to enjoy the benefit of the great
cost reductions that that great proconpetitive nerchant
has.

That's the way it goes to narket, and | don't
think the antitrust laws as a per se matter say that's
good, bad or ugly. | just think you can't inquire on
that | evel or we wind up doing 35,000 Rul e of Reason
cases.

MR. BALTO Bob?

MR, SKITOL: The Costco nenbership fee doesn't

even begin to be a barrier to entry by smaller rivals.
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A multimllion dollar slotting fee does, and that's the
di fference.

MR G DLEY: |It's a barrier to entry to
consuners.

MR SKITOL: Well, I think Section 5 of the FTC
Act shoul d be concerned about serious artificial entry
barriers being introduced into the equation w thout any
efficiency justification.

MR. G DLEY: And ny very short answer to that
woul d be that slotting all owance have existed for at
| east 30 years, which tends to indicate to ne that it's
a practice that goes back way before this retail nerger
wave, and that it's probably inherently proconpetitive,
and it supports great variety in these stores, and that
woul d definitely be part of a rule of reason attack

MR. BALTO Al an?

MR SILBERMAN: First of all | don't think
Section 5 of the Federal Trade Comm ssion Act stands for
the proposition that when you have anbi guous behavi or
that you woul dn't address under the antitrust |aws
because the effects are not clear, that you should
therefore say, Now | can use Section 5 to get in to the
same subject.

The proposition that you have barriers to entry

here, that have really affected overall conpetition in a
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rel evant market as opposed to individual conpetitors,
don't think that proposition can be sustained
enpirically. If you had that proposition, you wouldn't
need Section 5.

So | don't think Section 5 is the answer on
either of those points. The only place | would put
Section 5 inis for the people who conpl ai ned about the
situations where retailers took deductions from
i nvoi ces.

There | think you can make a very interesting
argunent that it's an unfair act or practice in
commerce, that the retailer knows that no individua
supplier is able to challenge it, even though it
probably violates the UCC. It's a contract breach, but
nobody is going to be able to sue, and they're taking
advant age of that, and there | would think maybe the
Conmmi ssion can use Section 5.

MR. BALTO Rick?

MR. WARREN- BOULTON: | guess, to ne, | |ook at
this, and the criterion really are pretty clear. You
have to have what | would call nonopoly power at the
manuf acturer level, and by that | nean not just market
power, not just a Herfindahl over 2000. |1'mtalking
about unilateral ability of a domnant nanufacturer to

rai se prices and exclude rivals, and that is an
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absolutely essential prerequisite.

I f you don't use that as a screen, please,
you' Il make ny day. Wat can | say? Froman antitrust
consultants point of view, that would be terrific, but
it's the sort of thing that wll make Bill Baxter rol
over in his grave. It is an essential screen.

On the other hand, | don't think you need any
screen in ternms of market power for the retailer, but
you really do need a nonopoly power at the
manuf acturer's screen before you get any further.

That being said, of course it's a barrier to
entry. Stigler would say it's a barrier to entry.
Barrier to entry is sonething the entrant pays and the
established firmdidn't pay. Well, nost of the
established firnms came along at a tine when there
weren't barriers to entry. There weren't slotting fees,
so is this a cost that entrants are paying today that
established firms didn't pay way back then? Yes. Are
there rents to established firns as a result? 1Is there
anyt hi ng we should do about it? No.

MR. BALTO R ck, if you had Irv's tobacco case
but the manufacturer inposing it only had a 30 percent
mar ket share, but was effective at inposing those
restraints, including the two restraints that Al an

doesn't |ike, would you be concerned?
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MR. WARREN- BOULTON:  Wel |, renenber the
definition of nonopoly power. It's the ability to raise

prices and exclude rivals. You just said to ne, Let's

assunme they can exclude rivals. | would say they've got
monopoly power. | nean, his case fits the
characteristics. I1t's not a new product,

unfortunately. |It's a very established product. It's

initiated by the manufacturers.

It's at | east a dom nant manufacturer that
appears to have the ability to exclude. The downstream
firms are ones where the rivals want to have sone space
but not all. They can't go to the conveni ence store and
say, Take ne instead. Marlboro is essential, at |east
sonme Marl boro is essential for every conveni ence store.

And if you wanted to add another criterion, if
you | ook at the paynent, and it looks like it's a
paynment for exclusion -- if you want to add that as a
fourth criterion, so it fits.

MR BLOCH | would like to ask Rick a question
if I could, David.

MR BALTO.  Sure.

MR. BLOCH. When you said a mnute ago, Rick,
that you weren't worried about having a screen at the
retail level, did that nmean that you aren't concerned at

all about a retailer's power in a market, or that you
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aren't | ooking for themto have nonopoly power |ike you
woul d at the manufacturer |evel?

MR. WARREN- BOULTON: Oh, no. | think the FTCis
| ooki ng at supermarket nergers. Looking at nonopoly
concerns by supermarkets is | think perfectly legitimte
and even cl assi c nonopsony power issue. But if the
issue is slotting all owances, are we interested sinply
in the role of slotting all owances and how that affects
t he anal ysis?

Then | guess ny answer is that the only way --
think I nentioned this before -- the only way which
mer gers anong supermnarkets affect slotting all owances
ability to be used as exclusionary devices is if it
makes the kind of multi-outlet agreenent easier to
negotiate. |It's easier to negotiate with one big
supermarket than with 20 [ittle ones.

That's a transaction costs story, and it's their
concer n.

MR, BLOCH | think | agree with you but for
very different reasons.

MR. BALTO Let ne give Bob Skitol a chance to
reply to that, and then | hear the voice of Congressman
Pat man in the background asking a question.

MR. SKITOL: | hear the voice of Brandeis in the

backgr ound.
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| don't think there's a major difference between
Rick and ne. It's just that | think R ck ought to be at
least a little open to a scope for Section 5 that's at
least a little broader than Section 2 of the Sherman
Act .

There are situations, and | think the slotting
fee phenonena generally in the grocery industry is such
a situation, where there is a cunul ati ve excl usi onary
i npact at the supplier level as a result of multiple
anti-conpetitive abuses of slotting fee practices on the
part of nunerous different firnms, each of which has
mar ket power but not nonopoly power.

| may be right or wong factually, but just for
t he nonent assune that there is a record show ng that
there is a general slotting fee problemin this
i ndustry, that there are |lots of abusive uses of
slotting fees. The problemis it's very difficult to
attack the problem under the Sherman Act because there's
no Phillip Morris. There's no one firmwth clear
nmonopol y power that's guilty of all the abuses.

Rat her, in any given sector, in any given
product category there may be three different firns.

No, let's nmake it sinpler. Let's say it's a product
category with two domnant firnms, each of which is

maki ng abusi ve uses of slotting fees to raise entry
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barriers against smaller rivals but neither of which has
mar ket power, so neither of which is reachabl e under
Section 2 of the Sherman Act.

Yet each of themis engaging in conduct that
contributes to an exclusionary effect on smaller rivals,
and that cannot be justified on efficiency grounds. Wy
can't we use Section 5 of the FTC Act agai nst both of
those firnms?

MR. WARREN- BOULTON: | agree with the
economcs. | can't answer why we shoul d use Section 5.
| plead not being an attorney as ny defense.

MR. G DLEY: It mght not help you.

MR, WARREN- BOULTON: The scenario set up is one
whi ch certainly an econom st would agree with. It's
shared nonopol y.

MR. BALTO Just to change statue slightly.

What about Robi nson-Patman enforcenent? 1|s the slotting
al l omance problemone that's nore appropriate or as
appropriate for Robi nson-Pat man enforcenent, and what
are the kinds of Robinson-Patman enforcenent that are
appropriate? Ron?

MR. BLOCH | think the focus on slotting
al l omances is msplaced. W heard tinme and tinme again
today and yesterday that if you push down slotting

al l omances, you're going to get sonething el se popping
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up under anot her nane.

The general agreenent that | heard primarily
today was on the need for a level playing field, and
that is a statenent that canme from sonebody purporting
to represent manufacturers. It canme fromretailers,
|arge and small. It canme fromthe only whol esal er who
was on the panel this norning.

If the need for the level playing field is as
uni versally accepted as we heard today, it seens to ne
that you can't avoid the discrimnation that exists in
t he mar ket pl ace because | arge custoners are able to get
a bigger slice of the total bucket of funds that
manuf acturers have available. OQhers get a
di sproportionately small share, and a third group gets
not hi ng.

| f you want to deal with the problem of
conpetitive advantages and di sadvantages in the
mar ket pl ace, in the grocery industry, and do sonet hi ng
to attenpt to level the playing field, then
Robi nson- Pat man has to be part of the equation.

There's no avoiding it unless you want to say,
Well, then just bring Robi nson-Patman cases under
Section 5 of the FTC Act because nobody |likes to nention
t he word "Robi nson-Patman.” | don't have any

i nhi bitions about it what soever.
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The bottomline is that if you are focused on
slotting all owances, you are |ooking at one synptom and
you are ignoring the disease. |f the disease is going
to be attacked, then you have to | ook at the whole
sphere of discrimnation that exists today in the
grocery industry, and | submt to you there's plenty of
evi dence to suggest that it is worse today than it was
when the Federal Trade Comm ssion wote its report back
inthe late 20s that ultimately led to the passage of
t he Robi nson-Patman Act in the first place.

MR. BALTO Let ne just ask one question, Ron.
What if we concluded that the really nost egregious
aspect of slotting allowances was that it deterred
entry, particularly for small manufacturers, and raised
the cost of expansion? It seens to ne that bringing
Robi nson- Pat nan Act cases agai nst dom nant manufacturers
woul d just be basically telling them Wen you go and
you adopt a strategy to drive these small people out of
the market, be sure to offer the sane slotting
al | onances to everybody, big and | arge, and that
woul dn't solve the problemat all. |In fact it m ght
make it worse.

MR. BLOCH: It probably would sol ve the problem
because | don't think there's a manufacturer that has

the noney to abide by the stature.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



437

MR. SKITOL: Yes, that's the point for them It
woul d make that formof predation a | ot nore expensive.

MR. BALTO Al an?

MR. SILBERVAN: The Robi nson-Patman Act, as you
suggested earlier, is a sinple statute, and everyone
knows what it nmeans, and of course it's got to be part
of the equation because all |laws have to be part of the
equation. But there's sone things | think we ought to
recogni ze that it doesn't nmean. It doesn't nean that
there is always a level playing field or that everybody
has a right to be onit, and it doesn't nean that
there's sone standard of fairness that gets superinposed
just generically over behavior.

There is a level playing field in sone sense,
but what we are tal king about here, by and | arge, are
pricing situations in which we have tests of injury to
conpetition. W have recognition of functional
differences between firns. If we go to the suggestion
that what we're really dealing wwth here are | eases of
shel f space, then we have to deal with the fact that the
transaction is probably even outside the statute because
the 7-El even is | easing one type of product whereas the
| arge supermarket is offering for |ease a different type
of product.

You have neeting-conpetition in which the way
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the | aw has devel oped, | think correctly, is that a
person can elect to neet conpetition in sonme but not al
situations. That is not a |level playing field. That
can happen, does happen.

So, yes, the statute applies, but unless we're
going to wite half the statute out and sinply say it's
a level playing field, be fair, |ove one another
statute, which may have been its intent but it's not its
words, then it doesn't do a great deal to deal with this
probl em

MR. BALTO  Chris MacAvoy?

MR. MACAVOY: |'Ill respond | guess both to Ron's
point and to the thene that we did hear, and | heard
this alot inthe last two days too, about people in
vari ous positions saying we want a |evel playing field.

| think everybody understands that can't be
delivered. It can't be delivered by Robi nson-Patman or
by the FTC under Section 5. | nean, there is still this
overarching problemthat conpanies that have bigger
budgets for advertising, that have nore established
reputations, that are out there doing product testing,
they're going to be at a different places in that
pl aying field.

That's just the way it is in a conpetitive

system So although you heard the rhetoric of, W want
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a level playing field, | think nost people realize that
it's not going to cone out of this and shouldn't cone
out of this.

MR BALTO. Irv?

MR SCHER. |I'mgoing to start by quoting froma
great antitrust scholar. He said that the
Robi nson- Pat man Act was the m sshapen progeny of
i ntol erabl e draftsmanship coupled with wholly m staken
economi ¢ theory.

The last tinme that the Federal Trade Conm ssion
actively enforced the Robi nson-Patman Act was in the
1960s. | was there. | don't know how many ot hers
around the table were. | was there. Let ne tell you,
it retarded new forns of conpetition, this act of
enforcenent of the statute.

The Comm ssion woul d not recogni ze efficiencies,
to the great dismay of Phillip El man, who was a great
antitrust |awer and Conm ssioner. |t protected
inefficient forms of distribution. It led to price
rigidity and even price coordination. | was there when
sonme 200 apparel manufacturers lined up to agree to a
consent order so that they would be able to stop paying
t he advertising and pronotional allowances that were
bei ng demanded by apparel retailers.

| think it would be a great m stake for the
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Comm ssion to do so, to start enforcing it actively
again, particularly in this area, because, as has
al ready been said by sone, an up-front slotting paynent
not related to the sale of products, that goes into the
corporate treasurer of the retailer, not only | believe
is outside the scope of the Robi nson-Patnman Act, but the
Suprene Court has told us it doesn't create antitrust
injury in the Truett Payne case, so therefore there
really can't be a private suit in that kind of
si tuation.

And the last point I want to make is the Suprene
Court's view of the Robinson-Patman Act. Again |I'm
going to quote fromtw Supreme Court deci sions:
"Interpretations of the Act should not extend beyond
the prohibitions of the Act, and in so doing help give
rise to a price uniformty and rigidity in open conflict
wi th the purposes of other antitrust |egislation.

That's fromone of your cases, the A&P case, and
from Gypsum the Suprene Court stated the
Robi nson- Pat man Act" shoul d be construed so as to ensure
its coherence with the broader antitrust policies that
have been | aid down by Congress.

MR. BALTO Well, that was very articul ate,
Irv. You'll rest assured that | spend all of ny free

time going through old files | ooking at ol d cases that
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possi bly we could resurrect and bring again.

MR. BLOCH. David, could | just respond to one
point that Irv made?

MR. BALTO  Sure.

MR, BLOCH. That is that slotting all owances may
be totally outside the scope of the Robi nson-Pat man
Act. | find that kind of an interesting, if not
contradictory statenent, because in the McCorm ck case
that we tal ked about earlier today, the Comm ssion said
that was price discrimnation, and they canme out with a
2(a) conplaint.

MR. SCHER: Involving 2(d) and 2(e) practices.

MR. BLOCH. That's another whol e day of
di scussion that | don't think is wwthin the scope of the
wor kshop, but | agree with you 100 percent. And in
addition, they not only challenged the practices that
wer e obviously under 2(d) by the | anguage of the
conplaint, they didn't enter any 2(d) relief, but that's
anot her story.

MR. BALTO Let ne go to one of the ultimte
questions. If slotting allowances are a problem-- | am
going to ask Rick this question -- what would the
appropriate renedy be, if we find a violation?

MR. WARREN- BOULTON:  Can | quickly conment on

t hi s?
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MR. BALTO You have one m nute.

MR, WARREN- BOULTON: One mnute. |'mnot going
to say anything about Robi nson-Patnman because it's a
nmystery to me. \Were slotting all owances have cone in,
however, | think has been in situations where there have
basically been auctions -- actions to be the only
supplier of a particular product to a supernmarket.

That's the only situation in which as far as |
know sl otting all owances have intersected with the
Robi nson Pattman Act. These are auctions. They're
bi ddi ng markets. You know, it doesn't nmake sense to
think of it in ternms of -- By definition the prices are
going to be different because it's a bidding market, so
| find it inconprehensible why anybody woul d think that
that doesn't do a neeting-conpetition defense.

And | think it's fundanental ly unsound to bring,
shoul d we say a Robi nson-Pat man case all egi ng secondary
l[ine injury, when you're really worried about primry
line infjury. |If you re worried about primary |ine
injury, face it. | think that's really the answer to
t he second question, which is that you should treat
slotting all owances as just yet one nore possible
vehi cl e or nechani sm under which a dom nant manufacturer
can or can't exclude rivals.

It's one of several. Mar ket - share di scounts are
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the other category. You can't ban slotting all owances.

| think what you have to do is narrow the criterion down
sufficiently narrowmy so you have a set of guidelines
that get you into a very, very small nunber of good
cases. | think that the guiding principle wuld be Bil
Baxter's old principle which is, First do no harm

MR. BALTO Any other thoughts on the issue of
remedy, what an effective renmedy would be in the case
where we found a slotting all owance probl enf?

MR SKITOL: Incarcerate.

MR. BALTO O the enforcenent --

MR. WARREN- BOULTON: Eat the product.
(Laughter.)

MR. BLOCH  David, how do you answer t hat
guestion w thout know ng exactly what kind of problem
you've found in this case? W've been discussing for
two days, and | think that there are probably dozens if
not hundreds of different kinds of problens that have
been identified under this general rubric of either
slotting allowances or, if you apply that narromy to
t he new product introduction, to pay-to-stay, whatever
it happens to be.

There's just dozens and dozens of problens that
have cone up here, and to say Well, what's the right

remedy, | want to know what problemyou want to fix.
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MR. BALTO Let nme change the subject just
briefly, and turn to category managenent. The | ast
topic we'll get to will be the potential for guidelines
and future study.

Are there any thoughts, based on the panel we
just did, whether you think there's a problemwth
category managenent, what it m ght be, and how the
enforcenent agency should | ook at the practice?

MR. SCHM DT: David, | have a thought.

MR BALTO  Yes.

MR SCHM DT: It seens to ne that what we heard
on the last panel is that, as a general nmatter, category
managenent is a positive for the industry. There are
general problens that exist, that can exist in category
managenent as they can exist with any other conduct.

And to the extent that there's an opportunity
for additional training, as Chris suggested, | think
this is an area where sone informal guidance through
speechmaki ng on Conm ssion officials' part would be
particul arly appropriate.

Just sonme remnders, | think is what's necessary
here. But | would just encourage you not to danpen
sonething that is really a very significant positive
within the industry by trying to do too nmuch on the

antitrust side.
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MR. BALTO Any other comments in this area?
Chris?

MR. MACAVOY: Just | want to repeat that done
correctly, it really does have the possibility of
causing sone of the slotting things to w ther away, and
therefore |I think ought to be encouraged and certainly
not danpened.

MR. BALTO Wuld the two of you say that both
slotting and category managenent try to address the
probl em of an information inbal ance between
manuf acturers and retailers?

MR. MACAVOY: Well, yes, to sone extent | agree
with that. | think category managenent addresses that
and i s perhaps nore positive and col |l aborative,
col | aborative in the good sense way. That's one of the
mai n reasons why | think it ought to be encouraged. It
is prem sed on information sharing.

Where there's information sharing there is need
for antitrust counseling. But it really gets sharing of
information in a positive way when it's done right.

MR. BALTO That brings us to subject of
gui delines. The |Independent Bakers Associ ation al ong
with two other associations have submtted a proposal
for guidelines. Alan Silberman has prepared a paper in

whi ch he's provided sone thoughts about guidelines. |
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want to give each of themsone tine to tal k about what
they' ve submtted and their thoughts about what the best
approach is in terns of guidelines.

Bob?

MR. SKITOL: You want ne to start first?

MR BALTO.  Sure.

MR SKITOL: | think there are a couple
fundanmental reasons why an FTC initiative to issue
enforcenment guidelines is a desirable thing to do for
t he gui dance of the industry.

The first is, I think the record accumul ated in
t his workshop, building upon the record fromthe Senate
hearings and |l ots of other sources, indicates that there
is a problemto be addressed here. W' ve heard a |ot
about slotting allowances being used in a wide variety
of circunstances, not all good, not all bad.

But | think we've heard enough over the |ast
couple of years in particular to know that there are
| ots of situations out there where slotting all owances
are being msused with anti-conpetitive inpact. This
industry is nowin a sort of anything-goes WIld Wst
environment that is not good for the future of
conpetition in this industry.

Second, and closely related to the first, one of

the reasons why it is Wld Wst is because there is
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w despread di sagreenent and confusion throughout the
i ndustry over what the rules are, or indeed whether
there are any rules.

At one extrene, there are lots of people in this
i ndustry who | think honestly believe, and have | ong
believed, that the |law doesn't apply to slotting fees.
Slotting fees are per se legal. |In fact at the Senate
hearings a couple of witnesses basically said that
relying on snippets and msinterpretations of things
that different FTC officials have said over the years.
That's just not true.

On the other hand, at the other extrene, there
are people in this industry convinced that slotting fees
in every shape and formand size are per se illegal. In
fact, if one | ooks at sone interpretations -- you know,
|"mreally disappointed, Irv and Ron, you guys tal ked
about Section 2(a) and a ot of things. You didn't talk
about Section 2(c) of the Robinson-Patman Act, and the
fact is that there are precedents out there that, if you
believe themto be valid interpretations of Section
2(c), illegal brokerage, would indicate that al
slotting fees, particularly the one tine paynents for
new product introduction, are illegal per se.

Wll, that's ridiculous. That's not a good

pl ace for the law to be or a good place for people in
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the industry to think that that's what the lawis,
particularly when there is so nuch use of slotting fees
goi ng on out there.

FTC gui del i nes coul d serve the purpose of
clarifying where the line is between | awful and
unl awful , pronmoting an industry consensus toward a
t hought ful and appropriate m ddle ground. There are
| ots of situations -- | nmean to take the basic dichotony
that we started out with yesterday that Greg |laid out
fromhis survey, that there are efficiency stories and
there are market power stories, and how do we
di stinguish the one fromthe other? That is sonething
that a thoughtful set of FTC guidelines could do for the
i ndustry.

Now, as far as what the guidelines would do,
| interpret everything that Ri ck Warren-Boul ton has said
today to be an endorsenent of the particul ar proposed
set of guidelines that we've come up with. They're not
exactly, but pretty close to what he is advocating, |
t hi nk.

We're not in favor of rules or anything
intrusive. W're in favor of general guidelines,
setting forth general principles with safety zones being
exceptionally broad, and the actual indicia of

enf orcenment concern being relatively narrow.
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We start out by suggesting that these
gui del i nes, and enforcenent concerns generally about
slotting fees, should only apply in situations where
retailers and/or manufacturers involved in the practice
have market power. Here | appreciate the point R ck was
maki ng about why do you need market power at the
retailer |evel.

| think you do for a scenario that says there's
going to be an anti-conpetitive effect at the retailer
level. We'Il cone back to that in a second.

Qur proposed guidelines draw a distinction
between slotting allowances in the formof flat paynents
unrelated to volune, versus the per unit discounts. For
the flat paynent type, we've got major safety zones that
basically say even the flat one-tine paynent deal ought
to be presunptively lawful if it bears sone reasonabl e
rel ati onship to new product costs, to the relevant costs
i nvol ved.

And in that circunstance, there mght still be a
situation where , even though it's reasonable in anount,
it's being used in a discrimnatory manner. It's
appropriate to |l ook at the conpetitive inplications of
any discrimnation that's involved or any exclusionary
under standings. But the basic point is if there's sone

reasonabl e relationship to costs, it's presunptively
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I awf ul .

Then we say that if you're tal king about the
vol une-rel ated di scounts, sonething that is really a
whole ot nore |ike regular price conpetition that we
ought to really stay away from then their our
gui delines say, Hey, in that area it doesn't matter if
it's related to costs or not, |eave it al one,
presunptively lawful without regard to relationship to
costs.

Agai n, though, keep an eye on and recogni ze that
even there that kind of allowance could run afoul of the
Robi nson- Pat man Act. The Robi nson-Patman Act is stil
on the books, and notw t hstandi ng what nost |awers and
econom sts think about it, it's the |law of the | and, and
the industry ought to respect it.

Then we go on, and we tal k about the inportance
of 1 ooking at exclusionary understandi ngs and
exclusionary effects. W talk about the paynments for
preferential shelf space and simlar benefits, and that
al so should be renewed as an area of FTC enforcenent
concern because it's already in the Fred Meyer Quide's
after all.

Those ki nd of paynents are part of the
overall conpetitive problemthat exists in this industry

that we've heard about in the | ast coupl e days.
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Beyond all of that, the final note in our
petition is that there's nmuch too nuch secrecy about al
of this, that it ought to be the case that manufacturers
and retailers have sone obligation to be public about
their slotting fee policies, and how do we bring that
about? Well, | think the FTC ought to consider dusting
off its broad authority under Section 6(b) of the FTC
Act and send out special reports to the 25 or 50 | argest
supermar ket chains in the country, and the 25 or 50
| argest grocery manufacturers in the country and get the
i nformation, get the goods, all of the hard data on
exactly what's going on, wite a report and make it
public.

MR. BALTO Thank you. By the way, | don't want
to scare the business people in the audi ence, but when
Bob started nentioning special reports, all of the
| awers at the table started to smle.

Let me turn to Alan Sil berman, who al so
submtted witten comments about the idea of guidelines
and st udy.

MR. SILBERMAN: | fear you'll think I'ma little
bit schizophrenic. Having said early on that | didn't
think that it's a serious issue in terns of enforcenent,
at the sane tine | see sone room here for guidelines,

but they're guidelines of a different type.
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| f the standard for whether or not tine should
be spent on guidelines is the standard that Chris
MacAvoy suggests -- that is, it's to act in a situation
where the cop has not been on the beat -- then no, we
don't need guidelines. The cop is on the beat. This
wor kshop, if not also the McCorm ck case, shows us
t hat .

If the point of it is to deal with the situation
that there's a Wld West situation out there, as Bob
suggests, the answer is no, there is no WIld Wst.

If the point of guidelines is to seriously work
changes in the law, which is what | think the petition
woul d suggest, not only in substantive law but also in a
nunber of procedural points, | would of course be very
much opposed to it.

So why do | think is roomfor guidelines? It
goes back to what Bob Pitofsky said at the begi nning of
t he workshop. There is a concept, you'll renmenber it
fromyour conversation with Justice Brandeis -- there is
a concept that says that the Conm ssion is designed to
gi ve advi ce and gui dance and inprove the |evel of
di scourse on antitrust issues, that it has a didactic
function as well. That | think guidelines can serve to
nmove us ahead, to get us away fromthis tal king about

slotting all owances as a broad category, this
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aggregation of the topics, and begin to channel the
di scussion of both conpetition issues and policy and
econom C i Ssues.

| think it would do so not just by getting us
off the generic termslotting allowance, but also
getting us to a point where we woul d recogni ze that what
we are dealing with here is basically matters of price
behavi or, not pronotional behavior, at |east certainly
in the new product introduction area. Therefore it gets
us into neeting conpetition, functional differences and
things of this sort, and coul d expl ore those topics,
recogni zi ng that our understandi ng today of neeting
conpetition, for instance, is far different than it
m ght have been 20 years ago.

W' ve heard testinony or comrents during the
| ast day and a half about how when you're conpeting for
shel f space you're not nerely conpeting agai nst the sane
bottle of pickles or carrots or whatever -- that in fact
the entire store fromtine to tine i s being maneuver ed.
You have the bidding conpetition situation we've talked
about .

These are all areas that can be clarified. And
exi sting |l egal principles about exclusionary conduct,
about conspiracy, about other aspects of antitrust --

that those are sufficient already to deal with certain
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types of behavior that people around the table have
t hought of as slotting all owances.

| think the value of that kind of presentation,
whi | e perhaps not a guideline -- and by the way, this
function could be perfornmed by a Comm ssion deci si on not
to issue guidelines that has exactly the sane content.
In other words, it is entirely possible to performthe
didactic role w thout going through the | aborious
process of negotiating, agreeing, getting the staff and
everyone el se to agree and getting the Comm ssioners to
agree on guidelines, and rather to talk nore generally
why in certain areas guidelines are not necessary, but
the didactic role here is crucial.

There are two areas where Bob and | think are on
near common ground, not exactly but close. One, | do
believe that there is an area for getting better
enpirical data here. |If you go back to the literature,
you go back to the 1975 period, and you find people
sayi ng, W don't know, we don't have real good
information. W still have that. You had that in
1990. You have it now.

There is sone enpirical information that it
woul d be really good to collect. | think part of the
function there, while | would not make public a | ot of

confidential details, could be to give those category
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managers and other people in the retail and
manuf acturing side the data to help counter the bean
count ers.

In other words, there's a great deal of behavior
here that is being driven, not by good marketing
deci sions and by and for marketing decisions, but by
accountants who have decided that this goes to the
bottomline this way, this goes that way, classify this
that way, and everyone around the table keeps saying,
Well, | ook, because of that price doesn't change.

That's nonsense in a broad sense. |It's probably
very true in a daily sense. One of the things the
Comm ssion does is help raise the | evel of business
behavior, and it can do that with information.

The one point where Bob and | agree partially is
on transparency. | believe that transparency extends
only on the ternms on which firns negotiate various kinds
of, quote, slotting all owances and so on, not to the
actual end results of negotiations.

Bob would go all the way, but | believe that the
Comm ssi on coul d express sonewhere along the way a
preference, not to say that the opposite is illegal or
deals in inference the other way, but a preference for
t ransparency.

| f indeed the things we were tal king about here
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really do pronote effective functioning of the

mar ket pl ace, then there should really be no problem
about saying, W negotiate or we don't negotiate or
peopl e cone and can nmake a presentation and get in on 20
stores in the city, things like that. Those things
ought to be out in the public.

MR. BALTO Ron?

MR. BLOCH. Sone day naybe gui delines of the
ki nd that Bob has proposed m ght be appropriate, and
maybe even those guidelines. | think we need sone
evi dence beforehand to show that market power exists
both at the manufacturer |evel and at the retail |evel
at 20 percent market share in virtually all markets in
order to establish the kind of a bright Iine test that
is contained in the guidelines. | don't think there is
much evi dence to support that 20 percent test yet.

And whether this is the right time to issue
guidelines, it seens to ne that the Conm ssion needs a
t remendous anount of know edge, understandi ng and
experience with the subject of the guidelines. The
subject of the guidelines is slotting all owances. |If
the FTC had that |evel of know edge, understandi ng and
experience, we wouldn't have been here for two days.

This is the beginning of the |earning curve, and

t he beginning of the |learning curve is hardly the tine
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to issue guidelines in the formthat you have proposed,
which will be argued as the state of the law any tine an
issue of this nature gets before a judge.

And the Comm ssion needs a nuch greater |evel of
know edge and understandi ng before it cones out with
that kind of a concrete |egal-and-illegal
pr onouncenent .

Specifically I think there are a few ot her
problenms with these guidelines; nanely, they cover nuch
nore than new product introductions. |[If you |look at the
| anguage, it deals with acceptance, stacking, display
and other favorable treatnent. Well, that creates a
tremendous overlap with the existing Fred Meyer Cuides,
and | don't think we need that kind of overlap if we're
dealing with what is supposed to be a different problem

| think that today the 20 percent guideline for
mar ket power, the |ine between when you can and when you
can't is basically arbitrary. 1t doesn't have any
factual support, and | don't know of a single case that
suggests that anybody either at the retail |evel or at
t he manufacturing | evel had market power at 20 percent.

MR SCHER: Toys R Us. 17 percent.

MR BLOCH 17, all right.

MR. BALTO But nuch higher in certain

metropol itan markets.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



458

MR. SCHER: It was a national market in the
case.

MR, BLOCH. Let ne get to what | see as probably
an overarchi ng point about guidelines. Quidelines --
and | think our experience has proved this -- guidelines
really are worthless if they just sit out there in a
book as words on a page. For themto have any effect
what soever, they need to be enforced.

Now, | ook at the status today of the Fred Meyer
Qui des. There hasn't been a case to enforce those
gui des since 1990 when the Comm ssion went through a
very expensive revision of those guides with public
comments and all that goes with it, and they have been
not hing nore than words in Part 240 of the Federal
Regul ations, 16 CFRif | recall correctly.

Why in the world woul d the guidelines that you
are proposing, or any other guidelines to define the
conduct that's illegal and what is |legal, why would they
be given any nore attention than the Fred Meyer Quides
are given to date? They are, to be brutally frank, the
bi ggest joke in the grocery business that exists,
because the FTC has shown no intention what soever of
ever enforcing them

Well, unless the Comm ssion intends to enforce

slotting allowance guidelines there's no point in
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bringing themout. There's nothing to be gained as a
practical matter by going through the exercise.

So | think what we need, if there are problens
to be addressed, conpetitive problens, whatever they
are, by guidelines, the first step is, Bring sone cases
to show the world on a litigated record, Here's the
problem it causes conpetitive injury. And then when
you build up a backlog of that kind of experience |ike
we had with advertising and pronotional allowance, it
went to the Suprene Court, we had the devel opnent of
sone jurisprudence and then cane the guidelines.

| think that's the proper approach, if and when
guidelines to deal with slotting allowances or anything
else are to be pronmulgated. In the neantinme, | think if
there are problens to be addressed because they injure
conpetition, then the approach for nowis to bring a
case or a series of cases.

MR. BALTO | have to step out of role and reply
to Ron. |1'mthe person that receives the various
conpl aints, requests for investigations, enforcenent
action in the Bureau of Conpetition, and we do not
receive conplaints in the area of the pronotiona
prograns covered under the Fred Meyer Cui des.

Yet at the sane tinme | observe that there are

| ots of progranms going on in this area. There's |lots of

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



460

counseling that goes on in this area, and we did go and
talk to people, including the | awers at various
manuf acturers, in the course of our interviews.

| guess ny assessnent would be that this is a
good exanple of where the private bar serves an
i nportant role through gui dance in making sure that
their clients stay within the lines. |f soneone has a
good matter that they believe violates the Fred Meyer
Quides, bring it to ny attention. W'IIl look at it
i medi ately. Dick Steuer?

MR. STEUER | think it would be a mstake to
bring out guidelines in this area, actually now or ever,
and the reason | feel that way is that the notion of
slotting allowances is really a msnonmer. It includes
things that are very well addressed in other areas of
the law, particularly exclusive dealing but also the
Robi nson- Pat man aspects, and it's organic.

| had a col |l eague who used to conpare this to a
gane call ed whack-a-nole. As soon as you knocked one
down anot her woul d pop up. Quidelines sinply are not
ni mbl e enough to change the way the case |l aw can, and to
the extent that there were problens here, nost of the
probl ens we tal ked about involve exclusivity, sone
Robi nson- Pat man.

These things can be addressed on a nuch nore
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i mredi ate basis. There are too many things going on
under this category to really be a category, any nore
than | eft handed distribution restraints would be.

You' ve got custoner initiated progranms, nanufacture
initiated prograns, placenent prograns, entry prograns,
excl usi on prograns.

| think that it sinply doesn't lend itself to
gui del i nes, although I nust disagree with Ron. | think
that the Fred Meyer Cuides are an area where, although
maybe they don't cone up in litigation very often,
think in offices all over corporate Anerica these things
are referred to every day, and you get feedback on it
all the tine.

MR. BALTO Chris MacAvoy, | don't think you're
about to wel cone the guidelines.

MR. MACAVOY: On that latter point, sonme of you
may have seen the little ABA Antitrust publication, it's
a brief guide to the Robinson-Patman Act, that is the
| argest selling publication that the ABA Antitrust
Section has. It's a fact of l[ife to conply with the
Robi nson- Pat man Act for businesses all over the country.

On guidelines, | agree that | don't see the
desirability, the wi sdomof guides in the sense that Bob
Skitol has proposed. Alan Silberman's idea of sonething

having a nore didactic function, maybe, although I'm
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very interested in the cormment he nmade right at the end
about how we need nore transparency.

| represent a trade association of retailers. |
see Jeff Schm dt down here who does work for a
manuf acturer's trade association. | know at our
meetings we don't tal k about slotting all owances. W
don't put our slotting allowance policies on our web
sites. The Conmm ssion expressing a preference for
transparency, that doesn't give ny guys antitrust
immunity, so | mean, that's just a baseline problemfor
us.

Peopl e say, What is your trade association
client's policy on slotting allowances. There isn't one
for good reason.

MR. BALTO By the way, in the mddle of Steve
Sal op' s paper, there is a discussion of why horizontal
agreenents to control slotting all owances shoul d be
anal yzed under the Rule of Reason.

Al an?

MR. SILBERVAN: | probably ought to amend ny
position to be one for seeking guidance rather than
gui delines, but | think we should recognize that we all
pay a price when there's a | ack of adequate gui dance.
W have to renenber that it is not nmerely the Federa

Trade Conmi ssion that enforces the | aw or for that
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matter the Federal Trade Conm ssion, the Departnent of
Justice and even State Attorneys Ceneral. There are
vari ous state statutes -- sone generically worded |ike
thou shall do no bad thing, which is in fact a statute
in several states -- that lead various individuals to
say, Well, this is a bad thing, let's go ahead and
litigate it.

Let's have a jury decide in sone state court in
the mddle of one of the 50 states. There are even sone
states that have statutes that could be interpreted to
say, sort of followng along with what Chris is saying,
that every buyer and seller should announce the terns of
every transaction that they make, even if they're
perfectly lawful, even if they're neeting conpetition or
what ever el se, so that the world knows about them
i nst ant aneously, a process which I think would easily be
characterized as an invitation to conspire.

But there are state statutes which sonme | awers
woul d interpret as saying, If you don't do that, it's
secret and secret is wong. There's alittle thene of
that in Bob's guidelines.

Now, that's what happens when you have a void,
so we've got to fill the void. W have to fill it with
good data. Ron, absolutely right about that. But we

ought to recognize that right now we have a big void.
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MR. BALTO Rick?

MR. WARREN- BOULTON: | guess several points.
First of all, I think like every single person around
this table, | think that guidelines would be desirable

if I wote them

MR, SKITOL: Mst of us think you should wite
t hem

MR. WARREN- BOULTON: The problemis what do we
doif we can't wite them Do we want the FTCto wite
then? People nay have m ssed that of the four criteria
we di scussed, the case against MCorm ck woul d have
flunked two of them So the guidelines | would wite
woul d clearly state that -- MCorm ck woul d not have
been accused of anti-conpetitive behavior through
offering slotting all owances.

And so | think to your point, when you don't
trust individuals to do it, the other way to do it is

you go through the extraordi nary expense and

time-consum ng process of litigation. | nean, it's sort
of |ike the quip about denocracy. It's just horrendous,
but everything else is worse. [It's a very expensive way

to get out guidelines through litigation.
So you really have to mstrust the anal ytica
process a great deal to decide to go that route. You

may well be right, and | share your concern about bad
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guidelines, so clearly |I think we would all agree that
bad gui delines are worse than no guidelines, and ny
gui delines are better than no guidelines.

The second thing to say is | think there's now
think a real consensus in the econonm cs profession that
exclusion is a real concern and a real problem and
Chicago is dead on this issue. And so | think there's a
real problem here that needs to be addressed. That's a
pl us.

Anot her plus, point 3, is that | think you
really can cone up with a set of narrowy defined
conditions which will lead you to a fairly small set of
cases where in econom st ternms your false positive rate
is low You have a fairly | ow chance of convicting the
i nnocent, okay?

But the other point, which sonebody nmade over
here, which | think is really very true, is this is not
a slotting allowance issue. This is a generic problem
of exclusion by a dom nant manufacturer, and slotting
al | ownances are just one manifestation fromit. Sonmeone
said organic. | don't renenber who said that, but that
was really quite good. One of the problens is, as with
nost kind of vertical restraints and other things, if
you ban one kind of vertical restraint you'll get

anot her.
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Vll, it turns out that for nearly every
anti-conpetitive act | know there's at |east a dozen
ways to do it. You're mssing out on sonme, give ne a
call, and I'll give you another seven or eight ways to
do it.

So the question | think the FTC has to address
is, do they want to wite what are basically exclusion
guidelines or is there sonething separate here about
slotting all owances truly?

That being said, | would also say finally, |
think one of the functions of the FTC is there are
enpirical tests you can do. W've talked a | ot about
stuff. There are hypotheses floating around all over
the place. Mst of those hypotheses are testable, and
it seens to ne that it would be very worthwhile to
answer some of the questions that are floating around.

The two that canme up just this afternoon are,
What happens when you have nergers? Do you get nore
slotting all owances or |less slotting allowances? When
can we di stingui sh between nergers creating buyer power,
whi ch is good, and nergers creating nmarket power -- so
these are all subject to enpirical verification

It seens to ne that one of the functions, maybe
even before guidelines are issued, would be to sit down

and say, What are the testable inplications of the
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various theories, and let's go ahead and test them
because certainly you have data. You have IR data, you
have Nielson data. This is not hard to do. It doesn't
take an economst. It doesn't even take a rocket
scientist. Even an econom st can do this sort of

thing. | think it's a research agenda that you're

| ooki ng at.

MR. BALTO By the way, for an econom st you
don't seemto count very well. After we're done |']I
explain that McCorm ck does neet all four of the
standards that you've articul at ed.

Jeff Schm dt?

MR. SCHM DT: David, | share the view that
gui del i nes are not necessary here, really just quickly,
for two reasons. One, the point has already been
expressed that the existing |egal tools are adequate to
deal with the problem But one point that | don't think
has been adequately enphasized is, | see a trenendous
effort wwthin the industry working on this as well as a
nunber of other problens within the grocery industry,
work that's gone on between manufacturers and their
trading partners on the retail |evel on a one-on-one
basi s.

We had a panel talking about category

managenent, which really is an outgrow of that joint
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industry effort to try to get to a nore fact based
analysis and a nore efficient way of conducting
business. | think a tremendous amount of work has gone
on with respect to activity based costing which al so
wll be helpful on this. Al of this at |east suggests
to me that the industry, for a nunber of reasons, is
really beginning to tackle and nmay well be well on its
way of tackling this as well as other issues that can
create problens within the industry.

M5. DESANTI: | would just like -- Bob, go
ahead. You want to respond to sonme of these points that
have been nade.

MR SKITOL: I'mgoing to stand on the petition
we filed as a basic response to nost of the coments
t hat have been made on the other side and | won't
repeat. But to nake one point that there are various
and sundry ways of providing public guidance, this is
one of the points | agree with. One of themis whatever
it is that the Conm ssion staff decides to do in the
aftermath of this workshop by way of a witten report, |
think that you guys have really done a trenendous job of
collecting information and perspectives over the | ast
coupl e nonths and over the |ast coupl e days.

And whether or not in the aftermath you and the

Comm ssi on ought to proceed wth the research agenda
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and/or to proceed with guidelines of the sort that ny
clients are urging, at a mnimum| would respectfully
urge that the Conmm ssion staff and the Conm ssion
prepare and issue a public report setting forth sonme
findings and concl usi ons and perspectives that have cone
out of this workshop. | have feeling if that report is
done in a thoughtful way, the report in and of itself
will be an inportant form of public guidance that the

i ndustry wi Il appreciate.

M5. DESANTI: Thank you, Bob. | guess | want to
put this whole discussion that we've been having for the
| ast half hour or so in the context of the limted
resources that the FTC has. You're right, Rick, it may
be that even econom sts can do the kinds of data
collection and data anal ysis that are necessary to
answer sone of the enpirical questions that cone up, but
it costs noney, and we are all faced with a question of,
conpared to what?

Conpared to investigations? Conpared to
gui delines? | personally have way nore experience than
| ever wanted to get in drafting guidelines and
negotiating guidelines, and it's a hugely costly process
internms of staff, time and effort, in terns of data
collection, enpirical study, research. So |I'm

interested in the views of all of you. |If you only had
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to choose one of those directions to go in, because you
have limted resources, and we are after all still in
the mdst of a nmerger wave, where would you go?

MR, WARREN- BOULTON: Can | make a comment ?
There's an inexhaustible supply out there witing Ph.D.s
and | ooking for good topics. This a cheap free |abor,
and | think one possible solution to this is in fact for
the FTC to sort of contact its, shall we say, academc
network and say to them Look, here are ten terrific
Ph.D.s topics. Those of us who are academ cs for many
years know that there are hundreds and hundreds of kids
who are thrashing around sl eepl ess nights, Wat the hel
am| going to do for a topic?

And you have sone great topics. It would be a
little slow, going in the wong direction, but it's real
cheap.

MR SKITOL: But how about if the Conm ssion
hel ps out the academ cs with sone subpoenas for serious
hard data?

MR. WARREN- BOULTON:  You don't need that, IR
and Nielson all that data is out here.

MR, SKITOL: That doesn't give you serious cost
i nformati on about --

MR, WARREN- BOULTON: Ckay, yes.

MR. BALTO Can | turn to our two other
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econom sts. First Mary Sullivan.

M5. SULLIVAN: | think the data-collection
aspect of the study is a little nore difficult than you
think just going in. | think getting the scanner data
is one thing, but going in and trying to coll ect
information on the fees and ot her variables you m ght
need could be a little nore challenging than a graduate
student could start with. So I'll say, having thought
about doing slotting allowance studies for a long tine
and having done one, |I'mpretty pessimstic, and think
maybe the FTC should be in charge of at |east the data
col | ecti on.

But having listened to the panels for the past
coupl e of days, there are three basic kinds of studies I
would do if it were up to ne. | think one of the big
policy issues concerns whether slotting all owances or
these fees are mainly a phenonena of new product
i ntroductions or whether they involve other things that
happen after the new products is introduced.

| know one of the great stylized facts of
mar keting is, over the past 20 years, the sort of
per cent age of what manufacturers pay for advertising and
pronoti on has gone nuch nore towards pronotion and away
fromadvertising, so it seens like a lot of different

ki nds of fees have increased.
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So | think one good study would be just to | ook,
maybe at the category level, at fees that are paid for
new products versus fees that are paid for products that
other stages in the life cycle, older products according
to their performance or expected performance or things
like that. This would just let us see, Wll is there
really a problen? Are fees really inportant in other
stages of the life cycle other than when new products
are introduced? | think that would be really useful.

There are a couple other studies that | think
woul d be really interesting. One of them basically
woul d have to do with understanding retailer's buying
deci sion, \What nmakes a retailer decide to accept a new
product, and how do the fees affect that, and are snal
manuf act urers sonehow di sadvant aged? So do snal
manuf acturers with products that | ook |ike they' re going
to be very successful, are they less likely to be than
est abl i shed manufacturers' products? Just things |ike
this would be things that we woul d need to understand.

The third study I would do concerns
under st andi ng product failure. | think product failure
is a rather anmbiguous term but what you want to | ook at
is, Wiat are the circunstances under which a retailer
deci des to take a product off the shelf, and is that

related in some way to fees that were paid by other
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manuf acturers, and are there dom nant manufacturers, and
how many manufacturers are there in the category?

So those are the three basic studies | would
do. Again, I'msort of the pessimstic about the data
requi renents, but you'll worry about that.

MR. BALTO Greg Gundl ach?

MR, GUNDLACH. | want to make a couple comments
just with regard to where we go fromhere. | think the
acknow edgnent that the lack of information that we have
really sets the agenda. | think it's in a sense
premature to tal k about guidelines until we know what
we're tal king about, and in that respect, research is
needed.

The amount of research we have right now is nuch
about anecdotals. [It's nuch about opinions of
manuf acturers and players in the industry, and there's
very little hard enpirical data out there that hel ps us
either at the academ c side or in the professional
arena.

The chal | enge, however, the wall we face as a
research group in trying to gather this data is the
cooperation to obtain that data. Until that wall is
broken down we are not going to be able to sone of these
enpirical questions that we've been tal ki ng about for

the last two days.
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As far as where we go, if we get over that
hurdle, | think getting descriptive data so that we have
a sense of what these different fees are and how t hey
are played out in the arena is very inportant. | think,
as many have tal ked about today, there's a variety of
different theories out there that we can begin to test
t hrough a rigorous econonetric and ot her neans, and so

heading in those three directions | think would be

hel pful .

MR. BALTO Mark G dl ey?

MR G DLEY: |I'mnot in favor of guidelines, as
you m ght have suspected. | do think that the

conference has been worthwhile, and I think that it's
very likely, know ng how prolific you are, David, and
that's to your credit and the Conm ssion's lucky to have
you, that at a mnimumwe're doing to see at |east one
grunpy speech out of the FTC about slotting all owances.
You snicker, but that gets faxed to every client. It's
di ssem nated to every category manager

Those things filter down, so if nothing el se |
know that you're a bright fellow and you have enough
material for at |east one grunpy speech, and that wl|
start a dialogue, and the speech is a far cry from
gui delines, but if you nake a m stake in guidelines you

start freezing retailing and retail formats.
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This country is blessed with the best retailers
in the world. W have Hone Depot, Wal-Mart, Costco, al
t hese wonderful retail formats. They' re invadi ng
Europe. You don't see European manufacturers coming in
here with the exception of Trader Joes and Al dy's, that
is basically all we're getting from Europe. And Europe
is much nore regulated. They regulate hours. You have
to about open at seven in the norning. They prevent
di scounting. They prevent big box stores, so | think
you have to be very careful before we tinker with the
pl aying field.

The third thing I would say is | think it's
i nportant that whatever speech, position, thoughts, the
War r en- Boul ton school of sort of the nonopoly dom nant
manuf acturer, whatever you ultimately conclude is your
bi ggest | aw enforcenent problem | would make sure that
t he guidance is universal, that it can work in al
retail formats.

There's no reason to limt it to supermarkets.
Supermarkets are converging with other retail formats,
and if you want to | ook at buyer power, there are two
nati onal hardware chain. W've got scores of
supermarkets chains. |If you believe office superstores
are a separate market, we have three of those.

under stand drug stores have used slotting all owances for
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many years.

So | think that your guidelines are going to be
interpreting laws that apply to all retailing, and they
have to be able to wthstand the rigor of working in
t hose markets, and | know that you've groaned when
broaden this debate, but honestly the lawis the | aw
Your policy, your Section 5, your Justice Brandeis kind
of concept of this place, has to work across al
Anerican retailing, and I would say, First do no harm
Start putting out in the public record sone of the
t hi ngs that concern you

You spend a lot of time with us. | don't think
you begin to understand our business. That's not a
criticism but it's highly conpl ex behavior you're
deal ing with.

MR. BALTO Irv Scher?

MR SCHER: | want to say a couple things. |
agree with virtually everything Mark said, but | also
agree with Ron that the way to go here probably is with
cases, and | would commend to the Conmm ssion an article
called Tom Balto and Averitt, Anticonpetitive Aspects
of Market Share Discounts, et cetera, because | think
that's what we've been hearing fromthe econom sts
today. Exclusionary conduct, vertical exclusionary

conduct by dom nant conpanies, is what the Comm ssion
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shoul d be | ooking at, and under basic Sherman Act rule
of reason concepts, exclusive-dealing rule of reason

MR. BALTO Chris MacAvoy.

MR. MACAVOY: The call has gone out froma
coupl e corners here for nore data and a coupl e of people
said, Hey, send them subpoenas. | don't want to get
carried away wth that type of thing. Mirk Gdley and
have bot h gone through a nunber of second request
conpliances in supermarket deals. They cost about
750,000 to a mllion dollars a pop for a regional
super mar ket deal

MR. BALTO Are there any | awers here who can
undercut that price?

MR. MACAVOY: | have an outline of questions
that | use to prepare for investigational hearings in
supermarket nmergers. It's not an outline that's changed
much over the years, but | have in the |last year or so
added a section on slotting all owances as we start to
get asked those questions in hearings.

The second requests get |onger every year.
woul d be di smayed, although part of ne woul d be
delighted, to flip over the next second request | m ght
receive and see "Part 5 -- Slotting." |'mvery
synpathetic to the statenents nmade about the | ack of

resources to do this kind of thing, but it costs
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sonebody noney when subpoenas go flying.

MR. BALTO Does anybody have any additi onal
coments they would |i ke to nake?

Vell, | wanted to thank everybody for
participating and |istening so patiently. This has been
a fantastic experience, one in which |I think the
Comm ssion staff has learned a great deal. | want to
thank all ny col |l eagues.

| want to thank especially the over 80
manuf acturers and retailers who were able to provide us
information on a voluntary, confidential basis, and a
nunmber of them who wal ked us through their stores.
nost of all want to thank every one of the businessnen
who, at their own expense, and on their own tine, cane
out to join us for the past two days. Thank you very
nmuch.

(Ti me noted: 5:10.)
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