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Bef ore GARWOOD, PRADO and OWEN, Circuit Judges.
EDWARD C. PRADO, Circuit Judge:

This appeal is the consolidation of two actions, both of
whi ch involve FitzGerald Contractors, Inc. (“FitzCerald”), a
subcontract or, seeking conpensation under Louisiana s Private
Wrks Act, LA Rev. STAT. ANN. 88 9:4801-55 (West 1991 & Supp
2005) (“PWA"), fromFidelity & Deposit Conpany of Maryland, |nc.
(“F&D"), a surety, for work perfornmed on construction projects in
Loui siana. F&D seeks to avoid liability by asserting the defense
of perenption under subsection 9:4813(E) of the PWA. Two
guestions are presented on appeal: (1) whether FitzCGerald' s
filing of an involuntary bankruptcy petition against the general
contractor constituted an “assert[ion of] clains or rights” under
subsection 9:4813(E); and (2) whether the perenption period
defined in section 9:4822 is triggered when notice of the
construction contract is filed but notice of term nation is not.
Answering both questions in the negative, the district court
found for F& in the Bionedical Project matter and FitzGerald in
the Lifeshare Project matter. For the reasons bel ow, we AFFI RM

| . Backgr ound

Wi t aker Construction Conpany, Inc. (“Witaker”), as
contractor, entered into a standard-form constructi on contract
with the Bionedi cal Research Foundati on of Northern Louisiana, as

owner, to build a biotechnol ogy manufacturing facility in



Shreveport, Louisiana (“Bionedical Project”). The contract was
entered into the Caddo Parish, Louisiana nortgage books on Apri
28, 2000. It required Wiitaker to furnish surety bonds
guar ant eei ng paynent to subcontractors. F&D, as surety, issued
bonds with a penal sum of $9, 755,904.00 on April 25, 2000.

Wi t aker, as contractor, also entered into a contract with
Bl ood Center Properties, Inc., as owner, to build a facility for
Li feshare Bl ood Centers in Shreveport, Louisiana (“Lifeshare
Project”). This contract was entered into the Caddo Pari sh
nort gage books on July 27, 2000. It also required Whitaker to
furnish a surety bond. F&D, again as surety, issued a bond in
t he amount of $3,541,953.00 on July 26, 2000. For both the
Bi onedi cal and Lifeshare projects, the contracts were recorded
and the bonds issued pursuant to the PWA

Ef fective August 24, 2000, Wi taker and FitzGeral d executed
two subcontracts, one relating to the Bionedi cal Project and one
to the Lifeshare Project, in each of which FitzGerald agreed to
performwork on the facility.

For the Bionedical Project, a Certificate of Substanti al
Conpl etion was recorded on Septenber 17, 2001 in the nortgage
records for Caddo Parrish. For the Lifeshare Project, no
official filing was nmade regardi ng conpl eti on, though other
events occurred that suggest the project was conpleted: on June
29, 2001, the Estopinal Goup, architect for the project,
conpiled a punchlist; mnutes of the Lifeshare Project progress
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nmeetings indicate the facility was ready to be occupi ed between
July 23 and 26; and, on July 25, the Cty of Shreveport issued a
certificate of occupancy.

1. Procedural History

On August 9, 2002, FitzGerald and two other creditors filed
an i nvoluntary bankruptcy petition agai nst Witaker in bankruptcy
court in the Western District of Louisiana. The standard Form B5
filing had the followng information: (1) Witaker’s identity as
debtor; (2) the nature of Witaker’s business as general
contractor; (3) the anobunt FitzGerald was owed, $586, 258. 17,
including liened anbunts of $418,596.58 and un-Iliened anmounts of
$167,661.59; (4) that the petition was being filed under Chapter
7 of the Bankruptcy Code; and (5) an assertion of petitioners’
eligibility to file under 11 U S.C. §8 303(b). It did not invoke
the PWA nor nention specifically anbunts owed under it.?

On August 19, 2002, F&D filed a notice of appearance in the
Wi t aker bankruptcy proceeding. On Septenber 6, Whitaker filed
an answer to the involuntary petition and a Mdtion to Convert
Case to Chapter 11 Proceeding with a correspondi ng nmenorandumin
support. On Septenber 12, the bankruptcy court granted the O der
of Relief for the involuntary petition and converted the matter

to a voluntary Chapter 11 case. On January 9, 2003, FitzCerald

! The parties do not dispute that the anounts in the filing
i ncluded the $82,473.89 owed for work on the Bionedical Project
and the $81, 689.00 owed for work on the Lifeshare Project.

4



filed its proof of claimfor all of its clains, |liened and un-
Iiended, in the Chapter 11 bankruptcy proceedi ng.

Regardi ng the Bionedical Project, FitzGerald filed an
adversary conplaint in the bankruptcy court on April 16, 2003,
nam ng F&D as defendant. In its conplaint, FitzGerald alleged
that F&D was |iable as surety for paynent of $82,473.89 plus
interest for amounts Whitaker failed to pay FitzGerald for work
it conpleted on the Bionedical Project. On May 16, F&D answered
the conplaint, denying FitzGerald s allegations and asserting the
def ense of perenption. On June 19, F&D noved for summary
judgnent; FitzCGerald nade a cross-notion for summary judgnent or,
alternatively, partial sunmary judgnent. After hearing argunent,
t he bankruptcy court granted FitzCGerald s notion for summary
judgnent in part, and denied F&' s notion. It determ ned that
the i nvoluntary bankruptcy petition was a tinely assertion of
rights withing the neaning of 8 9:4813(E) and that the bankruptcy
filing did not stay FitzGerald s rights under the PWA. The
bankruptcy court entered judgnent on Septenber 2.

F&D appeal ed to the district court on Septenber 3, 2003.

The district court determ ned that the involuntary bankruptcy
petition was not an assertion of rights for purposes of
subsection 9:4813(E). It reversed the bankruptcy court’s
judgnment with respect to this issue and affirned its judgnent
wWth respect to finding that the bankruptcy filing did not stay
FitzGerald s rights. The district court issued its fina
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j udgnent on May 26, 2004. FitzGerald appealed on June 17, 2004,
chal l enging the district court’s determ nation regarding the
i nvol untary bankruptcy petition in the Bionedical matter.
Regarding the Lifeshare Project, FitzCerald filed an
adversary conplaint in the bankruptcy court on July 16, 2003,
nam ng F&D as defendant. In it, FitzGerald alleged that F& was
liable as surety for payment of $81,689.00 plus interest for
anmounts Wiitaker failed to pay FitzGerald for work it conpleted
on the Lifeshare Project. On August 6, F&D answered the
conplaint, denying FitzGerald s allegations and asserting the
def ense of perenption. On Cctober 2, FitzCGerald noved for
summary judgnent or, alternatively, partial summary judgnent. On
January 9, 2004, F&D filed a cross-notion for summary judgnent.
After hearing argunent, the bankruptcy court granted FitzGerald' s
motion for sunmary judgnment in part, and denied F&D s notion. As
in the Bionedical matter, it determ ned that the involuntary
bankruptcy petition was a tinely assertion of rights within the
meani ng of the PWA. The bankruptcy court also held that, because
no certificate of substantial conpletion was filed for the
Li feshare Project, subsection 9:4822(C) applied, establishing a
perenption period of one year and sixty days. The bankruptcy
court entered judgnent on March 26.
F&D appeal ed to the district court, the sane court as in the
Bi onmedi cal matter, on March 29, 2003. The district court
affirmed the bankruptcy court’s result, but on different grounds.
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Because notice of the contract had been filed for the Lifeshare
Proj ect but notice of termnation had not, the district court
hel d that subsection 9:4822(A) applied and that the perenption
period had not yet begun to run. It found that FitzGerald s July
2003 filing of the adversary proceeding was a tinely assertion of
its rights under the PWA. The district court issued its final
j udgnent on Decenber 10. F&D appealed the Lifeshare matter on
Decenber 27, 2004.

Bot h the Bionedical and the Lifeshare matters are
consol i dated on appeal .

[11. Standard of Revi ew

We review the district court’s decisions by the sane
standards it applied to the decisions of the bankruptcy court.
Kennard v. MBank Waco, N. A (Matter of Kennard), 970 F.2d 1455,
1457 (5th Gr. 1992); In re Sinclair, 417 F. 3d 527, 529 (5th Gr
2005). For questions of |law, the standard is de novo. |d. at
1458.

| V. Discussion

A. The Private Wrks Act

Bot h questions before us require interpretation of the
Private Wrks Act, which regulates the rights and
responsibilities of persons involved in the construction and
i mprovenent of inmmobvables. See LA. Rev. STAT. ANN. 88 94801-55,

Exposé des Motifs (West 1991). The PWA protects contractors,



| aborers, suppliers of material and others who contribute to
construction projects by granting thema privilege on the

i movabl e to secure the price of their work and obligating owners
who use a general contractor to require that contractor to record
his contract and secure a surety bond guaranteei ng paynent to
contributors. 1d. An owner who fails to conply nay be
personally liable, even to those with whomhe is not in
contractual privity; and a general contractor who fails to conply
may | ose his privilege in the i movable. 1d.

The rights created by the PWA extinguish after a period of
time, the length of which is defined by statute and depends on a
variety of factors. The present case involves the liability of
general contractor Witaker’'s surety, F&D, to a subcontractor,
FitzGerald. Subsection 9:4813(E) states that “[t]he surety’s
liability . . . is extinguished as to all persons who fail to
institute an action asserting their clains or rights against the
owner, the contractor, or the surety within one year after the
expiration of the tine specified in RS. 9:4822 for claimnts to
file their statement of claimor privilege.” 8§ 9:4813(E).

Tinmely institution of an action preserves the claim

The first question is whether FitzGerald' s filing of the
i nvoluntary petition for Witaker’s bankruptcy constitutes an
action asserting its claimagainst F& under subsection

9:4813(E). If it does constitute such an action, FitzCerald



tinmely instituted its action and both of its clains are
preserved.? If it does not, FitzGerald s claimin the Bionedica
matter is perenpted. To decide whether the FitzGerald' s
Lifeshare claimis perenpted as well, we nust determne if the
time period specified in section 9:4822 expired, or for that
matter began to run. Under subsection 9:4813(E), if the period
specified in section 9:4822 never ended, the one year period
never ran and FitzGerald s July 2003 adversary proceeding in the
Lifeshare matter was tinely and its cl aimpreserved.

B. The I nvoluntary Bankruptcy Petition

First, this Court nust decide whether FitzCerald's
participation in the August 9, 2002 invol untary bankruptcy
petition against Whitaker preserved its clains against perenption
under subsection 9:4813(E). That provision extinguishes the
surety’s liability to those who fail to “institute an action
asserting their clains or rights” wwthin a year after the period
determ ned by 8§ 9:4822. § 9:4813(E). Although the appropriate
| ength of the perenption period for the Lifeshare project is
di sputed, the parties agree that, if the period did in fact run,

the i nvoluntary bankruptcy petition was tinely in both matters.

2 Because no certificate of conpletion was filed for the
Li feshare Project, there is controversy as to the appropriate
I ength, and for that matter the existence, of the perenption
period in the Lifeshare matter. This is discussed in Section C,
infra. However, because both parties agree that both cl ains
woul d be preserved if we answer the first question in the
affirmative, that is where we begin.
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The question is whether the petition constituted an “action
asserting [its] rights and clainms” under § 9:4813(E).3

The i nvoluntary bankruptcy petition identified Witaker as
debtor, its business and the anmount it owed FitzCeral d:
$586, 258. 17, including |iened anounts of $418,596.58 and un-
i ened anmounts of $167,661.59. It did not nmention the PWA or
specify clainms made under the Act. |In both the Bionedical and
Li feshare matters, the bankruptcy court determned that this
constituted an assertion of FitzGerald s claimor right. The
district court in the Bionedical matter di sagreed, determ ning
that the involuntary bankruptcy petition did not provide notice

sufficient to preserve FitzGerald s rights under the PWA.4 |t

3 The parties do not dispute that a claimvalid for PWA
pur poses and nmade agai nst general contractor Whitaker will also
count against surety F&. Under subsection 9:4813(E), a person
must assert their clains or rights “agai nst the owner, the
contractor, or the surety.” As the Louisiana Third Crcuit Court
of Appeal held in Hershell Corp. v. Fireman’s Fund | nsurance Co.,
743 So. 2d 698, 701(La. C. App. 1999), “suit against the
contractor, owner or surety preserves the claim It is a matter
of preservation of the claimor privilege, not of interruption or
suspension of the tine period for preserving the claimor
privilege” (enphasis in the original).

41t also determned in dicta that, unlike prescription,
under Loui siana | aw perenption could not be renounced,
interrupted or suspended. Perenption and prescription are
separate concepts under Louisiana law. In Metropolitan Erection
Co., v. Landis Construction Co., 627 So. 2d 144 (La. 1993), the
Loui si ana Suprene Court explained the distinction:

A perenptive period is a period of tinme fixed by
| aw for the existence of aright, and the right is
extingui shed unless tinely exercised within the period.
LA. Qv.Cooe art. 3458. On the other hand, liberative
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found that “general allegations regardi ng anounts due and
payabl e, as found in the involuntary petition relied upon by
FitzGerald, without any identifying | anguage, do not provide
notice sufficient to preserve FitzGerald s rights under the
LPWA.” Fid. & Deposit Co. v. FitzGerald Contractors, Inc., No.
03-1757 (WD. La. My 26, 2004).5

1. The Petition did not Provide Sufficient Notice

Al t hough prescription and perenption are distinct concepts,
at oral argunent both parties agreed that the perenption period
at issue should be treated as a prescriptive period for purposes
of preserving the claim Therefore, we treat it as such while
declining to adopt affirmatively their interpretation of

Loui si ana | aw.

prescription is a node of barring actions to enforce a
|l egal right as a result of inaction for a period of
time. LA Qv.CooE art. 3447. The right is not

exti ngui shed when the prescriptive period expires
without the filing of an action; enforcenent of the
right is nmerely barred unless the obligee fails to

obj ect or unless prescription was interrupted or
suspended. Perenption, by contrast, nay not be
interrupted or suspended.

ld. at 147. The Metro Erection court continued on to describe
the tinme period in subsection 8 9:4813(E) as perenptive: “a right
agai nst a surety under LA ReEv. STAT. 9:4813(E) involves a period of
perenpti on and becones extinguished if not asserted within the
period of limtation, which cannot be suspended or interrupted.”
|d. at 148. For reasons explained below, in the present case we
treat perenption |ike prescription.

> The Lifeshare court did not address the issue, choosing
instead to affirmthe bankruptcy court on alternative grounds
di scussed in Section C, infra.
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Prescription is interrupted under Louisiana | aw “when the
obl i gee commences action against the obligor, in a court of
conpetent jurisdiction and venue.” LA CQvVv. CobE ANN. art 3462;
see Hensgens v. Deere & Co., 869 F.2d 879, 881 (5th Cr. 1989).
Loui siana courts have interpreted the neani ng of “comrenc|i ng]
action” for purposes of interrupting prescription. Determning
that a worknen’s conpensation suit filed on behalf of a plaintiff
who died in an unrelated accident prior to filing interrupted
prescription, the Louisiana Suprene Court said that “the essence
of interruption of prescription by suit has been notice to the
def endant of the |egal proceedi ngs based on the claiminvolved.”
Nini v. Sanford Bros., Inc., 276 So. 2d 262, 264-65 (La. 1973).
As we have recognized, the Court in Nini adopted a broad view of
when prescription could be interrupted.

[ T]he Court in Nini has, to all appearances, rejected

this narrower view. There National Surety was not

treated as a narrow exception carved out of the general

rule but as illustrative of the general rule itself.

It is notice not of the plaintiff’s intention to assert

hi s demand, but of any demand stemm ng fromthe sane

tortious occurrence or conduct, which interrupts

prescription as to subsequent demands on that “cause of
action,” at least to the extent that the first demand
sufficiently inplies the second.
Louviere v. Shell QI Co., 509 F.2d 278, 287 n.9 (5th Cr
1975) (reversing dismssal and concluding that “suit by the

enpl oyer’ s subrogated insurer to recover benefits paid an injured

enpl oyee under the Longshorenen’s and Har bor Workers’
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Conpensation Act will interrupt prescriptionto permt a
subsequent suit by the enployee for his damages arising out of
t he sane occurrence”).

The Nini standard allows flawed or msdirected filings to
interrupt prescription. In Batson v. Cherokee Beach and
Canmpgrounds, Inc., 530 So. 2d 1128, 1130 (La. 1988), where
plaintiff had brought a second tort suit after the first one’s
dism ssal for failure to state a cause of action, the court
determ ned that “prescription wll be interrupted whether or not
the original pleading sets forth a cause of action.” |n Parker
v. Southern Anmerican |Insurance Co., 590 So. 2d 55 (La. 1991), the
plaintiff had filed a conpensation suit for her husband s death
agai nst his enployer and later filed a tort action agai nst that
enployer’s insurer. |In that case, the fornmer suit interrupted
the prescription period for the |atter because a “pl eadi ng which
al l eges a factual occurrence and liability of a naned defendant
interrupts prescription despite failure to state a cause of
action by alleging negligence.” 1d. at 56. As the Louisiana
Suprene Court expl ai ned,

The fundanmental purpose of prescription statutes is

only to afford a defendant econom c and psychol ogi cal

security if no claimis nmade tinely, and to protect him

fromstale clains and fromthe | oss of non-preservation

of relevant proof. They are designed to protect him

agai nst lack of notification of a formal claimwthin

the prescriptive period, not against pleading m stakes

that his opponent makes in filing the formal claim
within the period.
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Groir v. S. La. Med. Cr., Etc., 475 So.2d 1040, 1045 (La.
1985) (reversi ng judgnent of court of appeals and determ ning that
anendnent s changi ng capacity of suing husband and addi ng children
as wongful death plaintiffs successfully rel ated back).

This Court has applied Nini to allow certain |egal actions
which are not lawsuits to interrupt prescription. In MGee v.
O Connor, 153 F.3d 258 (5th Cr. 1998), we held that filing of
proofs of claimin a bankruptcy interrupts prescription of
contract clains under Louisiana |aw. Drawi ng an anal ogy between
proofs of claimin bankruptcy proceedi ngs and those in succession
proceedi ngs—whi ch under the rel evant Loui siana statute suspend
prescription-we said that the “key to Parker is that the
def endant there received notice.”® 1d. at 262 (enphasis in the
original). As a result, worker’s conpensation clains w ||
interrupt the running of prescription for tort clains against
third parties. See Drury v. U S. Arny Corps of Eng'rs., 359 F.3d
366, 368 (5th Cir. 2004).

Nini is, of course, not without its limts. Certain federal

admnistrative actions will not interrupt prescription of state

5 Prescription is interrupted when the prescriptive period
restarts; it is suspended when the period stops to run for an
applicable tinme. Rogers v. Corrosion Prods., Inc., 42 F.3d 292,
293 (5th Gr. 1995). The distinction between the two is
irrelevant for present purposes, as the question is whether the
i nvol untary bankruptcy petition preserved the claim The quantum
of legal notice does not determ ne whether a prescriptive period
i s suspended or interrupted.
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law claims. In Drury, we determned that a suit under the
Federal Tort Cains Act did not interrupt prescription for a
state tort suit. Drury, 359 F.3d at 368-69. Likew se, in
Fitzgerald v. United States Departnent of Veterans Affairs, we
noted that no authority supported the proposition that filing an
admnistrative Title VII conplaint would interrupt prescription
of state law discrimnation clains. 121 F.3d 203, 210 (5th G
1997). The lynchpin, again, is notice to the defendant.

FitzGerald argues that the involuntary bankruptcy petition
gave sufficient notice of its claimto Whitaker to preserve its
claim and that this Court should extend Nini to the present
case. It enphasizes that the $586, 258. 17 amount cl ai ned incl uded
the $82,473.89 anount that was the subject of the Bi omedi cal
proceedi ngs and the $81.689. 00 anbunt that was the subject of the
Li feshare proceedi ngs.

We di sagree. The involuntary bankruptcy petition did not
provide sufficient notice to prevent perenption and preserve the
claim The anpbunts owed under the PWA are indistinguishable in
the involuntary bankruptcy petition fromWitaker’s traditional
contractual obligations to FitzGerald.

Wil e both the contractual and PWA obligations stemfromthe
sanme set of events, in cases reliant on Nini, nore information
was available than is here. 1In O Connor, the proofs of claim

were for the debtor’s obligation. 153 F.3d at 262. W
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specifically distinguished that case fromone in which a proof of
claimfor the proceeds of an auction house’s bankruptcy did not
interrupt prescription in a tortious conversion suit against its
former enployee. |d. at 262 n.5 (citing H I bun v. Col dberg, 823
F.2d 881 (5th Cr. 1987)). Here, the petition is against

Wi taker, not its surety. Mre inportantly, the |legal and
factual bases for the debt are not identified. |In Parker and
Nini, the factual and |legal bases of liability were spelled-out.
590 So.2d at 56; 276 So.2d at 266. The involuntary bankruptcy
petition includes no references to the PWA, nor to the Bi onedi cal
Project, the Lifeshare Project or any other private work. It
indicates nerely the creditor and the anount owed.

O Connor does not identify precisely the quantum of
description that constitutes proper notice; but we believe the
line falls beyond the reach of this involuntary bankruptcy
petition. |In Abranmson v. Boedeker, we noted that an involuntary
bankruptcy petition “serves as even |l ess notice than the
generalized conplaint. . . .The ‘right’ of a creditor to hang on
to his self-help priority may not, therefore, be equated with
concepts of fair notice frompleadings.” 379 F.2d 741, 745 n.7
(5th Gr. 1967)(evaluating such a petition in the context of
determ ning whether it or an anended conpl ai nt established the
date of bankruptcy). More substantial notice is required to

preserve a PWA claim
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This conclusion is bolstered by the instruction of the
Loui si ana Suprene Court in Metro Erection, that PWA rights were
“in derogation of common rights and nust be strictly construed
agai nst those to whomthe right is accorded.” WMetro Erection,
627 So. 2d at 148.

2. The Petition was not an Informal Proof of d aim

Alternatively, FitzCGerald argues that the involuntary
bankruptcy petition qualifies as an informal proof of claim and
that O Connor requires the claimbe preserved. F&D responds that
the doctrine of informal proof of claimdoes not apply, both
because the doctrine is an equitable one and because FitzGeral d
tinmely filed. In In re N koloutsos, 199 F.3d 233 (5th Gr.

2000), we adopted a five-part test for qualifying sonething as an
i nformal proof of claim

(1) [T]he claimnust be in witing; (2) the witing nust

contain a demand by the creditor on the debtor’s estate; (3)

the witing nust evidence an intent to hold the debtor

Iiable for such debt; (4) the witing nust be filed with the

bankruptcy court; and (5) based upon the facts of the case,

al l onance of the claimnust be equitable under the

ci rcunst ances.

ld. at 236. The parties do not dispute that the first four
condi ti ons have been net in the present case.

In Ni kol outsos, the clainmnt, a woman seeking to enforce a
j udgnent agai nst her husband for maliciously assaulting her,

filed her conplaint late. Oally, the bankruptcy court seened

wlling to accept the conplaint as a proof of clainm but l|ater,
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W t hout explanation, it did not recognize it as such. This Court
noted that “the rules of equity require being flexible with
regard to formwhen justice requires.” |d. at 237 (punctuation
omtted). Qur other applications of the informal proof of claim
doctrine have rectified simlar injustices but not nmere m stakes
i n advocacy. See, e.g., Geyhound Lines, Inc. v. Rogers, 62 F.3d
730 (5th Cr. 1995) (regarding an informal proof of claimwhere
claimant failed to file because of concom tant court-ordered
alternative dispute resolution progranm); cf. DeCell & Assocs.
v. FDIC, 36 F.3d 464 (5th Cr. 1994) (holding there was no

i nformal proof of claimwhere assignee of letter of credit sued
FDICin its corporate capacity but not in its receivership
capacity and failed to nake a deposit insurance clain.
FitzGerald was represented by counsel and had the opportunity to
raise its claimunder the PWA. It chose to file only the
petition for involuntary bankruptcy within the perenption period.
Equi ty does not support application of the doctrine in this
instance. Even if this Court were to consider the present

i nvol untary bankruptcy petition an informal claim for O Connor

to apply, FitzGerald would still have had to provide sufficient
notice. It did not, so the district court’s judgnent is
af firmed.

3. Resolution of the Bionedical Mtter

A certificate of substantial conpletion was filed for the
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Bi onedi cal project on Septenber 17, 2001. The section 9:4822
period elapsed thirty days later, and the section 9:4813 period
one year after that. Thus, FitzGerald had until October 17, 2002
to institute an action asserting its claim The only action it
undert ook before that deadline was joining the involuntary
bankruptcy petition against \Witaker on August 9, 2002. Because
that action did not constitute an “action asserting [its] rights
and clains” under 8§ 9:4813(E), FitzCGerald s claimin the

Bi onedi cal matter is perenpted.

C. Triqgogering of the Perenmptive Period

Because we hold that the involuntary bankruptcy petition
could not preserve FitzGerald' s claim this Court nust decide a
second question regarding the Lifeshare matter: whether, when
notice of a contract has been filed but notice of term nation has
not, the one-year extinguishnent period in subsection 9:4813(E)
is triggered; and, if so, when. Section 9:4822 provides, in
pertinent part:

A If a notice of a contract is properly and tinely
filed in the manner provided by R S. 9:4811, the persons to
whoma claimor privilege is granted by R S. 9:4802 shal
within thirty days after the filing of a notice of
term nation of the work:

(1) File a statenent of their clains or privilege.

(2) Deliver to the owner a copy of the statenent of
claimor privilege.

C. Those persons granted a claimand privilege by R S.
9:4802 for work arising out of a general contract, notice of
which is not filed, and other persons granted a privilege
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under R S. 9:4801 or a claimand privilege under RS. 9:4802
shall file a statenent of their respective clains and
privileged within sixty days after:

(1) The filing of a notice of term nation of the work;

o (2) The substantial conpletion or abandonnment of the

work; if a notice of termnation is not filed.

LA. Rev. STAT. ANN. 8§ 9:4822(A), (O." In the Lifeshare matter
whil e the construction contract was properly and tinely recorded
on July 25, 2000, no notice of termnation was ever filed.

Still, other evidence suggests the project was conpl eted: on June
29, 2001, the Estopinal Goup, architect for the Lifeshare
Project, conpiled a punchlist; mnutes of the project’s progress
nmeetings indicate it was ready to be occupi ed between July 23 and
26; and, on July 25, the Cty of Shreveport issued a certificate
of occupancy.

The courts below, as well as the parties, differ on the
application of section 9:4822 to these facts. Ruling fromthe
bench, the bankruptcy court determ ned that the specified period
began to run sixty days after the issuance of the certificate of

occupancy.® Witaker Constr. Co. v. FitzGerald Contractors, Inc.

(I'n re Wi taker Constr. Co.), No. 02-12642 (Bankr. WD. La. Mar.

" LA. Rev. STAT. AWN. 8 9:4802(A) (1) grants subcontractors
like FitzGerald clains for the price of their work.

8 Because it determined that FitzGerald s filing of the
i nvol untary bankruptcy petition was a tinely assertion of rights,
t he bankruptcy court determ ned that the clains were preserved.
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26, 2004). The district court disagreed, holding that “because a
notice of contract was filed but a notice of termnation or
certificate of substantial conpletion was not filed, the 30-day
tolling period never began to run.” Fid. & Deposit Co. of
Maryland v. FitzGerald Contractors, Inc., No. 03-1757 c/w No. 04-
0913 (WD. La. Dec. 10, 2004). F&D argues that subsection
9:4822(C) applies when no notice of termnation is filed, and
that the perenptive period began to run sixty days after issuance
of the certificate of occupancy.® FitzGerald contends that
subsection 9:4822(A) governs all situations in which notice of
the contract has been filed, and that its thirty day period does
not begin to run until filing of a notice of termnation. |f the
perenption period never began to run, FitzGerald s July 17, 2003
adversary conplaint was tinely. |If it did run, the only tinely
filing was the involuntary bankruptcy petition, which does not
suffice to preserve the claimfor the reasons discussed in
Section B, supra.

1. The Text of the Statute

° F&D identifies the issuance of the certificate of
occupancy as the point of substantial conpletion in accordance
with 8 9:4822(H), which reads: “A work is substantially conplete
when: (1) The last work is perforned on, or materials are
delivered to the site of the imobvable or to that portion or area
Wth respect to which a notice of termnation is filed; or (2)
The owner accepts the inprovenent, possesses or occupies the
i movabl e, or that portion or area of the inmovable with respect
to which a notice of partial termnation is filed, although m nor
or inconsequential matters remain to be finished or mnor defects
or errors in the work are to be renedied.”
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In interpreting a Louisiana statute, this Court nust be

m ndful of the state’s hybrid civil/comon law tradition. In the
civil lTawtradition, the Cvil Code is the “sol emm expression of
legislative will” to which our Erie obligation applies.

Songbyrd, Inc. v. Bearsville Records, Inc., 104 F.3d 773, 776
(5th Gr. 1997) (quoting Shelp v. National Surety Corp., 333 F. 2d
431, 439 (5th Cir. 1964)); see also Erie Railroad Co. v.
Tonpkins, 304 U. S. 64 (1938). W look to the statute as the
primary source of law. Inre Oso, 283 F.3d 686, 695 (5th Gr.
2002). I f the statute is unanbiguous, our inquiry ends, and we
need go no further. 1d. at 693. |If it is anbiguous, we consult
ot her sources of authority.

FitzGerald and the district court contend that the | anguage
of section 9:4822 supports the reading that subsection (A
applies to situations in which notice of a contract has been
filed and subsection (C) to situations in which it has not.
Subsection 9:4822(A) begins “[i]f a notice of a contract is
properly and tinmely filed in the manner provided by R S. 9:4811

" The use of the word “if” before a comma inplies a

sufficient condition for whatever follows the comma. Here, the
condition is proper and tinely filing of the notice of contract.
On this reading of section 9:4822, when this condition is

fulfilled, i.e., when notice of the contract is filed, subsection

(A) applies.
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Taken together, the prefatory clauses of the two subsections
al so support this reading. Wile (A begins with a properly
filed notice of contract, subsection (C) begins “[t]hose persons
granted a claimand privilege by R S. 9:4802 for work arising out
of a general contract, notice of which is not filed . . .” §
9:4822(C). The | anguage here does not inply a sufficient
condition. Like the one imediately preceding it,!° subsection
(C) begins by defining the group of people to whomit applies.
Since subsection (C) applies to those granted a claimfor work
arising out of a contract that is not filed, it applies when the
contract is not filed. |f each subsection is understood to apply
exclusively to when a notice of contract has been filed and when
it has not, subsection (A) should govern the present situation
and the perenptive period in subsection 9:4813(E) is not
triggered.

The bankruptcy court and F&D read section 9:4822
differently, limting subsection (A) to those situations where
both a notice of a contract and a notice of term nation have been
filed. Under their reading, subsection (C) operates as a catch-
all category for all other situations. They offer two argunents
to support this reading. First, the wording of subsection (A
does not provide explicitly for a situation in which notice of

the contract has been filed but notice of term nation has not.

0 1A Rev. STAT. ANN. 8§ 9:4822(B) begins “[a] genera
contractor to whoma privilege is granted by R S. 9:4801.”
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It provides that when a contract has been filed, the person
granted rights nust file and deliver a statenent within thirty
days of filing of the notice of termnation. As the argunent
goes, because the subsection assunes the filing of the notice of
termnation, it cannot apply when that notice is not filed.
Second, other |anguage in subsection (C) can be read as
appl ying where notice of the contract has been filed but notice
of term nation has not. After identifying 8 9:4802 clai nants who
work on contracts the notice of which is not filed, subsection
(© continues “and other persons granted a privilege under R S
9:4801 or a claimand privilege under RS. 9:4802 . . .” §

9:4822(C) (enphasis added).'' The use of the conjunctive “and”

11 Section 9:4802 reads, in pertinent part:

A.  The follow ng persons have a cl ai magai nst the
owner and a claimagainst the contractor to secure
paynment of the follow ng obligations arising out of the
performance of work under the contract:

(1) Subcontractors, for the price of their work.

(2) Laborers or enployees of the contractor or a
subcontractor, for the price of work perforned at the
site of the i movabl e.

(3) Sellers, for the price of novables sold to the
contractor, or a subcontractor that become conponent
parts of the imovable, or are consuned at the site of
the i nmovabl e, or are consuned in machi nery or
equi pnent used at the site of the i movable.

(4) Lessors, for the rent of novables used at the
site of the i movable and | eased to the contractor or a
subcontractor by witten contract.

(5) Prinme consultant registered or certified
surveyors or engineers, or licensed architects, or
their professional subconsultants, enployed by the
contractor or a subcontractor, for the price of
pr of essi onal services rendered in connection with a
work that is undertaken by the contractor or
subcontractor.

24



and the words “ot her persons” suggests a different group than
that identified in the initial clause of the subsection, in other
words a group of people granted a claimor privilege on a
contract notice of which is filed. The “notice of which is not
filed” clause lies immediately after the first clause, suggesting
it does not apply to the “other persons” nentioned | ater.

F&D argues that the words “other persons” in subsection (C
include those in FitzGerald' s position. Certainly, “other
persons” refers to those granted privileges under section 9:4801
ot her than general contractors, since subsection § 9:4822(B)
provi des a separate rule for general contractors. But “other
persons” al so includes a group of people with a claimand
privilege under section 9:4802. F&D argues that this latter
group includes all section 9:4802 claimants other than those in
the situation to which, it clains, subsection 9:4822(A) applies
excl usi vel y--where notice of the contract and notice of
term nation have both been filed.

FitzGerald asserts that the “other persons” under section
9: 4802 can be understood in contrast to the earlier nention of
section 9:4802 claimants in the subsection. The earlier nention
reads “persons granted a claimand privilege by R S. 9:4802 for

work arising out of a general contract,” whereas the “other

persons” includes those with “a claimand privilege under R S.

LA. Rev. STaT. ANN. 8§ 9:4802.
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9:4802.” 8§ 9:4822(C). The difference between the two is the
“work” in which the fornmer group participates. Section 9:4802
lists categories of construction participants and the sources of
their clains. Subcontractors have a claim®“for the price of
their work,” and | aborers or enployees “for the price of work
performed.” 8§ 9:4802(A)(1), (2). Sellers’, lessors’ and

prof essionals’ clains are grounded not on work but on the price
or rent of the goods and services they provide. § 9:4802(A)(3)-
(5. FitzGerald argues that, since these |ast three categories
have clains that are not “for work arising out of a general

contract,” they are the “other persons” contenpl ated by
subsection (C).

We are not persuaded by FitzCGerald s artful textual
construction of “other persons.” Subsection 9:4802(A)’s preface
to all five categories reads as follows: “[t]he follow ng persons
have a claim. . . to secure paynent of the follow ng obligations
arising out of the performance of work under the contract.” The
prefatory clause in subsection 9:4822(C) maps this |anguage
cl osely, suggesting that all five categories are contenpl at ed.
Utimately, anbiguity remains as to the identity of section
9:4822(C)’'s “other persons.”

Anmbi guity exists in the statute, so we nust | ook to

authority beyond the text.

2. Casel aw and Conment ary
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To resol ve textual anbiguity, we consult the interpretations
given to the statute by Louisiana courts. Jesco Const. Corp. V.
Nat i onsBank Corp., 278 F.3d 444, 447 (5th Cr. 2001). In |ooking
at caselaw, we “steer clear of the common |aw principle of stare
decisis and . . . apply instead the distinctly Gvilian doctrine
of jurisprudence constante.”!? Songbyrd, 104 F.3d at 776. The
deci sions of Louisiana courts do not so nmuch establish a rule we
are bound to follow as interpretations invaluable to our
understanding. Id. at 777; Orso, 283 F.3d at 695. Because the
Loui si ana Suprene Court has not addressed whet her the perenption
period begins to run when notice of the contract has been filed
but notice of term nation has not, we make an “Erie guess” as to

what its answer would be. Rogers, 42 F.3d at 295.% |n exam ning

12 Black's Law Dictionary defines jurisprudence constante as
"[t]he doctrine that a court should give great weight to a rule
of law that is accepted and applied in a long |ine of cases, and
shoul d not overrule or nodify its own decisions unless clear
error is show and injustice will arise fromcontinuation of a
particular rule of law." Black's Law Dictionary 872 (8th ed.
2004). This principle is distinct fromstare decisis in that it
"does not command strict adherence to a legal principle applied
on one occasion in the past." |Id.

13 The bankruptcy stay alleged to stop the running of
prescription in Rogers cane about through the filing of an
i nvol untary bankruptcy petition, and this Court exam ned whet her
the stay suspended prescription under Louisiana |law. Rogers, 42
F.3d at 293, 295 (affirmng district court determ nation that
bankruptcy stay did not stop running of prescriptive period for
delictual actions). However, that case is inapplicable here. 1In
Rogers, we asked whether the equitable doctrine of contra non
val entem agere non currit praescripto, a judicial creation that
suspends prescription for a limted category of plaintiffs unable
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the opinions of Iower courts, we are m ndful that an
internedi ate appellate state court . . . is datumfor
ascertaining state law which is not to be disregarded by a
federal court unless it is convinced by other persuasive data
that the highest court of the state woul d decide otherwi se.” |Id.
(quoting Commir. v. Estate of Borsch, 387 U S. 456, 465 (1967).
In the situation at hand, |ower Louisiana courts reach the
conclusion that the perenption period does not trigger. In
Bernard Lunber Co., Inc. v. Lake Forest Constr. Co., the
Loui siana First Grcuit Court of Appeal exam ned section 9:4822
and hel d:
The terns of the statute clearly establish that La.R S.
9:4822(A) governs those situations in which a notice of
contract has been filed, and La.R S. 9:4822(C) governs
those situations in which no notice of contract has
been filed. Therefore, where an owner has neglected to
file a notice of termnation, the 30-day period
provided for in La.R S. 9:4822(A) never begins to run.
572 So. 2d 178, 181 (La. C. App. 1990). Bernard Lunber involved
a subcontractor who sued the general contractor and the owner to
recover for services and material supplied for the renovation of
a restaurant. The court considered the legislative intent behind

the Private Wrks Act, protecting material nen, | aborers and

subcontractors, and determned that the |egislature intended to

to bring suit, applied to the plaintiff. 1Id. at 294. The issue
there was whether a stay resulting froman involuntary bankruptcy
petition excused plaintiff’s failure to file. Here the question
is whether the petition itself is a filing at all.
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pl ace the onus for filing on the owner. “Wiere the owner fails or

neglects to take such affirmative action,” the court wote, “he
shoul d be nade to bear the consequences of his failure to file a
notice of termnation, not the claimant.” 1|d. Likew se,
al though it reviewed an earlier version of section 9:4822, the
Rowl ey Co. v. Southbend Contractors, Inc. court determ ned that
the thirty-day period would not run w thout proper filing on the
part of the owner. 517 So. 2d 1260 (La. C. App. 1987). In
Row ey, a subcontractor sued the general contractor and its
surety to recover |abor costs. The Louisiana Fourth Grcuit
Court of Appeal determned that the notice of termnation’s pithy
description-of the address of the project—-was insufficient. |Id.
at 1261. Wiile the court was primarily concerned with a
different issue, its conclusion is consistent with the court in
Bernard Lunber: the thirty-day period will not begin to run until
t he owner acts.

F&D argues that both Bernard Lunber and Row ey are
i napplicable. It points to the fact that Bernard Lunber did not
involve a suit against a surety; but this distinction is
irrelevant as applied to section 9:4813. That provision, which
creates the surety’'s liability, explicitly refers to section
9:4822, which the First GCrcuit interpreted in Bernard Lunber.

Mor eover, subsection (E) says that clains nust be asserted

agai nst “the owner, the contractor, or the surety” 8§
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9:4813(E) (enphasi s added). Wether the defendant is the owner or
the surety is irrelevant for purposes of the claimitself, and a
case determning the tine limt for a suit against an owner
applies as well to a suit against a surety. F& attenpts to
di stingui sh Rowl ey because that case dealt with the requirenents
for a valid notice of termnation. But, again, the primary
hol ding of Rowey is not relevant; the result reached by the
court is: that the tinme period would not begin to run without a
proper notice of termnation. Row ey supports the proposition
that the tine period will not conmence without affirmative action
on the part of the owner.

The readi ng given section 9:4822 by Louisiana courts is
bol stered by | anguage in the official coments to section 9:4822.
Thi s | anguage suggests that subsection (A), not subsection (C
applies to the present situation. “If a notice of contract is
filed,” the commentary reads, “a notice of termnation is always
required to comrence the 30 day tine for filing. Were no notice
of contract is filed the owner may still file a notice of
termnation.” 8§ 9:4822 cnt. (a). |If a notice of contract is
filed but the notice of termnation is not, the comments suggest
that the thirty day period sinply does not commence.

Finally, F&D argues that construing subsection 9:822(A) to
mean the tinme period never triggered would create an “open-ended

lien period” inconsistent with the general structure and policy
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underlying the PWA.  First, it contends the Act is a “unified
schene,” and that all situations should fit snugly into the
thirty-sixty day structure articulated in section 9:4822.
According to this account, the broad | anguage in subsection
9:4822(C) includes all situations other than that one explicitly
outlined in subsection 9:4822(A), when notice of the contract and
notice of term nation have both been filed. This interpretation
does not follow directly fromthe statutory |anguage, and it is
inconsistent wwth all of the aforenentioned sources. F&D al so
asserts that the PWA seeks to bal ance new rights created in
| aborers, contractors and the like with the liability concerns of
sureties. It points to strong perenption |anguage in 8
9:4813(E). This may well be true; but it is not our prerogative
to dictate to the Louisiana legislature where to strike the
bal ance between the rights of sureties and construction
creditors.

A pl ain readi ng of subsection 9:4822(A), extant casel aw and
official comentary all bol ster our understandi ng of section
9: 4822, that when notice of a contract has been filed but notice
of termnation is not, the tine period for naking clains is not
triggered. Accordingly, we affirmthe district court’s
determ nation that the perenptive period was not triggered.
Because the period was not triggered, FitzGerald s adversary
action in July 2003 was tinely under the PWA;, and its claimin
the Lifeshare matter is not perenpted.
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V. Concl usi on

For the reasons above, we affirmthe judgnent of the
district court.

AFFI RVED.
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